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UNION SUIJ'IIUR CO. V. l'ERCT ot al. 

(Circuit Court of Appeals, First Circuit. July 19, 1910.) 

No. 8G2. 

1. SiriPPTNG (§ 181*) — DeMURRAGB— LaY DAYS for TjOADIXG— COXSTRT:CTIO^' 

OF ClIARTER PaRTY. 

A schoouer was chartered to carry a carço of sulphur froin Sabine 
Pass, Tex. The charter provided that lay days for loading sliould com- 
mence "from the tlme the vesi^el Is ready to receive * « * cargo and 
notice thereof is given. * * « Ve.ssel to take turn in loading * * * 
if required." The latter clause was written lu, whlle the former was In 
the printed form. Such provisions were expressly called to the attention 
of the owner's agents, who also knew that llie clmrterer was ehartering 
other vessels, and that it had but one loadhig bertli at Sabine Pass. 
When the scliooner arrived for loading and gave ]iotice of her arrivai, 
there were other vessels ahead of lier, and she was obliged to wait her 
turn. Ueld, that her lay days did not commence until she received her 
berth ; there being no unnecessary delay. 

[Ed. Note. — For other cases, see Shipping. Cent. Dig. §§ .')89~.j92; Dec. 
Dig. § 181.*] 

2. Principal and Agent (§ 97*) — Axithority op Agent to Détermine— De - 

MURRAGE. 

Where, after a vessel was loaded, a question of demurrage arose, a tel- 
egram from the charterer direeting its local agent to "indorse on bills of 
lading when lay days eommeneed and wlien vessel loaded. Demurrage, if 
any, settled at destination," did not conter upon such agent authority to 
détermine the question of lay days uiider tlie charter, but merely to in- 
dorse the facts with respect to the arrivai and loading of the vessel. and 
his indorsement stating the number of days for whieh the vessel was en- 
titled to demurrage was unauthorized, and not binding on the cliarterer. 

[Ed. Note. — For other cases, see Principal aud Agent, Dec. Dig. § 97.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine. 

Suit in admiralty by Samuel R. Percy and others, as owners of the 
schooner Cora F. Cressy, against the Union Sulphur Company. Dc- 
cree for libelants (173 Fed. 5.34), and respondent apjieals. Reversed. 

•For other cases see same topic & § muiibee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
180 F.— 1 
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Howard S. Harrington (D. Roger Englar, on the brief), for ap- 
pellant. ■ 

Edward C. Plummer, for appellees. 

Before COET, PUTNAM, and EOWELL, Circuit Judges. 

COLT, Circuit Judge. Tliis is an action for demurrage brought by 
the owners of the schooner Cora F. Cressy under a charter party 
dated January 11, 1007. The vessel was chartered by the respondent, 
the Union Sulphur Company, to carry a cargo of sulphur f rom Sabine 
Pass, Tex., to Baltimore, Philadelphia, or Portland. 

The Cressy arrived at Sabine Pass and rejiorted March 18, 1907, 
but she did not reach her berth and begin loading until April Sth. 
This détention was caused by the previous arrivai of four other vessels 
chartered by the respondent to carry cargoes of sulphur, so that the 
Cressy had to take her turn in loading; the respondent having only 
one loading berth at Sabine Pass. 

The claim for demurrage turns upon the single question when the 
lay days began to run. The libelant contends that they began to run 
when the Cressy arrived. and reported on March 18th. On the other 
hand, the respondent insists that in case the vessel was required to take 
her turn in loading, owing to the previous arrivai of other vessels, the 
lay days did not begin to run until the vessel reached her berth on 
April Sth. 

If the lay days commenced to run on March 18th, the libelant is 
entitled to the demurrage claimed, while, if the lay days commenced 
to run on April Sth, there was no wrongful détention, and the libel 
must be dismissed. 

The lay day clause in the charter party reads as follows: 

"It is agreed that the lay days for loading and dlscliarging shall be as fol- 
lows (if not socner dispatched) commencing fvom the time the vessel is ready 
to receive or discharge cargo, and notice thereof is given to the parties of 
the second part. Shippcrs to furnish caroo at the rate of SOO tons per day, 
Sundays and hoUdays exccptcd, and dAncharge 300 tons pcr day, Sundays and 
nolidays exoepied. Vessel to take twn in loading and discharging if required." 

In the charter party the first portion of this clause is a part of the 
printed form used by the parties, and the latter portion, in italics, is 
the typewritten matter inserted by the parties before signing. 

It vi'ill be observed that this clause contains two provisions relating 
to lay days, the printed provision, which says that the lay days com- 
mence when the vessel arrives and gives notice, and the subseqûently 
inserted typewritten provision that the vessel is to take her turn in 
loading if required. Effect is to be given to both thèse provisions, if 
possible, but, if they are contradictory, the inserted written matter, as 
a gênerai rule, must govern, as expressing the intention of the parties. 
In our opinion, however, thèse two provisions are neither contradic- 
tory nor inconsistent when construed in the light of the circumstances 
existing at the time the charter party was made. It was known to 
the parties at that time that the respondent had only one berth for load- 
ing at Sabine Pass, and it was also known that the respondent was at 
that time chartering other vessels to proceed to Sabine Pass for the 
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purpose of carrying cargoes of sulphur, as appears from tlie following 
stipulation : 

"It is stipulated, by aud between the proetors for the respective parties here- 
in, that at the time of the exécution of the charter party upon which this 
action is brought, it was understood by the parties thereto that the Union 
Sulphur Company was at that time cliarteriug other vessels to proceed to 
Sabine for the purpose of carrying sulphur cargoes." 

There is also this further stipulation as to the arrivai of four of 
thèse vessels prior to the arrivai of the Cressy: 

"It Is hereby stipulated and agreed by and between the proetors for the 
respective parties to the above-entitled suit, that the steamer Hector and the 
schooners Harwood Palmer, Edward H. Cole and Mary F. Barrett had arrived 
at Sabine, Texas, and reported to the Union Sulphur Company for cargo, 
prlor to the 16th day of March, 1907." 

The évidence shows that the provisions of the charter party were 
expressly brought to the knowledge of the libelant. Mr. Jones, of 
the firm of James W. Elwell & Co., ship brokers, who acted as the 
agent of both parties during the negotiations, testifies as foUows: 

"Q. May I aslï if prlor to the exécution of this charter party you had sub- 
mitted thèse conditions to Messrs. Wlnslow & Co. ? A. Yes, sir. 

"Q. Had you submitted to Messrs. Wlnslow & Co. the provision that the 
vessel was to take her turn in loadlng and discharglng, if requlred? A. Yes, 
sir. 

"Q. At the time you executed this charter party on behalf of J. S. Wiuslow 
& Co. did you understand that tlie Sulphur Company had only one loadlng 
berth at Sabine? A. Yes. 

"Q. Did you understand that the Union Sulphur Company had only one 
loading berth at Sabine? A. Yes, sir. 

"Q. And you understood that the loading provlded for in the charter par- 
ty was on the basis of shlpper's furnishing as the charter party states, 30O 
tons per day? A. Yes. 

"Q. And, as far as the owners of the vessel were coneerned, that was the 
only rate that you were Interested In? A. Yes. 

"Q. And you relied only uixm the shlpper's having facllities to furnish that 
amount of cargo per day? A. Yes, sir." 

Mr. Clark, of the firm of J. S. Winslow & Co., ship brokers, agents 
for the libelant, testified as follows: 

"Q. As a matter of faet, did Elwell's people sign this charter party both for 
the Cressy and the Sulphur people? A. They signed it for us as agents for 
the Cressy. * * * 

"I authorlzed Mr. Jones, of J. "W. Elwell & Co., to close with the Cora F. 
Cressy by conversation over the phone on or about January 11, 1007." 

There is nothing in the record to show that Mr. Jones did not act 
with fairness towards the libelant duririg the negotiations ; nor is there 
anything to show that Mr. Clark did not fully approve the provisions 
of the charter party. 

As for the contention of counsel that the libelant was misled with 
respect to the loading capacity of the plant at Sabine Pass, we need 
only refer to Mr. Clark's testimony, where he says: 

"Well, I usually rely on the agreenients we make, and that agreement [in 
the charter party] was ."00 tous a day." 

Taking the whole record as it stands, and interpreting the lay-day 
clause of the charter party in the light of the surrounding circumstan- 
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ces and conditions, thei^e can be no reasonable doubt as to the meaning 
of the provisions relating to lay days. Thèse provisions mean that the 
lay days were to commence when tlie Cressy arrived and reported, 
if there were no other vessels ahead of her, but, in case other vessels 
had reported first, and she was required to take her tiirn (a condition 
which was subsequently found to exist at Sabine Pass, and which it 
had been anticipated might arise), then necessarily the lay days were 
not to commence until tlie Cressy had come to her berth. Any other 
construction of this lay-day clause would fail to give effect to the 
words "vessel to take turn in loading and discharging if required," 
and thus render this spécifie condition written into the charter party 
meaningless. 

It is not claimed that there was any delay in loading the Cressy 
after she came to the berth, nor any delay in loading the vessels ahead 
of her after they reached the berth. The claim of the libelant is based 
solely on the proposition that the Cressy's lay days commenced when 
she reported on Mardi 18th, notwithstanding the provision in the lay- 
day clause that she was to take her turn in loading if required. 

The remaining question is what effect, if any, is to be given to the 
telegram sent to respondent's agent at Sabine Pass, and bis subséquent 
indorsement on the Cressy's bills of lading, in determining the rights 
of the parties under the lay-day clause in the charter party. When the 
Cressy was loaded and ready to clear on April llth, her master, Capt. 
Haskell, made a claim for demurrage, and refused to sign the bills of 
lading until the claim had been adjusted. 

In this situation the following telegram was sent by Mr. Jones to 
C. H. Dickinson, local agent of the respondent at Sabine Pass, and 
it is agreed that this dispatch was sent by authority of the respondent : 

"Aprll 12, 1007. 
"O. II. Dîckliison, 

"C/o Tlie Union Sulphnr Co., 
"Sabine, Texas. 
"Scliooner Cressy endorse on bills ladinR wlion lay clnys commenced and 
wheu vessel loaded. Demurrage if any settled at de.stlnation. 

"Jas. W. Mwell & Oo." 

Upon the receipt of this telegram Mr. Dickinson made the follow- 
ing indorsement upon the bills of lading: 

"Sabine, Texas, April 12, 1007. 
"The schooner Cora F. Cressy was ready for cargo at 9.00 a. m., on îlarcli 
18, 1907. Finished loading at noon, April 11, 1907. Assuming that her cargo 
consists of 3000 tons, her );iy days expired on April 11, 1907, at 9.00 a. m. as 
per charter party, dated .lanuary 11, 1007; hence démarrage is due this ves- 
sel for 13 days and 3 hours. Union Suljihur Conjpany, 

"0. II. Dickinson, Agent." 

The meaning of the telegram sent to Dickinson appears to be free 
from any serions doubt. He was directed to indorse on bills of lading 
when the lay days commenced and when the vessel was loaded, and 
the question of demurrage, "if any," was to be settled at destination; 
that is, Dickinson vi'as directed to state the facts with respect to the 
arrivai and loading of the vessel, leaving the question of the right to 
any demurrage to be adjusted when the vessel reached her destination. 
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This is the natiiral construction of the telegram. On the other hand, 
it would be, in our opinion, a strained and forced construction of tliis 
telegram to hold that it conferred upon Dickinson the authority to dé- 
termine the question of lay days under the charter party, leaving only 
the payaient of the amount found due, if anything, to be settled when 
the vessel reached lier destination. 

The indorsement which Dickinson made on the bills of lading was 
not in strict accordance with the telegram, and on its face it is ambig- 
uous and contradictory. If, as stated, the "lay days expired on April 
11, 1907," the day the Cressy was loaded and ready to clear, there 
could be no claim for demurrage, and hence no warrant for saying 
that "demurrage is due this vessel for 13 days and 3 hours." if, 
however, we are to treat the date, April llth, as an error, and that 
Dickinson intended to write March 28th in place of April llth, which 
would make the whole indorsement consistent, then it is sufficient to 
say that he had no authority under the telegram sent him to bind his 
principal as to any claim for demurrage. Dickinson was a mère 
local agent of the respondent at Sabine Pass, where its loading plant 
was located, and there is no évidence other than the telegram that he 
was authorized to act for the respondent on the question of its rights 
under the charter party. Nor is there any évidence that the respond- 
ent subsequently ratified the Dickinson indorsement. In our opinion 
the ultimate rights of the parties under the charter party were in no 
way finally determined by the telegram and indorsement. The légal 
efïect of thèse acts was simply to postpone the settlement of any de- 
murrage claim until the Cressy reached her destination. 

The decree of the District Court is reversed, and the case is re- 
rnanded to that court with directions to dismiss the libel, with costs ; 
and the appellant recovers its costs of appeal. 



LOXG POLE LUMBER CO. v. GROSS. 

(Circuit Court of Appeals, Fourth Circuit. July 14, 1010.) 

Ko. 039. 

1. Mastee and Servant (§ 2Sa*) — In.jueies to Servait— Raileoads— Con- 

struction — Négligence — Question for .Tuky. 

In au action for injuries to an engineer on a logging road i)y the col- 
layise of a trestle, wliether défendant exercised due caro in the" construc- 
tion of the trestle was for the .iury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1010- 
1050; Dec. Dig. § 286.*] 

2. Master and Servant (§ 112*) — Injuries to Servant— Safe Place to Work 

— Kailways. 

The duty of a master to niaintain a safe place to vvork, which in the 
case of a railway nieans a safe roudbert, etc., applies to every railway, of 
whatever description, includiug a logging road. 

[Ed. Note. — For other cases, see Master and Servant. Cent. Dig. §§ 218- 
22:i ; Dec. Dig. § 112.*] 

•For other cases see same toeic & § numbek in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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3. Pleading (§ 430*)— -Issues akd Pkoof—Varianoe— Objections— Tïme. 

An objection that there was a variance between the pleading and proof 
when first rnade after verdict is too late under the lavvs of Virginia. 

[Ed. Note.— For other cases, see Pleading, Cent. Dlg. §§ 1438-1441; 
Dec. Dig. § 430 ;* Trial, Cent. Dig. § 200.] 

4. Master and Servant (§ 220*)— Injuries to Servant— Raii,roads—Engi- 

NEERS— ASSUMKD RiSK. 

While a locomotive englneer assumes such risks as are open and ob- 
vions, incliiding risks incident to patent defects in the machinery, he 
does net assume the risk of latent, unobservable defects including the 
dangers incident to running over a détective bridge which had been Im- 
properly constnicted, and was in disrepalr. 

(Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 639- 
607 ; Dec. Dig. § 220.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Ilennessey, 38 G. C. A. 314.] 

5. Masteb and Servant (§ 293*) — Injuries to Servant— Kailroads—De- 

FECTivE Bridge — Knovs^ledge of Danger — Instructions. 

Where, in an action for injuries to an englneer by reason of the col- 
lapse of a bridge improperly constructed and in disrepalr, défendant 
claimed that plalntitf had been Instructed to examine ail trestlea along 
the road before crossing them, which plaintiff denled, the court properly 
submitted such question to the jury by an instruction that It was not 
incumbent on plaintiff to discover or anticipate and gnard agalnst any 
dangerous condition in the roadbed, tracks, or bridges which the exercise 
of ordinary care on defendant's part would hâve prevented, unless such 
condition was known to plaintiff prlor to bis injury, or was so open and 
obvions that It ought to hâve been known to any one in hls situation at 
the time, had he used hls sensés ; the burden being on défendant to 
prove that plaintiff did In fact hâve such knowledge, or that the condi- 
tion of the bridge and the danger were so open and obvlous that it ought 
to hâve been known to plaintiff had he used bis sensés. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1168- 
1179; Dec. Dig. § 295.*] 

8. Master and Servant (§ 220*)— Injuries to Servant— Assumed Risk. 

Where plaintiff, an englneer on a logging road, when Injured was op- 
eratlng an engine pushing a train of cars, and the track foreman was on 
the front car under orders from the sui}erlnteudent to keep a lookout and 
détermine whether the roadbed was in safe condition, plaintiff was en- 
titled to rely on the foreinan's faithful performance of hls duties, and 
did not assume the risk of the foreman's failure to examine a defectively 
constructed bridge which had become in disrepalr, by the coUapse of 
which plaintiff was injured. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 059- 
067 ; Dec. Dig. § 220.*] 

7. Master and Servant (§ 190*) — Injuries to Servant— Fellow Servants — 
Non assignable Duty. 

Where defendant's track foreman at the time plaintiff was Injured was 
riding on the front car of the train being pnshed over the road, in order 
to examine the condition of the roadbed, and ascertaln whether it was 
safe, he was performing a nonasslgnable duty of the master, and was 
not a fellow servant of the englneer of the locomotive pushing the train. 

[Ed. Note. — For other cases, see Master and Servant, Cent, Dig. §§ 449- 
474; Dec. Dig. § 190.* 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 068 ; Fli])pln v. Klmball, 31 C. C. A. 280.] 

•For other cases see same topio & § number in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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8. PLEADI^'a (§ 237*) — Amendment to Gonfoem to Pkoop. 

Code Va. 1904, § 3384, provirtes that, where a variance between the 
issues and proof appears, the court to promote substantial justice, if the 
oi)posite party caniiot be prejudiced thereby, may allow tlic pleadiuffs to 
be amended on such tenus as to payment of costs, or posbiMnement of 
the trial, or both, as may be deemed reasonaWe, or the court may direct 
the jury to find the facts, and after such iinding, if it consider the vari- 
ance could not hâve prejudiced the opposite party, shall give jndgment 
aceording to the right of the case. Held. that where plaintiff souglit to 
recovor for injuries while operating a locomotive because of the eollapse 
of a bridge, and alleged that défendant was négligent in the construction 
of the bridge, but the évidence showed that defendant's failure to inspect 
the bridge after a rain was the cause of the accident, the court at tlie 
conclusion of the évidence could pror.erly permit plaintifï to amend his 
déclaration so as to allège that the stringer of the bridge whic-h broke 
was iusufRcient unless properly supiiorted, and that by reason of defend- 
ant's failure to make reasonable inspections it was not properly sup- 
ported at the time of the accident, and caused the injury; there being 
no demand by défendant for the imposition of terms or for a continuance 
by reason of such amendment. 

[Ed. Xote.— For other cases, see Pleading, Cent. Dig. §§ G03-61!); Dec. 
Dig. § 237.*] 

In Error to the Circuit Court of the United States for the Western 
District of Virginia, at Lynchburg. 

Action by Charles Gross against the Long Pôle Lumber Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

The plaintiff below — now designated as défendant in error — was employed 
by the défendant below as locomotive engineer, and was engaged in runniug 
defendant's locomotives from the mills to its timb&r standing in the woods. 
Défendant operated a lumber plant and a railroad or tramroad from Its plant 
to the woods where it owned standing timbcr, and, when the timber was eut, 
the legs were loaded on cars and hauled over thia road by the locomotive to 
the mills. Plaintiff was hired as engineer for about two years prior to the 
accident complained of in this action. The railroad in question was flve or 
six miles long, and ran up Lewis' creek, in Russell county, Va., and there 
were many bridges and trestles in the road over which the locomotive and 
cars had to run. The country was hilly and mountainous and the creeks 
were often considerably swollen and the bridges and track were liable to 
be washed out as a resuit of the rains. Some few weeks before the accident 
there had been washouts of some of the bridges, and it was necessary to 
replace them. 

Noah Brown, foreman of defendant's hands, was requested to replace the 
bridge in question. The bridges were built by building two wooden abutments 
(like a square pen), and then laying two wooden "stringers" parallel to each 

other and — • feet apart from one abutment to the other, then laying 

cross-ties across the "stringers" (the cross-ties extending over the side of each 
"stringer" about a foot), and then laying wooden rails across the ties, parallel 
with and over the "stringer." In the construction of the bridge in question 
Brown had charge of the work. It appears from the évidence that he put 
in an old, knotty pièce of timber which was taken up out of an old track, 
and had a "saddle-notch" eut in it ahout three or four Inches deep, as one 
of the stringers. He was told at the time by witness Hugh Gillespie that the 
stringer was "no account," and it also appears from the évidence that thia 
stringer would not hâve sxipported an unloaded train or empty locomotive. 
After the bridge was built this "stringer" was propped up to keep it from 
breaking, and plaintiff ran his locomotive and train over it daily. 

On Saturday and Sunday before the accident (which happened on Monday) 
there was a rain, the tirst after the bridge was built ; but it ap|)ears that 
the rain was not heavy, and that the creek was only "a little bit" flush. On 

'For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Moiiday morning after tins raiii plaintift started out witli liis train, pushlng 
five cars ahead vvltli train foreiniiu (who was also track foreman) Estep In 
charge. The cars were 22 feet long, the locomotive 15 feet, maklug the train 
125 feet long, wlth the locomotive and englueer (plalntlff) In rear. Foreman 
Estep rode on front end of front car, for the purpose of watchhig the track 
and bridges, to see If the water had washed out any props. etc. They ran 
over ail the bridges safely untll they got to the oue in question, and just as 
they reached this one Estep concluded that because they had gotten over the 
others safely lie "hardly thought It worth whlle" to look out for this one ; 
and It appears from the évidence that he had net m;ule any inspection of 
this bridge in question from abont tlie date the props were put uuder it up to 
the date of the accident. About the time the front car reached the bridge, 
Estep quit bis post and went back to the englue to sand the track. Tlie cars 
went over safely, but wheu the engine got ou the bridge the engineer (plain- 
tift') heard somethiug begin to "pop," and the next thiiig he knew hls englue 
went over and inflicted the injuries complanied of. ïhe dangerous "strliiger" 
had broken in two in the "saddle-notch" under the weight of the locomotive. 
The props were washed out and were afterwards seen lylng in the creek 
uearby. 

Tlie jury returned a verdict in favor of tlie plalntlfî in the sum of $.3,500, 
together with Interest on the saine from Septemher 22, 190!), from which 
judgment défendant sued out a vvrit of error. 

P. H. C. Cabell and V. L. Sexton (Sexton & Roberts, on the bricf), 
for plaintiff in error. 

Wm. H. Werth (Routh & Routh, on the brief), for défendant in 
error. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
There are a number of assignments of error. Tlie first relates to the 
refusai of the court to grant the motion of the défendant below to 
instruct the jury to return a verdict in its favor. This motion was 
based upon the follovving grounds: (a) That no négligence on the 
part of the défendant as the proximate cause of the injury was shown; 
(b) the négligence, if any, was that of a fellow servant; (c) the plain- 
tiff assumed the risk. The learned judge who tried the case below in 
overruling the motion made the following statement : 

"The rule of the fédéral court, as I understaud it. as to fellow servants. Is 
that with regard to sueh employés as we are considering in this case it dé- 
pends on what the négligent servant was doing ; that Is to say, that the serv- 
ant from whose négligence the plalntlff suffers was engaged lu iierformlng a 
nonassignable duty of the master. Ile is not a fellow servant of the plaintiff. 
It seenis to me that the plaintiff hère suffered injury from the négligence of 
Mr. Estep, who was charged with the duty, of maklng an inspection to dls- 
cover the resuit of this récent rise in the streain. Consequently, in the per- 
formance of that duty, he was performlng a nonassignable duty. Ile was a 
vice principal, and not a fellow servant of the plalntlff. It seems to me that 
there is évidence of négligence; that is to say, évidence tending to show nég- 
ligence ou the part of the défendant lu not haviug a propar inspection of the 
bridge ruade after knowing there had lieen a rlwe in the streani siuce Saturday. 

"Tlie Court: The motion for a peremptory Instruction is overruled. 

"ilr. Cabell: Save the point." 

It appears from the foregoing that the court was of opinion that 
the defendant's liability grew out of the failure to inspect the bridge 
after the rain. However, an inspection of the record discloses the fact 
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that the original déclaration contains an allégation to tlie effect that 
the défendant in the construction of its bridge or trestle at the point 
where the injury was incurred failed to use ordinary care, caution, 
and diligence in the sélection of its stringers for the purpose of Con- 
necting one abutment with the other, and that the company placed 
across said trestle one stringer far too small and weak for the purposes 
of such construction, and that it was further weakened by rot and 
decay, and becausc of such defects was too wcak, by far, to support 
an engine and loaded cars, such as were used over this line. Thèse 
allégations could hâve been made more explicit, but we think they are 
sufficiently clear to inform the défendant of the charactcr and nature 
of the négligence alleged to enable it to make proper défense to the 
same. There was évidence ofïered tending to show a failure on the 
part of the défendant to properly construct the trestle, that the stringer 
was weak and defectiVe, and that the supports in the shape in which 
they were put in were liable to be washed away. There was, we 
think, sufficient légal évidence to go to the jury on the question as 
to whether the défendant exercised due care and caution in the con- 
struction of the bridge. It appears from the évidence of Superintend- 
ent Settle that he was as a matter of fact informed as to the dangerous 
condition of the road after the rain, and gave Foreman Estep ex- 
press instructions to inspect on account of such condition. Among 
other things, in his tcstimony bearing on this point, Settle said : 

" * * * Q. What orders dirt von jtive to Jlr. Estep, and wlien did you 
give them to hlm. nnd where? A. Thèse — 

"Mr. Wortli: Wait. Are you gointr to show tliat tliose orders came to the 
plaintiffV I object. (Overruled. Point saved.) 

"Q. Resid the question. (It is read.) A. Saturday night and Sunday was 
when this rain was. I think it rained. np nntil about 1 o'clool^ on Sunday, and 
I was out looldng at the fiood. or loolîing at the situation to see how bad the 
flood was, near the phi ce where I boarded at Jlr. Oshoriie's. This bouse was 
very close to Lewis creek. the main croek below the niill, and I says to Mr. 
Estep, I says, *I wonder how serious ttiis flood is.' I says: 'It may not be 
as bad up on the logging road as it is hère, as this place where we vvere was 
below the forks.' 

"Q. Kelow what? A. The forks in the creek, where they came in. known as 
lower branch of the creek, where I was. AVe had water from both streams. 
I told him what to do, you understand. Monday mornnig, and I says to Mr. 
Estep: 'Now, I want you to be careful, as this flood, I don't know' how bad 
it is, to be careful, and examine thèse trestles carefully, before you go over 
them, and I wlll go with the dry lumber train in the morning to examine 
thèse trestles.' 

"Q. What position did Mr. Estep hold? A. Mr. Estep was train foreman. 

"Q. Train foreman? A. Yes, sir." 

Thus it appears that the superintendent had full knowledge of 
the rain, and that he gave Estep (the foreman) instructions to inake 
proper inspections on account of the same. That it was the d'uty of 
the défendant company to maintain a safe place to work — road'bed, 
etc. — we think is the well-settled law of the land; and this applies 
to every railway, of whatever description. 

Section 4274, 4 Thompson on Négligence, among other things 
provides : 

"The obligation of maintainiug a safe track for the protection of the serv- 
ants employed in the opération of the railway is ascribed to every proprietor 
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operating a raihvay of whatever description, and it Is quite inmiaterial that 
tlie person or corporation operating tlie rallway is not the owner of It." 

AIso, Labatt on Master & Servant, §§ 67, f)8b, contains the follow- 
ing statement as to the law bearing tipon this subject: 

"Railvvay Traeks; Gelierally. — The gênerai ruie is that any person wlio 
niaintains a railway as a part of liis plant is bonne! to exercise ordinary care 
to the end that it shall be so eonstructed and inaintained as to be reasonaWy 
eafe as a place to work. For the purpose of this i-nle it is immaterial wheth- 
er the employer is as is usually the case a couii)any engafçsd in transportatlon 
as a coinmon carrier, or a corapany or individual operating a railway as an 
accessory to some other business — as a coal compauy. or a luniber manu- 
facturer who owns and couducts a railroad runuing froni his niill to the 
timber. 

"Bridges. — Négligence is predicable of the construction of the bridges ^yhich 
are of Insuflicieut strength to withstaud the fioods in the water course which 
they span, or are not strong enough to support the rolllng stock." 

It is insisted that there is a variance between the évidence and the 
allégations contained in the déclaration as to the construction of the 
bridge. No exception was taken to the évidence relating to this ques- 
tion, and it was permitted to go to the jury unchallenged. The f all- 
ure of the défendant to object to this évidence at the time of its in- 
troduction was équivalent to a waiver, and it was too late, after a 
verdict had been rendered, to interpose an objection to the same. 
There may be an exception to this ruIe in some jurisdictions, but 
such is the rule in the state of Virginia. 

In the case of Bertha Zinc Co. v. Martin's Ex'rs, 93 A^a. 791, 23 
S. E. 869, 70 L. R. A. 999, the first syllabus reads as follows: 

"An objection that there is a variance between the évidence and the alléga- 
tions should be made at the trial, so that the opposite party may be given the 
opportunity to amend, under Code 1887, § 33S4 (Code 1904, p. 1792)." 

Also, in the case of Portsmotith St. R. Co. v. Peed's Administrator, 
102 Va. 663, 47 S. E. 850 it was held that, where there is a variance 
between the évidence and the allégations, the correct practice is to ob- 
ject to the évidence when offered, or move to exclude it; the at- 
tention of the court being thereby called to the variance, and an op- 
portunity afforded to meet the emergency under the statute. 

It is further contended by défendant that the plaintif! assumed the 
risks ordinarily incident to his employaient, which, among other things, 
included any defects there may hâve been in the construction of the 
bridge or in keeping the same in proper repair. It cannot be reason- 
ably contended that an engineer is required to stop his engine every 
time he approaches a trestle or bridge for the purpose of inspecting 
the same. While, by virtue of his contract, the engineer, like other 
employés, assumes those risks that are open and obvions — and this 
is also true as to any defects of machinery that are patent — yet it is 
not true as to defects that are latent and therefore unobservable. The 
défendant sought to show by the testimony of witness Newenhain that 
the plaintiff had been instructed by the superintendent of the company 
to examine ail trestles along the road before crossing them. The 
depositiop of Newenham was offered in évidence, and among other 
things the witness made the foUowing statement: 
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" * * * Gross told me in a conversation I had wiUi hiai wlien I went 
down to jnvestigate it that he was instvueted by the superintendent of tlie 
Company, Jlr. Henry Settle, to examine ail trestles along the road bet'ore 
Crossing tliem ; tliat lie examined ail but tlils one, which was the last one, 
so he did not examine It ; aud tUat the accident was his owu fault." 

This évidence is rather vague and indefinite, inasmuch as the witness 
does not undertake to fix the time when the instructions wtve given to 
the plaintiff. The construction sought to be placed upon this testi- 
mony was that it tended to estabUsh the fact that the plaintifï had been 
so instructed after the rain had washed away the props in question; 
that in the light of this évidence the plaintiff assumed the risk incident 
to passing over the bridge at the time the accident occurred. 

After having testified, the plaintiff bclow was recalled and testi- 
fied as follovvs: 

"Q. Mr. Gross, please state If you ever had a conversation wlth Mr. Newen- 
ham, and if you told hlm that you were Instructed by the superintendent of 
the Company, Mr. Henry Settle, to examine ail the trestles along the road 
before crossing them, and that you examined ail but this one, so you did you 
examine it and that the accident was your ovvn fault? A. No, sir." 

The testimony of Newenham was flatly contradicted by the plain- 
tiff, and the court very properly submitted an instruction by which 
the jury was left to détermine whether the plaintiff made such state- 
ment and whether he received such instructions from the superintend- 
ent. The instruction of the court on this point is in the following 
language : 

"The court instructs the jury that as to ail and each one of the duties 
set forth in instruction No. 1 the plaintifC had the rlght, in the absence of 
knowledge or belief to the eontrary, to présume and to rely upon the presump- 
tion that they had been performed by défendant or Its représentative with 
ordlnary care; and it was not incumbent upon plaintifC to discover or antici- 
pate and guard against any dangerous condition in said roadbed, tracks, or 
bridges, which the exercise of ordlnary care on the part of défendant would 
hâve prevented, unless such condition was either known to plaintiff prior to 
his alleged injury, or was so open and obvions that it ought to hâve been 
known to any one in his situation at the time, had he used his sensés. And 
the court tells the jury that the burden is upon the défendant to prove to 
the satisfaction of the jury from ail the évidence in the case that the plaintiff 
did in fact hâve such knowledge, or that the condition of the bridge in ques- 
tion and the danger arising therefrom (if any) was so open and obvions that 
it ought to hâve been known to plaintiff had he used his sensés." 

If, in approaching the bridge, the engineer saw, or could bave seen, 
or had knowledge of the defective condition of the bridge, then, under 
such circumstances, the doctrine of assumed risk would apply. Under 
the foregoing instruction, the question as to whether the plaintiff had 
knowledge of the dangerous condition of the bridge was submitted 
to the jury, and the jury, by its verdict, determined that question in 
favor of the plaintiff. We think this instruction fully covered the 
law bearing upon this phase of the question, and that the court did not 
err in refusing to submit the instruction tendered by the défendant 
upon this point. In this instance Estep, the foreman, rodie on the 
front car for the purpose of keeping a lookout and determining as to 
whether the roadbed was in a safe condition. This fact was well- 
known to the engineer, and in the performance of his duty he had a 
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right to rely upon Estep for the faithful performance of hîs duties 
in this respect. Under thèse circumstances, we are of opinion that 
the doctrine of the assumption of risk does not apply. 

It is alsO' insisted that the injury sustained by the plaintiff was due 
to the neghgence of a fellovv servant. The court below in overruHng 
a motion to instruct the jury to return a verdict in favor of the de- 
fendant clearly and concisely stated the law as respects this point, and, 
in view of the court's statement, we do not deeni it necessary to fur- 
ther discuss this question. That there was évidence as to the faihire 
of the défendant to properly construct its bridge or trestle at this 
point sufficient to go to the jury is clearly shown by an inspection 
of the record, and we think the court very properly overruled the mo- 
tion. 

At the conclusion of the évidence, the plaintiff asked leave to 
amend his déclaration so as to allège that the stringer which broke 
was insufficient, unless properly supported; that, while it was prop- 
erly supported for a time, by reason of the defendant's négligent 
failure to make reasonable inspections, it was not properly supported 
at the time of the accident which caused the injury to the plaintiff. 
The court permitted this amendment to be made, and the défendant 
excepted to the same. It is therefore insisted that at that stage of the 
proceedings, after ail the évidence h ad been offered and the case 
submitted to the jury, the court was without power to permit such 
amendment. This action présents two questions for our considéra- 
tion: (a) As to whether the court, at this juncture, had the power 
to permit such amendment to be made; (b) whether under the law 
of Virginia the amendment in question was a proper one. 

Section 3384, Code Va. 1904, reads as follows : 

"Sec. 33S4. Remedy, wlien at trial variance appears between évidence and 
allégations or récitals. — If, at the trial of an action, there appears to be a 
variance between the évidence and allégations or récitals, the court, if it 
consider that substantîal justice wlll be promoted and that the opposite party 
cannot be prejudiced thereby, may allow the pleadings to be amended, on such 
terras as to the payment of costs or postponement of the trial, or both, as it 
may deem reasonable. Or, Instead of the ijleadings being amended, the court 
may direct the jury to flnd the facts, and, after such flnding, if it consider 
the variance such as could not hâve prejudiced the opposite party, shall give 
judgment according to the right of the case." 

In view of the évidence, the amendment in question was in har- 
mony with the theory upon which the case had been proceeded with 
up to the time it was allowed, and we think that by the allowance of 
the same substantial justice was obtained, which leaves open the ques- 
tion as to vfhether the défendant was prejudiced thereby. The de- 
fendant under the well-settled rule of procédure was entitled to hâve 
the order made upon terms, and, if it had so desired, it could, upon 
proper motion, bave secured a continuance of the case, and we feel 
sure that the court below would bave ordered a mistrial and required 
the plaintiff to pay the costs of the term, if a motion to that effect had 
been made. But no such motion was made, the défendant simply 
contenting itself with excepting to the action of the court, there Ije- 
ing no intimation that it was taken by surprise or that it had any 
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other or additional évidence to offer in opposition to the contention 
of the plaintiff as then presented by the amended déclaration. 

In the case of Langhorne v. Richmond City Ry. Co., 91 Va. 364, 
22 S. E. 357, the court, in referring to the provisions of section 3384, 
said: 

"Statutes allowing amendments are favored, and, althougli resting in the 
Sound discrétion of tlie court, tlie authorities, without exce])tioii. it is waid, 
déclare tliat sucli statutes are remédiai, and must be construed llterally. Eue. 
PI. & Pr. 51G, 517. Section 3384 of the Code was clearly intended to provide 
for sucli cas6.s as the one under considération. By allowing the ])leadni<rs to 
be amended so as to put in issue the identity of the Richmond Raihvay Com- 
pany and the defenâ<rnt compaiiy, the wliole controversy between the parties 
could hâve been settled. By refusing it, the court compelled the plaintiff to 
tal%;e a nonsult, or to submit to a verdict in favor of the défendant, not upon 
the merits of the case, but because, as it appeared from the évidence then 
before the jury, one corporation had done the Injury complained of, and an- 
other corporation had been sued; and that, toc, when the ])Uiintiff was in- 
sisting that this was not the fact, but that they were one corporation known 
by both names, and asking the court for leave to amend his déclaration, that 
he might hâve an opportunity to Introduce évidence to show it. Tliere is no 
suggestion of lâches on the part of the plaintiff in not amending, or asking 
leave to amend, his pleadings earlier. Xeither does it appear that tlie dé- 
fendant would bave been pre.1udiced thereby, exeeiit in being prevented from 
taking advantage of the variance between the jjleading and pronf in the cause, 
which advantage it was one of the express objecte of section 3384 of the Code 
to prevent." 

In the case of Alexandrin & F. R. Co. v. Herndon, 87 Va. 193, 12 
S. E. 289, the court said: 

"(1) The flrst assignment is that the court below erred in refusing to re- 
maud the case to rules, and in allowing the iilaintifC to amend at bar. 
after sustainiug the defendant's demurrer to the plaintiff's déclaration. 
We fail to perceive any cause of reversai in the action of the court in this 
respect. Had' the amendment been of such a nature as to render necessar.v 
some change in the défense, and a trial had been forced ujion the défend- 
ant at the same tenu at which the amendment was allowed, then there 
would hâve been ground of complaint. But tlie amendment consisted mere- 
ly in striking ont of the déclaration certain superfluous and imniaterial 
words, and, moreover, the trial was delayed iintil the succeeding terni. It 
is not only coinmon, but commendable. practice for trial courts to allow 
amendments in tlie ])leadings at bar witliout putting the jiarty to the un- 
necessary trouble and expense of going back to rules. provided the other 
party is not put to the disadvantage of being forced into trial on new and 
difflcult issues." 

The rule is very clearly stated in 1 Enc. PI. & Pr., p. ■'564, note 5 : 

"(7) Suiiimai'y statemeut of tbe rule. — As long as the plaintiff adhères 
to the contract or the injury originally declared upon, an altération of the 
modes in which the défendant bas broken the contract or eaused the in- 
jury is not an introduction of a new cause of action. The test is whether 
the proposed ainendiuent is a différent matter, another subject of contro- 
versy, or the same matter more fully or ditïerently laid to meet the pos- 
sible sco'pe and varying phases of the testimony." 

In the case of New River Min. Co. v. Painter, 100 Va. 507, 42 S. E. 
300, the court among other things said: 

"Counsel hâve not cited, nor bave we in our investigation found. any 
décision of this court which indicates what amendments of the declaratioii 
the court may allow after api>earance ; but there are niany décisions u])ou 
the question in other jurisdictions. The rule generally prevailiug seeuis 
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to be that such amendments will be permitted as hâve for their object 
the trial and détermination of the subject-matter of the controversy upon 
wliich tlie action was originally based, but amendments wlll not be ailowed 
which brins into tlie case a new and sufcstantive «iiise of action, différent 
from that declared on, and différent from that which the plaintiff intended 
to assert when he instituted his action. If the plaintiff in the ameivded 
déclaration is attempting to assert rights and to enforce claims arising 
eut of the same transaction, act, agreemeut, or obligation, however great 
may be the différence in the form of llability as contained in the amended 
from that stated in the original déclaration, it will not be regarded as 
for a new cause of action. In snch cases the original and amended déclar- 
ations, and the count or counts in each, are regarded as variations in the 
form of liability to meet the possible scope and varying phases of the tes- 
tiniony, which is one of the very objects and purposes of adding several 
counts and of makiug amendments to a déclaration. Snyder v. Harper, 
24 W. Va. 203. 211; Smith v. Palmer, G Cush. [Mass.] 513, 519; Yost v. 
Eby, 23 Pa. 327, 331." 

Hère there was no intimation on the part of counsel for the de- 
fendant that the défendant was surprised or that it was not prepared 
to proceed with the trial with the pleadings as amendied, and, as we 
hâve said, there was no request for a continuance of the case after 
this amendment was permitted. Under thèse circumstances, we are 
of opinion that the action of the lower court does not involve an 
abuse of judicial discrétion. 

There are various other assignments of error, ail of which we hâve 
carefully considered, but we do not deem it necessary to enter into 
a discussion of them, inasmuch as the disposition of the points that 
we hâve discussed clearly détermines the matter at issue in this con- 
troversy. Some of thèse assignments relate to the refusai of the 
court below to charge certain propositions of law as requested by the 
défendant, and some of them relate tO' the charge as given by the 
court. We think that the judge very properly refused to give the 
instructions submitted by the défendant, and it should be remembered 
that in many instances thèse instructions were substantially given by 
the court in its charge and the others were not justified in view of 
the pleadiings and évidence; and the charge of the court, taken as 
a whole, clearly states the law bearing upon the questions involved 
herein. 

We are therefore of the opinion that the rulings of the lower court 
upon the various questions presented are correct ; and, failing to 
find that the court be'iw conimitted any error pre judicial to the rights 
of the défendant, the judgment of that court is affirmed. 



DOTSON v. KIRK et al. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1910.) 

No. 899. 

Action (§ 23*)— Equitable Défense in Action at Law. 

Code Va. 1904, § 3299, provides that in an action on a contract dé- 
fendant may file a plea allegiug any such failure in the considération, 
fraud in procurement, or any other matter as would entitle him to re- 
cover damages at law from plaintiff or to relief in equity in whole 



•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



DOTSON V. KIEK. 13 

or te part agaînst the contract. Eeld tliat, In an action at law for 
breiieh of a tiiuber contract, upon an eijuitable jilcii uiider the stat- 
ute the court could not rescind the contract for l'raud; ouly a court 
of equlty having such power. 

[Ed. Note. — For otlier cases, see Action, Cent. Dig. § 151 ; Dec. Dig. 
I 23.*] 

2. CoNTR.^cTS (§ 94*) — Fbaud (§ 11*)— Resoission— RiGiiT OF Action— "Mis- 

KKF'IÏESENTATTOK." 

A "niisre]iresentation," the falsity of which will afford ground for 
action for daiiiases or a bill for rescissioii of a contract, uiust he as 
to an existing fact and an affirmative .statenient of fucts in contra- 
distinction to the mère expression of an opinion which is ordiuarily 
not presumed to deceive or misrepresent. 

liOd. Note. — For other cases, see Contracts, Cent. Dig. 5 427; Dec. 
DiL'. g 94;* Fraud. Cent. Di,?. § 12; Dec. Dig. § U.* 

For other deliuitioiis, see Words ajid Phrases, vol. 5, pp. 4-"37. 453S.] 

3. Contracts (§ 09*) — Rescission— Right of Action— "False Représenta- 

tion." 

In a suit to cancel a contract for false représentations, the burden 
Is iipon comiilainants to [n'ove t'iat the représentations were innde 
as al!egi>d; that they were false and frinidulent ; that défendant knew 
tliey were untrue; that tliey were niaterial induceiuents to make the 
Contract; and that comiilainants were deceived by theiu. 

|Kd. Note. — For other cases, see Contracts, Cent. Dig. § 448; Dec. 

Dig. § oa* 

l''or otlier définitions, see Words and Phrases, vol. 3, pp. 2GIJS~2U70; 
TOI. 8, p. 7liGl.) 

4. Contracts (§ U!)*)^Rescission— Fraud — Evidence. 

Evidence hchi not to sliow that fraud was practiced on the pur^hnser 
of standing tlmber in the negotiations which led up to the e.Yeculion 
of the contract. 

[Ed. Note. — For other cases, see Contracts. Dec. Dig. § 99.*] 

6. CoTTRTS (§ 371*) — Feueral Courts— Riquts Unoeb State Statutes— Set- 
Ofk and Counterclaim. 

Fnder Code Va. i;M)4. § 3304, provlding that if plaintiff he the person 
with vvhoni the contract sued on was origiiially ni.ide. or the persoual 
représentative of such person, the jury shiill ascertain the amnunt to 
which défendant is entilled and apply it as a set-olï against plaintiff'a 
deniand, and if the aiuount he more than plaintiff is entitled to, shall 
asc-ertain the e.xcess, flx the time froiu which interest will be computed, 
and rei:<ler judgtnent for plaintiff for such excess vvith interest, in an 
action in a fédéral court by tlie vendor against the iiurchaser of standing 
tiniber for breach of the contract, if défendants can show that the vendor 
has failed to perform the contract, they eau do so eitherby way of défense 
or of counterclaim; set-offs and counterclainis of a légal character bcing 
available to défendant In an action at law in the fédéral coui'ts, if allov.'ed 
li.v State practice. even to the extent of enahling défendant to recover 
judguient against plaintiff. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. | 371.* 
{Vnifonnlty of practice iu ooninioii-law actions to that of stnte court, 
eee noies to O'Coiinell v. Reed, 5 G. C. A. 594; Nederlaud Life 1ns. Co. v. 
liall, 27 C. C. A. 3112.] 

Appeal from tlie Circuit Court of the United States for the Western 
District of Virginia, at Abingdon. 

Bill by Charles M. Kirk and others aeainst N. B. Dotson. Decree 
for complainants, and défendant appealed. Reversed and remanded, 
with directions. 

•For other cases Ece sauie topic & S nombuk la Dec. & Am. Higs. 1907 to date, & Rep'r Indexe» 
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George E. Penn (George C. Peery, O. M. Vicars, and James h. 
White, on the brief), for appellant. 

Roland E. Chase (Daniel Trigg, on the brief), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. Complainants, citizens of the states of 
Ohio and Pennsylvania, filed their bill in the Circuit Court of the 
United States for the Western District of Virginia, against défend- 
ant, a citizen of the said district, alleging: That on the 18th day of 
April, 1901, they entered into a contract, in vvriting, with défendant in 
the f ollowing words and figures, to wit : 

"This agreeuient iiinde and entered into this the IStli day of April. 1001, 
by and between N. B. Dotson, of Wise, Va., party of the first part, and Cliarles 
M. Kirk, of Kosemont, Ohio, James MeKelvey, of Somerset, l'eniisylvania, 
•lolm C. Jacicson, of Yonugstown, O., and John C. Leavitt, of Niles, Ohio, par- 
ties of the second part, witnessetli : 

"ïhat whereas the said parties of the second part hâve made Personal 
investigation, of the white oak tiinber in Diekenson eounty, Virginia, on the 
waters of Pound river and its tribn taries, and McClure river and its tributaries, 
and Crane's Nest river and its tributaries, as to the quality of said tiuiber, 
its location, facilities as to cutting and gettiug same out to railroad, etc., and 
are satisfled from the said investigation with the same, and are désirons of 
purchasing ail of the white oak trees twenty inches aiid upvrards in diameter, 
which will measure forty feet from the ground, to or near the top of the 
trees, where the large limbs braueh out, aud in which measuremeut the small 
limbs are not to be considered: 

"Now, therefore, in considération of two dollars per tree, pald and to be 
paid as hereinafter .stated, the said first party agrées to procure and to sell 
to said second parties, aud said second parties agrée to purchase from said 
lirst party, fifty thousand white oak trees, twenty Inches and upward in 
diameter, two feet from the ground, with a body of forty feet measuring from 
the ground, to the top of the trees where the large limbs branch out as afore- 
said, or as many thereof as said flrst party may be able to procure or cause 
to be coiiveyed, by deed or deeds with covenants of gênerai warranty, to said 
second parties, it being understood, however, by and between the parties to 
this contract, that said number af fifty thousand trees is only an estimate, of 
the number of trees that the said flrst party thinks he will be able to procure 
and deliver to said second party as aforesaid, and if it should be fouud that 
when said trees are received and counted by said second parties, that tlie num- 
ber of trees that the said first party has procured or caused to be conveyed, 
by the parties on whose lands said trees stand, or tlie owners of said trees, 
by deed or deeds with covenants of gênerai warranty as aforesaid, is less 
thau fifty thousand trees, tlien said second parties are to be required to take 
and pay for the actual number of trees, said tirst party bas procured and 
caused to be delivered to said second parties as aforesaid, and said second 
parties shall hâve no claim against said flrst party, by reason of his failure 
to procure and cause to be conveyed to said second parties the whole of the 
said flfty thousand trees. Said first party agrées to furnish men to show ujj 
said trees to said second parties, and said parties of the second part agrée 
to furnish men to measure, receive, brand and eut said trees promptly, and 
the said second parties agrée and bind theniselves to pay to said flrst party 
two dollars per tree for each of said white oak trees, one-third of which shall 
be payable within four months of this date, and when said trees are de- 
livered and conveyed to said second parties by the respective parties on whose 
lands said trees stand, or the ovvuer of the said trees. are to pay to said 
first party tlie residue of the jiurchase priée for each of said respective lots 
in one aud two yeara respectively from the date hereof, with interest thereon 
at the rate of six per cent, per aunum until paid, and the lien shall be re- 
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taiued în each of sait! deeds, to seeure tlie pnymeiit of tlie said deforred pay- 
ments, for tlie tiniber conveyed by oiieli of siiid deeds res])ectively, aud tlie 
said Kecoud parties sliall liave the ri^lit ;it any tinie to «uiticiiiate tlie said 
deforred paymeists, and pay the same in fnU, ineludins interest tliereou 
aecriied, (ip to tlie time of sueh paymeiit, at any tinie before luaturity, and 
if siK-h deferred paymenta sliall be paid in fnlï, inclnding interest tliereon 
acerued to the date of said paynient, withlii six inonths from tlie date liereof, 
then the said second parties shall bave a discomit of two fier cent, on the 
aniount of said deferred payments so paid, bnt if the same sliall not be paid 
withiii six nionths aforesaid, according to the ternis of tliis asreenient, then 
the said second parties shall hâve no discount whatever and the said second 
parties hâve tins day paid said iirst party the suin of five thousand dolhirs 
on the purchase iirice of said trees, the recei])t of which Is hereby aelcnowl- 
edged, and whicli said sum of five thousand dollars is to be applied as a pay- 
nient, on the one-third cash paynient provided for heretofore. Said second 
parties are to bave ten years from this date and a roasonable lime thereafi^'r, 
if necessary, so as not to exeeed two years, in which to eut and reinove said 
trees, off said lands, upon which the same stand respectively, and if said 
second parties shall l'ail to eut and reinove the same witliin said ten years, or 
a reasonable time thereafter, not to exeeed two years, then the ovvners of the 
laiid, upon which said trees may be standins, at the expiration of said term, 
shall hâve the right to deaden sueh of them as may be standing upon said 
land which the owners thereof désire to clear for the purpose of cultivation, 
and said second parties are to hâve the right to enter upon each of said re- 
spective tracts of land, for the pnrj)ose of eutting and removing any of said 
tiinber, which may be standing upon said tract of land, and may use. free 
of chai'ge, at any time within eight years from this date, sullicient tiinber for 
necessary tramroads, on sueh tracts of land, so that no valuable merchantable 
timber shall be used for said tramroads. 

"It is further agreed that, in the event said second parties sliall need right 
of way to remove said trees over any tract of land. in said county of Diclceu- 
son, to which said first party now has the légal title, said secoud parties shall 
havo sueh right of way free of charge. 

"And it is further agreed that when said second parties shall hâve measured 
and branded said trees or any of them, they shall be conclusively presumed 
to be satisfied witli the diameter and leiigth of same, and be bound by the 
measurement thereof, althoiîgh the same may not in fact be either 20 inches 
in diameter or 40 feet long, but when branded by said second parties or their 
agents, the same shall be paid for according to the ternis of this contract as 
aforesaid. This contract is acknowledged and executed in duplicate. 

"Witness the foUowing signatures and seals on this the day and date flrst 
above written" 

Tlidt, as an inducement to complainants to enter into said contract, 
défendant, through his agents, represented that he was the ovv'ner and 
had control of a large boundary of white oak timber land situate in 
Dickenson cottnty, Va., on the waters of Pound river, and its tribu- 
taries, McClure river and its tributaries, and Crane's Nest river and 
its tributaries. That among other tracts pointed out to them by de- 
fendant's agents and represented to be the property of défendant, or 
under his control, and to which he held, or could procure, a good and 
indefeasible title, were certain valuable tracts of white oak timber, 
known as the "Mullins" and "Chase" tracts, the "Ramcy Flats tim- 
ber," the "Fulton timber," and other large and valuable tracts. That 
said agents further represented to complainants that ail of saidl tim- 
ber was upon tracts of land lying in a body, 8 miles wide and 13 miles 
long. That défendant would seeure to complainants rights of way 
over said lands, etc. That said tracts were shown to complainants by 
defendant's agents and represented to be the property, or under the 
180 F.— 2 
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control of défendant, as the tiniber which they were to get under said 
contract. Ail of which statements and représentations were believed 
and relied upon by complainants. That said statements and représen- 
tations, except that the timber was growing and standing upon the 
lands within the territories mentioned and upon the streams mentioned 
and their tributaries, complainants allège were false, fraudulent, and 
deceptive. That they relied upon said! statements, and believed them 
to be true, and "being satisfied from their investigation and examina- 
tion of said timber, as to its quality, its location, and facilities as to cut- 
ting and shipping, ail of which was based upon said représentations 
and statements so made by said agents of said Dotson, as aforesaid, 
and ail of which statements and représentations were afterwards, ancii 
prior to, the date of said contract, gone over and discussed with said 
Dotson, bis agents, and attorneys in his présence," so that lie was 
cognizant of ail of said statements and représentations and he made 
no statement modifying them and thereby confirmed and approvedl 
them. That, pursuant to said contract, and believing that défendant 
owned or controlled, or that lie could procure, said timber for them 
so as to give them a good and perf ect title thereto, and being anxious 
to receive said timber and hâve same conveyed to them, they fur- 
nished men, as they were under said written contract to do, to meas- 
ure, receive, brand, and count said trees promptly. That they meas- 
ured about 11,000 of the 50,000 trees "estimated by said Dotson, as 
aforesaid, in isolated tracts, scattered hère and there, ail over the 
large territory pointed out and represented as the boundary of tim- 
ber, which they could get from the défendant by virtue of their pur- 
chase from him." That thèse trees were taken up, measured, andJ re- 
ceived by complainants upon the assurance of défendant, and his 
agents, that the main tracts and boundaries of valuable timber which 
they would receive under said contract were fair samples of the entire 
timber and they were only delayed briefly in permitting them to take 
up the timber on thèse tracts and other large and valuable tracts, on 
account of some irregularity as to title which would be readily cured 
andJ straightened out and they would be able to get same, etc. That 
ail of thèse représentations they found to be false. That complain- 
ants, relying upon said représentations made by défendant and his 
agents, went to great expense in preparing to take and receive said 
timber, etc. That défendant instituted an action at law against com- 
plainants in the circuit court of Wise counly. Va., demanding $50,000 
damages for an alleged breach of contract. That complainants, by 
appropriate proceedings, caused said action to be removed into the 
Circuit Court of the United States, and the same has been duly dock- 
eted in said court. 

Complainants pray that the contract of April 18, 1901, be canceled 
and rescinded; that an account be taken of the aniount paid by them 
on account of said contract, and the expense incurred by complainants 
by reason of their attempt to perform the same on their part; that 
défendant be enjoined from prosecuting his action at law against 
them during the pendency of this suit ; and that upon the final hearing 
said injunction be made perpétuai, and for such other and further re- 
lief as they may be entitled to in the premises, etc. 
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Process being duly issued and served, défendant filed exceptions to 
the bill and demurredl to same, which were overruled, whereupon he 
filed his answer and cross-bill. He admits the exécution of the con- 
tract and dénies that the same was procured by any false or frauda- 
ient représentation by him or any one authorized to act for him. He 
sets forth, at much length, a history of the negotiations which pre- 
ceded and led up to the exécution of the contract, saying, among oth- 
er things: That from the beginning of his negotiations with com- 
plainants up to and including the moment when they were consum- 
mated in the exécution of the contract aforesaid, he never undertook 
or agreed to procure and sell to complainants and never represented 
either himself, or by his agents, that he could procure and sell to them 
the trees upon any specified tract, or tracts, of land, except as to the 
two tracts which he, at that time, owned — one of which was situate 
upon George's fork of Pound river and the other on the divide be- 
tween McClure's and Russell's fork. On the contrary, he avers that 
he only represented that he would procure and sell to complainants, 
and only undertook to procure and sell them white oak trees in the 
section indicated, to the number of 50,000, if they could be obtained, 
of the character and description set forth in said contract. This was 
clearly understood between the parties, and the contract was drawn in 
conformity with this understanding. As a matter of fact, this re- 
spondent had never made a personal examination of the différent 
tracts of land embraced in the territory except in a gênerai way in 
riding through the territory on horseback over the country roads, but 
his information generally was that the finest timber in the territory 
was upon the "Ramey Flats" and the "Fulton and Phipp Tracts" 
which he procured and turned over to complainants, and the trees upon 
which they partially received and measured. He dénies that he, or his 
agents, represented that the trees which he was to purchase under said 
contract were standing and growing upon lands laying in a body and 
would include a boundary 8 miles wide and 12 miles long, or would be 
in a "solid body." He further dénies that he represented to com- 
plainants, or their agents, that he owned and had title to large tracts 
and boundaries of land in Dickenson county, over which a right of 
way would be required to remove said timber to market. "He simply 
agreed that if such right of way was needed through two tracts owned 
by him, complainants should hâve the same free of charge and this 
was so expressed in the contract." lie dénies that the trees measured 
by complainants were isolated tracts scattered over large territory 
and represented as the timber which complainants would get. While 
complainants were measuring and receiving trees upon tracts already 
procured, respondent vi'as engaged in securing other contracts, and "if 
they had not abandoned the contract he would hâve carried out 
the same fuUy according to its true spirit and intendment." He dénies 
that the title to the tracts secured were imperfect — if there were de- 
fects in the titles this fact was unknown to respondent and no objection 
on this ground was made to him by complainants. "If substantial de- 
fects existed in titles to any of the tracts, thèse could hâve been 
passed by, as respondent was in a position to furnish ail the trees 
called for by the contract and according to its terms, the title to which 
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was good. It is not true that many of the owners of the tracts listed 
had not contracted the timber and agreed to sell the same. On the 
contrary, respondent had a written contract for each and every tract 
Hsted." He says : 

"It may be tliaC tlsere were trees uijoii the tracts whlcli dld not coine up to 
the requiremeiits of tho contract. Comphiiiiauts were not requlved nor ex])ect- 
ed to nieasure and veceive them. It Is true that they did not hâve, and It 
niay be true that he coiUd not procure, title to the MuJlhis and Chase tracts 
— he avers that lie was nuder no oblisation, either by virtue of his contract 
or of aiiy représentation to procure such title for coniplaiuants." 

He admits that his action at law was instituted before the expira- 
tion of the time for the first payment on the timber, but dénies that it 
was instituted while complainants were importuning him to let them 
hâve the timber they were to get under their purchase f rom him ; on 
the contrary, complainants had abandoned the contract and were leav- 
ing the state when he instituted his action against them. He dénies 
that he abandoned the contract; on the contrary, he was ready, able, 
wilhng, and anxious to comply with the said contract when complain- 
ants abandoned the same and left the state. He dénies that complain- 
ants were ready, willing, and able to take, receive, hâve measured, and 
pay for the timber which they were to receive under said contract ; on 
the contrary, he avers they willfully abandoned, without any fault on 
his part, the contract and its performance. He further says that im- 
mediately after the exécution of the contract he set about in good 
faith to carry out the same on his part. To this end he procured not 
less than 100 timber contracts upon the streams and their tributaries 
and in the territory inentioned and at considérable expenditure of time 
and upon v^'hich he paid large sums of money. Thèse contracts em- 
bracecî more than 50,000 trees of the kind and character agreed to be 
procured and were in hand at the time complainants abandoned the 
contract. 

Défendant allèges : . That he had an agreement with responsible par- 
ties, who owned and controlled the timber of the required character 
and in the territory embraced in the contract, that if the contracts al- 
ready secured did not yield 50,000 trees of the kind and character 
called for by the contract they would furnish hitn enough trees of the 
kind called for to make up the required number and that said parties 
were able to carry out and would hâve carried out the said agreement. 
That he furnished men to show complainants the trees and was ready, 
willing, and able to convey same to them by deeds with covenants of 
gênerai warranty in pursuance of said contract and has always been 
ready, willing, and able to do so. That complainants, in part exécu- 
tion of said contract, made the cash payment of $5,000 and commenced 
to measure and receive, and did measure and receive, 17,600 of said 
trees. That they are indebted to him for said number of trees received 
by them at $2 each. That, without any fault on his part, complainants 
willfully abandoned their contract, refused to measure and receive any 
more trees thereunder, and bave left the state, and that, by so doing, 
they hâve caused him to suffer great loss and damages. He prays that 
the answer be treated as a cross-bill, and that proper process issue 
thereon against the complainants and that they be required to answer 
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same; tliat tliey be decreed to pay liim $2 eacli for the 50,000 trees 
which they contracted to take from him ; that they be required to ac- 
count, etc. Complainants filed a demurrer to the cross-bill, which was 
sustained. 

It seems that, in the action at law by défendant against complain- 
ants, service of process was made only upon Chas. M. Kirk, one of the 
défendants named in the writ; the other défendants being- nonresi- 
dents. Ail of them, to wit, said Chas. M. Kirk, and John C. Jackson, 
J. C. Leavitt, and James McKelvey, joined in the bill filed in this cause, 
although those who had not been served with process had not entered 
an appearance in said action. Défendant filed his pétition praying 
that said complainants be required, before proceeding further in this 
cause, to enter an appearance in said action. The pétition was granted 
and the parties required, within 20 days, to enter their appearance. 
The complainants having failed to obey said order, défendant herein 
moved the court for an order attaching them for contempt in that they 
refused to comply with the order, etc. This was refused upon the 
grounds set out in the opinion of Judge McDowell. Complainants 
having filed a replication to the answer, the cause was set down for 
hearing upon the pleadings and dépositions. 

On February 11, 1909, a final decree was made : Enjoining de- 
fendant from prosecuting his action at law against complainants ; can- 
celing the contract executed April 18, 1901 ; and directing an account- 
ing between the parties. From this decree défendant prayed for an 
appeal which was duly granted. Défendant assigned a number of 
errors alleged to bave been committed by the court. Several of them 
are directed to questions of practice and procédure arising during the 
progress of the cause, and because of the conclusion we reach need not 
be discussed. Those which are determinative of the controversy in- 
volve the questions : 

(1) Whether the complainants had, upon the allégations in their bill, 
a full, adéquate, and complète remedy at law. Whether they coukl 
hâve secured complète relief in the action at law brought by défendant 
against them. 

(2) Whether the allégations of fraud in the bill were of such mat- 
ters and of such character, in view of the written contract of April 18, 
1901, as could be made the basis for cancellation. 

(3) Whether, upon the évidence, the complainants bave established 
their allégations of fraud. 

The opinion of the learned judge was against défendant upon each 
of thèse questions. 

Without undertaking to enter into any discussion of the défenses 
open to complainants in the action at law, either under the System of 
pleading at common law, or as modified by Code Va. 1904, § 3299, 
we concur with the learned judge below that complainants could not, 
in that action, bave the complète, full, and adéquate remedy to which 
they would be entitled, if the allégations in their bill are true. 

Section 3299, Code Va., provides: 

"In any action on a contract, the (Jefenclîuit may fllo a plea allesiiiR any 
such failure in the considération oi^ the contract, or fraud in its proeuremeut, 
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or any siicli breach of any warranty to him of the title or the soundness of 
Personal property, for the price or value wliereof be entered into the contract, 
or any other matter as would eiitltle him either to recover damages at law from 
the plaintiff, or the person under whom the plaintlff clalms, or to relief In eq- 
ulty, in whole or in part, agalnst the obligation of the contract ; or if the cou- 
tract be by deed, alleging any snch matter arising nnder the contract, existins; 
before its exécution, or any such mlstake thereln, or lu the exécution thereof, 
or any such other matter as would entitle him to such relief in equity, and in 
either case alleging the ainount to which lie is entitled by reasou of the mat- 
ters contained In the plea. Every such plea shall be verified by atHdavit." 

Conceding pro hac vice that complainants, under this statute, could 
défend in the action at law by showing fraud in the procurement of the 
exécution of the contract, it does not follow that the jurisdiction of 
equity is ousted. If, in truth, there was, such fraud in the procure- 
ment of the contract as entitled complainant to cancellation, it is clear 
that a court of law could not grant the relief — that is peculiarly and 
solely within the power of a court of equity. 

We concur with the contention of complainants that : 

"Even under the Virginia statute (Code 1904, § 3299), upon an équitable plea. 
such as there provided for, as a défense to an action at law, the court would 
hâve no power to rescind the contract, even though It were found to be fraud- 
ulent. Only a court of equity would hâve such power. Hence a défense at 
law to the suit instituted by Dotson would hâve not been adéquate and com- 
plète." 

Mr. Chief Justice Fuller, in Kilbourn v. Sunderland, 130 U. S. 505, 

9 Sup. Ct. 594, 32 h. Ed. 1005, says -, 

"The .lurisdiction In equity attaches iinless the légal remedy, both in respect 
to the final relief and the mode of obtaiulng it, is as efficient as the remedy 
which equity would confer under the same circunistanees." 

Farwell v. Colonial Trust Co., 147 Fed. 480, 78 C. C. A. 22, was a 
suit for cancellation for fraud. Sanborn, Circuit Judge, sa.id : 

"The défendants challenge the Mil on the ground that the complainant bas 
an adéquate remedy at law by an action to recover of the trust companies 
the price he paid for his bonds and stoclt or the damages which bave resulted 
to him from the false représentation he avers. But the adéquate remedy at 
law which will deprive a court of equity of jurisdiction is a remedy as cer- 
tain, complète, prompt, and efficient to attain the ends of justice, as the rem- 
edy in equity." Rumbarger v. Yolium (C. C.) 1T4 Fed. 55. 

This, we think, is in accordance with well-settled principles of equity 
jurisprudence. 

We proceed to inquire whether the bill sets forth allégations en- 
titling complainants, or the évidence sustains, the prayer for cancella- 
tion. We do not understand that the learned judge admitted paroi évi- 
dence to contradict, alter, or add to the written contract. The bill, 
while containing much irrelevant and some redundant matter, is not 
drawn upon the theory that the contract fails to express the terms of 
the agreement as settled after negotiation between the parties — it is 
not drawn with a view to correction. It concèdes that the written con- 
tract expresses the agreement made between the parties, but avers that 
complainants were induced to exécute it, i. e., concur in its terms and 
provisions by false and fraudulent représentations of material facts. 
The équitable doctrine concerning cancellation is vvell defined by the 
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Court of Appeals of Virg-inia, in Campbell v. Building- & Loan Associ- 
ation, 98 Va. 739, 37 S. Ê. 350 : 

"A misrepresentation, the falsity of wîiich will afford a ground of action 
for damages, or a blU for the rescission of a coutract, nnist be as to an exist- 
Ing fact. It must be an affirmative stiitemeiit of sonie facts. in coiitradistinc- 
tion to a mère expression of an opinion, wliicb is ordinariJy not presumed to 
deceive or mislead." 

In Farrar v. Churchill, 135 U. S. f.09, G15, 10 Sup. Ct. 771, 773 (3i 
L. Ed. 3iG), Mr. Chiei Justice Fuller says : 

"Tlie représentation œnst be in resard to a material fact. must be false, 
and must be acted upon by the other party in ignorance of Its falsity aiul with 
a reasonable beiief tiiat it was trne. It mnst lie the vcry Krouiid on which the 
transaction took i)lace, althongh it is not necessary that it shonld hâve heen 
the sole cause, if it were proximate. immédiate, and material. If (iio inuxhas- 
er investigates for himself and notbing is done to prevent hls investigation 
from beiug as fuU as he chooses, be caunot say tliat he relied ou the veudor's 
représentation." 

The Chief Justice quotes with approval the language of Lord Lang- 
dale in Clapham v. Shillito, 7 Beaven, 146 : 

"If the party to whom the représentations were niade himself resorted to 
the proper nieans of vérification before he entered into the coutract, it may 
appear that he reliod mxm the resuit of bis own investigation and luquiry, 
and not upon the représentations made to bim by the other party; or if the 
means of investigation and vérification be at hand, and the attention of the 
party receiving the représentation be drawn to them, the circumstances of 
l.he case may be such as to make it incumbeut on a court of justice to impute 
to him a knowledge of the resuit which, upon due Inquirj', he ought to hâve oli- 
tained, and thus the notion of reliance on the représentations made to him 
may be excluded." 

In Shappirio v. Goldberg, 193 U. S. 232, 240, 24 Sup. Ct. 259, 261 
(48 L. Ed. 419), Mr. Justice Day says: 

"When the means of knowledge are opcn and at hand. or funiished to the 
pnrchaser, or his agent, nnd no effort is made to prevent the party from uslng 
them, and e.specially when the purehaser undertakes exauiination for liimself. 
he will not he heard to say that he has been deceived to hi.s injnry hy the 
misrepresentations of the vendor." 

In Farnsworth v. Dufïner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 
931, Mr. Justice Brewer cites with approval Luddington v. Renick, 7 
W. Va. 273, wherein it is said: 

"A party seeking the rescission of a contraet, on the ground of misrepresen- 
tations, mnst establish the same by clear and irréfragable évidence, and if It 
appears that he has resorted to the proper means of verlflcation, so as to show 
that he, in fact, relied upon hls own inquiries, or if the means of investiga- 
tions were at hand, and his attention drawn to them, relief will be denied. 
* * * If the neglect to make reasonable examlnatlon would preelude a 
party from rescindlng a contraet on tlie ground of false and fraudulent repré- 
sentations, a fortiori Is he precluded when It appears that he did make such 
examination, and did not rely upon the représentations." 

Judge Sanborn, in Farwell v. Colonial Trust Co., supra, says: 

"Actual or légal fraud is an essentlal élément of those misstatements which 
will Induce a court of equity to set aslde a contraet or a sale. ïho subject 
of such misrepresentations must be the existence or nonexistence of facts at 
the time the statements were made. Nelther promises, nor prophecies, nor 
expressed opinions or bellefs, concerning future events or conditions, wiU 
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sustain a rescission of a contvact or a sale. The facts coneeniliig wliUii tue 
misrepreseutatioiis are iiiade iiiust 1)6 niaterial to tlie contract, or transaction. 
Tliey must be facts concernin,!j \Yliicli tlie victini is iRiiorant, and of wliicli a 
person of ordinary segacity and diligence in liis place would liave acquived no 
knowledge. Tlie false statenients or représentations must lie well calcnlated 
to deceive and to induee tlie victim to enter npon tlie trade, and tliey must 
accomi)Ush the resuit and cause him substantial damages." 

Thèse authorities are in harmony with équitable principles and are 
sustained by a tiniform current of décisions of courts of equity. 

Eliminating much of the redundant language of the bill, the lua- 
terial averments come substantially to the following-: That defend- 
ant's agents represented that he owned, or controlled, large bodies of 
white oak timber on contiguoits tracts of land, about 8 miles wide and 
12 iniles long. That among other tracts so owned or controlled by 
défendant were the "Mullins," "Chase" and "Ramey Flats" tiinber, of 
spécial value and convenient location. That thèse tracts were pointed 
eut to complainants, and represented as the timber whicli they were to 
get under the contract. That défendant could procure, with good title, 
a sufficient number of trees, including those named, to make in ail 
iWjOOO of the kind and description mentioned and desired, etc., and 
that thèse représentations were made as an inducement to the exécution 
of the contract — that they were false and fraudulent. 

Before discussing the évidence, it will be well to examine the lan- 
guage of the contract. It will be observed that it opens with the déc- 
laration : 

"ïliat tlie parties of tlie second part liave made Personal investigation oC 
the wliite oak timlier in Dickenson county, Va., ou the waters of l'ound river 
and its tributaries and ^leClure river and Its trlliutaries and Crane's Nest 
river and its tributaries, as to the quallty of said timber, its location, facilities 
as to cutting and gettiug the saine to railroad, etc., and are satisfied with said 
investigation, etc." 

Complainants, in their bill say that by "personal investigations" they 
meant investigation based upon représentations and statements made 
by Dotson and bis agents. It will be noted that défendant does not, 
in said contract, sell or convey to complainants a single tree, nor does 
he represent that he owns or controls a tree, but he "agrées to procure 
and to sell to said second parties, and said second parties agrée to pur- 
chase from said first party, 50,000 wdiite oak trees," of the dimensions 
set out; "it being understood, however, by and between the parties to 
this contract, that said number of 50,000 trees is only an estimate of the 
number of trees that the said first party thinks he will be able to pro- 
cure and deliver to said second party as aforesaid." To preclude any 
suggestion of liability by reason of his failure to procure the entire 
number named, it is provided that : 

"If it should be found that, wlien said trees are received and couiited by the 
said second parties, the number of trees that the said first party bas procured, 
or caused to be conveyed by the parties on whose land said trees stand, or 
the owners of said trees, * * * is less thati riO,000, then said second par- 
ties are to be required to tali;e and pay for the actual number of trees, said first 
jiarty lias procured and cau.sed to be delivered to said second parties, as afore- 
said, and said second parties shall bave no claiin against said flr.st party, by 
reason of liis failure to procure and cause to be conveyed to said second par- 
ties tlie whole of the said 50,000 trees." 
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Tliis language is înconsistent with the idea that défendant made 
any représentation as to the actual number of trees which he was to 
procure and cause to be conveycd and expressly négatives the sug- 
gestion that he was selling, or contracting to scll, trecs then "owned 
or controlled" by hixn. The only obligation which he assumed was 
to make an honest effort, in good faith, to "procure and cause to be 
conveyed" to the complainants the numljer of trees named, of the kind 
and description set forth "in Dickenson county, on the waters of 
Pound river and its tributaries, McClure river and its tributaries, and 
Crane's Nest river and its tributaries." There is no suggestion in the 
contract that any specified tract of timber land was to be "procured" 
by défendant. To write into it an agreement to "procure" the "Mul- 
Hns" and "Chase" tracts, or the "Ramey Flats" timber, or that the 
trees were to be on "contiguous tracts," or in a body of certain dimen- 
sions, would be to add to, vary, and cliange the contract, as made by 
the parties, thus violating an elementary rulc of évidence binding upon 
courts of equity in suits for cancellation. If it were alleged, and 
proven, that thèse facts were agreed upon, that the parties intended 
to insert them in the written contract, and that they were omitted by 
the mistake of the draughtsman, or by the fraud of défendant, an 
equity woukl be found for a dccree to correct the instrument and 
make it speak the truth. There is no suggestion, either in the bill or 
the évidence, that the written contract was not drawn and executed in 
the language agreed upon by the parties, or did not express their 
agreement. The évidence shows that its terms were fully discussed 
and concessions made to complainants. It is said by complainants 
that they were induced to enter into the contract as written, because 
defendant's agents showed them certain tracts of land upon which 
white oak timber was growing and standing and told them that de- 
fendant "owned or controlled" thèse tracts, and that they would "get" 
this timber, etc. 

xA.ssuming, for the purpose of this discussion, that the allégations 
were of the character entitling complainants to cancellation, \ve pro- 
ceed to examine the évidence and ascertain whether they are sustained. 
It seems that, prior to execnting the contract, complainant Chas. M. 
Kirk made a trip over the land upon which the timber stood, in re- 
gard to which they were negotiating, with Col. Thompkins, defend- 
ant's agent ; défendant furnishing a guide. He says that Col. Thomp- 
kins and Mr. Dean, the guide, showed him certain timber which he 
understood to be "the Chase and Mullins tracts and the Ramey Flats 
timber and another pièce that we afterwards branded — thèse four 
tracts were the only ones which were shown on this trip." He says 
that the four pièces of timber, above mentioned, were shown him with 
the représentation that the entire body of timber to be furnished 
would be as good in quality, and as well located as to the lay of the 
land as this, and that it would lay in a body about 8 by 12 miles, and 
that the nearest point of the timber to a proposed tunnel and railroad 
extension would not be more than 21/2 miles, and the extrême point 
not more than 1.5 miles from said tunnel. He says that thèse state- 
ments were relied upon by him and constituted his only "source of in- 



26 180 FEDERAL REPORTER. 

formation in regard to the location, boundary, and nearness to an 
extension of the railroad." He further says that they were given 
fully to understand before buying, and during the examination, that 
Mr. Dotson owned ail of the timber that would be furnished — a large 
part of it in fee and the balance in timber right only. Thèse repré- 
sentations, he says, were made in February, 1901. The contract was 
executed April 18, 1901. Mr. Dean was examined as a witness for 
défendant and gives a very clear statement in regard to the timber 
whicli he showed Mr. Kirk on the first trip — the route taken, etc. He 
says that he made no such représentations as testified to by Mr. Kirk, 
saying : 

"I did not know what timber tliey would get — at that time ; I did not know 
where the Mullins timber was, or the Chase timber. I did not lî;now it from 
aDy otlier timber." 

Asked if he represented that complainants would get the timber in a 
"solid body," he answered: 
"No, sir ; I never heard sneh a thing mentioned." 

Col. Thompkins was not examined. 

On the second trip, Louis Walker, a timber dealer from Ohio, was 
sent by complainants. He went with Col. Thompkins to see défend- 
ant, who furnished him a horse and Mr. Dean as a guide. Dean was 
compelled to leave after the first day, by reason of the illness of his 
father, and Mr. McFalls accompanied them. Mr. Walker testifies : 
That he was shown a large body of timber, giving a detailed account of 
the trip and the boundaries over which he was carried. He says that 
Thompkins and McFalls stated that the timber lay in a body 13 by 8 
miles. That Thompkins said that Dotson owned ail of the timber; 
that he did not own the land, but bought the timber and had a right to 
sell it and take it away ; that the right of way went with it. "AU this 
body of timber that he showed me was controlled by Mr. Dotson. 
That was the understanding and inference I got from what he said." 
He says that Mr. McFalls called one tract the "Fulton Tract," others 
the "Ramey Flats," "Chase," etc., and thèse were tracts which com- 
plainants were to get. He further says that, when they saw Mr. Dot- 
son, Col. Thompkins said: 

"I hâve shown Mr. Wall^er this timber. I hâve given him the terms iipon 
wliich you propose to sell this , timber to thèse parties, and I will uow repeat 
what I told Mr. Walker." 

He went over the proposition, as he understood it, and asked Mr. 
Dotson to correct him, if he made any mistake or misstatement, and 
after he had made the statement Mr. Dotson said: 

"That Is Just what I propose to do exactly." 

Dotson said : 

"He controlled or could sell the timber." 

The différent tracts were mentioned, and it was said that they were 
f air samples, etc. This witness says : That he was sent by complain- 
ants to examine the "location and whether it was a class of timber that 
would be désirable, etc." That the right of way was "one of the main 
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things" he clesired to find out about. That Dotson saidi that "in the 
deed he was going to niake us — a deed for the timber — and in that 
deed he would guarantee us a right of way to ail." 

A third trip of investigation was made by complainants John C. 
Leavitt, Chas. M. Kirk, John C. Jackson, and James McKelvey, on 
April 3, 1901. Défendant sent with them, as a guide, his brother-in- 
law, W. F. Clay, who took them to the home of McFalls; that he 
showed them the timber. They were out on the trip several days. 
Jackson says that they were shown the several tracts, especially in 
controversy, and told them what they would get, "that the timber was 
to be a solid block," and that Dotson "owned and controUed thèse 
certain tracts." Leavitt says that they were shown the Ramey flats, 
the Mullins, and particularly the Chase tracts. "We measured up 
timber in at least two of thèse tracts. Got off our horses and weut 
into the timber and looked certain portions of each tract over carefully. 
Took a tapeline and measured the trees, and I know that there were 
some mammoth trees in several of the tracts, particularly the Chase 
tract." Thèse tracts were pointed out as either owned or controUed 
by Dotson and "would represent the greater part of the timber which 
would corne under the contract" — "as I understand it." He says that 
the contract was written on Monday following Saturday upon which 
they returned from the "tour of inspection." He says, "We were 
very well pleased with the timber and ready to enter into the con- 
tract"; that "they had traveled around the timber 50 or 60 miles." 

Mr. McFalls was introduced for défendant and gave an account of 
the several trips upon which he accompanied the parties inspecting the 
timber. He denied that he told them that Dotson owned the timber, 
saying, "If he owned it, I don't know it." They asked him who owned 
the timber, and he told them as "nigh" as he could ; that he told Mr. 
Kirk that "Old man Mullins owned the Mullins timber," and that "the 
Chases owned the Chase timber." "I supposed" that Dotson owned or 
claimed that he had a contract on the Fulton tract. When asked 
whether he told them that the entire body of timber would' be as good 
as the Mullins, Chase, Ramey flats, and Fulton tracts, and that tha 
timber would lay in a body 8 by 12 miles and its location with référ- 
ence to the railroad, he answered: 

"1 never dîd iiame no such thing as that and never thought of such a thlnp;. 
It was never talked of by me nor them — nelther. I never heard Col. Tlioui])- 
klns make any such représentation. I was not round making any such state- 
ment — I was just to show up the timber of the country, an average of the 
country. They asked me this about the Chase timber, if it could be bought, 
and I told them that he had a certain price on it. I will tell you just how it 
was ; that he asked a certain price for It, and Mr. Dotson told me if he would 
take that price, and I think that was $20." 

He dénies telling Walker that Dotson owned the timber. Dotson 
was examined in his own behalf and denied that he ever represented 
or authorized any one to represent that he owned the timber or agreed 
that any specified tracts were to be procured. His testimony is fuU 
and explicit. The contract was drawn some two months after the 
first tour of inspection, and two days after the last. Hence it appears 
that the complainants had ample time and opportunity to inspect the 
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timber, and that the last inspection was made immcdiately prior to tlie 
consummation of the trade. In addition to the positive déniai by 
Dean, McFalls, and Clay, of complaiiiants' testimony, in regard to the 
alleged représentations that Dotson owned the Chase, MuUins, or 
Ramey flats, the language of the contract expressly excludes any such 
contention. It is quite impossible to reconcile this language with the 
testimony of complainants. Again, they testify that they relied upon 
thèse alleged représentations; whereas, in the contract, they expressly 
déclare that they hâve made "personal investigation," as to the quality, 
location, and facilities for getting it ont to the railroad, "and are satis- 
fied from said investigation." This language solemnly inserted in the 
contract contradicts the contention now made. 

It will be further noted that any suggestion that Dotson assumed 
any obligation to do more than make an honest effort, in good faith, 
to "procure and hâve conveyed" to complainants the number of trees 
called for, is met by the express provision that if lie should not succeed 
in getting the entire quantity he should not be liable to complainants ; 
but, on the contrary, they shall receive and pay for such trees as he 
does procure and hâve conveyed to them. The complainants take upon 
themselves the burden of proving that the représentations were made, 
as alleged ; that they were false and fraudulent — that is, that défend- 
ant knevv they were untrue — that they were material inducements to 
making the contracts ; and that they were deceived by them. 

Upon a careful examination of the testimony, only excerpts from 
which it is possible to give, we are conf ronted with the inquiry wheth- 
er they hâve successfuUy carried this burden and established their 
case. The rule by which courts of equity are guided in dealing with 
cases of this character is well settled. In Atlantic Delaine Co. v. 
James, 94 U. S. 307, 24 L. Ed. 112, it is said : 

"Caneeling an exécutée! contract is an exertlon of the most extraordinary 
power of a court of equity. Tlie power ouglit not to be exerciseii exeept in a 
clear case, and never for au alleged fraud, nnless the fraud be made eleaiiy 
to appear ; never for alleged false représentations unless their falsity is 
certainly proved and unless the complainants hâve boen deceived and injured 
by them." 

Chancelier Kent says that an instrument should not be canceled for 
alleged fraud unless shown "to the entire satisfaction of the court." 
Lyman v. United Ins. Co., 2 Johns. Ch. (N. Y.) 032. Mr. Justice 
Brewer quotes with approval the following language of Mr. Justice 
Miller: 

"We take the gênerai doctrine to be that when, in a court of equity, it is 
proposed to set aside, to annul, or correct a written iustruiiient for fraud or 
mistake in the exécution of the instrument itself, the restimoiiy on which this 
Is done must be clear. une(juivocal and conviuciiig. and that it cannot he doue 
upon a bare prépondérance of évidence which leaves the issue in doubt." 

In Gumaer v. Col. Oil Co., 152 U. S. 88, 14 Sup. Ct. 480, 38 L. Ed. 
365, the bill was dismissed because the court "coidd not reconcile the 
conflicting testimony of the witnesses." Applying this well-estab- 
lished standard based upon expérience and sound policy, we are un- 
able to find that the complainants hâve shown that they were induced 
to exécute the contract of April 18, 1901, by the false and fraudulent 
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représentations of défendant or his agents. While this conclusion 
Works a dismissal of the bill, its correctness is sustained by the conduct 
of the parties, after tlie contract was executed. It appcars that ail 
parties entered at once upon the performance of the obligations as- 
sumed by them. A large number, some 17,600 trees, were marked, 
branded, and received by complainants. When complaint was made 
that défendant was not procuring the trees which complainants claimed 
they were to get, Dotson said he was getting the timber — he did get 
the Ramey flats, the Fulton, and several other tracts. Mr. Kirk says: 

"ïhe oiily tliinss we fell: we were nilsled in was that tlie ri;.;lit of way 
for the removal of the timher woiiUl hâve beeii vastly sini|)ler for us to hâve 
had Mr. Dotson's own land that the timher stood on, the land ailjoining it, 
over which it woiild liave had to'l)e moved. We liad tlie impression that that 
woiild hâve been a very small matter, the question of tlie rii^ht of way, as 
we understood tliat he owned nearly ail the land — the territory over whieh 
this territory extended." 

Dotson says that, if complainants had not abandoned the contract, he 
would hâve secured the ftiU number of trees named in it; that he was, 
at the time, engaged in doing so. 

There was considérable évidence tending to show that Dotson was 
buying the timber, and that he was paying much less for it than the 
price for which he had sold it to complainants. That they complained 
of this, and that it was on this account that they abandoned the con- 
tract and left the state. This testimony is material only as tending to 
explain the conduct of the parties after the exécution of the contract. 

Without further extending the discussion, we are of the opinion that 
the évidence fails to show that any fraud was practiced on complain- 
ants, in the negotiation which led up to the exécution of the contract. 
If in the action at law they can show that défendant bas not, in good 
faith, endeavored to procure the timber, or that the title to any of that 
conveyed to them is détective, or that he bas, in any other respect, 
failed to perform and discharge the obligation imposed upon hiin by 
the contract, it is open to them to do so, either by way of défense or 
by way of counterclaim, under the provisions of section 3304 of the 
Code of Virginia, which provides that : 

"If the plaintiff be a person with whom the contract sned on was originally 
made, or the Personal représentative of such person. ou the trial of the case, 
the ,1'ury shall aseertain the amonnt to which the défendant is entitled and 
apply it as a set off against the ])laintiff's demand, and if the said amomit be 
more than the plaintiff is eutitled to, shall aseertain the excess, and fix the 
time from which interest is to be coniputed on the same, or any part thereof. 
Judgment, In such case, shall be for the défendant a^anist tlie plaintiff for 
said excess, with such interest from the said time till payment." 

We concur in the following language found in defendant's brief : 

"Ofïsets and counterclaims of a lejral character may be availed of by the 
défendant in au action at law in the fédéral courts, if allowed by state prac- 
tice. and even to the extent of enablins the défendant to recover judgment 
against the plaintiff in the action." Dabney, Fed. .Tur. § 117, p. 164 ; Part- 
ridge v. Iiisurauce Co., 15 Wall. 573, 5S0, 21 L. Ed. 229. 

See, also, Bostwick v. Covell (C. C.) 24 Fed. 402; Withers v. Greene, 
9 How. 213, 231, 13 D. Ed. 109. 
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In Newport News, etc., R. Co. v. Bickford, 105 Va. 182, 52 S. E. 
1011, a récent case, it was held as follows : 

"Section 32fîO of tlie Codé contemplâtes the settlement of ail différences that 
are connected with the subject-matter of the plalntiff's claim. The fact that 
the defendant's claim is in tort or for unliquidated damages is immaterlal. 
If it is based upon matters direetly connected with, and injuries growlng out 
of, the eontract sued on by the plaintifC, it can be asserted as a set-ofC under 
section 3299. The object of the section is to prevent one cause of action from 
being divided into two, and to give preclsely the same relief on a plea filed 
thereunder as could be obtained in an independent action brought for the 
same cause." 

In this way the controverted questions of fact may be tried by a 
jury, and the rights of ail parties ascertained and enforced. If it be 
found that défendant has f ailed to procure trees in accordance with the 
terms of the eontract to the value of $5,000, the cash payment, or that 
complainants hâve sustained other damages, by reason of a breach of 
the eontract on the part of défendant, they will recover such amount 
as a jury may find to be due. The cause will be remanded to the Cir- 
cuit Court for the Western District of Virginia, with direction to dis- 
miss the bill. 

Reversed. 



PRETTYMAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. July 13, 1910.) 

No. 2,004. 

1. Banks and Banking (§ 256*)— MISMANAGEME^^T— Officbbs— Punisiiment. 

Gross maladministration and inexcusable breach of duty on the part of 
the officera of a national bank in its management, however dlsastrous to 
its stockholders, are not punishable unless in violation of Rev. St. § 5209 
(U. S. Comp. St. 1901, p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 958- 
964,967; Dec. Dig. § 256.*] 

2. INDICTMENT AND INFORMATION (§ 125*) — DUPIJCITY— NATIONAL BaNKS— Of- 

FICBBS— JOINING PKINCIPAI, AND ACCESSOEY— MiSAPPLICATION OF FUNDS. 

Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), provides that every prési- 
dent, director, cashier, teller, clerk, or agent of any national banking as- 
sociation who willfully misapplles any of its funds with intent to injure 
or defraud the association, and every person who with like Intent aids 
or abets any officer, clerk, or agent In any violation of the section shall 
be deemed guilty of a misdemeanor. Held, that under such section it is 
proper to joiu in a single couut of the indictment a charge of willful mis- 
application of the bank's funds by Its offlcers and a charge that the other 
défendants aided and abetted them thereln, and that such joinder did not 
reuder the indictment demurrable for duplicity. 

|Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400; Dec. Dig. § 125.*] 

3. Criminal Law (§ 371*)— Evidence— Otiieb Offenses. 

The rule that acts not chargea in an indictment cannot be proved is 
subject to the exception that, where the intent with which an act charged 
to be criminal has been done is important, proof of similar acts of accused 
is admissible to show intent. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 830-832; 
Dec. Dig. § 371.*] 

•For otlier cases see same topic & § numueh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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4. Criminal IvAvv (§ 371*) — Evidence— Othep. Offenses— Iktent. 

Similar acts to that charged in the indictmeiit can be proved to show 
intent only when tliey are acts of accused suffleiently noar, in point of 
time, to tiie act cliarged as to fairly tlirow some ligtit on tlie question of 
intent, and wlicn sucli similar acts are so related in kiiid to tlie one 
charged as to illustrate the qnestioii of intent, and are of tlie same gên- 
erai nature or closely related to the transactions ont of wliich tbe alleged 
criminal act arose. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. g§ SoO-S32 ; 
Dec. Dig. § 371.*] 

5. CoîtspiEACT (§ 45*) — Evidence. 

Where an indletment against officers of a national bank and certain 
others, allcred to bave aided and abetted t.lieni in the niisapT''i<'ation of 
the banlv's fiinds, charged conspiracy .ind intent to willfnlly misapply tbe 
banlî's funds in several ways, and. among them, of procuring and causing 
it to make large loans to a bosiery company by pa])er indorsed by a 
woolen Company, wbicb, it vvas claimed, was tbcn largely iudebted to the 
bank, proof that funds of the bank were loaned on paper of the hosiery 
Company whicb ^vas indorsed by the wooleu company \vas admissible, 
but it was uot proper to admit évidence of a mortgage given by the wool- 
en comijany to the bank, nor as to notes which tbe woolen company made 
to. the banlv to secure its individual obligations, and not as indorser of the 
hosiery company. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 45.*] 

6. Ceiminal Daw (§ 6!>5*) — ^Tbial— Réception of Evidence— Objections. 

Objections to évidence failing to state the précise grounds on which 
they are made are unavailable for any purposo. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1G33-1C38 ; 
Dec. Dig. § G95.*] 

7. Conspiracy (§ 45*) — National Banks— Offenses— Misappropeiation of 

Funds. 

In a proseeution against offieers of a national bank and certain alleged 
aiders and abetters for the willful misapproijriation of the bank's funds, 
a question to one of the otilcers, if he had any arrangement with the vice 
président of the bank or any agreement with bim by which the bank was 
to be defrauded by willfully abstracting its funds and appropriatiug them 
to illegitimate purposes, should hâve been allowed. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 45.*] 

8. Conspiracy (§ 45*)— National Banks— Officers—Misapphopriation of 

Funds. 

AVhere, in a proseeution against oflficers of a national bank and alleged 
aiders and abetters for misapplying the liank's funds, it was claimed that 
such application was made partly through overdrafts liy défendant K. for 
the benefit of a hosiery company, and that défendant K. had couppired 
with certain of the offieers of the bank to defraud it of its funds, évidence 
that many other customers of the bank had made overdrafts on it, the 
détails of which were exhibited on certain pages of the bank's individual 
ledger offered in évidence, was admissible as bearing on défendants' crim- 
inal intent. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 43.*] 

9. Banks and Bankinq (§ 257*) — National Banks— ilisAppiiopRiATiON of 

Funds. 

Where, In a proseeution of the vice président of a bank for alleged 
misappropriation of the bank's funds in tlie payment of overdrafts by 
the bank's cashier, there was no évidence that the cliecks representing 
the overdrafts were paid with the knowledge or under tbe directions of 
the vice président, the offense as to him was not pro^ed, under the rule 
that to constitute a willful. misappropriation of a national bank's funds 
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there rrnist in fact be an unlawful application by tbe person cliarged, 
with iuteut to injure aud defraud the banls. 

[Ed. Note.-^For otlier cases, see Banlcs and Baiildng, Dec. Dig. § 257.*] 

iO. Banks and Bankixg (§ 257*) — National Banks— MiSAPrBOPHiATioN 01" 
FuNDS—CoNVEYANCE— Question for .Tury. 

In a pi'osecution of défendant K. for aiding and abetting tbe oflacers 
of a national bank in tbe misappropriation of tbe bank's funds by ineans 
of ehecks and drafts of a hosiery company, in wbicb sucb défendants were 
interested. wbetber sucb appropriation was nitended to injure and de- 
fraud tbe bank held for tbe jury. 

LEd. Note. — For otlier cases, see Banks and Banking, Dec. Dig. § 257.*] 

11. Banks and Banking (§ 257*) — Misapplioation op Funds— Mortgages. 

In a prosecution of national bank offlcers aud alleged aiders and 
abetters for misapplying the bank's funds, évidence of tlie taking of a 
mortgage to secure an indebtedness represented by overdrafts and tbe 
making of an additional loan secured by dejtosit of other collatéral, tbe 
effeet of wbicli was to give tbe bank better security tban before, was in- 
sufficient to sustain a conviction. 

[Ed. Note. — For other cases, see Baulis and Banking, Dec. Dig. § 257.*] 

12. CoNSPiBACY (§ 43*) — National Banks— Misappropriation of Funds— 

CONSPIRACY— INDICTMENT. 

Wbere a eouut in an indictinent against a bank's offlcers and alleged 
aiders and abetters cbarged consi)iracy to violate Rev. St. § 5209 (U. S. 
Comp. St. 1901, p. 3407), probiWting the willful niisapplication of the 
funds of a national bank, and that in order to effeet tbe object of the 
conspiracy défendant K., one of the parties tbereto, drew and accepted 
a draft, set ont, presented it to tbe bank, and obtained crédit for the 
aniount thereot for a hosiery company in which K. was interested. and 
which was tbe drawer of tbe draft, the iudictment sutBclently charged 
that an aat was doue by one of tbe parties of the alleged conspiracy to 
effeet tbe object thereof aud sufflciently identifled and speeified sucb act 
to withstaïul a deuiurrer. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 79-99; Dec. 
Dig. § 43.*] 

13. Criminal Daw (§§ ;îO0, 328*) — I'lea of Not Guilty— Burden of Proof. 

In a criminal iirosecution, pleas of not guilty put in issue every alléga- 
tion in the counts of an indictment to wliicb they are addressed and 
lilaee on the governmeut the burden of proving every essential élément 
of the offenses cbarged. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ C84-6S6, 
730 ; Dec. Dig. §§ 300, 328.*] 

14. Conspiracy (§ 44%) — National Banks— Offenses-JIisapplication of 
Funds. 

Wbere an indictment for conspiracy to willfuUy misapply the funds of 
a national banlc cliarged that tbe. conspiracy bad been formed between 
certain ofHcers of the bank and défendant K. to willfully inisapi)ly the 
funds of tbe bank to tbe use of a hosiery company, and that sucb con- 
spiracy was acconiplished by an act of défendant K. in drawing and ac- 
cepting a draft in bebalf of tbe hosiery company, and in depositing the 
draft in tbe bank, aud obtaining crédit tberel'or in the hosiery compauy's 
account, to effeet tbe object of the conspiracy, the burden was on tbe 
government to i)rove that tbe conspiracy as alleged was entered into, 
that défendant K. was a party to it, and that tbe acts referred to were 
doue by him to effeet tlie object of tbe conspiracy in order to sustain a 
conviction. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dig. § 44%.*] 

15. CoNseiRAOT (§ 47*) — Misapplication of Funds. 

Since, under Uev. St. § 520!) (U. S. Comp. St. 1901. p. 3497), making It an 
offense to misapply tbe funds of a national bank, tbat offense can only be 

•For other cases see same topio & § numebk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eomniitted by an offlcer or asent of the baiik. uiider a coiint of an indk't- 
ment for coiispiracy to misapply funds of tUo national bank, It Is suffi- 
cient to show an asreement to commit that olïense made between either 
the cashier or the vice président of the bank and the défendants for 
W'hose benefit the money is alleged to hâve been withdrawn. 

[Ed. Note. — For other cases, see Cbnspiracy, Cent. Dig. §§ lO.S-107 ; Dec. 
Dig. § 47.*] 
16. Banks and Banking (| 257*)— National Bank-Offiwses— Misappli- 
catio.\ ce funds— conspiracy. 

In a prosecution of certain ofBcers of a national bank and défendant 
K. for conspiracy to misapply the bank's funds, évidence lield to sustain 
conviction. 

[Ed. Note.— For other cases, see Banks and Banking, Dec, Dig. § 257.*J 

Evans, District Judge, dissenting in part. 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

James S. Prettyman and others were convicted of violating an ac- 
tion of banking act, and they bring error. Reversed, with directions. 

T. E. Powell, for plaintiff in error Prettyman. 
A. T. Seymour, for plaintiffs in error Kapners. 
T. H. Darby, for the United States. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
EVANS, District Judge. 

EVANS, District Judge. In October, 1808, the First Natiotial 
Bank of Dresden, Ohio, commenced business as a national bank with 
a capital of $50,000. James S. Prettyman, one of its directors, be- 
came its vice président, and Cephas S. Littich was appointed its 
cashier. They were continued in office until the latter part of 1907. 
The président of the bank, Prettyman, its vice président, and Littich, 
its cashier, were appointed an exchange or discount committee ; but 
the committee appears never to bave held a meeting after its or- 
g-anization. The Muskingum Valley Woolen Manufacturing Com- 
pany, which will hereafter be called the "woolen company," was a 
manufacturing corporation in the vicinity of Dresden, of which 
Prettyman was président, and in which Jacob Kapner was a stock- 
holder. Another manufacturing company in the same locality was 
the Kapner Bros. & Duga Hosiery Company, which hereinafter will 
be called the "hosiery company." In this concern Prettyman had no 
interest. Its affairs were managed by Jacob Kapner and Abe Kapner. 
Both of thèse corporations continued business as going concerns until 
after August, 1907. In the course of a few years prior to August, 
1907, the woolen company became indebted to the bank to the extent, 
approximately, of $60,000, which it was unable to pay, and during 
about the same period the hosiery company became indebted to tlie 
bank in the sum of $77,566, which it could not pay, and the resuit was 
the collapse of the bank, for which a receiver was appointed by the 
Comptroller of the Currency in the latter part of 1907. Much of the 
indebtedness of each of the corporations to the bank was the resuit of 
payments by Littich, the cashier, of numerous checks and drafts drawn 

*Foi' otber cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 3 
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by the respective companies when there were no funds to meet theni. 
Indeed, the readiness of Littich, the cashier, to pay out of the bank's 
fundis the drafts and checks drawn respectively by thèse companies 
vvas hardly less than that of the companies to draw upon those funds. 
The hberahty of the cashier in the use of the funds intrusted to his 
care was doubtless an encouragement to the two companies to draw ad 
libitum, and they seem not to bave been at ail backward about doing 
so. The conduct of Littich, the cashier, in recklessly paying over- 
drafts, and that of Prettyman, the vice président, in insisting upon and 
accepting excessive accommodations for the woolen company, of 
which he was then die chief executive officer, were most reprehensible 
and altogether lacking in faithfulness to the trust reposed in them by 
the stockholders of the bank and merits the severest condemnation. And 
this is so whether or not ail of that conduct shall turn out to include 
ail of the éléments of criminality prescribed by the statute under which 
they were indictcdL But gross maladministration and inexcusable 
breach of duty on the part of its officers in the management of a na- 
tional bank, however disastrous such conduct may be to its stockhold- 
ers, are not punishable unless the}^ corne within the provisions of sec- 
tion 5209 of the Revised Statutes (U. S. Comp. St. 1901, p. 3497). 
The Suprême Court, in United States v. Brewer, 139 U. S., at page 
288, 11 Sup. Ct. 541 (35 L. Ed. 190), though alluding to another enact- 
ment, announced the applicable principle when it said that : 

"Before a man can be punished liis case must be plainly and unmistakably 
witbm the statute." 

The resuit of the transactions which hâve been outlined was the in- 
dictment, in 1908, of Prettyman, the vice président, Littich, the cash- 
ier, Jacob Kapner, and Abe Kapner. The indictment contains 14 
counts. The first charges Cephas S. Littich, the cashier, and James 
S. Prettyman, the vice président and a director of the bank, with 
having willfully misapplied $2,137.85 of the funds of the bank for 
the benefit of a corporation known as the Kapner Bros. & Duga 
Hosiery Company with intent to injure and defraud the bank by pay- 
ing certain checks drawn by the hosiery company, to wit, one of $2,- 
000, payable to the drawer, and one for -$127.85, payable to the Dres- 
den Machinery Company, and which checks were drawn when the 
hosiery company was insolvent, when it had overdrawn its account 
with the bank, and when it had not sufficient money to its crédit to 
meet the drafts, but which drafts the cashier nevertheless paid. In 
the same count the two Kapners are charged with having, with intent 
to injure and defraud the bank, aided and abetted Littich and Pretty- 
man in the alleged willful.misapplication of the money of the bank. 

Each count in the indictment, from the second to the eleventh, in- 
clusive, also charges the same things with respect to other described 
checks and drafts, each of which was drawn by the hosiery company 
on the bank for various sums and in favor of various persons. 

Thèse 11 counts will be referred to as the "willful misapplication 
counts." 

The twelfth count is not now in question, as it was withdrawn from 
the considération of the jury. 
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The thirteenth count, in effect, charges that Littich and Pretty- 
man, with intent to injure and defraud the bank, willfully misapplied 
certain funds and crédits of the bank for the benefit of the hosiery 
Company by taking up and surrendering varions checks, drafts, and 
notes due from the latter, upon some of which others vvere bound as 
sureties, and in heu thereof taking the notes of the hosiery company 
alone for the amount due, and, in connection with other creditors of 
the hosiery company, taking a mortgage upon the entire property of 
that concern, which property was wholly insufhcient to pay the mort- 
gage debts. The count further charges the Kapners with aiding and 
abetting Littich and Prettyman in tliis alleged misapphcation of the 
bank's funds and crédits. This count will be referred to as the mort- 
gage count. 

The fourteenth count will be fully explained further along. For the 
présent we need only remark that it charges that the défendants en- 
tered into a conspiracy to violate section 5209 of the Ivevised Statutes 
of the United States by willfully misapplying the money, funds, and 
crédits of the First National Bank of Dresden with intent to injure 
and defraud the same. This count will be referred to as the con- 
spiracy count. 

The government chose to make a witness of Littich, and he was not 
tried. Prettyman, Jacob Kapner, and Abe Kapner having made vari- 
ous motions, which were overruied, entered pleas of not guilty, but 
were convicted and sentenced to terms in the penitentiary. They hâve 
brought the case hère, and hâve assigned error upon many rulings of 
the court below, only some of which need be noticed. 

1. The défendants demurred to the will fui misapphcation counts and 
to the mortgage count, and also moved the court to quash them upon 
the ground that there were joined in each of those counts charges of 
the commission of two separate and distinct offenses ; that is to say, 
that one offense is charged to bave been committed by Littich and 
Prettyman alone, namely, that of willfully misapplying the bank's 
funds with intent to injure and defraud it, and that another offense is 
also therein charged to hâve been committed by Jacob Kapner and Abe 
Kapner alone, namely, that of aiding and abetting Littich and Pretty- 
man in their commission of the offense charged against them. The 
court overruied both the demurrer and the motion to quash, and it 
is claimed that thèse rulings were erroneous. 

Section 5209 of the Revised Statutes, so far as applicable to this 
case, is as f oUows : 

"Every président, dlrector, capliier, teller, derk or agent of any (nation.al 
banking) association wtio willfully misapplies any of tlie moneys, funds or 
crédits of tlie association » * * with intent * * * to injure or de- 
fraud the association, * • * and every person who -n-itli like intent aids 
or abets any offlcer, clerk or agent in any violation of tbis section sball be 
deemed guilty of a niisdemeanor and sball be iniprisoned not 'less thau flve 
years nor more than teu." 

Under thèse provisions, in the opinion of a majority of the court, 
it was admissible and proper to join in a single count of the indict- 
ment a charge of willful misapphcation of the bank's money or funds 
by its officers and a charge that the other défendants aided and abet- 
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ted them therein, and therefore that it was not erroneous to overriile 
eîther the motion to quash or the demnrrer. The writer takes the 
opposite view and thinks that the section quoted created among others 
those two separate and distinct offenses, the first having relation alone 
to officers or agents of the bank and the other to persons not such 
officers or agents, that each separate offense should be charged in a 
separate count, and that each of the counts referred to was open to 
the objection of duplicity. Consequently he is of opinion that it was 
ahke error to overrule the motion to quash and the demurrer. 

2. The court below, over the objections of the défendants, permit- 
ted the introduction of testimony as to many acts other than those al- 
leged in the indictment in order to prove the intent of the accused in 
doing the things which are charged to be criminal. The thoroughly 
estabhshed gênerai rule is that acts not charged in an indictment can- 
not be proved, among other reasons, because no testimony is pertinent 
unless it relate to the matters charged in the indictment and as to 
which an issue is formed by the plea of not guilty, and because the ac- 
cused, having no notice that testimony as to any other act would be 
ofïered, could not be prepared to meet it. But to this gênerai rule 
there is at least one important exception, and where the intent with 
which an act charged to be criminal has been done becomes important, 
as it necessarily is in this case, then, within certain limits, proof of 
similar acts of the accused is admissible in order to show the intent 
with which the act charged in the indictment was done. We think, 
however, that such similar acts can be proved only when they were 
done sufficiently near, in point of time, to the act charged as fairly 
to throw some light upon the question of intent; when the similar 
act is so related in kind tO' the one charged as to illustrate the question 
of intent ; when the similar acts are in fact acts of the same gênerai 
nature or closely related to the transactions out of which the alleged 
criminal acts arose; and when, in fact, the similar acts are acts of the 
person accused against whom that particular proof is directed. People 
V. Molineux, 168 N. Y. 204, 61 N. E. 286, 62 L. R. A. 193; Penn. 
Mut. Life Ins. Co. v. Mechanics', etc., Bank, 72 Fed. 422, 19 C. G. A. 
286, 38 h. R. A. 33, 70; 3 Greenleaf on Evidence, §§ 15, 16; 1 Jones 
on Evidence, § 142 ; 1 Wigmore on Evidence, § 302 ; Moore v. United 
States, 150 U. S. 57, 14 Sup. Ct. 26, 37 L. Ed. 996 ; Woocl v. United 
States, 16 Pet. 360, 10 L. Ed. 987. 

We shall not undertake to décide, especially as such questions are 
somewhat within the discrétion of the trial court, which of the many 
supposed similar acts proved at the trial come within the gênerai prop- 
ositions just stated, but shall confine what we shall say in this connec- 
tion to those parts of the testimony which relate to what was done 
by the woolen company, such as the making by it of certain notes 
of its own and a mortgage to the bank and to the drawing by it of cer- 
tain drafts upon the bank in favor of the hosiery company or other 
persons. Nothing is charged in the willful misapplication counts nor 
in the mortgage count as to any of those matters ; but testimony in 
respect to them was admitted upon each of those counts, though vague- 
ly objected to by one of the défendants. In view of future action in 
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the case it will not be improper to say that it appears to us that no one 
of those acts of the woolen company was, in any proper sensé, an act 
of either of the défendants, nor such as were similar to those acts of 
the défendants alleged in the counts just mentioned, nor was the mort- 
gage or the notes or drafts by the woolen company in any sensé the 
act either of Jacob Kapner or Abe Kapner. 

The conspiracy count charges that it was intended by the défendants 
to wiUfully misapply the moneys, funds, and crédits of the bank in 
several ways, and among them by procuring and causing the bank to 
make large loans to the hosiery company upon paper indorsed by the 
woolen company which, it is alleged, was then otherwise largely in- 
debted to the bank. We think the paper of the hosiery company, if 
any, which was indorsed by the woolen company, might properly be 
admissible as évidence in support of the conspiracy count, but that it 
was not proper under this count to admit as testimony the mortgage 
which the woolen company made to the bank nor the notes which that 
company made to the bank for its own individual obligations and not 
as indoTser for the hosiery company. 

Except to the extent indicated this testimony was not compétent up- 
on any of the counts. But it does not follow from this that we should 
reverse the judgment for this error. In Noonan v. Caledonia Mining 
Co., 121 U. S. 400, 7 Sup. Ct. 915 (30 L. Ed. 1061), it was said : 

"The rule is nniversal tliat, where'an objection is so gênerai as not to in- 
clieate the spécifie srounds upon which It is luacie, it is unavailing on appeal, 
iniless it be of sucli a eharacter that'it could not hâve been obviated at the 
trial. The anthorlties ou this point are ail one way. Objections to the ad- 
mission of évidence unist lie of such a specKic character as to ludicate distinct- 
ly the grouiids upon whicli the party relies, so as to give the other side full 
opportunity to obviate them at thetime, if under auy clrcumstaucea that can 
be done. United States v. McMnsters, 4 Wall. («0 [18 L. Ed. aill ; Burton v. 
Driggs, 20 Wall. 125 [22 L. Ed. 299] ; Wood v. Wehuar, 104 U. S. 78G, 795 [26 
L. Ed. 779]." 

In District of Columbia v. Woodbtiry, 136 U. S. 462, 10 Sup. Ct. 
994 (34 L. Ed. 472), the court expressed itself as follows: 

"We will add that the objections made by the district to the évidence in re- 
lation to the plaintiff's contributions to médical journals, as well as to the 
entry upon tlie books of the express company, lose much of their force l;e- 
cause they did not indicate with distinctness the précise grounds upon which 
they were intended to rest. Sach gênerai objections were well calculated to 
embarrass the court, and put it at disadvantage in its conduct of the trial. 
It was entitled to know the grounds of the objection, so that the jury could 
be put in possession of the real case to be tried. In Camden v. Doremus, 3 
How. 515, 5.30 [11 L. Kd. 705], this court declined to consider objections made 
to the admission of evideuoe which did not state the grounds upon which they 
were made, and did not obviously cover tlie competency of such évidence nor 
point to some delinite and spécifie defect in its character. 'We must,' the court 
said, 'consider objections of this character as vague and nugatory, and, if 
entitled to weight anywhere, certainly as without weight before an appeUate 
court' To the same effect are Burton v. Driggs, 20 Wall. 125, l.'iS [22 L. Ed. 
299] ; Patrick v. Graham, 132 U. S. G27, 629 [10 Sup. Ct. 191, 33 L. Ed. 4(j0]." 

The rule thus stated has been enforced in many other cases by the 
Suprême Court and by the varions Circuit Courts of Appeal. It was 
enforced by this court in Merchants' Ins. Co. v. Buckner, 110 Fed. 
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346, 49 C. C. A. 80, and in other cases. And so it was by the Circuit 
Court of Appeals of the Seventh Circuit in Shandrew v. Chicago, etc., 
Ry. Co., 142 Fed. 333, 73 C. C. A. 430, and in American Car Co. v. 
Brinkman, 146 Fed. 713, 77 C. C. A. 138. 

Tested by thèse rules, the objections to the testimony to which we 
hâve alluded were too vague to enable us to act upon them. 

3. In the course of the cross-examination of Littich, the counsel of 
Prettyman asked him if he claimed that he had any arrangement with 
Prettyman or any agreement with him by which the bank was to be 
/d'efrauded by willfully abstracting its funds and diverting them to 
illegitimate purposes. The court sustained an objection to the ques- 
tion, and Prettyman excepted. The word "abstracting," though not 
representing any charge actually made in the indictment, is so used in 
connection with other language in the question as to make very im- 
portant the proposition whether any agreement existed for diverting 
the funds of the bank to iUegitimate purposes, and this is especially 
so in view of the prominence of Littich in ail the transactions and of 
the fact that there could be no conviction without showing that he was 
a guilty participant therein. If the word "misapplying" had been 
used, it would, of course, hâve been more accurate. Nevertheless, we 
think the question was a proper one. It clearly admits of an answer 
relevant to the issues raised by the plea of not guilty and favorable to 
the party asking it, and we think it was errer to exclude it. Buckstafif 
V. Russell, 151 U. S. 637, 14 Sup. Ct. 448, 38 L. Ed. 292. 

4. The défendants Jacob and Abe Kapner offered to prove that 
many other customers of the bank had made overdrafts upon it, the 
détails of which were exhibited on certain pages of the individual 
ledger of the bank which were offered in évidence. The court sus- 
tained the objections of the government to the introduction of this tes- 
timony, and the two défendants excepted to the ruling. We think it 
was error to exclude this testimony, as it had a manifest tendency to 
show the custom of the bank at the time the hosiery company was 
making overdrafts upon it. The testimony would throw some light 
upon the motive of the Kapners, and was for that reason compétent 
not only upon the willful misapplication counts, but also upon the 
conspiracy count. If it were the habit of the bank to permit over- 
drafts by its customers, it may be less probable that the overdrafts of 
the hosiery company were made with criminal intent. 

5. At the close of the testimony the défendant Prettyman moved the 
court to direct the jury to return a verdict that he was not guilty as 
charged in either count of the indictment. The motion was overruled. 
We shall first deal with the motion as it respects the charges made 
in the willful misapplication counts. In each of those counts, as we 
hâve seen, it is charged that the alleged willful misapplication of the 
money of the bank was made by Littich and Prettyman by the pay- 
ment out of the funds of the bank of certain checks drawn upon it by 
the hosiery company when the latter had no money in the bank to 
its crédit and when its account had already been overdrawn. The 
testimony clearly showed that Littich paid out the money but failed 
to show that Prettyman was in any wise connected with either of the 
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checks so paid, or that he paid or directed the payment of either of 
them, or that he participated in either of the transactions. It equally 
fails to show that the application of any part of the money paid upon 
the checks was made by Prettyman himself or by his consent, direc- 
tion, or knowledge. Having regard to the essential éléments of the 
offense charged against Prettyman, it is entirely clear that, if there 
were any willful misapplication of any part of the money which went 
to the payment of any of the checks, it was not the act of Prettyman. 
To constitute the offense of willful misapplication of the funds of a 
national bank, there must in fact be an application of those funds by 
the person charged, the application must be an unlawful onc and must 
hâve been made by the accuscd with the intent to injure and defrâud 
the bank. The testimony being such as we hâve indicated, a verdict 
in Prettyman's favor should hâve been directed by the court upon the 
frrst 11 counts. 

6. The défendants Jacob and Abe Kapner also moved the court to 
direct their acquittai on the willful misapplication counts; but the 
court overruled the motion. The testimony showed that ail the checks 
described in those counts were drawn by the hosiery company acting 
through one or the other of the Kapners who were its ofificers, and 
that some if not ail of the checks were drawn when the account of the 
company had been overdrawn and when the company was in fact un- 
able, though y et a going concern, to pay its debts. The checks were 
nevertheless paid by Littich, the cashier, out of the bank's funds. 
There was testimony tending to show that some, at least, of the checks 
were paid in the hope of keeping the hosiery company on its feet so 
that it might ultimately be able to pay its indebtedness to the bank. 
We hâve held that the testimony did not warrant the conviction of 
Prettyman ; but it does not f ollow that it was error to overrule the mo- 
tion of the Kapners. If we eliminate Prettyman and consider thèse 
counts as though only Littich and the Kapners were concerned, we 
find under the authorities that the essential éléments of the charges 
made in them are: (1) That there were willful misapplications in 
favor of the hosiery company of the funds of the bank by Littich, its 
cashier ; (2) that such misapplications by him of the bank's funds were 
for purposes that were unlawful; (3) that the respective misapplica- 
tions were made by Littich with the intent on his part to injure and de- 
frâud the bank; and (4) that the Kapners with intent to injure and 
defraud the bank aided and abetted Littich in ail the alleged willful 
misapplications. United States v. Britton, 107 U. S. 669, 3 Sup. Ct. 
512, 27 L. Ed. 520; United States v. Northway, 120 U. S. 332, 7 Sup. 
Ct. 580, 30 L. Ed. 664 ; Batchelor v. United States, 156 U. S. 429, 15 
Sup. Ct. 446, 39 L. Ed. 478; Rieger v. United States, 107 Fed. 926, 
47 C. C. A. 61. 

While, as was held by this court in Flickinger v. United States, 150 
Fed. 1, 79 C. C. A. 515, the payment of overdrafts by an ofhcer of a 
national bank, under circumstances such as appeared there, is an of- 
fense under section 5209, a différent resuit must follow, if, when the 
overdrafts are paid, there was lacking the élément of willful misap- 
plication to an unlawful purpose of the money of the bank or the in- 
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tent iipon the part of the bank's officer to injure and defraud it by 
such paymeats. 

If we assume, as we think we must, withont othervvise expressing an 
opinion upon it, that the testimony in some degree tended on one hand 
to prove the existence of each of the éléments of the offenses charged, 
and on the other that it tended to show that payment of the checks 
was induced by other motives than to injure and defraud the bank, then, 
although the burden rested on the government to prove beyond a rea- 
sonable doubt the intent to injure and defraud the bank, there was a 
question for the jury to détermine, and it was not error to overrule 
the motion of the Kapners. 

7. Eacli of the défendants moved the court to direct a verdict of 
not guilty as charged in the thirteenth or mortgage count. The tes- 
timony plainly showed that by July, 1907, the hosiery company owed 
the bank over $77,500 ; that after many consultations between it and 
the bank, and after efforts to raise the money to pay or to reduce the 
indebtedness had failed, a mortgage upon ail its property was given 
by the hosiery company to E. P. O'Neal, as trustée, to secure that and 
certain other indebtedness for which new notes were given; that the 
bank agreed to the making of the mortgage; that it accepted it after 
it was made ; that it was executed by the liosiery company upon the 
advice of O'Neal, who was the bank's attorney, to whom as trustée 
the mortgage was made ; and that the individual sureties or indorsers 
upon some of the old paper which was then surrendered by the bank 
were practically insolvent at the time. Briefly stated, the count char- 
ges the alleged willf ul misapplication as follows : (1) That on August 
21, 1907, while the hosiery company was indebted to the bank in the 
sum of $77,566.56 upon varions notes which are described it, with the 
assistance and influence of Littich and Prett\'man, procured an addi- 
tional loan of $5,500. (2) That on that day certain drafts of the 
hosiery company on Rieger, Kapner & x\ltmark, each of which had 
been credited by the bank to the hosiery company and payment of 
which had been refused by the drawees and had been protested and 
returned to the bank and were in its hands in the aggregate amount 
of $5,950, remained unpaid. (3) That on that date a certain check of 
the hosiery company on the Old Citizens' National Bank of Zanesville, 
Ohio, for $3,000, and for which the First National of Dresden had on 
August 16th given crédit to the hosiery company, was unpaid and pro- 
tested and had been returned to the latter bank, and that another check 
of the hosiery company upon the bank for $2,600 had been presented 
by the hosiery company and had on August Slst been paid by the bank 
through the influence of Littich and Prettyman. It is alleged that on 
the date of thèse transactions the mortgage was executed and de- 
livered, and that ail of the notes of the hosiery company were sur- 
rendered without considération, and that the drafts and checks were 
paid when the hosiery company had nothing to its crédit and vi'as in- 
solvent. Upon thèse matters we think it will suffice to say that the 
indebtedness of the hosiery company to the bank covered by the mort- 
gage was better secured by it than it had been before, that the prior 
overdrafts were covered by the mortgage, and that the new overdrafts 
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were less than those previously existing. (4) That the additional loan 
was secured by a deposit of other collatéral. We think the allégations 
of this count were not sustained by substantial testimony, and that it 
was error to overrule the several motions of the défendants to direct 
a verdict of not guilty upon the thirteenth count. 

8. We corne now to questions somewhat more difficult which arise 
upon the fourteenth or conspiracy count. Section 5440 of the Rcvised 
Statutes (U. S. Comp. St. 1901, p. 3676), upon which it is based, reads 
thus : 

"If two or more persons conspire either to commit any offense asainst the 
United States or to defrand the United States in any manner or l'or any pnr- 
])ose, and one or more of sucli parties do any act to effect tlio olijoct of tiie 
eonppiracy ail lire parties to such conspiracy sliall be liable to a penalty of not 
more tlian ten tliousand dollars, or to impi'isonnient for not more tlian two 
years or to botli fine and Imprisonment In the discrétion of tlie court." 

The count charges that the défendants conspired to violate section 
5209 of the Rcvised Statutes of the United States by willfully mis- 
applying the money, funds, and crédits of the First National Bank of 
Dresden, Ohio, witli intent to injure and defraud it by converting the 
said money, funds, and crédits to the use of the Kapner Bros. & Duga 
Hosiery Company and other persons unknown. 

The count also allèges in détail the means by which the défendants 
were to carry into effect their alleged conspiracy. It is charged that 
Prettyman was vice président of the bank and président of the woolen 
Company; that Jacob Kapner was président of the hosiery company, 
and a large holder of the stock in the woolen company ; that he was 
principal owner in the partnership of Rieger, Kapner & Altmark, of 
New York, which was the selling agent of the hosiery company; and 
that Abe Kapner was the secretary and active manager of the hosiery 
company and was also connected iir some unknown way.with the part- 
nership of Rieger, Kapner & Altmark. It is alleged that the défend- 
ants intended to willfully misapply the moneys, funds, and crédits of 
the bank to the use of the hosiery company w:th intent to injure and 
defraud it: (a) By procuring and causing large overdrafts upon the 
hosiery company's account, when it had no funds to its crédit, and was 
not entitled to draw upon the bank to which it was then indebted in 
the sum of $108,000 or more, and was unable to pay its debts; (b) by 
procuring and causing the bank to make large loans to the hosiery com- 
pany either upon its own paper or upon paper indorsed by other per- 
sons, viz., the woolen company, which last company was then indebted 
to the bank in a sum exceeding its total assets, and also upon the 
paper of Kapner Bros. & Rieger, Kapner & Altmark, and afterwards 
to release said makers and indorsers without considération; and (c) by 
causing and permitting the hosiery company to deposit with the bank 
and to receive crédit on its books for the sum of certain drafts upon 
Rieger, Kapner & Altmark under the pretense that said drafts were 
drawn upon actual value secured thereby and were in fact commercial 
paper, whereas in truth and in fact said drafts were not drawn against 
values of any kind, but were purely fictitions and were drawn for the 
purpose of getting crédit with the bank to which the hosiery company 



42 180 FEDERAL REPORTEB. 

was not entitled and thereby to injure the association. It is averred 
that by thèse means and devices the défendants intended to cause a 
great loss in money and securities to the bank, and to withdraw from 
it ail the funds and moneys that could by those means be obtained 
and to appropriate the same to the use of the hosiery company which 
was then insolvent and indebted to the bank in said sum of $108,000, 
but that its total assets were of the value of less than $50,000. 

After stating the gênerai charge and spécifications as we hâve given 
them, it is averred : 

"That in order to exécute, carry ont and effect tlie ob.iect of said eoiispiracy, 
said Abe Kapner, on, to wlt. the eleveuth day of May, in tl)e yeai- of onr 
Lord oue thousand nine hnndred'and seven, at the eourity of Miiskingum, m 
the State of Ohio, in the Circuit and Eastern Division of the district afore- 
Raid, and within the jurisdiction of this court, did draw a certain draft upon 
lliej^er, Kapner & Altmark, In the words and figures following, to wit: 
'"Dresden, O-, May 11, 1907. ?r,.000.OO 

"'At sixty days si^lit, pay to the order of ourselves, flve tliousand dollars. 
" 'Xhe Kapner Bros. & Duga Ilosiery Company, 

" 'Abe Kapner. 
" 'To Bieger, Kapner & Altmark, 43 Léonard Street, New York.' 
"And did présent said draft to the said Banking Association and ohtain 
crédit for the same ou the said llth day of Jlay, 1907; and the .said Abe 
Kapner, on the said lltli day of May, 1907, did 'write upon the face of said 
draft the following acceptanee, to wit: 'Accepted, lîieger, Kaimer & Altmark, 
Abe Kapner, payal>le, First National Bank, Presden, Ohio.' And ou the same 
day and at the same tlme did indorse said draft: 'The Kapner Bros. & Duga 
Ilosiery company, Abe Kapner.' " 

9. The défendants demurred to this count upon the ground that it 
is not averred therein that there was any infirmity connected with the 
draft, nor that the crédit obtained thereon was used, nor that the draft 
was not paid when it matured, nor that the bank lost anything by rea- 
son of giving crédit thereon. The allégations in respect to this phase 
of the offense -charged possibly are meager, and we are not unmindful 
in this connection of the gênerai rule of criminal pleading which re- 
quires that ail the essential éléments of an offense shall be explicitly 
set forth so that the accused may be informed of what is to be proved 
against him, and thus be given an opportunity to meet it; but the 
count does in substance allège that in order to effect the object of the 
conspiracy Abe Kapner, one of the parties to it, drew and accepted the 
draft, presented it to the bank, and obtained crédit for the amount for 
the hosiery company. We think this sufficiently charges that an act 
was done by one of the parties to the alleged conspiracy to effect the 
object thereof and sufficiently identifies and spécifies what that act was. 
Greater particularity in this respect does not seem to be necessary un- 
der section 5440. There was no error in overruling the demurrer. 

10. The défendants moved the court to direct their acquittai on this 
count, the motion was overruled, and error is assigned upon this ruling. 

The pleas of not guilty put in issue every allégation in the count, 
and put upon the government in the amplest way the burden of proving 
every essential élément of the offense chargea. Speaking generally, 
those éléments were: (1) Whether there was a conspiracy betvveen 
the défendants, Littich, Prettyman, Jacob Kapner, and Abe Kapner, 
to willfully misapply the moneys, funds, and crédits of the bank to the 
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use of tîie hosiery company with ïntent to injure and defraud the bank 
in tlie ways and by tlie means set fortli in the count; and (2) whether, 
the acts of Abe Kapner in drawinf; and accepting, in behalf of the 
hosiery company, the draft dated May 11, 1907, and in depositing it 
in the bank and obtaining- crédit therefor in the company's account 
were acts donc by him to efïect tlie objects of the conspiracy. The is- 
sues formed by the plea of not guilty made it indispensable for the gov- 
ernment to establish beyond a reasonable doubt three propositions, 
viz. : (1) That the conspiracy as alleged was entered into ; (S) that Abe 
Kapner was a party to it ; and (3) that the acts referred to were done 
by him to eiïect the objects of the conspiracy. A failure of proof in' 
respect to either of thèse propositions would necessarily be fatal to the 
prosecution. 

In Pettibone v, United States, 148 U. S. 197, 13 Sup. Ct. 512, 37 L,. 
Ed. 419, a conspiracy was defined to be a combination between two or 
more persons by concerted action to accompHsh a criminal or unlaw- 
ful purpose, and in United States v. Hirsch, 100 U. S. 33, 25 L. Ed. 
539, it was held that the gravamen of an offense under section 5440 of 
the Revised Statutes was the conspiracy which was described as being 
"the combination of minds in an unlavvful purpose." Of course the 
combination to accompHsh a criminal design by concerted action need 
not be agreed upon in express language. A tacit understanding be- 
tween parties may be quite sufficient and may be shown by proof of 
circumstances which fairly tend to indicate its existence; but in this 
case, as in ail others where a conspiracy is charged, it is indispensable 
that in some way the existence of the alleged combination or agree- 
ment should be established by the testimony beyond a reasonable doubt. 
In Union Pacific Coal Co. v. United States, 173 Fed., at page 740, 97 
C. C. A., at page 581, the Circuit Court of Appeals of the Eighth Cir- 
cuit, speaking through Judge Sanborn, said : 

"Tliere was a légal presuinption tliat each of the défendants was innocent 
uutil lie was proved to be guilty l.'oyond a reasonalle doubt. The bm-den was 
upon tbe government to make tbis proof, and évidence of facts \ht\t are as 
consistent with innocence as Vvith .cruilt is not sufficient to snstain a convic- 
tion. Unless tbere is substantinl évidence of facts whicli exclude every otber 
bypotbesis but tbat of guilt, it is the duty of the trial court to instruct the 
jury to return a verdict for tlie accused." 

Under section 5209 of the Revised Statutes the offense of willfully 
misapplying the money or funds of a national bank with intent to in- 
jure and defraud it can only be committed by an officer or agent of tlie 
bank, and we think, under the count now being considered, that it 
would bave been sufficient to show an agreement to commit that of- 
fense made either between Eittich, the cashier, and the Kapners, or 
either of them, or one made between the latter and Prettyman, the vice 
président of the bank, or one made between ail of the défendants. The 
record before us is very voluminous, but has been repeatedly examined 
v/ith great care. It would extend this opinion beyond reasonable lim- 
its to go into its détails or to discuss minutely its separate features. 
Under thèse circumstances, we are content to say that a majority of the 
court are not prepared to hold as matter of law that there was no sub- 
stantial testimony tending to support the charge of conspiracy, nor, as 
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matter of law, that there was no substantial testimony tending to show 
that the making of the $5,000 draft in question was an overt act in 
furtherance of tlie alleged conspiracy. The writer, however, has 
reached the concktsion : (1) That there is no substantial testimony to 
sustain the allégations of the count as to the conspiracy; and (2) that 
there is no substantial testimony to show that the alleged overt act was 
done to effect the object of any conspiracy. The averment is that the 
$5,000 draft was drawn to effect the objects of the conspiracy, but he 
thinks the uncontradicted testimony shows that the purpose of making 
that draft was to pay or renew a pre-existing indebtedness of long 
standing. He thinks there was no substantial testimony to show the 
contrary, and that this purpose being positively proved by the oaths of 
Littich and Abe Kapner, the two active participants in the transaction, 
excludes any other hypothesis in the absence of a showing by adéquate 
testimony, positive or circumstantial, that the purpose of the act was 
otherwise. He thinks that the alleged intent should be proved by évi- 
dence of f acts which are more consistent witli guilt than with innocence 
before there could be a conviction. 

The opinion of the majority of the court on the motion being as 
stated, it appears that it was not erroneous to overrule the motions to 
direct an acquittai on the fourteenth count. 

We bave not deemed it necessary to notice the other numerous errors 
assigned. 

For the reasons indicated, the judgments will be reversed, with 
directions to award a new trial and for further proceedings according 
to law. 



WESTERN UNION TELEGRAPII CO. v. HOWE et al. 

(Circuit Court of Appeals, Eighth Circuit. April 2Î, lUlO.) 

No. 8,109. 

1. Taxation (§ 498*)— Assessment— Review bt Cotjkts— Time of Takino 

Proceedings. 

Under Kan. Act March 6, 1907 (Laws 1007, c. 408), ereatlng a state tax 
commission and requlrlng it to lîeep full minutes of its proceedings and 
Laws Kan. 1908, e. 81, which provides that tlie commission shall meet on 
the second Monday in April of each year for the purpose of assessing 
the property of telegraph eompanies and shall sit as a board of equaliza- 
tlon on the second Wednesday in July of each year at whioh sitting it 
has power to correct any assessment made in such manner as will in its 
judgment make the valuation just, a c-ourt of equity is without pov^fer to 
entertain a suit to enjoin the commission from «ertifying an assessment 
of the property of a telegraph company, niade in April. prior to its meet- 
ing as a board of equalization in July, at which meeting the telegraph 
Company has the right to invoke Its further action to correct the assess- 
ment if deemed excessive, the record of the commission being suflicieut 
notice of its action. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 498.*] 

2. Taxation (§ 309*) — "Assessment." 

The word "assessment" as used in the Kansas Constitution menns val- 
uation of property by the proper oflieers for the purposes of taxation ; lu 



♦For other cases see same topio & § nu.\ieer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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other words, It is the oflicial listing of property for tlie purpose of con- 
stitutiiig a basis upon wliich taxes are to i>e levied. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. §§ 509, 510 ; Bec. 
Dig. § 309.* 

For other définitions, see Words and Phrases, vol, 1, pp. 549-555 ; vol. 
8, pp. 7583, 7584.] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Suit in equity by the Western Union Telegraph Company against 
Samuel T. Howe, S. C. Crummer, and W. S. Glass as members of 
the State Tax Commission, and J. M. Nation, auditor of the state of 
Kansas. Decree for défendants, and complainant appeals. Affirmed. 

The following is the opinion of Pollock, District Judge, in the Cir- 
cuit Court: 

Complainant, the Western Union Telegraph Company, brought thls suit 
originally against Samuel T. Howe, S. C. Crummer, and W. S. Glass, mem- 
bers of the State Tax Commission of this state, Clarenee Smith, secretary of 
said commission, and J. M. Nation, Auditor of the state, to enjoin what is 
averred to be an illégal tax and assessment on its property for the year 1908. 

The suit was originally instituted July 3, 1908. A restraining order was 
issued at the date of the commencement of the suit. By what is styled an 
amended and supplemental bill filed herein December 31, 1908, complainant 
brlngs in the county treasurers of the several countles of the state and makes 
them parties to the bill. The tax comrnissioners were appointed, qualifled, and 
assumed to act in the matter eomplalned of in the bill in pursuance of chap- 
ter 408, Laws 1907, of the state, as amended by the législative assembly in the 
year 1908. The siiecific wrongs complained of by complainant in its bill are 
thèse: That the Tax Commission of the state caused complainant to return 
on blanks fumished for that purpose by it a statement and valuation of ail its 
taxable property in the state for the year 1008 under the oath of its approprl- 
ate oflicer. In this statement the valuation flxed by the complainant on its 
property was the sum of §838,100.30. Thereafter, and on the 20th day of 
May, 1908, the State Tax Commission, as shown by the records of said com- 
mission, required by law to be kept, made an order assessing the property of 
complainant in the state at the snm of -$3,159,322, and apportioned the same 
among the several taxing districts of the state as shown by said order, which 
reads as follows: "Now, on this 20th day of May, the Tax Commission being 
In session as a board of appraisers. |)ursuant to chapter 81, Laws of 1008, 
does hereby assess the property of the Western Union Telegraph Company, in 
the state of Kansas, in the sum of .$3.150,322.00. For the purpose of distrib- 
uting said amount among the taxing districts of the state through which the 
lines of said company run, there is assigned a value of $226.26 to each mile of 
pôle Une, includiug cross arms and one wire ; and further the sum of $27.71 
for each mile of additional wire on any mile o£ pôle line, and the secretary 
of the commission is hereby instructed to prépare certificates to be signed by 
the State Auditor certifying to the county clerks of the several countles the 
value so assigned in order that the same may be placed upon the tax rolls of 
the respective countles." 

It is the contention of the complainant, as averred in its bill, that the 
amount returned by it was the trne and just market value of ail its taxalle 
property wlthin the state subject to taxation for the year 1908: that the Tax 
Commission without instituting any inquiry into the actual value of comi)lain- 
ant's property to détermine the correctness or falsity of the return made by 
It, or the true and actual ca.sh market value of its property, but, on the con- 
trary, arbitrarily, and wlth a set puniose and without inquiry, therefore 
fraudulently, increased said assessment to the amount stated, as appears in 
the record of the commission. It is further contended by complainant as sec- 
tion 16, c. 408, Laws 1907, makes provision for the return of ail persons, com- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & RepVlndexea 
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panles, and corporations under oath of tlie property of such persons, company, 
or corporation, for ttie purjjose of taxation, and as certain interrogatories may 
tlierein be submitted to be answered under oath, as was doue in this case, and 
as said section fiirther provides the malcing of auy liuown false answer to 
any such interrogatories submitted sliall be deemed perjury, and as the sec- 
tion further provides any person, company, or corporation whieh refuses to 
answer any such interrogatories submitted sliall be guilty of misdemeanor 
and punished, that the Tax Commission could not arbltrarily disregard any 
such return of property so made for the purpose of taxation. Wherefore an 
injonction is prayed against tlie assessment made by the commission as void. 

At the time of filing and presenting the original Mil, although complainant 
thereby confessed its liability to taxation on property owned by it in the state 
of the value of $838,100.30, it neither tendered nor offered to pay its just pro- 
portion of taxes in the state based on such amount as a condition to the or- 
der prayed. By the aniended and supplemental bill iiled complainant tenders 
and pays into court the sum of $10,000, which it avers to be more than its 
just proportion of the taxes due the state on the aetual cash market value of 
its property, and asks tlie injunction prayed by it in its original bill. To this 
aniended bill, défendants, the Tax Commission, its secretary, and the Auditor 
of State, hâve demurred. This démurrer has been presented in oral argu- 
ment and on briefs of solieitors. While the question of the jurisdiction of 
this court is presented by complainant in support of its bill, the démurrer 
does not raise this question. I am satisiled, both under the statute law of the 
state and the gênerai jurisdiction and power of the court, this court has Ju- 
risdiction to inquire into the questions presented by the bill. The ground of 
the démurrer is want of equity. 

One of the objects and purposes of the Législature as expressed In section 
12, c. 408, Laws 1907, was that ail assessments of property, real, personal, and 
mixed, should be made relatively Just and unifonn and at its true and full 
cash market value. Theretofore the taxable property of this state had been 
assessed in most instances from one-sixth to one-third of its aetual market 
value. By the act in question the Tax Commission was created for the pur- 
IKise of making the aetual assessment of certain classes of property in this 
state and for the purpose of supervising the assessment of other classes of 
property made by local assessors. This commission is, also, by the ternis of 
the act, made a State Board of Equalization ; section 17 of the act providing 
as follows: "The Tax Commission as herebly created shall constitute a State 
Board of Equalization, and shall equallze the valuation and assessment of 
property throughout the state ; and shall hâve power to equalize the assess- 
ment of ail property in this state between persons, firms or corporations of 
the saine assessment district, between cities and townships of the sanie county 
and between the différent counties of the state and the property afsessed by 
the said Tax Commission in the flrst instance. And any person feeling ag- 
grieved by the action of the county board of equalization may, within thirty 
days after the décision of said board, appeal to tlie State Board of Equaliza- 
tion for a détermination of such grievances." 

By the ternis of section 1, c. 79, Laws 1908 of the state, which took effect 
January 29, 1908, the foregoing section was aniended as follows: "That sec- 
tion 17 of chapter 408 of the Session Laws of 1907 be and the same is hereby 
aniended to read as follows: Sec. 17. The Tax Commission as hereby ureated 
shall corstitute a State Board of Equalization, and shall equallze the valua- 
tion and assessment of propert,y throughout the state ; and shall hâve power 
to equalize the assessment of ail property in this state between persons, flrms 
or corporations of the same assessment district, between cities and townships 
of the same county, and between the différent counties of the state, and the 
property assessed by the said Tax Commission in the first Instance. And any 
person feeling aggrieved by the action of the county board of equalization 
may, within thirty days after the décision of said board, appeal to the State 
Board of Equalization for a termination of such grievance. It shall be the 
duty of the Tax Commission to meet in its office on the second Wediiesday in 
July in the year A. T). 1908, and of each year thereafter, to perforni the work 
of equalization as hereinbefore provided. Said Tax Commission shall appor- 
tion the amount of tax for state purposes as required by law to be raised in 
the state among the several counties therein, in proportion to the valuation 
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of the taxable property tlierein for the year as eqnalizecl by sait! Tax Conimis- 
siou. Whenever the valuation of auy taxiiiK district, wliether it be a eouiity, 
township, City, scbool district or otherwise, is cbaiiî,'ed by tlio State P>oard of 
Einalization, the oflicers ot siicli taxiug district who iiave aiitbority to levy 
taxes are required to use the valuation so fixed by the state board as a basis 
for malving their levies for ail purposes." 

As shown by the record of the proceediniçs of the Tax Commission above 
quoted in mabinf; the assessment comjjlaiiied of in this case, tlie eoiumissioii 
assumed to act under the provisions of cliapter 81, Laws ti)OS. which, in so 
far as material to tUis inqniry, concerns only section 2 of tbat act, which 
reads as follows: "That section 4 of chaptor .j02 of tbe Session I.aw.s of 1D05 
be and the sanie is hereby amoïKicd to read as follows: 7')',]?,. 'Mceilng. IM. 
Said Tax Commission sliall nieet at its office annually, on tbe second ilouday 
in April, for tbe jmrpose of assessing the property of telesraph, telejiUone and 
pipe-line conipanias in Kansas, except as bereinafter providcd. Tbe Tax Com- 
mission shall proeeed to ascertain and assess tlie value of the property of said 
telegraph, téléphone ami pipe-line companies in Kansas, anal in devermining 
the vaine of the property of said companies in this state. to be taxed within 
the state and assessed as herein provided, said board shall be gnided by tbe 
value of other Personal property within the state." 

However, it is contended by complainant, as cbapter 408, Lav.s of 1!;07. had 
repealed cbapter 502, Laws M¥X>. therefore, as section 2, c. ,S1, Ivaws 1908, 
above quoted, wds an attempt by tbe Legislatiire to amend section 4. e. 502, 
Laws IDOô, theretofore repealed, said section 2. c. 81, Laws 1008. is whoUy in- 
operative and void, and confers no povver npon tbe Tax Commission wbatever, 
but that the sole and only power possessed by the commission to assess the 
propert,y of complainant for tbe year 1!K)8 nuist be found in cbapter 408. Laws 
1907, and acts amendatory thereof. And it is fnrther contended that act does 
not authorize the board to disregard the return made by the complainant of 
its property and to increase the amount of taxable property as slu>wn in said 
return, as was done in this case, without notice to complainant; and, fnrther. 
If said act does attempt to so authorize tbe commission, it is unconstitutional 
and void. 

Paragraph 15, § 12, e. 408. Laws 1907, confers power on tbe Tax Connnis- 
sion, as follov.'s: "Fifteenth. To make appraisement and assessnnmt of ail 
railroads and the pro])erty of railroad coïi)orations. exceptimr sncb real estate 
as is not nsed in the daily opération of its railroad, of ail telegrai)b Unes and 
property, of ail téléphone Unes and property, tbe property of ail express com- 
panies, sleeping car conqianies, and private car Unes, doing business within 
the state of Kansas, of gas pipe Unes and property, of ail oil pi])0-Unes and 
property, of ail street railroads, olectric Unes and property, and ail express 
Company property, within and without c()ri)orate limits of cities, doing busi- 
ness in the state." It is eonteiided by solicitors for défendants this section 
confers ample power on the commission to levy the assessment against tbe 
property of complainant in tins case, and in making the assessment tbe com- 
mission niight. as it dld, without notice to complainant, départ from the value 
returned by complainant under the provisions of tbe act. Ami, as tbe act re- 
quires an officiai record of the acts of the connnission to be kept. complainant 
was required to take notice of the contents of such record, to know tbe assess- 
ment against it had beeu increased from the amount returned by it; and. in 
case it felt aggrieved by the assessment made by the eonnnissioner, it was its 
duty under the provisions of cbapter 79, Laws 1907. abo\-e (pn^led, to ai n il y 
to tlie State Board of Fxiualizatiou at its meeting flxed by tlie ternis of that 
act, the second Wednesday of ,Tnly, 1908. for relief; and as this suit was in- 
stituted by com)ilainant on tbe .'^d day of July. 1008, before tbe date fixed Vjy 
law for the convening of the State Hoard of Kqnalization. at vvhich it niiglit 
hâve presented its grievance, its évidence in support thereof, and received 
redress for wrongs suffered by it, if any, it had not exhansted its remedy at 
law wben this suit was instituted, and. having thns neslected its duty and 
failed to avail itself of its légal remedy, it caunot be afforded by this court 
the relief prayed. 

Again, it is contended by défendants the relief prayed by coni]i]ainant in 
this suit should not be granted it because it did not prier to or at tlie date of 
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the institution of this suit tender tlie amount necessary to pay the taxes ad- 
mitted to be légal aud valid. And, agaiu, It is eontended complaiiiant lias its 
reniedy at law to pay tlie tax assessed agalnst it by the commission under 
protest and recover tlie excess, If any, by action at law. 

There can be no substantial doubt, to my mind, but tbat cliapter 502, Laws 
1905, was repealed by the Législature in its enactment of chapter 408, Laws 

1907, as that act provides a gênerai, eoinprehensive, and complète sclieme of 
taxation for the state, which is in conflict with the provisions of the act of 
1905 and therefore supersedes that act. Therefore the amendatory act of 

1908, as found in section 2, c. 81, was probably ineffective to revive section 4, 
c. 502, Laws 1005. Hence that act, beiug the one recited in the record of the 
commission, was ineft'ective to conter the power attempted to be exereised by 
the commission. However, if the commission possessed full and ample power 
uuder the law to niake assessment of the property of complaiuant dorived 
from any source, it niight lawfully exercise such power, and the fact that it 
recited in its record a wrong source of power exereised would neither imi)air 
nor nullify its act in so doing. By paragraph 15, § 12, I^aws 1907, above 
quoted, the commission is given plenary power to assess the property of ail 
telegraph companies. Wliile, under the px'ovisions of that act, it may eall upon 
any or ail persons, companies, or corporations to make return of tlieir prop- 
erty, and to answer such interrogatories as may be proposed by the commis- 
sion, yet I am not of the opinion such return when made is in any just sensé 
conclusive on the commission, but, on the contrary, it is advisory only. The 
duty imposed on the commission by the terms of the act is "to malîe appraise- 
meiit and assessment of * * * ail telegraph Unes and jiroperty (section 
15) at its true and full cash mari^et value. (Section 12.)" As to the extent of 
any sucli property or as to its pliysical condition, its value, and ail other ques- 
tions relating thereto, it lias the power to apprise itself through interrogato- 
ries submitted to the Company or person whose property is assessed, or from 
any other source or sources it may elect, in such way and mauuer as it may 
see fit. As to the time at which the act of assessment will be made, it is re- 
quired to give no notice. As to the method employed by it in arriving at the 
value of the propertj' assessed, it is not compelled to state. It is required to 
malie a public record of the act of assessment and to iiieet on a day certain to 
equalize assessments made by it aud other assessors. 

As complainant did not pursue the remedy afCorded it by law to hâve cor- 
rection of errors coinmitted against it, if any, by the state board of equaliza- 
tion, at its meeting on the second Wednesday of July, 1008, aud as the com- 
mission seems to hâve acted in pursuance of lawful authorlty and in an ap- 
propriate manner, and as resort was had to this court before the expiration of 
the Unie at which complainant mlght liave applied to the state board of equal- 
ization for the correction of errors against it, and hâve been there heard, I 
am of tlie opinion the deniurrer interposed for want of equity niust be sus- 
taiued under authorlty of the adjudicated cases. 

In Stanley v. Supervlsors of Albany, 121 U. S. 535, 7 Sup. Ct. 12;?4, 30 L. 
Ed. 1000, which was an action to recover taxes paid, Mr. Justice Field, deliv- 
ering the opinion of the court, said: "In nearly ail the states, probably in ail 
of them, provision is made by law for the correction of errors and Irregulari- 
ties of assessors in the assessment of property for the purposes of taxation. 
This is generally through boards of revision or equalization, as they are often 
termed, with sometimes a right of appeal from their décision to the courts of 
law. They are established to carry into effect the gênerai rule of eqnality and 
uniformity of taxation required by constitutional or statutory provisions. Ab- 
solute equality and uniformity are seldom, if ever, attainable. The diversity 
of humau judgments, and the uncertainty attending ail hunian évidence, pre- 
clude the possibility of this attaimnent. Intelligent nien difCer as to the value 
of even the most common objects before them — of animais, liouses, and lands 
in constant use. The most that can be expected from wise législation is an 
approximation to this désirable end ; and the requirement of equality and 
uniformity found in the Constitutions of some states is complied with wlien 
designed and manifest departures from the rule are avoided. To thèse boards 
of revision, by whatever name they may be ealled. the citizen must apply for 
relief apainst excessive aud irregular taxation, where the assessing oflicers 
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had Jurisdiction to assoss the property. Their action Is .Indlcial in its cliar- 
acter. Tiiey pass judsnient on the valiio of tUe property iipoii Personal exani- 
ination and évidence respecting it. Their action Ijeing judicial, their jndg- 
ments in cases within their jurisdiction are not open to collatcriil atlack. If 
not corrected hy some of the modes poiuted ont liy statute, tlx'v are conclu- 
sive, whatever errors niay hâve been connaitted in the assessnieiit. As said 
in one of thé cases cited, the money collected on snch assessiiient cannot he 
recovered back in an action at law, any more tJian money collected on an er- 
roneous judgment of a court of comnetent jurisdiction liofore it is reversed." 

In Clii'cago. B. & Q. Ry. Co. v. P>abcock, 204 TJ. S. 585, 27 Sup. Ct. 32i;, 51 
L. Ed. 630, Mr. Justice Holmes, deliverins; the opinion of the com-t, snid: 
"Again, this board necessarily kei)t and evidently was expccted by the statutes 
to keep a record. That was the best évidence, at least, of its décisions and 
acts. If the roads had wishert an express ruling by the board upon the déduc- 
tions which they demanded, they could hâve asked for it and could bave asked 
to bave the action of the board or its refusai to act noted in the record. It 
would be finie enoush to otîer other évidence, when snch a reqiiest had been 
made and refused. See Fargo v. Ilart. 1S):'> U. S. 490, 4!)8 [24 Kup. Ct. 408, 48 
Ij. Ed. 76]]; Cleveland, Cincinnati, Chicago & St. Louis Ry. Co. v. Backns, 
1.33 Ind. 513, 542 [3.3 N. E. 421, 18 L. R. A. 720] ; Ilavemeyer v. Board of Re- 
view, 202 111. 446 WC, N. B. 1044]." 

In Adams Express Co. v. Ohio, 1G5 U. S. 194, 17 Sup. Ct. .305, 41 I^ Ed. 683, 
Mr. Justice Fuller, delivering the opinion of the court, said: "We bave said 
Dothing in relation to the contentions that thèse valuations were excessive. 
The method of appraisement preseribed by the law was pursued and there 
were no s-pecific charges of fraud. The gênerai rule is well settled that, 
'whenever a question of fact is thus submitted to the détermination of a si)e- 
cial tribunal, its décision créâtes something more tlian a mère presninpition of 
fact, and, if such détermination cornes into inquiry before tlio courts, it can- 
not be overthrown by évidence .going only to show that the fact was otherwise 
than as so fourni and determined.' Pittsburgh. Cincinnati, etc.. Rv. v. Backns, 
154 U. S. 421 [14 Sup. Ct. 1114, 38 !.. Ed. 1031 1 ; Western Union Tel. Co. v. 
Taggart, 163 U. S. 1 [16 Sup. Ct. 1054, 41 L. Ed. 40]." 

In the case at bar there are no spécifie allégations of fraud made against 
the board. The charge is made on déduction and inference only, and is 
averred as follows: "And your orator avers that the total aniount as shown 
by said sworn statenient filed with the said Tax Commission by your orator 
was $8.38,100.30, which représentée! and was tlie carefully ascertained and 
fuU value in money of ail the property of the company of your orator in the 
State of Kansas ; that without instituting any investigation to détermine the 
truth or falslty of such statement, and without looking at the property and 
determining its value, and arbitrarily, and of set purpose and therefore fraud- 
ulently, the said menibers of the Tax Connnission, to wit, Samuel T. llowe, S. 
C. Crummer, and W. S. Glass, took the said statement and inereased the vari- 
ons items thereof until the same aggregated .^3.150,322 which they declared to 
be the assessment for the year 1908 of the property of said company, and 
placed it as such statement upon their records as hereinbefore set ont." This 
is not sufficient. Mr. Justice Holmes, delivering the opinion of the court in 
Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 27 Sup. Ct. 32(i, 51 L. Ed. 
636, said: "The dominant purport of the bills is to charge political duress, so 
to speak, and a conseciuent scheme of frand, illustrated by the spécifie wrongs 
alleged, and in that way to make ont tiiat the taxes were void. As the cases 
come from the Circuit Court, other questions besides that undcr the Consti- 
tution are open, and therefore it Js i)roper to state at the outset that the found- 
ation for the bills has failed. The suggestion of political duress is adhered 
to in one of the printod briefs, but is disposed of by the flnding of the trial 
judge, which there is no reason to disturb. The charge of frand, even if ade- 
quately alleged (Missouri v. Dockery, 191 U. S. 165, 170 [24 Sup. Ct. 53, 48 L. 
Ed. 133]), was very slightly pressed at the argument and totaily lails on the 
facts. Such charges are easily made, and, it is to be feared, often are made 
without appréciation of the responsibility incurred in making tlieni. Before 
the decree could be reveraed, it wouhl be uecessary to consider seriously 
whether the constitutional question ou which the appeals are lased was not 

180 F.— 4 
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so pleaded as part of the alleged fraudulent sclieme that it oiiglit not to be 
considered unless that sc-heiiie was made ont. Eyre v. Potter, 15 How. 42, 56 
[14 D. Ed. 592]; Frencli v. Shoemaker, 14 Wall, 314, 355 [20 L. Ed. 852]; 
Hickson v. Lombard, K K. 1 H. L. 324." 

It is, however, couteiidod the Tax Commission, sitting as a State Board of 
Eqimlization, was ^1•ith<n^t power to reduce the assessment theretofore made 
by it. The act provides: "The Tax Commission as hereby created shall eon- 
stitute a State Board of Equalization and shall equaltee the valuation and 
assessment of property thronghout the state ; and shall hâve power to equal- 
ize the assessment of ail property in this state between persons, flrms or cor- 
porations of the same assessment district, between cities and townships of the 
same county, and between the différent counties of the state and the property 
assessed by the said ïax Commission in the flrst instance." In niaking the 
assessment in the flrst instance the commission acted in the exercise of a ju- 
dieial power. ïhe same power is required to be exercised by it in equalizhig 
assessments thronghout the state. It undoubtedly possessed the power as a 
Stalo Boai 1 of Equalization to make the assessment against complainant in 
its judgment e(iual to that assessed against other property in the state, wlieth- 
er by so doing it should raise or lower the assessment theretofore made by it. 
To this board. in this c-apacity, under the law, complainant might hâve re- 
sorted. It did not do so, but instltuted this suit prier to the date on which 
the board could convene under the law. And it was asserted In argument the 
mère physical value of the property was returned by complainant, and not 
the actual value of the property considered as forming an intégral part of the 
liroperty of a large going business concern, operating throughout the country. 
That for this reason the value was increased by the commission, as it would 
bave a right to do. Central Pacific R. R. Co. v. California, 102 U. S. 91. IG 
Snp. et. 760, 40 L. Ed. !>08 ; People v. Central Pacific II. R. Co., 105 Cal. 570, 
38 Pac. 905 ; Chicago, B. & Q. Ry. Co. v. Babcoek, supra. 

Again, it was contended in argument the assessment made merely equalized 
the valuation placed on the property of complainant with the valuation placed 
on other property thronghout the state, ail of which had been increased from 
three to six times what it had been theretofore assessed at. and to Its actual 
cash market value; that, under the assessment made by the commission and 
under the présent System of assessment for taxation, the taxes levied against 
complainant on the assessment made do not equal one-half theretofore paid 
by complainant in the state. 

In View of the entire record, I am of the opinion the statute law of the 
state, under which the assessment was made, is constitutional and valid ; that 
the commission acted in the exercise of lawful authority in making the as- 
sessment against complainant's property; that no sufficient acts of fraud are 
charged by complainant to warrant the granting of the relief prayed in this 
case ; that by the bill presented, and the amended and supplemental blll, com- 
plainant has not shown Itself entltled to an order perpetually enjolning the 
assessment made against it. Therefore the demurrer interposed must be sus- 
tained. 

It is fnrther directed the restrainlng order heretofore granted in this case 
be set aside and held for naught unless complainant, being so advised, shall 
fnrther amend its bill of complalnt within flfteen days from this date. 

Charles Blood Smith (George H. Fearons, Brown & Wells, Francis 
N. Whitney, and Samuel Barnum, on the brief), for appellant. 
W. S. Glass (F. S. Jackson, Atty. Gen., on the brief), for appellees. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

RINER, District Judge. This was a bill in equity brought by the 
appellant, hereafter called the Telegraph Company, in the Circuit 
Court of the United States for the District of Kansas, against Samuel 
T. Howe, S. C Ciummer, and W. S. Glass, members of the State Tax 
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Commission, hereafter, called the Tax Commission, and J. M. Nation, 
Auditor of the state of Kansas, by which it was sought to enjoin the 
Tax Commission from equalizing, and the Auditor from certifying, 
to the varions taxing districts in Kansas an assessment made by the 
Tax Com.mission upon the Telegraph Company 's property which it 
alleged in the bill was grossly excessive and made with the fraudu- 
lent intent of discriminating in the matter of assessment against the 
Telegraph Company and certain other corporations. Défendants de- 
murred to the bill. Before the demurrer was disposed of, the Tele- 
graph Company, by leave of the court, filed an amended and sup- 
plemental bill. A demurrer was filed to the amended and supple- 
mental bill, and, after argument, sustàined by the Circuit Court and 
the bill dismissed. 

After setting out the necessary jurisdictional allégations, it was fur- 
ther alleged in the amended bill that the Telegraph Company had filed 
an acceptance with the Postmaster General of the United States as 
required by an act of Congress (Act July 24, 18G6, c. 230, 14 Stat. 
221), entitled: "An act to aid in the construction of telegraph lines 
and to secure to the government the use of the same for postal, mili- 
tary and other purposes" ; that the lines of telegraph communication 
constructed by the Telegraph Company in the state of Kansas were an 
essential part of the interstate télégraphie communication of the 
United States. It was further alleged in the amended bill that the 
Tax Commission had made a grossly excessive appraisement of the 
Telegraph Company's property in Kansas ; that the Telegraph Com- 
pany had complied with the statute requiring it to make a statement or 
return to the Tax Commission ; that such return was verified by its 
superintendent for the state of Kansas, and, as made, showed that the 
amount $858,100.30 was the true and actual value of the property of 
the Telegraph Company in the state of Kansas ; that the State Tax 
Commission, without any investigation of the truth or falsity of the 
return made by the Telegraph Company, and without any examination 
of the property with a view to determining its value, arbitrarily "and 
of set purpose," and hence fraudulently, increased the assessed value 
of the Telegraph Company's property in the state of Kansas to the 
sum of $3,159,322. The bill prayed that the Tax Commission be 
enjoined from acting upon the assessment so made by it, and from 
using said assessment as a basis for equalizing the valuation and as- 
sessment of the Telegraph Company's property; that the assessment 
be annulled and set aside and declared void, and that a true assessment 
of its property be made. A payment of $10,000 was inadc in court by 
the Telegraph Company for the benefit of the varions taxing districts 
in the state, which it claimed, under the allégations of the bill, covered 
ail just and légal taxes due from the Telegraph Company upon its 
property in the state of Kansas. The Circuit Court issued a tempo- 
rary restraining order, but, upon the final hearing of the demurrer to 
the amended bill, set the restraining order aside and dismissed the 
amended bill. 

A valid assessment is, of course, indispensable as a prerequisite to 
levying a valid tax. American & English Encyclopedia of Law, 660. 
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To détermine the question présentée! by this record it will be necessary 
to briefly notice the provisions of the Constitution of Kansas and the 
législation of that state relating to the assessment and levying of taxes. 
The Word "assessment" as used in the Constitution (section 1, art. 11) 
means valuation of property by the proper officers for the purposes of 
taxation. Hines et al. v. City of Leavenworth, 3 Kan. 187. In Other 
words, it is the officiai listing of property for the purpose of con^ti- 
tuting a basis upon which taxes are to be levied. 

By an act of the Législature approved March 8, 1905 (Laws 1905, 
c. 502), entitled "An act to amend article 5, chapter 107, of the Gen- 
eral Statutes of 1901, being sections 7530, 7531, 7533, 7533, 7534, 
7535, 7536, 7537, 7538, 7539 and 7540 of the same, and to provide for 
the assessment of taxes on the property of telegraph, téléphone and 
pipe-line companies, defining what constitutes such companies, re- 
quiring annual reports, and providing a penalty for neglect or refusai 
to make same, and repealing the sections mentioned," it is provided 
that every telegraph company doing business within the state, in the 
form and manner prescribed by statute shall make and file with the 
Auditor of State a verified return setting forth certain facts concern- 
ing the company's property to be assessed. Among other things a tele- 
graph company is required to state the name of the company, the 
state in which it was organized, the location of its principal office, the 
name and address of its président, secretary, auditor, treasurer, and 
superintendent, the name and postoffice address of its chief officer or 
managing agent in Kansas, the par value of its shares of stock, and 
a detailed statement oî the real estate owned by the company in the 
state of Kansas, where situated, and the value thereof, the whole 
length of its lines within the state, including ail Unes controlled and 
used by it under lease or otherwise, the number of miles in each 
county, together with a correct inventory of ail other property owned 
by the company in Kansas on the Ist day of March, where situated 
and the value thereof, and the total gross receipts of the company for 
the year ending the Ist day of the next preceding January from what- 
ever source derived within the state of Kansas. This act also pro- 
vides that any company interested in any assessment at any time af ter 
the meeting of the Tax Commission as a board of assessors, and be- 
fore the détermination by the Tax Commission of the valuation for 
the purposes of taxation of the property of any telegraph company, 
may, on written application, appear before the Tax Commission and 
be heard in regard to the matter of the assessment and valuation of 
its property. It is further made the duty of the Tax Commission to 
report to the Auditor of State the total value of the property of tele- 
graph companies in Kansas as assessed by it, and to file with the Au- 
ditor of State ail statements and other papers connected with the as- 
sessment and valuation. From the total assessed value of the prop- 
erty of any telegraph company it is made the duty of the Auditor of 
State to deduct the value of any real estate situated in Kansas owned 
by such company; the value of the property of such company, after 
deducting the assessed value of real estate, is to be apportioned by 
the Auditor of State among the several counties through or into which 
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the lines of such company may run, so that each county will be as- 
signée! such a part of the entire valuation of the property within the 
State as will equal tlie relative value of the property of the company 
within the county to that in the state, and in proportion to the length 
of the lines owned by the company in such county might bear to 
the length of its entire lines in the state. After thè assessment of 
the property of the Telegraph Company by the Tax Commission and 
before it has been certified by the Auditor of State to the several coun- 
ties, it is made the duty of the Tax Commission, on application of 
any interested person or company, or on its own motion, to correct the 
assessment or valuation of the property of any such company in such 
manner as in its judgment will make the valuation thereof just and 
equal. Prior to March 6, 1907, the board of appraisers consisted of 
the Auditor, the Lieutenant Governor, the Secretary of State, the At- 
torney General, and the State Treasurer. By an act of the Législa- 
ture of Kansas approved on the date last mentioned (Laws 1907, c. 
408) a state board was created to be known as the Tax Commission, 
composed of three persons to be appointed by the Governor by and 
with the advice and consent of the Senate, and this commission suc- 
ceeded to, and took the place of , the Board of Railroad Assessors and 
the State Board of Equalization. 

The last-named act necessarily worked an implied repeal of section 
3 of the law of 1905 because it substituted the Tax Commission for 
the board of appraisers or assessors as provided for in that section. 
Taking the substance of the act from its title, it created a Tax Com- 
mission and defined its powers and duties, fixed the et npensation of 
its members and employés, abolished the Board of Railroad Assessors 
and the State Board of Equalization, and provided penalties for the 
violation of certain provisions therein ; repealed certain sections of 
the gênerai statutes of Kansas therein mentioned, "and ail acts and 
parts of acts in so far as they conflict with this act," and made cer- 
tain appropriations for the purpose of carrying the act into effect. It 
is undoubtedly true that the act of 1908, being chapter 81 of the Ses- 
sion Laws of that year, was inoperative as to section 3 of the act of 
1905, for the reason already suggested. It is to be noticed that the 
Telegraph Company is seeking by its bill to enjoin the preliminary 
work of assessment by the Tax Commission before that commission 
had completely exercised its quasi judicial discrétion by equalizing 
the assessments throughout the state. Under the act of 1907, the 
commission is required to keep full minutes of its proceedings; the 
law of 1908 provides for the meeting of the Tax Corr.mission on the 
second Monday in April for the purpose of assessing the property of 
telegraph companies, and in determining the value of such property 
for taxation, the board is directed by the statute to be guided by the 
value of other personal property within the state. The law of 1908 
provides that the Tax Commission shall sit as a board of equalization 
on the second Wednesday of July in each year. It will thus be seen 
that ample provision is made for a hearing before the Board of Equal- 
ization by any person or corporation feeling aggrieved by the assess- 
ment made by the Tax Commission. 
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As we hâve pointed out, under the lavv of 1908 tlie commission is 
required to meet as a board of equalization on tlie second Wednesday 
in Jiily of each year, and that an officiai record is kept of the assess- 
ments made at the April meeting and if the taxpayer is not satisfied 
he may apply to hâve the assessment corrected ; but the board is not 
required to disclose the method employed by it in arrivinp: at the value 
of the property assessed. The statute requires it to make an assess- 
ment of ail telegraph lines and property at their true cash market 
value, and this it may ascertain in such manner as to it may seem fit. 
While no spécifie notice of an increase is required by the statute, the 
taxpayer is at liberty to examine the public record made by the com- 
mission at its April meeting, and if his assessment has been increased, 
he has the right to appeal to the Board of Equalization at its July 
meetmg. As said by Mr. Justice Holmes, in Chicago, Burlington & 
Quincy Railroad Company v. Babcqck, 204 U. S. 585, 27 Sup. Ct. 
326, 51 L,. Ed. 636 : "Again, this board necessarily kept and evidently 
was expected by the statute to keep a record. That was the best évi- 
dence, at least, of its décisions and acts. If the roads had wished an 
express ruling by the board upon the déductions which they de- 
manded, they could bave asked for it and could bave asked to bave 
the action of the board or its refusai to act noted in the record. It 
would be time enough to ofïer other évidence, when such a request 
had been made and refused. Fargo v. îlart, 193 U. S. 490, 24 Sup. 
Ct. 498, 48 E. Ed. 7G1; Cleveland, Cincinnati, Chicago & St. Louis 
Ry. Co. V. Backus, 133 Ind. 513, 33 N. E. 421, 18 L. R. A. 729 ; Have- 
meyer v. Board of Review, 202 111. 446, 66 N. E. 1044." Hère the 
equity powers of the court are invoked to relieve against anticipated 
injury conséquent upon an anticipated fraudulent assessment before 
the assessment is completed, and the effect of an injunction would be 
to take away from the Tax Commission ail power of discrétion and 
judgment in arriving at a fixed and proper valuation. 

The Telegraph Company did not pursue the remedy afïorded by law 
to hâve its assessment corrected by the State Board of Equalization, 
but on the contrary brought its suit before the board had an oppor- 
tunity to complète the exercise of its quasi judicial discrétion by equal- 
izing the various assessments throughout the state, and completing 
the assessment of this property. The resuit is that this suit is préma- 
turé. 

The decree of the Circuit Court is accordingly affirmed. 



ROGER s V. UNITED STATKS. 

(Circuit Court of Appenls, Sixth Circuit. July 13, 1010.) 

No. 2,009. 

1. CUSTOMS PUTIER CS 121«) — SmTJGGLING— "CoNTIi ARY TO LAW." 

Rev. St. § 3082 (TT. S. Comp. St. 1901, p. 2014), provides tliat If any 
person shall frauduleutly or knowingly iinport or bring into tlie United 
States, or assist in so doing, any mercliaiidise "coiitniry to liiw," or shall 
receive, oonceal. buy, sell, or in any manner faeilitate tlie transportation, 



•For other cases see same topic &. § numbkb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



EOGEES V. UNITED STATES. 5o 

■concealment, or sale of such mevchaiulise after imnortntioii, knnwiiii; (lif 
saïue to hâve been imported coutrary to la'.v, sucli uieri'liaïuîiKO wliall in; 
forfeited aud the offetider fined or iiupriKuied. H<M, tbat tlie vvords 
"contrary to law," as used iu such section, relate to légal iirovisious otlier 
than tliose found in such section. 

[Ed. Note.— For other cases, see Cvislonis Dv.tles, Dec. Dlg. § 121.*] 

2. CusTOMS DuriES (§ 134*) — "Smuggling"— Indictmexï. 

Au indictnient, alleging that accnsod al Saiilt Ste. Marie, Mich., did 
nnlawfully, kuowingly, and frauduleutly iinjiort and bring inlo the United 
States certain nieixliandise, to Avit, 3% y»nU of blaek woolen suiUiis 
clotti of the value of .$10, coutrary to îaw — tliat is, elandestinely and 
witliout entering the sa)ne at the United States (.:uRtoms Ofiice and port 
of entry with the United States Collecter of Custouis aud payiug the 
duty thereon — the same being foreign mercbandise subject to an Injport 
duty as provided in Act Jnly 24, 1S97, c. 11, ;!l) Stat. 151 (U S. Conip. 
St. 1901. p. l(;2ij), sufficiently charged "snmggling," deiiounced by Kev. 
St. § 28(15 (U. S. Comp. St. lyOl, p. 1005), providing tbat if any person 
sliall knowiugly and willfuliy, with intent to defrand the revenue of the 
United States, smuggle, or claudestinely introduco iuto the United States, 
any goods, wares, or mercbandise snliject to duty by Iaw, and which 
shoidd hâve bseu invoiced, witbont paying or aceounting for the duty. 
or shall niake ont or pass, or attempt to pass, througb the customhonse, 
any false, forged, or fraudulent invoice, etc., shall be guilty of a mis- 
demeanor. 

[Ed. Note. — For other cases, see Customs Dutles. Cent. Dig. § 337; Dec. 
Dig. § 134.* 

For other deflnitious, see Words and l'hrases, vol. 7, p. G535.] 

3. Customs Duties (§ 134*) — "Bring Into uib Cou.ntky Clakoestinely"— 

"Clandestinely Introduce." 

Au iudictnient for S'uinggling, charging that défendant did ''briug into 
the country claudestinely" certain dutiable goods, was syuonymous with 
the provision of Kev. St. § 28C.5 (U. S. Conip. St. lOOi, p. liX)5), makiug 
it an offense to "clandestiuely introduce'' dutiable goods into the country 
with intent to avoid paymeut of duty. 

[Ed. Note — For other cases, see Customs Duties, Cent. Dig. § 337 ; Dec. 
Dig. § 134.* 

For other définitions, see Words and Phrases, vol. 2, p. 121G.] 

4. iNDICTirEXT AND InFOKMATION (§ 59*) — StATUTES— INTEXT OF DISTRICT At- 

lORNEy. 

Where an indictnient states an offense wnthin any statuto, it is uot 
material that the district attorney had other statutes in ndnd when 
drawing it. 

[Ed. Note. — For other cases, see Indictment aud Information, Dec. Dig. 
î 59.*] 

5. Ceiminal Law (§ 1050*) — Trial— Exceptiox.s— Time. 

An exception to instructions taken after verdict is unavailable. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2GC8, 2G70 ; 
Dec. Dig. § 105G.*] 

6. Customs Duties (§ 122*) — "Smuggling— Eléments of Offense. 

Where défendant, having dutiable goods seereted on his person, kuow- 
ingly passed the customs office at the dock where lie entered the United 
States and ignored three distinct calls of the customs officer before his 
further progress was arrested and the goods diselosed, when he stated 
for the flrst time that he expected to enter the good.s at the main custom- 
house some distance away, Instead of at the dock, a linding that he in- 
tended to évade entering the goods or paying the duty at ail, and that 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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he was içuilty of smuggling, was Justifled nnder the rule that a pprson 
becomes guilty of that offense by avoidlng the flrst opportunity given t» 
make a customs' déclaration and pay the duty. 

[Ed. Note. — For other cases, see Customs Duties, Cent DIg. § 263 ; 
Dec. Dig. § 122.*] 

In Error to the District Cotirt of the United States for the Western 
District of Michigan. 

Thomas N. Rogers was convicted of unlawfully importing into the 
United States certain merchandise without entering the same in the 
UnitedI States customs and paying the duty thereon, and he brings 
error. Affirmed. 

John W. Shine, for plaintiff in error. 

George G. Covell, U. S. Atty., and Wm. K. Clute, Asst. U. S- Atty. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge. Plaintiiï in error was prosecuted 
and convicted under an indictment of one count returned June 8, 
1909, in which it was charged that Rogers on December 9, 1908, at 
Sault Ste. Marie, Mich., 

" * * * did unlawfully, knowhïgly and fraudulently Import and bring Into 
the United States certain merchandise, to wit, S% yards of black woolen 
suiting cloth of the value of, to wit, $10, contrary to law, that is to say, 
clandestinely and without entering the same at the United States Customs 
Office and port of entry with the Unit<»d States Collector of Customs * « ♦ 
and paying the duty thereon ; the same being forelgn merchandise subject to 
an Import duty as provided in act July 24, 1897 [30 Stat. 151, c. 11 (U. S. 
Comp. St. 1901, p. 1620)]. ♦ • « " 

The verdict was rendered June 15, 1909, and sentence to pay a fine 
of $100 was pronounced on the following day. Proceedings in error 
were instituted to hâve the case reviewed hère. Eight assignments of 
error are made, but only one exception appears to hâve been taken 
before the jury was discharged, and that was to the refusai of the 
court to grant certain spécial instructions. 

It is disclosed by the évidence that on December 9, 1908, Dr. Rogers, 
who was a résident and practicing physician of Sault Ste. Marie, 
Mich., took passage upon the ferryboat at Sault Ste. Marie, Ontario, 
and crossed the river to his own city; that upon arrivai of the boat 
at the dock in the latter city he entered a footway leading southwest- 
wardiy toward the northwest corner of the ferry ticket office and to 
a point within a few feet of the northeast corner of the customs office 
maintained there, the footway leading thence through a gâte open- 
ing into a fenced inclosure and extending along the north, east, and 
south sides of the ticket office to a point opposite the southerly por- 
tion of the customs office, where the footway turned southwardly into 
a passageway extending along the east side of the immigrant office 
through another gateway and southwardly to an adjacent street car 
line. The distance between the west side of the ferry ticket office and 
the east side of the customs office is 14 feet; the former abutting 
on the east side and the latter on the west side of this 14-foot way. 

•ior otlier cases see sam» topic & i nombee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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This way is generally used for vehides and foot passengers alike, but 
at the time in question the passengers taking the ferry on the Ontario 
side, as well as those taking it on the Michigan side, were required to 
pay their fares on the Michigan side of the river; and gâtes were 
maintained in addition to those before mentioned, at the northeast and 
Southwest corners of the ticket office, and a turnstile was in the foot- 
way upon the south side of that ofFxe. 

Dr. Rogers had passed along the footway to and through the gâte 
fîrst mentioned to a point about one-half the width of the ticket office, 
when he was successfuUy hailed by a call from a customs deputy 
collector and inspector, who, standing within a few feet of the gâte 
at the first turn in the footway, had vainly called to him (Rogers) 
three times before. Rogers then turned from an eastward to a west- 
ward course and walked to the customs office, where, being asked by 
the deputy "if he had any dutiable merchandise about him," he an- 
swered, "Yes, I hâve." Upon request of the deputy to let him hâve it, 
Rogers "took the cloth from under his overcoat and gave it" to the 
deputy. The latter testified that: 

"It was pinried on his breast outside of his undercoat and under his fur 
coat with safety pins, and his overcoat was completely buttoned over it." 

There are two customs offices in the city of Sault Ste. Marie, 
Mich. The main office is some distance, perhaps a mile, from the 
dock. The branch office is the customs office first mentioned herein 
and at the time had a sign "United States Customs Office" conspicu- 
ously posted at the door and in pubhc view. The testimony of 
Rogers was in substance the same as that of the deputy. Rogers ex- 
plained that his brother had given him the cloth to be made into a 
suit; that the reason he carried the cloth under his coat was that he 
intended to take it to the main customs office to hâve it appraised and 
to pay the duty there; that he had had a difficulty with a govern- 
ment immigration officer who was stationed at the dock, and he sup- 
posed he would be the one to appraise the goods ; that, while he 
heard the customs deputy say "Doctor," he supposed he was saluting 
him and claimed to hâve said "Good day" in response, but when he 
heard him call out "Dr. Rogers" he stopped, and then walked to the 
customs office, where the conversation and giving up of the cloth 
took place as stated by the deputy. Rogers also made thèse statements : 

"I had no intention to évade payaient of the diity on the jjoods whatever. 
* ♦ * It was not my intention to enter tlie goods at the customs office at 
the docli, and I had them under my coat so I conld gct them by and go on 
up to the main office. I lînew they were dutiable and that the customs office at 
the docli was located there as described." 

The customs collector testified that: 

"Goods below the value of $10 are appraised at the dock office and pald 
there. Above that amount they are appraised and paid at my head office." 

The cloth was appraised at $7, and the duty amountcd to $5.70. 

What offense, if any, was charged and committed? The case ap- 
pears to hâve been treated below as involving the offense of "smug- 
gling," yet, in spite of the familiar légal significance of that word, 
it is not found in the indictment. Some confusion has arisen in the 
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arguments because of tbis omission. A portion of tbe language of tbe 
indictment, as well as tbe indorsement upon it, shows that it was in 
part drawn under section 3082 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 2014). But as observed bv Mr. Justice Wbite in Keck v. 
United States, 172 U. S. 434, 437, 19 Sup. Ct. 254, 255, 43 L. Ed. 505, 
wben speaking of the words of that section "contrary to law": 

"Tlie words 'contrary to liiw' coiitaiiiGcl in the statute clearly relate to légal 
provisions not t'ound in section 30S2 itself." 

See, also, United States v. Chesbrough (D. C.) 17G Fed. 778, 780 ; 
United States v. Kee Ho (D. C.) 33 Fed. 333 ; United States v. Claflin, 
13 Blatchf. 178, 186, Fed. Cas. No. 14,798. 

Counsel for both sides appear at the trial to bave regarded the in- 
dictment in its entirety as sufficient to identify and so in efifect to 
incorporate the éléments as well as the acts constituting the offense 
of smuggling, as that offense is defined and denounced by section 
2865 (page 1905). The learned trial judge evidently treated the in- 
dictment in the same way. It is stated in the record that "the court 
charged the jury, among other tbings, in substance" : 

"Tlie goods may lie said to hâve been introduced into the country, under 
this statute, wlien the res])ondent arrived at the customs oftice located on the 
dock, and i( the respondent passed the customs office at that pl^ce with the 
intention of evading the duty, the ofCense was committed, and he would be 
guilty of the offense charged in the indictment, even though he was still 
within the inelosure." 

Neither tbe form nor the sufïîciency of the indictment was ques- 
tioned by demurrer or motion of any character. Indeed, counsel for 
the accused in bis supplemental brief seems anxious to show that the 
indictment is sufficient, definitely to charge the offense of smuggling. 
He says : 

"The terms 'smuggling' and to 'elandestiuely Introduce' into the country 
mean tlie same thing, ail 'relating to the actual passlng of the goods through 
the customs Unes.' Keck v. United States, 172 U. S. 455 [19 Sup. Ct. 261, 43 
L. Ed. 505]." 

The reason for this contention is doubtless to be found in that 
portion of the indictment which charges that défendant "did unlaw- 
fuUy, knowingly, and fraudulently * * * bring into the United 
States certain merchandise * * * clandestinely and without en- 
tering the same at the United States Customs OfKce * * * and 
paying tbe duty thereon. * * * " Manifestly to "bring into * * * 
clandestinely" is the same as to "clandestinely introduce" ; and coun- 
sel for the accused rightly contends in efïect that, if clandestinely intro- 
ducing is not tbe same as smuggling, it is quite as certainly denounced 
as is smuggling by section 2865. See United States v. Chesbrough 
(D. C.) 176 Fed. 782, as to meaning of the word "bring" as used in 
the phrase "import or bring" of section 3082. Moreover, the true test 
of an indictment is not whether it might bave been made definite and 
certain, but whether it contains every élément of the offense intended 
to be charged and "sufïiciently apprises the défendant of what he 
must be prepared to meet." Cochran & Sayre v. United States, 157 
U. S. 286, 290, 15 Sup. Ct. 628, 630, 39 L. Ed. 704 ; Dunbar v. Unit- 
ed States, 156 U. S. 185, 190, 15 Sup. Ct. 325, 39 L,. Ed. 390. 
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The effort of the district attorney to sustain the conviction under 
sections 3098 and 3099 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 2036) — vvhich in substance inhibit and denounce neglect or refusai 
of masters of certain vessels and other persons coming into this coun- 
try from adjacent foreign territory with dutiable merchandise, to de- 
Hver a manifest thereof at the office of the customs collecter nearest to 
the place of crossing the boundary line — is not only seemingly incon- 
sistent with his treatment of the indictment at the trial, but if Sound 
is suggestive of fatal vagueness and uncertainty. The district attorney 
does not say that he ha>d those sections in mind when drawing the 
mdictment; but, as observed by Mr. Justice Harlan in Williams v. 
United States, 168 U. S. 382, 389, 18 Sup. Ct. 92, 94, 42 L. Ed. 509 : 

"It is wliolly immaterial wliat statute was in the mind of the district 
attorney when ho drew the indictment, if the charges made are embraced by 
some statute in force." 

While the indictment is lacking in précision and certainty in furnish- 
ing means of référence to the particular statute rendering the act 
charged against the accused "contrary to law" within the meaning of 
section 3083 (Pagin's Fed. Prac. &" Forms, 279; United States v. 
Chesbrough (D. C.) 176 Fed. 780), we cannot hold at this stage of 
the case, and in view of its history, that the indictment is defective in 
any prejudicial sensé. Rev. St. U. S. 1025 ; Dunbar v. United States, 
156 U. S. 185, 192, 15 Sup. Ct. 325, 39 L,. Ed. 390 ; Connors v. United 
States, 158 U. S. 408, 411, 15 Sup. Ct. 951, 39 L. Ed. 1033; Rosen v. 
United States, 161 U. S. 29, 34, 16 Sup. Ct. 434, 480, 40 L. Ed. 606 ; 
Durland v. United States, 161 U. S. 306, 315, 16 Sup. Ct. 508, 40 L. 
Ed. 709 ; Ledbetter v. United States, 170 U. S. 606, 614, 18 Sup. Ct. 
774, 43 L. Ed. 1162; Hardesty v. United States (Sixth Circuit) 168 
Fed. 25, 27, 93 C. C. A. 417. 

At the close of ail the évidence the défendant moved the court to 
direct a verdict in his favor, which was overruled. He also requested 
three spécial charges, which were denied and exceptions taken. The 
tirst of thèse charges was in form the same as the motion to direct. 
The second comprised for the most part statements of counsel's under- 
standing of the effect of the évidence, and its closing sentence was 
"and therefore you are instructed to render verdict of not guilty." 
There was at last no différence between this charge and the first one. 
The third request embraced an abstract statement of duties of the 
customs officer and duties and rights of any person whose goods are 
seized, rather than instructions to the jury touching its duties accord- 
ing as it should find the facts to be in relation to defendant's conduct 
prior to the seizure. The validity of the exceptions must therefore be 
tested by the question whether there was any évidence f airly tending to 
prove the charges of the indictment. It should be stated, however, in 
passing, that no exception to the charge of the court was taken until 
after the verdict was rendered and the jury discharged; and, while an 
assignment of error in this regard was made respecting the charge, it 
is difficult to see why the court should consider the assignment if the 
exceptions were taken too late. Hardesty v. United States, supra. 
But we prêter to pass by the question and consider this alleged error, 
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like tHe otHers, în tlie light of the évidence. Clyatt v. Unite'd States/ 
197 U. S. 307, 221, 25 Sup. Ct. 429, 49 L. Ed. 726. 

The point of the charge of which complaint is made is that the court 
instructed the jury that: 

"If the respondent passed the customs office at that place (the doclî) wlth 
the intention of evading the duty, the offense was commltted." 

As we understand the évidence, défendant certainly did pass the 
customs office located at the dock, and he did so with full knowledge 
of its location and of the fact that he had dutiable goods concealed on 
his person. Further, it was his intention, as he subsequently avowed, 
to pass this office without stopping to enter the goods or pay the duty. 
The deputy collector while standing within a very short distance of 
défendant was required to hail him four times before he responded; 
and yet défendant heard the earher calls. Défendant was given full 
opportunity to explain, and he did explain to the jury, why he placed 
the cloth under his overcoat, and why he wished to and intended to 
pass the customs office at the dock and report at the distant customs 
office. His whole conduct and défense were fully described and stated 
to the jury. It cannot escape attention that, when défendant was ac- 
costed by the deputy customs collector, ail reason for avoiding the im- 
migration officer, and so to hâve the appraisement of the goods made 
and to pay the duty at the distant customs office, disappeared, and yet 
nothing of that kind was mentioned to the deputy. In view, then, 
of the charge of the learned trial judge, before shown, the verdict of 
the jury négatives ail semblance of défense that Rogers intended to 
pay the duty at either of the customs offices. Hence we hâve no right 
to set aside the verdict and judgment, unless error of law was 
committed. 

The contention, however, is that the acts of défendant were some 
évidence of an intent to smuggle, but that this was not sufficient. If 
this were ail, we should agrée to the proposition. Keck v. United 
States, supra. But as just pointed out this does not state the whole 
case. The ultimate theory of counsel is that défendant was entitled 
as matter of law to pass through and beyond the inclosure adjacent to 
the dock, before he could be found guilty of the charge, This im- 
pliedly admits that the offense could be completed by passing out of 
the inclosure and before reaching the other customs office. That of- 
fice may therefore be eliminated f rom the question urged as to unexe- 
cuted intent to smuggle, and the inquiry confined to the customs office 
at the dock and the inclosure. Certainly no fact was involved and no 
principle announced in Keck v. United States which would require 
us to hold that the offense could not be completed within this inclosure. 
Keck's agent, who was in custody of the diamonds, had not left the 
ship, and so had not even left the place for declaring his custody and 
making entry of the diamonds, when they were seized. The distinction 
involved in this circumstance may be illùstrated by two of the cases re- 
lied on by defendant's counsel. 

In Dodge v. United States ( Second Circuit) 131 Fed. 849, 65 C. C. 
A. 603 (the One Pearl Necklace Case), in answer to a claim of incon- 
sistency between the décision in that case and the décision in the One 
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Pearl Ciïain Case, 123 Fed. 371, 59 C. C. A. 499, Judge Lacombe saïd, 
at page 852 of 131 Fed., at page 606 of 65 C. C. A.: 

"There Is a very essential différence between the two cases. Neither claim- 
ant made a proper entry of her jewelry ; neither of them at the time of mak- 
ing eutry mentioned orally to the customs olficer that she had any jewelry 
with her, but one of them gave the ofHeer a written déclaration, which, in 
substance, advised him that she 'had in her baggage and on her persou wear- 
ing apparel (including Jewelry) which she had purchased abroad.' The other 
made no such déclaration, oral or written." 

And when Judge Holt came to the last trial of the One Pearl 
Chain Case (D. C.) 139 Fed. 510, 612, he interprétée the décisions of 
the Court of Appeals in the two cases thus : 

"The court held in U. S. v. One Pearl Necklace, 111 Fed. Ifiû, 49 C. C. A. 
287, 56 U R. A. 130, and the Dodge Case, 131 Fed. 849, 65 C. C. A. (i03, that, 
If a person in entire good faith dld not make the déclaration, the goods raight 
be forfeited. On the other hand, if the persons who brought the goods hère 
Intended to smuggle them, they had an opportunity to change their minds 
down to the time when it was their duty to make the necessary déclaration ; 
and, in my opinion (and I think that Is the true construction of the opinion 
of the Circuit Court of Appeals in this case), the governmeut cannot seize thèse 
goods as forfeited until the time bas eome when the person importing them 
bas had an opportunity to déclare them and bas not done so." 

Thus, one of those claimants saved her jewelry by availing herself 
of the first opportunity given to make the déclaration, and the other 
claimant lost hers by failing to do so. The opportunity given in each 
instance was on shipboard, and the discovery of the jewelry in each 
case was on the wharf and within the bounds (the inclosure) set for 
passengers during examination of their baggage. Rogers' Case in the 
respect now under considération is unlike the One Pearl Chain Case, 
and identical with the One Pearl Necklace Case. When he knowingly 
passed the customs office at the dock, and ignored three distinct calis 
of the customs officer, and as we must conclude, with the intent to 
évade entering the goods or paying the duty at ail, he must be 
held to hâve purposely declined the opportunity furnished him to 
comply with 'the law, and completed the offense. Counsel's claim 
comes to be that one must be permitted not only to leave the ship and 
then to ignore both customs house and customs officer with intent to 
évade payment of duty altogether, but also to escape from the in- 
closure, before he can be said to hâve committed the ofïense of smug- 
gling. But see Keck v. United States; and United States v. 2181/2 
Carats Loose Emeralds (D. C.) 153 Fed. 643, 647, 648. 

For the reasons stated, the assignments of error foundcd on the re- 
fusai of the court to grant a peremptory instruction and the spécial 
instructions requested, including the assignment based on the excep- 
tion to the charge, must be overruled. The remaining assignments of 
error concern exceptions taken too late, and cannot be considered. 
Michigan Insurance Bank v. Eldred, 143 U. S. 293, 298, 12 Sup. Ct. 
450, 36 L,. Ed. 162 ; Pacific Express Co. v. Malin, 132 U. S. 531, 538, 
10 Sup. Ct. 166, 33 E. Ed. 450; United States v. Carey, 110 U. S. 
51, 3 Sup. Ct. 424, 28 L. Ed. 67; N. Y. & N. E. R. R.'Co, v. Hyde 
(First Circuit) 56 Fed. 188, 5 C. C. A. 461. , 

The judgment must be affirmed. 
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In re GROVE. 
(Circuit Court of Appeals, Tliird Circuit. July 14, 1910.) 
No. 1,368. 

1. CONTEMPT (§ G6*) — EeVIEW— WRIT OF EEEOR. 

Wliere, in proceedings to iranisli a vvitnesa for contempt, a fine of $1, 
payable to tlie United States was assessed, tiie case was one in wliicli tlie 
fine was punitive, in vindicntion of tlie authority of the court, and not 
compensatory to tlie complainants in tlie principal cause, and lience the 
Judgment was reviewable on a wrlt of error. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 22.3; Dec. 
Dlg. § 66.*] 

2. Contempt (§ 66*) — Wbit of Error— Review. 

On a wrlt of error to review a judgment assessing a fine agalnst a wit- 
ness for contempt of court, only questions of law can be eonsidered. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 232 ; Dec. Dlg. 
§ 66.*] 

3. Contempt (§ 66*) — Wbit ot Eeeoe— Review— Assignments of Error. 

On a writ of error to review a judgment assessing a fine against a peti- 
tloner for contempt of court, only such questions can be eonsidered as 
are presented in the assignments of error each of whlch must be founded 
on some alleged defect In the record of the case, except as to proceedings 
reviewable under Court of Appeals rule 11 (150 Fed. xxvli, 7!> C. C. A. 
xxvli) declarlug that the Court of Appeals, at its option, may notice a 
lilain error not assigned. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. § 232 ; Dec. Dig. 
§ 66.*] 

4. Contempt (§ 66*) — Wkit of Ebkok—Bvidence— Bill of Exceptions. 

Evidence taken in a crimiiial case is no part of the record unless 
brought iuto the record by s.onie method known to the law. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. § 231 ; Dec. Dlg. 
§ 66.*] 
6. Contempt (§ 66*) — Record- Stipulation in Place dp Bill of Exceptions. 

A stipulation, in aid of a wrlt of error to review a judgment in a con- 
tempt proeeedlng, that the papers mentloned therein should "constltute 
the record" on the writ of error in connection wlth the eertifieate of the 
clerk that the prluted volume was a true and f aithf ul copy of the original 
pleas and proceedings In the case as per the stipulations of the counsel 
was sufflcient to take the place of a bill of exceptions. 

[Ed. Note. — For other cases, see Contempt, Cent. Dlg. § 231 ; Dec. Dig. 
§ 66.*] 

6. Contempt (§ 66*) — Writ of Erbob— Review— Assignments of Error. 

Assignments that the court erred In entering the order adjudging petl- 
tioner guilty of contempt and alleging error In the refusai of the court 
to deny the order, while not sufficlently spécifie to conform to the best 
praetice, were sufflcient to justify the Inspection of the record by the 
appellate court to ascertaln whether there was any apparent error. 

[Ed. Note. — For other cases, see Contempt, Dec. Dig. § 66.*] 

7. WiTNESSEs (§ 21*) — Subpœna — Refusal to Obey— Contempt. 

In a suit against the C. Company for pateiit Infringement in the con- 
struction of certain torpédo boat destroyers for the TJnlted States, a re- 
quest was uiade to the Secretary of the Navy for a certifled copy of the 
plans and spécifications filed by défendant in connection wlth Its bid In so 
far as they related to the construction of the turbine propelling ma- 
chinery, etc. The Secretary replied that the furnishing of such informa- 
tion was eonsidered detrimental to the Interest of the United States, 

•For other cases see same topic & § numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whereiipon the reqiiest was recalled by the court after wiiieli a sub- 
pœna was served on petitioner, who was defendant's président, requiring 
him to produce before tUe exaninier the plans, drawings, spécifications, 
and other illustrative and descriptive papers, relating to the construction 
of such A'essels. It was shown that tlie Navy Department had tal:en 
elaborate iirecautions to l^eep tliese plans and pa])ers secret, and peti- 
tioner, in resi)onse to the subpœua, produced tlieni sealed, liut refupcd 
to permit them to be opeiiod on the theory fliat to do se would be detri- 
mental to the interests of the United States, and would c.\))oso tr;\de 
secrets not patented. At a subséquent hearing a statement by the Nav.y 
Uepartment was flled reciting that while it was unwilling. for reasons 
aflecting public interest, ta turnisli copies of the pai)ers asl;ed for. yet 
so far as it \^■.•ls concerned, if the papers v.-cre put in évidence, ollierwise 
than by the act of tho Department, the making public tliereof would not 
cause the discovery of nillitaT'y or other secrets detrimenrai ro tlie riublic 
interest. Ileld, that the petitioner's refusai to disclose such docuiiieuts 
while unsustainable, was uot coutumacious, and was not punishable as 
for contempt of court, 

[Ed, Note, — For other cases, see Witnesses, Cent, Dig, § 40 ; Dec, Dig, 
§ 21.*] 

In Error to the Circuit Court of the United State.? for the Eastern 
District of Pennsylvania, 

Proceeding.s to punish Henry S, Grove for contempt of court. 
From a judgment assessing a fine (1?G Fcd. 925), he brings error. 
Reversed, 

Clifton V. Edward.s, for plaintifï in error. 
Richard N. Dyer, for défendants in error. 

Before BUFFINGTON and LANNING, Circuit Judgcs, and 
BRADFORD, District Judge. 

LANNING, Circuit Judge, This case cornes before us on a writ 
of error to the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. The matter sought to be reviewed is an order 
of the Circuit Court adjudging Henry S, Grove guilty of contempt of 
that court for having refused to produce before the examiner, in re- 
sponse to a subpœna duces tecum, issued in the patent infringement 
case of International Curtis Marine Turbine Company and Curtis 
Marine Turbine Company of the United States v. William Cramp & 
Sons Ship & Engine Building Company, certain documents called for 
in the subpœna. The penalty imposed by the court was a fine of 
$1 payable to the United States of America, The case is therefore 
one in which the fine was punitive and in vindication of the authority 
of the court, and not compensatory to the complainants in the principal 
cause, It follows that the order of the Circuit Court is revicwable on 
a writ of error. Bessette v. W. B, Conkey Co., 194 U. S. 324, 2i 
Sup. Ct, 6C5, 48 L. Ed, 997; Id,. 133 Fed, KJo, (JG C. C, A, 291; Mat- 
ter of Christensen Engineering Co,, 194 U. S. 458, 24 Sup, Ct, 729, 48 
L Ed, 1072. At the threshold of the case, however, we are confronted 
with an objection by the Curtis Companies, défendants in error, here- 
inafter called the complainants, that the assignments of error rest on 
no bill of exceptions or other proceeding presenting for review any 

*For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date. & Rep'r ladexea 
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question of law. It is contended, therefore, that on thîs ground tlie 
writ of errer should be dismissed. 

The so-called record before us is a printed volume containing the 
bill of complaint in which the complainants charge that the défendant 
therein named, William Cramp & Sons Ship & Engine Building Com- 
pany, is infringing certain of the complainants' patents, the answer of 
the défendant, the replication, notice of motion to punish Henry S. 
Grove, président of the défendant company, for contempt, the évidence 
taken in the principal cause up to the time of serving the notice, ex 
parte affidavits taken on behalf of the complainants for use on the 
hearing of the motion, ex parte affidavits taken on behalf of Grove for 
use on said hearing, the opinion of the Circuit Court, the order adjudg- 
ing Grove in contempt, the pétition for a writ of error, the assignments 
of error, the writ of error and the citation. There is no bill of excep- 
tions, nor is there any statement signed by the judge who heard the 
matter certifying that the volume contains a true copy of the record 
of the cause heard by him. There is, however, a stipulation signed 
by counsel that the papers above mentioned "shall constitute the rec- 
ord sur writ of error of Henry S. Grove" in the case, and there is a 
certificate of the clerk of the Circuit Court that the printed volume is 
a true and faithful copy of the original pleas and proceedings in the 
case as per the stipulation of the counsel. 

A contempt case hke the présent one, where the fine imposed is pay- 
able to the United States, and whejre the party adjudged in contempt 
is not a party to the cause in which the contempt occurs, is in its 
nature a criminal and not a civil proceeding. The judgment is final. 
For thèse reasons it is reviewable on a writ of error. There is no 
reason for assuming that the practice in prosecuting a writ of error 
in such a case differs from the gênerai practice in such prosecutions. 
Nothing but questions of law can be considered. Thèse questions 
must be presented in the assignments of error, and each assignment of 
error must be founded on some alleged defect in the record of the 
case. The only authority for departing from this practice is contained 
in the eleventh rule of this court (following the thirty-fifth rule of the 
Suprême Court [11 Sup. Ct. iii]) which déclares that the court, at its 
option, may notice a plain error not assigned. A writ of error ad- 
dresses itself to any defect apparent on the face of the record pro- 
vided the defect be pointed out in the assignment of errors, but the 
évidence taken in a cause is no part of the record unless, by some 
method known to the law, it be imported into the record. "Evidence, 
whether written or oral, and whether given to the court or to the jury, 
does not become a part of the record unless made so by some regular 
proceeding at the time of the trial and before the rendition of judg- 
ment. Whatever the error may be, and in whatever stage of the 
cause it may hâve occurred, it must appear in the record, else it can- 
not be revised in a court of error exercising jurisdiction according 
to the course of the common law. A bill of exceptions undoubtedly 
is the safest method, as it is the most comprehensive one in its opéra- 
tion ; and where the f acts are disputed, and cannot be arranged ex- 
cept from évidence admitted under the ruling of the court as to its 
admissibility, oftentimes it becomes the only effectuai mode by which 
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ail the rights of the complaining party can l)e preserved. On the 
other hand, where there is no dispute in regard to the facts, and con- 
sequently no necessity for any rulinp; of the court in admitting or re- 
jecting évidence, the same purpose may be safely accomphshed by a 
spécial verdict, or, according to the rule established in this court, by 
an agreed statement of facts." Suydam v. Williamson, 20 How. 427, 
433 (15 h. Ed. 978). And see, also, Storm v. United States, 94 U. S. 
7G, 34 L. Ed. 42; Insurance Co. v. Pias^gio, 16 Wall. 378, 386, 21 L. 
Ed. 3.58. 

While we hâve in the présent case no bill of exceptions, we hâve a 
record made up by agreement of the parties. The agreement of 
counsel was not merely that the papers mentioned in their stipulation 
should be printed in the record, but that they should "constitute the 
record." The case differs in this respect from Continental Gin Co. v. 
Murray Co., 163 Fed. 873, 89 C. C. A. 563. In that case there was 
an agreement that certain affidavits should be printed in the record, but 
there was no agreement that they should constitute a part of the rec- 
ord, and no bill of exceptions or proceedings of any kind by which the 
affidavits could hâve been im^ported into the record. Consequently, 
this court, finding in the record only the motion for attachment for 
contempt, the order to show cause and the judgment, and finding no 
error in that record, affirmed the judgment. Having a record before 
us, we turn to the assignments of error. There are but two of them. 
The first allèges error in entering the order adjudging Grove guilty 
of contempt, and the second allèges error in the refusai of the court 
to deny the order. Thèse assignments, though not sufficiently spécifie 
to conform to the best practice, are sufficient, we think, to justify our 
inspection of the record to ascertain whether there be in it any appar- 
ent error. 

The record shows that on April 4, 1909, the complainants, owner and 
licensee of certain patents for imjjrovements in elastic-fluid turbines, 
filed their bill of complaint charging the défendant with infringement 
of the patents. Issue Vk^as joined by the filing of answer and replica- 
tion. While the complainants were taking their proofs before the 
examiner they applied to the Circuit Court, and obtained from it a 
request addressed to the Secretary of the Navy that, if not inconsist- 
ent with the public interests, a certified copy of the plans and spécifica- 
tions filed by the défendant with the Navy Department for the build- 
ing of two certain torpédo boat destroyers, in so far as said plans andl 
spécifications related to the construction and conditions of opération 
of the turbine propelling machinery, and including any papers submit- 
ted by the défendant in addition to the plans and spécifications explain- 
ing the construction or conditions of opération of the so-calledl Zoellv 
turbine, be furnished to the counsel for the complainants. Subse- 
quently, the Secretary of the Navy replied that, in bis opinion, "the 
furnishing by the Department of the Navy to the complainants herein 
of the documents in the said request of the court concerning the 
Zoelly turbine engine would be detrimental to the interests of the 
United States." Thereupon the Circuit Court recalled and vacated 
its request. 
180 F.— 5 
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The complainants then served upon Henry S. Grove, président of 
the défendant company, a subpœna requiring him to produce before 
the examiner "the plans, dravvings, spécifications, and other illustra- 
tive and descriptive papers, copies of which were submitted by the 
défendant to the Secretary of the Navy of the United States and filed 
in the Navy Department of the United States relating to the construc- 
tion and opération of the steam turbines which the defendlant con- 
tracted with the United States to make and sell by contracts dated 
October 1, 1908, covering the construction of torpédo boat destroy- 
ers. Nos. 30 and 31, and including the plans or drawings relating to 
such steam turbines, copies of which hâve been filed in the Navy De- 
partment under section 'sixth' of said contracts." A package of pa- 
pers, under seal, containing, it was said, ail the documents called for 
by the subpœna, was produced before the examiner by Mr. Grève, 
but, under advice of counsel, he refused to permit the package to be 
opened or the contents to be exarained until after the court had passed 
on the following objections to the disclosure: 

".1. The pajiers in question are privlleged communications by the défendant 
to the United States Navy Department, and the disclosure thereof to the 
complainant, and to the public, would be prejudicial to the interests of the 
United States in that it would diselose milltary secrets, and be detrimental 
to the interests of the government, and would be i)rejudicial to the defend- 
ant's Interest, In that it would diselose trade secrets and features of design 
not covered by and havlng no relation to the patents in suit. 

"2. The Secretary of the Navy, through the United States District Attor- 
ney, bas already filed in this court a return to a request issued by the court 
to the Navy Department, for copies of the documents in question, which 
return certifies that the furnishing of the dociunents would be detrimental 
to the interests of the United States. 

"3. There is no counectiou between the patents in suit, or either of them. 
and the documents in question, and It does not appear that the complainant 
is not in position to prove any alleged act of Infringement without resorting 
to the necessity of dlsclosing to the complainant the trade secrets and de- 
signs of the défendant. 

"4. That the turbine machines of the complainant hâve not proven to be 
successful In commercial practlce, and the only apparent resuit of compelling a 
disclosure of the documents in question would be to enable the complainant 
to obtain possession of the features of design worked out by the défendant 
at defendant's expense. 

"5. That the documents In question relate wholly to work done for, and 
on behalf of the United States government in the building of government war 
vessels and the court is without jurisdiction to order an injunctiou against 
the United States government or the défendants acting as agents of the 
government In the building of such vessels, and being without jurisdiction 
to issue an injunctiou agalnst the government, and the government having 
declined to give copies of the drawings upon the ground that the same would 
be prejudicial to the interests of the government, the court ought not now 
to coinpel a disclosure to the complainant of the documents In question. 

'"6. That the documents called for are merely seeondary évidence, the 
originals belng on file in the United States Navy Department." 

The record of the case further shows that in June, 1908, the Navy 
Department advertised for bids for building 10 torpédo boat destroy- 
ers, and addressed a letter to the défendant stating that if it desired 
data on which to submit bids the Department would forward them 
"with the understanding that the information contained therein is to 
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be regarded as strîctly confidential." The défendant requested the in- 
formation and it was forwarded with this statement: 

"Ail of the above Information is to be consldered striotly confidential 
(Italles by the Navy Department), and Is to be used solely for the purijose 
of preparlng estimate of cost as a basls of blds, and the Department ex- 
perts and reciuires that the William Cramp & Sons Shlp & Engine Build- 
ing Company take ail possible précautions to prevent any of the plans, 
spécifications or other information pertaining to thèse vessels being seen 
by any unauthorized person, and es])ecially by any person not a citizen of the 
United States ; and the copying of the plans, speciflcations, or other data 
is prohibited." 

On September 1, 1908, the défendant retvirned to the Department 
the plans and spécifications previously forwarded to it, and also sub- 
mitted to the Department its own plans and spécifications for the work 
to be done. The Department accepted the defendant's bid, upon the 
defendant's plans and spécifications, for 2 of the 10 destroyers, and 
forwarded to it the plans, spécifications, and instructions for the work, 
with this notice: 

"Tou •will also please note the Bureau's instructions regarding the con- 
fidential nature of thèse plans and spécifications, and will exercise every 
possible précaution to prevent unauthorized persons, and persons not citi- 
zens of the United States, from having aceess to same or to any other in- 
formation concerning this vessel. Tou will also take reoeipt in duplicate 
from your employés to whom copies of the spécifications may be intrusted, 
forwarding thèse recelpts to this office for record. The blank receipts for 
this purpose are bound in each copy of the spécifications." 

The notice also required that the spécifications be returned to the 
Navy Department on the completion of each vessel. 

Upon the action of Mr. Grove in refusing to allow the sealed pack- 
age containing the spécifications and other papers to be opened be- 
fore the examiner, the complainants moved to hâve him adjudged 
guilty of contempt. On the hearing of that motion it was contended 
on behalf of Mr. Grove that it "would be detrimental to the in- 
terest of the United States" to compel the production of the pa- 
pers. The Circuit Court thereupon continued the further hearing of 
the motion for a period of two weeks in order to afford the Navy De- 
partment an opportunity to inform the court whether the plans and' 
spécifications could be put in évidence without causing the discovery 
of military or other secrets detrimental to the public interest. (See 
opinion, 176 Fed. 925.) At the next hearing the Secretary of the 
Navy had caused to be filed with the court a statement that the Navy 
Department is "unwilling, for reasons affecting public interests, to 
furnish the copies asked for in this case, but that, so far as it is con- 
cerned, if the papers referred to above are put in évidence otherwise 
than by the act of the Department the making public thereof would not 
cause the discovery of military or other secrets detrimental to the pub- 
lic interests." Thereupon the circuit court adjudged Grove guilty of 
contempt, and ordered him to pay the above-mentioned penalty of $1. 

The objection that the production of the papers called for will dis- 
close military or other secrets of the United States detrimental to the 
public interests is disposed of by the statement of the Secretary of the 
Navy that their production will not cause such disclosure. The objec- 
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tion that no injunction can be awarded in the principal case because 
of the government's interest in the construction of the torpédo boat 
destroyers, and that for that reason the papers ought not to be pro- 
duced, is invalid because it présents a question which can be properly 
considered only on final hearing of the principal case. The objection 
that the complainants' turbines hâve not proven successful in commer- 
cial practice requires the weighing of évidence, which we cannot do on 
a writ of error. The objection made in the brief on behalf of Grove 
that the complainants hâve no right to tlie disclosure because they 
hâve not proven title to die patents is answered by the fact that their 
proofs are not yet closed. 

The only remaining objection needing spécial notice is the one that 
the production of the papers called for in the subpœna would disclose 
trade secrets of the défendant and features of design, not covered by 
and having no relation to the patents sued on. The subpœna is very 
broad in its terms. It calls not only for the plans, drawings, and spéci- 
fications for the work on the steam turbines, but for "other illustrative 
and descriptive papers copies of which were submitted by the défendant 
to the Secretary of the Navy." It seems to us quite possible that a 
wholesale production of the papers thus called for will give to the 
complainants information not material to the issues in the patent suit 
and which Grove, as président of the défendant company, ought not to 
be required to disclose. John F. Metten, the défendant company's 
chief engineer, makes the following statement in bis affidavit : 

"Defenclant's engineers, uuder my direction, oarefuUy and witli sreat ex- 
penditure of tlme and effort deslsned, proportioued, and calculated. witb 
a view to meeting the peculiar conditions existlug, eacU part of the turbines 
for destroyers 30 and 31, and the turbines for thèse destroyers as designed 
l>y defendant's engineers include.niany entirely uew and extremely valuable 
features of construction and also of design, proportion, aiid caleulation. 
Many of thèse features eannot be protected In any other way than by main- 
taining secrecy regarding them. As long as li:ept from the public they are 
of great value to the défendant, but if disclosed other manufaeturers could 
copy them without redress to défendant. Défendant therefore lias exer- 
cised unusual care to prevent sueh features froui losing their secret ehar- 
acter, and the same are not known outside the défendant company so far 
as I know. Many of the features above referred to are shown in the draw- 
ings and papers covered by the subpœna duces tecum served upon Mr. 
Grove, and a disclosure of sueh papers would necessarily carry with it a 
disclosure of said features." 

On the other hand, Mr. Uvermore, who, in his affidavit for the com- 
plainants, States that he bas compared the construction and mode of 
opération of the turbines proposed to be constructed by the défend- 
ant, as that construction and mode of opération are described by two 
witnesses who bave seen the plans on file with the Navy Department, 
with one of the Curtis patents in suit, déclares that in his opinion the 
defendant's turbines, as thus described, show infringement of that Cur- 
tis patent. He gives his reasons for his opinion. We think that at 
least some of the papers called for by the subpœna, which we under- 
stand are copies or duplicates of those filed with the Navy Department, 
will show facts material to the issue. In sueh circumstances, what 
should the court do to secure for the complainants the production of 
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évidence material to their case without unnecessary dîsclosure of the 
def endant's trade secrets ? 

In 3 Wigmore on Evidence, § 2212, it is said : 

"In an epoch when patent ri.irlits and eopyritrlits for invention are so 
easily obtained and so amply secured. tliere can be only an oecasionat need 
for tlie préservation of an lionest trade secret witliout resort to public reg- 
isTrntioii for its protection. Suoli instances do oecur, but an object of the 
patent and copyrifrht lavs's is to render ttiem as rare as possible, and the pre- 
sumption should be against their propriety. In other words, a person claiin- 
Ing that lie needs to Iceep thèse things secret at ail should be expected to 
make the exigency particularly plain. In the next place, the occasion for 
demanding such a privilège arises usually in actions where the party claim- 
Ing it is one elmrged wlth infringing the rights of another by fraudulent 
compétition in business, and the existence of the fraud can be proved only 
by Investigating the claimant's methods of business. In such cases it might 
amount practieally to a légal sanction of the fraud if the court conceded to the 
aileged wrongdoer the privilège of keeping his doings secret from judicial in- 
vestigation. No privilège at ail should there be conceded, although as much 
privacy as possible might be preserved by compellingdisclosure no fartherthau 
to the judge hiniself, or to his deiegated master or auditor, if (as is usual) the 
cause is tried by chancery procédure. * * * What the state of the law 
actually is would he diflicult to déclare i^recisely. It is cleiir that no ab- 
solute privilège for trade secrets is recognized. On the other hand, courts 
are apt not to require dîsclosure excei}t in such cases and to such extent 
as may appear to be indispensable for the ascertainnient of truth. More 
than this, iu définition, eau as yet hardly be veutured." 

In Edison Electric Light Co. v. United States Electric Lighting Co. 
(C. C.) 45 Fed. 56, it appears that certain documents required by a siib- 
pœna duces tecum to be produced before the examiner in a patent suit 
were brought into court, and Judge Lacombe directed that they be de- 
livered to the examiner. "When any one of them is called for by the 
défendant," said he, "if objection to its exhibition is made by counsel 
for complainant, the examiner will certify the objection to the court 
and send therewith the document itself. Thereupon tlie court will rule 
upon the objection." It seems to us this practice might be adopted in 
the présent case, for we do not understand that the rule of practice 
prescribed in Blease v. Garlington, 92 U. S. 1, 33 L- Ed. 521, exempts 
a fédéral court from the duty of protecting a witness who may be called 
on to give évidence clearly privileged and not material or relevant to 
the issue. See Dowagiac Mfg. Co. v. Lochren, 143 Fed. 211, 214, 74 
C. C. A. 341. 

After Grove had produced the sealed package before the examiner, 
he was aslted the following questions to which he made the following 
answers : 

"Q. This sealed package which you hâve produced hère contains. as I 
understand you, ail the papers called for by the subp(Bna exce-pt the plans 
or drawings filed under section of the contract? A. I am iuformed and 
believe that this package contains ail the papers flied in «uinection wlth 
the bid and ail of the drawings relating to the steam turbines tiled subsé- 
quent to the bid under section G of the contract. Q. Your understanding 
is, then, that this package contains ail the papers called for by the sub- 
pœua? A. Yes. Q. Do y»u décline to hâve thèse papers iuspected at the 
présent time and put in évidence by coniplainants' counsel ? (Defendant's 
counsel advises the witness that he is CTititled to décline to bave the papers 
examlned uulil this question bas been passed on by the court.) A. Under ad- 
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vioe of coimsel I décline to Lave the papers examiiied untll ordered to do sa 
by the court." 

There was no absolute refusai to permit the papers to be introduced 
in évidence. The attitude of the vvitness, in view of the Navy Depart- 
ment's repeated injunctions to keep strictly confidential the information 
contained in thèse papers, and in view, a!so, of the fact that the Secre- 
tary of the Navy had filed with the court the above-mentioned state- 
ment that the furnishing of the ir''nrmation requested by the court 
would be detrimental to the intercsts of the United States, and that the 
court had thereupon recalled its request, was reasonable and highly 
profier. It does not appear that he lias in any wise contemned the au- 
thority of the court. On the contrary he expressly submitted himseli 
to its authority. It is said in the brief of the complainants that after 
the circuit court had concluded that the papers should be exhibited to 
complainants' counsel, the complainants' counsel suggested that an 
order directing the examiner to disclose the papers would be sufficient, 
but that the defendant's counsel insisted that an order adjudging con- 
tempt be made to the end that a writ of error might be sued out. We 
do not, however, find anything in the record to support the statement 
that the defendant's counsel assumed any such position. The order in 
the printed volume overruling the defendant's objections to the dis- 
closure of the papers and directing Grove to appear before the ex- 
aminer for furtlier examination, is not signed, is not mentioned in the 
stipulation of counsel specifying the papers that should constitute the 
record, and therefore is no part of the record. Indeed, when the 
case came first before the court, on the facts as they existed wlien 
Grove was before the examiner, the court itself seems to bave doubted 
whether it was Grove's duty to submit the papers for inspection, for 
the hearing was continued for two weeks in order to learn further 
from the Navy Department what its position in the matter really was. 
It was not until after the reply of the Department came, qualifying in 
a very material respect the answer it had previously given to the 
court's request for copies of the papers, that the court concluded that 
the papers should be submitted to complainants' counsel. 

We think the case is not one of contempt, and the order is reversed, 
with costs. 



en Y SON V. G ALLO. 

'(Circuit Court of Appeals, Slxth Circuit. June 7, 1010.) 

No. 2.022. 

1. SfASTEB AND SERVANT (§ 264*) IN-TURT TO SERVANT— EVIDENCE ADMISSIBLE 

UniiEB l'I.EAIll.-vriS — SUFFICIEXCY OK ALLEGATIONS. 

Wtiere platnrtff was injured while workins as an employé In the base- 
nient of a building under construction l)y défendant as confractor by the 
Blipiiing and fiilling upon hiiQ of stcel licaïus, three of which were being 
Jowereci into the lia.seuient at once liy nieans of a derrick, an aliegration 
In his pétition "ibat the tools and appliaiiees then ar.d there owned and 
u.sed by Ihe défendants were iniideipiii te to lift more tiian one beani at a 
time," tosether witli a further allégation of nesligence in attenipting to 

•For ollier cases eee Bume ttiplc fc § «umbeu in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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lift the beams by fastening tliem inerely by a single loop riear tlie ceater, 
were sufflcient to autborize tbe admission of évidence of tbe failure of 
défendant to furnisb guide line.s to steady tbe beams, sbown to be a prop- 
er and usual appllance, under Rev. St. Oblo 1908, § 509G, whleli provides 
that the allégations of a pleadiiig sball be liberally construed with a view 
to substantlal justice between the parties. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 8G1- 
876; Dec. Dig. § 264.*] 

2. Courts (§ 359*) — State Laws— Construction in Fedkrai, Courts— Con- 

PORMITY StaTUTE. 

Under tlie fédéral eonformity statute (Rev. St. § 914 [U. S. Oomp. St 
1901, p. 6S4J), wblch provides that the pleadings in actions at law in tbe 
fédéral courts sball conform as near as niay be to those in tbe stat» 
courts, tbe fédéral courts may loolv to the state statutes upon tbe ques- 
tion of the construction of pleadings in such actions. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 359.* 
Conformity of practice in common-law actions to that of state courts, 
see notes to O'Connell v. Reed, 5 C. G. A. 594 ; Nederland Life Ins. Q). v. 
Hall, 27 C. C. A. 392.] 

3. Pleading (§ 430*) — Variance— Statutokt Provisions. 

Under Rev. St. O'hio 1908, § 5294, which provides that no variance 
sball be deemed materiai unless it bas actually misled tbe adverse party 
to bis préjudice, and that wben it Is alleged that a party bas been so mis- 
led the fact nmst be proved to the satisfaction of the court, which may 
then permit an amendment of the pleading, there eannot be a fatal vari- 
ance where there was no claim of belng misled by the adverse party 
when the évidence was ofCered, but It was met by counter évidence. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 1438; Dec, Dig. 
§ 430.*] 

i. Masteb and Servant (§§ 285, 280*) — Action foe Injuby to Servan-p- 
Questions for Jury. 

Evidence, in an action by a servant against the master to recover for a 
Personal injury, held such as to render it proper to subralt to the jury 
the questions of defendant's négligence, and whether such négligence 
caused the injury by rendering unsafe the place where plaintiff worlied. 

[Ed. Note. — For other cases, see Master and Servant, Dec Dig. |§ 285, 
28G.*] 

5. Master and Servant (§ 201*) — Mastee's Liability fok Injury to Serv- 
ant — CoNOURRiNG Négligence of Fellow Servants. 

If the failure of the master to provide and maintaln a safe place to 
■worli contributed to the servant's injury, he is liable for such Injury, not- 
withstanding the concurring négligence of fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 515- 
534 ; Dec. Dig. § 201.* 

Concurrent négligence of master and fellow servant, see note to Mao- 
pin V. Texas & P. Ry. Co., 40 C. C. A. 236.] 

0. WoRDS AND Phrases— "Inadéquate." 

The word "inadéquate," as applied to appliances, may signify Insuffl- 
ciency or lacli of "appliances." 
7. WoRDS AND Phrases— "Snub Ropes." 

Guide Unes used to steady beams in their descent from a derrick plat- 
form are called "snub ropes." 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action by Gaetano Gallo against Thomas B. Bryson. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

•For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This action was begun in the common pleas covirt of Cnyalioga eontity, Oliio, 
by Gaetano Gallo asïainst the Tidewater Buildliiî,' Company and Tlionias B. 
Bryson, to reoover damages in the sum of .$20,000 for personal injuries al- 
ïeged to hâve been sulïered by Gallo while in the employ of défendants and 
through their négligence. The building eompany is a corporation orgauized 
under the laws of New ïork. and Bryson is a citixen and résident of that state. 
The case was removed to tlie court below on the gronnd of diversity of citi- 
zenship, and was tried on the pétition filed in tUe state court and separare 
answers and a reply tiled in the trial court. At the close of the plalntiîï's 
évidence a motion to direct a verdict in favor of the building eompany was 
granted, and a like motion by Bi'yson was denied. A verdict for $5,000 and 
judgment thereon were rendered against Bryson. The case is pending hère 
on proceedings in error. 

Bryson, a contracter, was eugaged in constructing a building in Cleveland. 
and Gallo, a laborer in the euijtloy of Bryson, was eugaged lu niixing and 
wheeling concrète witliin the building as far as it had progressed, at the time 
of the injury. The building was ahout 200 feet square and frouted on two 
rttreets. A platform witli a derrick upon it was uiaintained on one side of 
this building at the level of one of tlie streets as a place and means for re- 
ceiviug materlals and then lowering tlieni iiito the cellar and basement. Gal- 
io's work was in the basement, and the place provided for niixing concrète ^^-as 
directly under this jùatform. The accident was caiised by the fall of marerial 
from the derrick. It was atternpted to lower three steel beams at one tinie, 
each weighing about 700 pounds, by fastening the derrick ehain around tbein 
at their eenter, when they slipped froin their fastening and so iiijured Gallo 
as to require amputation of one of his bands. 
, ïhe plan of conducting the vvorlc involved a division of it Into three ))arts, 
to wit, Iron work, carpenter worlc, and nnskilled labor. One Eldridge wa.s 
the superintendent and in control of ail the nien and work. île had an as- 
sistant, named Lowery. The iron worlî was under the immédiate charge of 
a foreman named Schnmnk ; and under him was an iron worker named Keith, 
who fastened the chain to the three beams which fell and iujured Gallo. The 
carpenters were under the control of another foreman, and the un.skilled labor- 
ers like Gallo were under control of still another foreman, named Stevenson; 
but nelther of the last-mentloned foremen seenis to bave been iumiediutely 
concerned with the lowering of steel beams. 

W. B. Stewart, for plaintiff in error. 
H. F. Payer, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
Although there are quite a number of assignments of error, the con- 
troversy is reducible to two issues. One arises upon a claim that the 
accident was caused by admitted neç^Hgence of certain fellow servants 
of Gallo who were eugaged at the «icrrick in giving orders for lower- 
ing and in handling the three steel beams. The other grows out of 
the receiving of évidence, and of a portion of the charge of the court 
below, touching a claim that Bryson failed to fumish appliances 
necessary to steady the beams as they were lowered and so failed to 
furnish Gallo a safe place in which to work. Stating thèse issues in 
other language: They concern the violation of primarj' duties, first, 
by Gallo's fellow servants, and, second, by Gallo's employer, Bryson. 
. The admitted négligence is claimed on behalf of Bryson to hâve 
grown out of an order given by Schmunk as foreman of the iron 
workers to l'Ceith as an iron worker under him, to lower at one time 
the three beams in question instead of one at a time as previously di- 
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rectecl by Superintendent EIdridge. One complaint is that the court 
below erroneously submitted to the jury the question of neghgent 
opération of proper apphances by fellow servants of Gallo. But we 
think the charge was in favor of Eryson upon this feature. As il- 
kistrative of this, we may refer to the following portion: 

"Nor does the fact tliat a person is liurt, or the fact that the plaint iff was 
hurt, and his injury was due to the fact that soinebody who was workins 
there, like Keith or the other associâtes of his, was neglisent — was not exer- 
c-isiug ordinary care — niake the défendant lialile. The nejrlisence of soiiie fel- 
low workman of the plaiutiff, resnlting in injury to the plaintiff. would not, 
in and of itself, or beeause of that fact alone, nialve the employer liable." 

This was emphasized by a statement shortly following it : 

" * * * And so the plaintiff must show by a prépondérance of the proof, 
liefore lie can recover, that it was the défendantes négligence which was re- 
sponsible for the falling of the bearas." 

We may therefore safely pass by the question of fellow service or 
of liability in that regard, and turn to a considération of the im- 
portant question touching the claim of failure of the master to fur- 
nish necessary appliances. The claim of Gallo is that there was a fail- 
ure to furnish guide lines called "snub ropes," to steady the beams in 
their descent from the derrick platform to the floor of the basement. 
The objection of Bryson is that no such failure was alleged in the 
pétition. Keith was permitted to testify that there was no "guide 
line or snub line there" for him to use, when attempting to lower 
the three beams, and defendant's counsel at the time objectcd "on the 
ground that it is not covered by the pétition; there is no allégation 
against us for failure to bave such." It must be coneeded that the péti- 
tion does not in express terms contain such an allégation. It does 
contain many allégations of spécifie négligence ; and one inquiry is 
whether any of them separately, or in connection with others, may 
fairly be regarded as broad enough to justify admission of this évi- 
dence. Among the allégations are the following: 

"* * * ïhey (défendants and their superlor agents and servants) were 
careless and négligent in undertaking to lift by means of said derrick at one 
time three métal beams of such great weight and size, and, the plaintiff says 
that the tools and api)lianees then and there owned and used by the défend- 
ants were inadéquate to lift more than one beam at a time. ïhey were further 
careless and négligent in this, to wit, tliat they just prior to attemptiiig to 
lift said beams had recklessly fastencd and secured the same merely by a 
single loop over and around said beams and near the center thereof, inst'ead 
of securing and fastening the same by at Icast two loops near the ends there- 
of, so as to secure and insure a proper balancing of said beams wheu the same 
would be lifted in the air." 

Again : 

" * * * In failing to apprise him of their purpose then and there to 
elevate said beams in the air in the manner and nnder the conditions afore- 
said, and in failing to provide for him a safe place in which to work." 

Thèse allégations, as well as the others, were traversed in the an- 
swer by simple déniai. What is the true scope and meaning of the 
words "that the tools and appliances then and there owned and used 
by the défendants were inadéquate to lift more than one beam at a 
time"? It was nowhere alleged that the derrick or its depending 
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cable, chains, or appliances were broken by the weight of tbe beams 
or otherwise. It is within the ordinary and accepted meaning of the 
word "inadéquate," as used in the allégation, that it may signify in- 
sufficiency or lack of "appliances." True the word is followed by the 
words "to lift more than one beam at a time" ; but thèse words 
must be read in connection with other allégations such as the succeed- 
ing language, in which it is charged that it was attempted "to lift said 
beams" by fastening them merely by a single loop near the center in- 
stead of fastening them "by at least two loops near the ends thereof so 
as to secure and insure a proper balancing of said beams when the 
same would be lifted in the air." The complaint therefore was not of 
inhérent weakness in appliances, but rather of an insufnciency of appli- 
ances for balancing the beams when it was attempted to lift two or 
more at one time from the derrick platform and to lower them to the 
basement. If this meaning or its équivalent is not applied, it is hard to 
conceive of any purpose at ail in using "inadéquate." Enough appears 
in the évidence to show that a guide line or snub line was a proper and 
usual appliance for staying and balancing beams when so carried. 

It is not meant to say either that the language quoted or that the 
language of the pétition as a whole is as clear as it should hâve been 
respecting averment of violation of the primary duty of the master. 
But the présent pétition was prepared under the Ohio Code of Civil 
Procédure and was filed in an Ohio court. Under section 914, Rev. 
St. U. S. (1 U. S. Comp. St. 1901, p. 684), the practice and pleadings 
in a case like this are required to conform "as near as may be" to 
the practice and pleadings, etc., prescribed in the state within which 
the fédéral court is held. We may therefore upon such a question as 
this look to the Civil Code of Ohio to ascertain how such a pleading 
should be construed. Glenn v. Sumner, 132 U. S. 152, 156, 10 Sup. Ct. 
41, 33 L. Ed. 301 ; Roberts v. Lewis, 144 U. S. 653, 656, 12 Sup. Ct. 
781, 36 L. Ed. 579 ; Nudd et al. v. Burrows, 91 U. S. 426, 442, 23 L. 
Ed. 286. No question arises hère like that in Liverpool & L. G. Ins. 
Co. V. N, & M, Friedman, 133 Fed. (6th Circuit) 713, 716, 66 C. C. A. 
543. By section 5096 of that code it is provided that : 

"The allégations of a pleading shall be liberally construed, wlth a vlew 
to substantial justice between the parties." 

See, also, section 4948; Clay v. Edgerton, 19 Ohio St. 549, 2 Am. 
Rep. 422 ; McCurdy v. Baughman, 43 Ohio St. 78, 1 N. E. 93. 

ConstTuing the language of the pétition liberally "with a view to 
substantial justice between the parties," we are not persuaded that 
the trial court committed error of a prejudicial character in admitting 
the évidence in question. 

But we need not rest this conclusion merely upon the language of 
the pétition. It is to be observed that the défendant at no time pre- 
sented a motion to make the pétition definite and certain. The ob- 
jection that there was nothing in the pétition to suggest that the 
claim in dispute would be made, or that évidence would be oiïered in 
its support, is not convincing. Défendant did not in the objection 
as made or elsewhere claim to be taken by surprise, or in any manner 
to be misled by the introduction of such évidence. On the contrary. 
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he met tlie daim by testimony and tried the case to its end apparently 
with as much préparation as if spécifie issue had been made in that 
regard by the pleadings. It is earnestly insisted, however, that fatal 
variance intervened. 

Presumably plaintiff would hâve been allowed to amend bis péti- 
tion, if amendment had been suggested by counsel and deemed ncces- 
sary by the court. As observed by Judge Severens in Hernan v. 
American Bridge Co., 1C7 Fed. (6th Circuit) 930, 936, 93 C. C. A. 330, 
336: 

"The authority vested In the fédéral courts to amend the procesa, plead- 
ings, and proceedlngs In cases brought before them is ample; probably not 
less so than In any other System of jurisprudence." 

Recurring to the Ohio Code of Civil Procédure respecting ques- 
tions of pleading and amendment, by section 5294 it is provided: 

"No variance between the allégation In a pleading, and the proof, shall be 
deemed material, unless it bas aetually misled the adverse party to his préj- 
udice, in maintaining his action or défense upon the mérita, and when it la 
alleged that a party has been so misled, that f act must be proved to the satis- 
faction of the court, and It must also be shown In what respect he has been 
misled ; and thereupon the court niay order the pleading to he amended, up- 
on such terms as are just." 

Section 5295 provides: 

"When the variance is not material, the court may direct the fact to he 
fouud according to the évidence, and may order an immédiate amendment, 
without costs." 

It follows that, whether amendment was necessary or not, at most 
there was not under the facts pointed ont a material variance. Rail- 
way Co. V. Lavalley, 36 Ohio St. 231, 225; Sibila v. Bahney, 34 Ohio 
St. 399, 408 ; Benninger v. Hess, 41 Ohio St. 64, 68 ; Cincinnati St. 
Ry. Co. V. Whitcomb, 66 Fed. (C. C. A., 6th Circuit) 915, 14 C. C. A. 
183 ; Derham v. Donohue, 155 Fed. (C. C. A., 8th Circuit) 385, 386, 
83 C. C. A. 657 ; Washington & Georgetown R. v. Hickey, 166 U. S. 
521, 531, 532, 17 Sup. Ct. 661, 41 L. Ed. 1101; Baltimore & Potomac 
R. V. Cumberland, 176 U. S. 232, 238, 20 Sup. Ct. 380, 44 L. Ed. 447. 

Furthermore, in view of what has been shown, it is not perceivable 
why section 5115 of the Ohio Civil Code is not applicable. It provides : 

"ïhe court, in every stage of an action, must disregard any error or defect 
In the pleadings or proceedlngs which does not affect the substantial rights 
of the adverse party ; and no judgment shall be reversed, or alïected, by rea- 
son of such error or defect." 

We therefore conclude that we should consider this case as though 
admittedly an issue had been distinctly formulated by the pleadings 
alleging and denying failure of the master to supply the necessary 
guide lines, or "snub ropes," as they are called, for use in staying 
and balancing the beams. It is not necessary to set eut and analyze 
the évidence introduced upon this subject. It is enough to say that 
our study of the record satisfies us that there was conflict in the testi- 
mony and that the jury was fairly and clearly instructed upon the 
subject. Said the learned trial judge: 
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"So weliave tlie questions: Did tlie falhireof tlie men to attach thèse ropes 
cause tlie accident? Was it on account of tlie absence of tlie ropes tliat the 
injury to the plalntifC resulted? Was tliere at the time available for the use 
et" Keith and his associâtes rope of sutlieient quautity to be used for sucla 
snub line or guide line, or hoth, according as oue or both were uecessary un- 
der the conditions then existing? Did Keith malve a suitable search or suit- 
able Inquiry for such rope, under ail the circnmstances? Ought he to hâve 
made a further search than he did inalte? Ought he or his associate, Schmunk, 
to hâve iuquired of Eldridge, the superintendent? Did they do what, uudor 
ail the circumstances of the situation that surrounded theni — the danger, If 
any, tliat they might reasonably apprehend from the use of thèse instru- 
mentalities in tliat way to lower tliese beanis — they ought to hâve doue as 
men of ordinary prudence to satisfy themselves that there was no rope avail- 
able for use on thèse beams? If they did and found no such rope, and tlie 
failure to flnd it and use it was the cause of the accident, thon the plaintiff 
is eiititled to recover." 

The fellovv-servant doctrine and the great number of décisions 
cited in that behalf by the learned counsel for défendant belovv thiis 
become irrelevant. We beheve upon the facts that this case mtist be 
ruled by the principles affirmed in the décision of the Suprême Court 
in Kreigh v. Westinghouse & Co., 214 U. S. 249, 257, 29 Sup. Ct. 619, 
622, 53 L. Ed. 984. No question of contributory neghgence is pre- 
sented; and under the verdict and judgment we must assume that Bry- 
son failed to discharge his primary duty to furnish sufficient apphances 
properly to manipulate the beams during their descent to the base- 
ment, and that he failed to provide for Gallo a safe place in which 
to work as alleged in his pétition. This négligence is not affected by 
the circumstance that those engaged at the derrick and with the 
beams were also négligent in performing the work. As said by Mr. 
Justice Day in the case just cited : 

"If the négligence of the master in faillng to provide and malntain a safe 
place to work contributed to the Injury received by the plaintiff, the mas- 
ter would be liable, notwithstanding the concurring négligence of those per- 
forming the work. Grand Trunk R. R. Co. v. Cummings, 106 U. S. 700 [1 Sup. 
Ct. 493, 27 h. Ed. 2G6] ; Deserant v. Cerillos Coal Railroad Oo., 178 U. S. 
409, 420 [20 Sup. Ct. 907, 44 D. Ed. 1127], and cases, there cited." 

The assignments of error must be overruled, and the judgment 
affirmed, with costs. 



TIPPETT & WOOD V. BARIIAU 

(Circuit Court of Appeals, Eonrth Circuit. July 12, 1910.) 

No. 909. 

1. COKPOKATIONS (§ 478*) — MOHTGAGES— AFTEE-AcQUIEED PEOPERTY CLAUSE. 

Under an after-acquired property clause in a corporation mortgage 
securing bonds, any property acquired by the inortgagor subséquent to the 
exécution of the mortgage, and which is witliin the gênerai description 
contained therein, will become as fully subject to the lien of the mort- 
gage in equity as if such property liad been,ovvned by the mortgagor at the 
date of the exécution of the mortgage, subject to such limitations as are 
imposed upon it when acquired by the mortgagor. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 478.*] 

•For other casas see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CoRPOEATioNS (§ 478*) — Mor.TGAGES— After-Acquieed l'p.orEi'.TY Clause— 
Improvements on Real Estate— IIeservation of Lien by Co>;tractor. 

A water comijany issiied bonds secured by a mortsai»e of ail tlie j)vo])- 
erty it tlien owned or should thereafter aequire. It subsequeutly acquived 
a tract of land and contracted with petitloners to construct a stand) lipe 
thereon as a necessary and permanent part of its waterworks System, and 
wliicli was attached by bolts, to a concrète fonndation construc-t(>d by tbe 
Company. Hcld, that a provision of the contract by wliieh petitioners re- 
serx'ed title to the standpipe, with the right to remove it if the coutract 
I^rice was not paid, was inelïective as agaiiist the niortga.içe creditors. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 478.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

Suit in equity by John A. Barham against the Peninsula Pure Wa- 
ter Company and causes consohdated therewith. Tippett and Wood, 
intervening petitioners, appeal from an order disallowing their claim 
to priority as creditors. Affirmed. 

The question at issue upon this appeal arises between the holders of bonds 
of the l'eninsula l'ure Water Company issued uuder and secured by a mortgage 
to the Knickerbocker Trust Company and Tippett & Wood, the apjiellants. 

By deed bearing date February 1, 1!)0G, and recorded in the clerk's oftice 
of Elizabeth City county, Va., February ]6, lOOG, the Peninsula Pure Water 
Company conveyed to the Knickerbocker Trust Company of New York City 
ail of its property, riglits, and franchises to secure an issue of $."500,000 of 
flrst-mortgage bonds. This deed contains what is generally known as the 
"after-acquired property clause," the language being: "Does grant, bargain. 
sell and convey « * * ail other property, real, Personal or mixed, of 
whatsoever kind or description, and wheresoever situated now owned or pos- 
sessed by it, or which may hereafter be acquired by it, the said Peninsula 
Pure Water Company; also ail corporate and other franchises, privilèges, 
rights, benefits, immunities and exemptions * * * either by législative 
grant or contract, or otherwise." By deed l)earing date March, 38, 1006, 
and recorded March 29, 1000, Thomas Harmond and wife conveyed to the Pen- 
insula Pure Water Company a certain tract of land locate<l in the town of 
Ilampton, in the county of Elizabeth City. And by a contract bearing date 
March 9, 1006, but which was actually executed some time after that date. 
Tippett & Wood, the intervening petitioners, entered into an agroement with 
the Peninsula Pure Water Company and Whetstone & Company by which 
they agreed to erect for the use of the Peninsula Pure Water Company a cer- 
tain standpipe for the price of .$8,148, and according to plans and spécifica- 
tions referred to in said contract, said contract being under the corporate 
seal of ail parties. This standpipe was subsequently erected on the tract of 
land purchased of Thomas Harmond et ux., and was completed according to 
plans and spécifications, althougU the water conipany was placed in the hands 
of the recelvers before there was a formai acceptance of the standpii)e by 
it. The water Company prepared a concrète fonndation upon which the stand- 
pipe was constructed, and to which it was attached by bolts and tans. This 
contract which was never recorded contained the followlng clauses: "No right. 
or title to said standpipe. or to the material of which tlie same is eomposed, 
shall pass to Whetstone & Conqjany or Peninsula Pure Water Company, or to 
any other persons or companies until ail the payments above nientioned shall 
be fully made; and, if in any case ail the payments are not made, Tippett & 
Wood may enter u])on the projjerty and remo^-e the material or standpipe as 
furnished by them." "If said Whetstone & Company and Peninsula Pure Wa- 
ter Company shall keep and perform ail the ternis of this agreement and make 
no default in any of said i)ayments as they beeouie due, and in that case said 
Tippett & Wood will make, exécute and deliver to Whetstone & Company or 
Peninsula 'Pure Water Company a good and sufficient blll of sale for said 

•For other cases see siime topic & § numbek in Dec. & Am. Digs. Iiiu7 to date, & Rep'r Indexes 
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standpipe." Said standpipe was built and completed according to plnns and 
spécifications prior to receiversliip proceedings ; but default was made In 
tlie pa.vnieiits pro\idod for leaviug a balance nnpaid of l?2,r)4S, with iiiterest 
from Febniary 1, 190T, and $97.78. with intei'a«t from Mardi 1, 1007 (tliis lat- 
ter sum was for repairs and lalior cansed by tlie alleged dela.y of the water 
Company to niake prof>er tests after completion of tUo worlc). wherenpon Tippett 
& Wood f vd its pétition setting up Its contract and praying leave of court to 
enter iipoii tlie premises and remove the said standpipe accordlng to the terms 
of its contract. 

The deeree for sale of the water companies' properties Included the stand- 
pipe in question, tlie court reserving "to ail persoiis claiming a lien or liens 
against any of tlie assets or property herein authorized to be sold the same 
liens, rights. or claiin against the money derlved from the said sale as such 
person or persons uiay hâve, or could set up and establish against the said 
assets or projierties as if no sale had been had hereunder," Tippett & Wood 
consenting. wlthont pre.1udice, that Its claini be paid eitlier in money or by re- 
nioviiig the staiu)])ipe; the properties of the water couiiianies including the 
slaiid]ili)e in question clainied by Tippett & Wood were subsequently sold as a 
wliole and the said sale duly confirmed. 

Tbe rejiort of the spécial master tiled on Septeinber 29. 1!>00, allowed the 
clnim of Tiiipett & Wood as an unsecured debt, and disallowed the prlority of 
the same over the tirst mortgage bonds. Tippett & Wood, by counsel, tiled ex- 
ci'iitioiis to said report of the spécial master, which exceptions were overruled 
by the court. 

William C. L. Taliaferro, for appellant. 

Henry W. .Anderson and William H. White, Jr. (Munford, Hunton. 
Williams & Andersen, on the brief), for appellees. 

Before GOFF, Circuit Judge, and KELLER, District Judge, 

KELLER, District Jndge (after stating the facts as above). In the 
argument it was admitted that if the standpipe which was the sub- 
ject of the contract between appellants, Whetstone & Co. (the gêner- 
ai subcontractors) and Peniiisula Pure Water Company, became a 
fixture. so as to become annexed to the freehold, it would pass 
under the lien of the mortgage by virtue of the "after-acquired prop- 
erty" clause ; but it was strenuously insisted that by the terms of the 
contract it is apparent that no such annexation was contemplated by 
the parties to that contract. We do not so understand this contract 
that the subject of it was never to become annexed to the freehold, 
but rather that there was an attempt to so préserve the status of the 
subject of the contract as that, in the event of necessity, it might be 
reclaiined as personal property the title whereto had not been parted 
with by the appellants. The standpipe was to be erected "for the use 
of the Peniusula Pure Water Company," and when erected in accord- 
ance with spécifications attached to and made a part of the agreement 
was to be "accepted by Whetstone & Co. and Peninsula Pure Water 
Company." 

The spécial master found: That the standpipe in question was 
erected upon a foundation which is supposed to be 85 feet in diameter 
and 10 feet in diepth, and is attached to this foundation by anchor 
bolts 10 feet in length and 2 inches in diameter. Thèse anchor bolts 
are imbedded in the foundation. The standpipe is 18 feet in diameter 
and 140 feet high above the top of the foundation. That the stand- 
pipe is a part of the original construction work of the System of 
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waterworks intended to be constructed, and an indispensable part of 
such System, as without such a standpipe it would hâve been impos- 
sible for the water company to hâve furnished its consumers with 
water. That it is one of the intégral parts of the property which as a 
whole was to constitute the security of the mortgage creditors. 

As between the parties to the contract doubtless the rights reserved 
to Tippett & Wood would be binding, but as the question hère is be- 
tween the appellants, on the one side, and the trustée under the mort- 
gage and the bondholders, on the other, it is pertinent to inquire 
whether there is any reason or principle upon which the interests of 
thèse latter parties who were not parties to this contract can be af- 
fected by it. There is a line of cases which, with more or less una- 
nimity, holds that where a mortgage exists on real estate, and an acces- 
sion is subsequently made of property agreed between the vendor and 
the mortgagor to be treated as personalty and a réservation of title 
until paid for agreed upon between vendor and mortgagor-purchaser, 
such accession, if it can be severed from the realty without injury to 
the latter or to the value of the security for the mortgage debt as it 
stood before the improvement was made, will be impressed with the 
same character as between- the vendor and the mortgagee as between 
the vendor and mortgagor; in other words, that it does not become 
real estate, and may be removed without invading the rights of the 
mortgagee. Of this class are Campbell v. Roddy, 44 N. J. Eq. 844, 
14 Atl. 279, 6 Am. St. Rep. 889, Binkley v. Forkner, 117 Ind. 185, 19 
N. E. 753, 3 L. R. A. 33, German Sav. & L. Soc. v. Weber, 16 Wash. 
95, 47 Pac. 224, 38 L. R. A. 267, and Northwestern Mut. L. Ins. Co. 
V. George, 77 Minn. 319, 79 N. W. 1038, 1064, and thèse cases and 
some others support this doctrine more or less completely. 

Upon the other hand, there are many cases (some of wdiich will be 
hereinafter referred to) which hold that personal property incor- 
porated into or affixed to real estate in such manner that it would be 
subject to the lien of an existing mortgage thereon as between the 
mortgagor and mortgagee will be so subject to the lien of the mort- 
gage, notwithstanding the existence of an agreement between the ven- 
dor and the mortgagor that it shalh retain its character as personal 
property, unless the mortgagee be also a party to such agreement. 
This is what is generally known as the Massachusetts rule, and it lias 
been affirmed by many other courts of last resort, and particularly by 
the Suprême Court of the United States in several cases hereinafter 
séparât ely referred to. 

We think this latter doctrine announces the correct principle, 
especially where the application is, as in the présent case, confined to 
a case wherein the mortgage (containing an after-acquired property 
clause) has been drawn for the purpose of embracing the entire work- 
ing plant of the corporation, including its franchises, as in such cases 
it is usually true that the mortgage is given at a time when the real 
estate is but very insufhcient security for the debt, and the subséquent 
accessions are very generally made by the expenditure of the funds 
derived by reason of the negotiation of the bonds secured by such a 
mortgage, and the mortgage is made and received in contemplation oi 
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such accessions. In siich cases tlie equities of the beneficiaries unJcr 
the mortgage shouki and must attach to such accessions as, under tlie 
description contained in tlie mortgage, are included within it, unless 
some higher equity or a légal title intervenes. In tliis case the mort- 
gage to the Knickerbocker Trust Company was executed February 
1, 1906, and recorded February 16, 1906. The deed from Thomas 
Harmond and wife to the Peninsula Pure Water Company for the 
land upon which the standpipe was erected was executed on March 8, 
1906, and recorded on March 29, 1906. The contract between appe- 
lants Whetstone & Co. and the Peninsula Pure Water Company was 
dated March 9, 1906, but was not really executed until some time after 
its date, and was not recorded. 

Under an after-acquired property clause such as that contained in 
the mortgage executed to secure the bondholders in the case at bar, 
any property acquired by the mortgagor subséquent to the date of 
exécution and delivery of the mortgage, and which is within the gên- 
erai description contained therein, will become as fuUy subject to the 
lien of the mortgage in equity as if such property had been owned by 
the mortgagor at the date of the exécution and delivery of the mort- 
gage. Penîiock v. Coe, 23 How. 117, 16 L,. Ed. 436; Galveston, etc., 
R. R. Co. V. Cowdrev, 11 Wall. 459, 20 L. Ed. 199 ; Branch v. Tesup, 
106 U. S. 478, 1 Sup. Ct. 495, 27 L. Ed. 279; Thompson v. White 
Water, etc., R. R. Co., 132 U. S. 68, 10 Sup. Ct. 29, 33 L. Ed. 256. As 
a matter of course, such subsequently acquired real estate comes 
under the lien of the mortgage subject to such limitations as are im- 
posed upon it when acquired by the mortgagor — in other words, only 
such interest passes as passed to the mortgagor-^and hence, had the 
property conveyed by Thomas Harmond and wife to the Peninsula 
Pure Water Company been subject to a lien (for purchase money or 
otherwise) on March 8, 1906, when it was acquired, such lien would 
hâve been preserved as against any claims of bondholders or trustée. 
Of this nature were the facts in the cases of Wood v. Holly Mfg. Co., 
100 Ala. 326, 13 South. 948, 46 Am. St. Rep. G5, and Holly Mfg. Co. 
V. New Chester Water Co. (C. C.) 48 Fed. 879, cited by appeïlants. 
So also if Personal property, which is not and never becomes a part of 
the f reehold mortgaged, is acquired by the mortgagor after the exécu- 
tion and delivery of the mortgage, the interest of the mortgagor may 
pass under the after-acquired property clause of the mortgage if the 
gênerai description in that clause will cover it, but it must pass 
burdened by whatever restrictions were imposed upon it in respect to 
the mortgagor, because only such title can pass to the trustée as was 
vested in the mortgagor through whom it passed. This was the situa- 
tion in New Orléans, etc., Ry. Co. v. U. S., 79 U. S. 362, 20 h. Ed. 
434, Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, and Meyer v. Car 
Co., 102 U. S. 1, 26 L. Ed. 59, cited by : e appeïlants, and the situa- 
tion is readily distinguishable from that existing in the case at bar. In 
the case at bar the structure in issue, having become affixed to a part 
of the f reehold which, at the time it was so affixed, was subject to the 
lien of the mortgage in equity, thereby became (except as to parties 
to the contract) a part of the real estate, and, by opération of law, be- 
came subject to the mortgage without regard to any agreement be- 
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tween the mortgagor and the person furnishing or erecting sucli prop- 
erty or structure. 

In New Orléans, etc., R. R. Co. v. U. S., 79 U. S. 3r,3_, 30 L. Ed. 434, 
430, cited by appellants, the court draws a clear distinction l^etween the 
character of the personal property in that case (rolHng stock) which 
never became affixed to the freehold, and property of the character of 
that in the case at bar, and held that, if the property had been rails or 
other material which became affixed to and a part of the principal 
thing niortgaged, the existing mortgage on the rcal estate would hâve 
had priority of lien over anv lien reserved for purchase money. 

In Porter v. Pittsbnrg Steel Co., 122 U. S. SG7, 7 Sup. Ct. 1206, 30 
L. Ed. 1211, where the contract between the bridge company and the 
railvvay company provided that the bridges erected by it should remain 
the property of the bridge company until they had been fuUy paid for 
and that, in default of payment, the bridge company should hâve the 
right to remove the bridges and bridge material, the Suprême Court 
of the United States said : 

"The brid.ges liecame a part of the periniiiieDt stnietm'e of the railroad, as 
mnch so as the rails laid iipon the bridffes or upon the railroacl outsiile of the 
bridses. Whatever is the rnle applicable to locomotives aiul cars, and loose 
propertj' susceptible of soparate owiiership and of separate liens, aiid to real 
estate not used for railroacl purposes, as to their beiiig unaffected by a prior 
mortirage piven by a railroad company. covcring after-acquired pro]icrty. it 
is woll settled in the décisions of this court that rails and other articles which 
become affixed to and a fiart of a railroad covered by a prior mortsasie will 
be held by the lien of such mortgage in favor of bona fide creditors as agninst 
any contract between the furnisher of the property and the railroad company, 
containing stipulations like tliose in the eontracts in the présent cas^e. Dun- 
ham V. Railway (^o., 1 Wall. 2rA [17 L. Ed. 5841; Galveston Railroad v. Cow- 
drey, ïl Wall. 4.-,», 480, 482 [20 L. Ed. Ktîll : TJnited States t. New Orléans 
Railroad, 12 Wall. 3C2, Sfi.", [20 L. Ed. 4.S4 i ; Dillon v. Barnard, 21 Wall. 430, 
440 [22 L. Ed. 673] ; Fosdick v. Sehall, 99 U. S. 235, 251 [25 L. Ed. 339]." 

To the same effect see Clary v. Owen, 15 Gray (Mass.) 533; Hunt 
V. Bay State Iron Co. et al., 97 Mass. 2R3 ; Thompson v. Vinton, 121 
Mass. 139 ; Hopewell Mills v. Taunton Savings Bank, 150 Mass. 519, 
23 N. E. 327, 6 L. R. A. 249, 15 Am. St. Rep. 235: Ekstrom v. 
Hall, 90 Me. 186, 38 Atl. 106 ; McFadden v. Allen, 134 N. Y. 489, 32 
N. E. 21, 19 E. R. A. 446 ; Bass Foundry v. Gallentine and others, 99 
Ind. 525; Cunningham v. Cureton, 96 Ga. 489, 23 S. E. 420; Ful- 
ler-Warren Co. v. Harter, 110 Wis. 80, 85 N. W. 698, 53 L. R. A. 
603, 84 Am. St. Rep. 867; Deraby v. Parse, 53 Ark. 526, 14 S. W. 
899, 12 L. R. A. 87 ; Anderson v. Creamery Package Mfg. Co., S 
Idaho, 200, 67 Pac. 493, 56 L. R. A. 554, 101 Am. St. Rep. 188; 
Watertown, etc., Co. v. Davis, 5 Houst. (Del.) 192. In Clary v. Owen, 
supra, what we hâve called the Massachusetts doctrine is thus tersely 
expressed : 

"W'e thinla it Is not in the power of the mortgagor by any agreement made 
with a tliird person after the exécution of the mortsage to give to sucli person 
the right to hold anytliing to be attaehed to the freehold, which, as between 
the mortgagor aud mortgagee, would become a i)art of the realty." 

In Hunt V. Bay State Iron Company and Others, supra, the court 
expressed the same view saying: 
180 F.— 
> 
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"Nor do we suppose that the mortgagor in possession is compétent to blnd 
exlsting mortgagees by any agreemeut to tveat as persoualty anuexatlous to 
the freehold Tlie légal eliaracter of the rails when once laid down is deter- 
mined by the law to be that of real estate. Mortgagees as well as ail other 
parties in interest are entitled to this rule of law which can be taken from 
them only by their owii waiver." 

In Meagher v. Hayes, 153 Mass. 228, 25 N. E. lOo, 23 Am. St. Rep. 
819, the same court hekl that a building put on mortgaged land and 
annexed to it in the usual way, notwithstanding an agreement between 
the owner of the building and the mortgagor that it should remain 
Personal property with the right of the owner to remove it, became a 
part of the mortgage security, the mortgagee not being a party to such 
agreement, and that the purchaser of the land at foreclosure sale be- 
came the owner of such building, though he bought with notice of such 
agreement. 

We think the rule as enunciated by ail thèse cases is applicable to 
the case at bar, and that there was no error in the decree entered by 
the Circuit Court on the 27th day of January, 1910, overruling the 
exceptions of the appellants to the report of the spécial master fîled 
on the 29th day of September, 1909, and the same is accordingly af- 
firmed, with costs. 



TRAVELERS' INS. CO. v. THORNE. 

(Circuit Court of Appeals, First Circuit. May 27, 1910.) 

No. 860. 

1. INSDBANCE (§ 96*) — BkOKEKS— AGENCY FOR INSURED— BREACH OF WATÎRANTT. 

Plaintiff was born without lingers on his right haiid, and testlfied that 
his right eye had become inflamed through a cold caught whlle a boy ; that 
tlie eye was still disfigured ; and that its removal had been suggested 
by a surgeon, though he did not notice any impairuient of sight. B., an 
insurance agent, not employed by défendant, applied to plaintiff to take 
out insurance, which he agreed to do. B. applied to his own company. 
but the application was refused. He then weut to defeudant's office and 
presented an application for the policy in question, in which B. answered 
the question as to whether plaintiff had ever been refused, with the words, 
"not to my knowledge," plaintiff not having been informed of the refusai 
by B.'s Company. B. also answered in the affirmative a statement that 
plaintiff was in sound condition mentally and physieally, that his hear- 
ing and vision was not impaired, and that he was not suffering from any 
mental or bodily inflrmity or deformity; the application being signed: 
"I personally solicit and recommend this risk," B., "Brokw, Solicitor, 
Agent or Subagent." ïhe policy was made out, delivered to B., who col- 
lected the premiums from plaintiff, paid the same to defendant's agent, 
by whom B. was paid his commissions. The policy provided that ail the 
warranties made by insured on acceptance of the policy were true. Tléld, 
that B. was the agent of plaintiff, and not of the insurance company, and 
that the latter was theretore not estopped to assert B.'s misstatemeiits as 
coustituting breaches of warranty in défense to an action on the policy. 

LEd. Note. — For other cases, see Insurance, Cent. Dig. § ia>; Dec. Dig. 
§ OG.*] 

2. Courts (§ 365*) — Fédérai, Counis — Rules of Décision — State Décision. 

^Vllere two insurance contracts were olitained at the same tiine through 
the same agent through misrepresentalions on his part, the fact that 

♦For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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after a llability had accrued on tiotli policies the state Suprême Court in 
an action on one policy decided that the a.irent was the agent of the In- 
surer, and therefore preeluded the latter fi-oin relyiuR on such misrepresen- 
tatlons as constituting breaches of warraiity and défenses, did not requlre 
the fédéral court in a suit brought on the other policy to foUow the ntate 
décision as a rule of law established in that state at the time of the con- 
tract ; the fédéral court being authorized to form an independent judg- 
ment on such question as a niatter of gênerai law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 950; Dec. Dig. 
§ 365.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. G. A. 553.] 

In Error to the Circuit Court of the United States for the District of 
Maine. 

Action by Fred S. Thorne against the Travelers' Insurance Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversée! 
and remandedi. 

Harvey D. Eaton, for plaintiff in error. 

George W. Heselton, for défendant in error. 

Before COLT, PUTNAM, and EOWELL, Circuit Judgcs. 

LOWELL, Circuit Judge. This was an action at law to recover 
on two policies of accident insurance. Each insured the plaintiff, 
"provided * * * (9) that ail of the warranties following made by 
the insured upon acceptance of this poHcy are true." The défense 
was a breach of the following warranties contained in the policy ; 

"II. No application ever made by me for health or accident insurance has 
been declined. * * * jj, * * * i am in sound condition mentally and 
physically ; my hearlng or vision is not Impaired ; I bave never had nor am 
I novv sufCering from or subject to fits, disorders of the brain, or any bodily or 
mental infirmity or deformity. * * * " 

The policy was issued under the following circumstances : Burns, 
the duly appointed agent of the New York Life Insurance Company 
and of the Employers' Liability Insurance Company, called on the 
plaintiff and urged him to take out some insurance with Burns. 
Thorne told Burns that he would take $10,000 insurance with the 
latter, $5,000 combination life and health insurance and $5,000 acci- 
dent insurance. From an old insurance policy which was handed 
him by the plaintiff's clerk Burns testified that he got the "date of his 
(Thorne's) birth, the occupation, and the data that was necessary 
to file the application." He then filled out an application blank and 
obtained $5,000 insurance in the Casualty Company. He was asked 
why he did not get the above-mentioned insurance from his own 
Company rather than from the Casualty Company, and answered, 
"I didn't want it." But he went thereupon to his own company, the 
Employers', and apparently to an agent of a rank higher than his 
own, and presented an application for the rest of the $10,000. This 
application was refused. He then went to the defendant's office and 
presented an application in part as follows: 

•For other cases see aame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(Trintetl) "No application ever made liy me for life, health or accident in- 
siiranee lias lieen decliued ; no life, health or accident poliey ever issued to 
me bas been canceled; nor has any renewal thereof heen refn^ed by this or 
any otlier couipauy or association — except as herein stated." (In Burns' writ- 
ing) "Not to my knowledge." (Printed) "My habits of life are correct and tem- 
perate. I am in sound condition mentally and physically. My hearlug or 
vision Is not impaired. I hâve never had nor am I now snfCering from or snb- 
ioct to tits, disorders of the brain, or any bodily or mental inflruilty or de- 
formity — except as herein stated." (In Burns' writing) "Yes." 

It was not disputed that the answer last mentioned was intended. 
to deny the plaintiff s infirmity and deformity. The application was 
signed : 

"I personally solicit and recommond this rislc. T. S. Burns, Broker, Solici- 
ter, Agent or Subagent." 

Thereupon the policies were made ont and handed to Burns. The 
plaintiff appears to hâve approved the increased insurance. He sent a 
check for the premiums to Burns, who indorsed it to the defendant's 
agent. The agent paid Burns his commission, and Burns delivered 
the policies to the plaintiff. 

The plaintifif thereafter had an accident to his eye within the ternis 
of the policies, and the défendant refused to pay the sum insured be- 
cause of the plaintiff's infirmity or deformity. The other défense of 
former refusai of application was not raised in the defendant's orig- 
inal letter, perhaps because the fact was then unknown. 

The plaintiff was about 50 years old when the poliey was issued. 
He was born withcut fingers on his right hand. He testified that his 
right eye had become inflamed through a cold caught while swim- 
ming as a boy; that the eye was still disfigured by a swelling; that 
its removal had been suggested by "a very eminent surgeon," but 
that he did not notice any impairment of sight. Burns testified that 
he had "noticed it wasn't a perfect hand," and that "there was an 
imperfection on the lower side of one of the eyes— a small projec- 
tion." 

Sundry instructions were asked and rulings were made in the 
course of the trial to which the défendant excepted. The jury re- 
turned a verdict for the plaintiff. The défendant sued out this writ 
of error. In deciding the case we find ourselves obliged to consider 
one proposition which makes an answer to ail other questions unnec- 
essary: Should the learned judge upon the évidence hâve directed a 
verdict for the défendant? If he should hâve done so, ail other rul- 
ings and ail admissions and exclusions of évidence become immaterial. 

The plaintiff was deformed in his right hand. In the language 
of the applications and of the policies he was "sufïering from bodily 
deformity." It is hard to believe that he was not suffering also from 
impaired vision and deformity of the eye. If, however, his testimony 
be taken to mean that his vision was wholly unimpaired, that may hâve 
been a question for the jury, and we will refer to it no further. An 
application for insurance made by the plaintiff through Burns had 
been refused before the poliey sued on wàs applied for, and on the 
same day. 
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Two statements of the application were therefore false. Tvvo 
warranties of the policy were brokeii. Tlie plaintiff testified that hc 
knew nothing about the applications, and did not examine the poli- 
cies. The défendant did not dispute the plaintifï's personal good faith. 
At the argument before us the plaintifï hardly denied the breaches of 
warranty, but chiefîy argued that the défendant had waived the breach 
through the knowledge and conduct of its agent Burns. In support of 
his argument the plaintiff relied upon the décision of the Suprême 
Court of Maine in Thorne v. Casualty Company, 76 Atl. IIOG, decided 
and reported in a suit brought by this plaintiff for the accident hère 
in suit on the policy of the Casualty Company above mentioned. The 
Casualty Company in that suit raised the défense of deformity, though 
not that of former refusai of application. The Maine court sustained 
a verdict for the plaintiff, and said : 

"The reply of the plaintiff is 'tliat the Company is estopped as regards this 
spécial matter of défense because of agent's linowledge.' The question then 
is: Should the knowledge of Burns in procuring this policy he regarded as 
that of the défendant? We think it should nnder the doctrine of estoppel. 
Rev. St. c. 49, § 93, provides as follows: 'Ail notices and processes whieli, un- 
der any lavv, by-law or provision of the policy, any person has occasion to 
give or serve on any sucli eompany, may be glven to or served on its agent, 
or on the eommlssioner,. as provided In the precedlng section, with like effect 
if glven or served on the principal. Such agents and the agents of ail doiiies- 
tic companies shall be regarded as in the place of the eompany in ail respects 
regarding any Insurance etïected by them. The eompany Is bound by their 
knowledge of the rlsk and of ail niatters connected therewith. Omis.sions and 
inisdescriptions knowii to an agent shall be regarded as kiiown to the eompany, 
and waived by it as if noted in the policy.' « * * The defendant's home 
office was In New York City. Its représentative in this state was the corpora- 
tion, IMacomber, Farr & Whitten. Through this corporation It transacted its 
business and dealt wlth ail its i>olicY holders in Maine. Tins corporation ap- 
pears to hâve been more than a gênerai agent. It had authority to issue pol- 
ieies direct from its office. and did so issue the policy In question. The same 
day that the application was taken to this office, the policy, signed In blank 
by the officers of the home eompany, was written and countorsigncd hy Its 
représentative In this state, dellvered to Mr. Burns and by him delivered to 
the plaintiff. ïhis policy could not hâve gone to New York and returned the 
same day. They were not oïdy to be regarded under the statute 'as In the 
place of the eompany In ail respects,' but were as a matter of fact subrogated 
to the authority of the eompany to issue policies, at least, to issue this policy 
to the plaintiff. Had they sent one of their office force to Mr. Thorne. and 
had he done precisely whai; Mr. Burns did, and knew precisely what Mr. Burns 
knew with respect to the appllcant, could it be possible that the défendant 
Company eould repudiate the acts and knowledge of tlils office employé on 
the ground that he was not an agent? If so, the statute Intend ed for the pro- 
tection of the assured becomes a déception and an open door to the connnission 
of fraud. The défendant could receive ail the benefits of premiums wlthout the 
assumptlon of any of the risks of Insurance. But what is the distinction between 
the sending ont an office employé to solicit this policy, and ratifyiug t!ie acts 
oî Mr. Burns, who had sollcited It? Mr. Thorne had no knovtiedge of the eom- 
pany in which he was to be insured. IIIs application was made ont by Mr. 
Burns, who had fuU knowledge of the rlsk. Mr. Burns took the application 
away and returned with a policy duly Issued by the défendant coui])any for 
whieh he paid the re(iulred premlum. By deliveriug the policy to Mr. Burns 
to be by him dellvered to the plaintiff, Macomber, Farr & Whitten by that act 
made Mr. Burns their agent. But, when they made him their agent, they 
were presumed to hâve knowledge that whatever Mr. Burns knew of the phys- 
Ical defects of the assured they would be charged with knowing. Tlie stat- 
ute will not permit an authorized agent to escape res^jonsibility by using dum- 
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mies. The Macomber, Farr & Whitten Company were therefore put upon tbelr 
inquiry as to whetlier Mr. Burns was cogiilzant of any physioal defects, knowl- 
edge of which mlght be regarded as a waiver of auy warranty. Net having 
made inquiry, which it may be presumed woulcl hâve revealed Burns' knowl- 
edge, they must now be estopped from asserting that they did not know of tlie 
defects of wMch Burns linew. Therefore Mr. Burns' knowledge became their 
linowledge, and their knowledge, under the statute, became that of the défend- 
ant Company. We think the logical déduction from the faots Is that the de- 
fendant Company should under the statute be made chargeable with knowledge 
of the phygical defects of the assured, and held to bave waived so mucli of the 
warranty in the application as related to them." 

With the most unfeigned respect for the learned state court, we are 
unable to follow its reasoning or to reach its conclusion. It held that 
Burns was the defendant's agent in the purchase and issuance of the 
policy. Upon this proposition hangs ail the court's reasoning. We 
can find no évidence that Burns was the defendant's agent. His man- 
ual delivery of the policies to the plaintifï appears to us to hâve been 
an act donc by him as the plaintiff's broker. He was employed by the 
plaintifï to get the insurance. His discrétion to choose the company did 
not weaken his agency. In the applications he spoke in the plaintiff's 
name. The qualification of his signature as "Broker," etc., was only to 
comply with Rev. St. Me. c. 49, § 96, and need not be discussed further. 
To us it seems that the défendant did not ratify the acts of Burns. 
We do not think that a contractor, in ignorance thereof, ratifies or 
condones false statements of the contractee's agent upon which the 
contract is based merely by delivering to that agent the instrument of 
the contract that he may hand it to his principal ; and we do not think 
that the contractee's agent is made the agent of the contractor merely 
because the money paid to the latter passes to him through the agent's 
hands. We think that the payment of the commission by the défend- 
ant to Burns according to the common usage did not affect the mat- 
ter. The false statements of the application upon which are based 
the warranties of the policy are expressed as the représentations of 
the plaintifï. If, in making them, Burns was acting as the defendant's 
agent, they would be valueless to the défendant and altogether mean- 
ingless. Let us suppose that A. employs B., a real estate broker, to 
hire a cottage for him at the seaside for three months. B. obtains, by 
false représentations, a written agreement for a lease from C. embody- 
ing the représentations as the warranties of A. B. hands the agree- 
ment to A. having received the rent from A. and paid it to C, and 
having received his commission from C. Can C. be held upon the 
agreement under thèse circurastances, on the theory that B's. knowl- 
edge of the falsity of the représentations is his knowledge, and that 
through B.'s agency he has waived the conditions which he inserted 
for his own protection? We think not, and we think the case put is 
analogous to the case at bar. Burns was the agent of Thorne, not the 
agent of the insurance company. 

After examining the earlier cases decided by the Suprême Court of 
Maine, we are unable to find in them support for the proposition above 
quoted, that "by delivering the policy to Mr. Burns to be by him de- 
livered to the plaintifï (the défendant) by that act made Mr. Burns, their 
agent." 
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The question presented to us is not that of the construction of a 
Maine statute, but of the effect of the act of an insurance company in 
deahng in the usual manner with an applicant's insurance broker. There 
is strength in the argument that this effect is a matter of gênerai law 
concerning which the fédéral courts shonld reach an indcpendent dé- 
cision. But, even if this be not true, 3'et we hâve not hère to deal with 
a class of décisions or a rule of law established in Maine at the time 
the contract was entered into. The Casualty Company's case arose 
out of the same circumstances as did the case at bar. With ail dis- 
position to lean toward agreement with the state court we find our- 
selves unable to agrée. That we are not compelled to follow its déci- 
sion appears to us settled by Kuhn v, Fairmont Coal Co., 215 U. S. 
349, 30 Sup. Ct. 140, 54 L. Ed. — where the décision of the state 
court dealt with that which was more nearly a matter of local law than 
does the Maine case cited. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings not 
inconsistent with this opinion, and the appellant recovers its costs of 
appeal. 
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THE MAY V. XEVILLE. 

(Circuit Court of Appeals, Second Circuit. Juue 14, 1910.) 

Xos. 25&-2G0. 

Collision (§ 45*) — Steamer and Schoonbu Crossing— Insutticient Lookout. 

The scliooner Maj' V. Xeville, whicli had been ancliored in the auclior- 
age grounds in lower New Yorlc Bay to the west of the chaunel, got under 
■way, and when crossing the Main Ship Cliannel in a southeasterlj' direc- 
tion, with the wind, toward the entrance of the Swash Chaunel, eauie 
into collision with tlie steamship Main, which was coining up on the 
east side of the main channel. Three steamships were i)assiug dowu on 
the west side, but one had passed before the schooner started, and she 
passed under the stern of the second, tlie third beiug a mile asteru, and 
Icept her course and speed until the collision. The da.v was bright, and 
she was making a speed of 3 to 3Mj knots through the water and about 
2 knots over the bottom ; the tide being flood. The Main was going at 
a speed of 11 knots or more, and did not observe that the schooner was 
moving uutil she came out from under the stern of the stearnship 1,500 
feet or less away, although she was in view until a few seconds before 
when the down-bound steamer came between them. Held, that the 
schooner was not In fault for erossing the ship ehannel as she did under 
the circumstances shown, and, as she kept her course and speed as re- 
quired by the rules, the Main was solely in fault for the collision for 
failing to keep a better lookout for vessels from the auchorage grounds, 
and to sooner observe the approach of the schooner, and reduce speed so 
as to keep out of her way. 

[Ed. Note. — For other cases, see Collision, Dec. T>ig. § 45.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by James H. Havvley, as owner of the schooner 
May V. Neville, against the stearnship Main, the North German Lloyd, 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 3907 to date, & Rep'r Indexes 
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claimant, and cross-libel by the claimant against tlie schooner. Dccree 
for libelant, and claimant appeals. Affirmed. 

Joseph Larocque, for appellant. 
F. M. Brown, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judgcs. 

LACOMBE, Circuit Judge. Tlie collision occurred on November 
22, 1906, about 11 a. m. The sun was shining brightly, and there was 
a fresh breeze from about N. W. by W. The tide was first half of the 
flood. The Neville had been lying at anchor in the Lovver Bay of New 
York for several days. West Bank Light bore about N. E- by E- from 
her one mile away, and she was a little over half a mile from the west- 
erly boundary of the Main Ship channel. Having concluded to get 
under way, she set three head sails and broke out the anchor, turned 
around on her heel, and started off directly before the wind to go 
down the Swash channel for the entrance to which she headed. Hav- 
ing only three head sails set, her progress was slow, about 3 to dy, 
knots through the water or 2 knots over the bottom. The mate and 
crew were engaged setting the mizzen sail, but it was not fully hoisted 
at the time of collision. Thèse facts are undisputed. About this time 
three large steamers, La Savoie, the Friedrich der Grosse, and the 
Amerika were coming down the channel, but the Savoie was so far in 
advance of the others that her présence was not a factor in the situa- 
tion. As to the relative positions of the schooner and the other vessels 
the testimony is conflicting. The master of the schooner was the only 
one on board of her who observed what was going on, t*ie mate and 
the crew being busy with the sails. He asserted repeatedly that the 
Friedrich der Grosse and the Amerika both crossed his bows. The 
mate and one of the crew corroborate him. The testimony of wholly 
disinterested witnesses, however, is so overwhelmingly to the contrary 
that we not only discrédit thèse statements from the schooner, but are 
inclined to extend some measure of discrédit to other parts of their 
testimony. It is conclusively established that the schooner entered the 
Main Ship channel, passing the line of buoys which mark its western 
boundary, astern of the Friedrich der Grosse and across the bows of 
the Amerika. She proceeded on towards the Swash channel, and, 
when close to the red and black buoy at the junction of that channel 
with the Main Ship channel, came into collision with the Main, which 
was upward bound and keeping well over to the eastern side of such 
channel. 

The District Judge found the schooner free from fault because she 
kept her course and speed and held the Main in fault because she did 
not stop and reduce speed and corne to a full stop if necessary, instead 
of undertaking to cross the bows of the schooner. 

The District Judge found that the steaiper came up the channel 
"at full speed, 14 or 15 miles an hour." This finding is criticised ; it 
being contended that the weight of testimony indicates that the speed 
was 10 or 11 knots. We do not think the différence material. At the 
lower speed it was still practicable to reduce sufficiently to allow the 
schooner to cross without rendering the Main unmanageable or inter- 
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fering with lier navigation relative to the outgoing steamers wliich she 
was enconntering in a narrow channel, provided her navigators had 
taken the schooner into considération as a navigating unit to be cared 
for a reasonable time before tlie intersection of their respective 
courses was reached. That is the only point in the navigation of the 
Main, which we need consider. 

Bearing in mind the relative positions of the vessels as above set 
forth, it is apparent that for a certain period of time the Friedrich der 
Grosse, 525 feet long, hid the schooner from the vievi' of those on the 
Main; but, as she was going 131/2 knots and the Main, concededly, 11 
knots, the period of occultation is one to be counted by seconds. On 
the bridge of the Vilain were her captain, the Sandy Ilook pilot, Beebe, 
the Senior Second Officer Scheidling, Quartermaster Prins, Second 
Officer Arndt. No report of the présence of the schooner was made 
to the pilot or captain, either by a bail from a lookout forward or by 
the suggestion of any one on the bridge, before she appcarcd under 
the stern of the Friedrich der Grosse. The pilot was naturally giving 
bis attention to the three steamers coming down, and did not look over 
to anchorage ground to see if any of the vessels there were making 
préparation to get under way. He first saw the Neville when she 
came out underneath the stern of the Friedrich der Grosse, the Main 
at the time just lapping the latter. He estimated her distance off at 
1,500 feet, and at once began to navigate with référence to her. The 
captain first saw the schooner when the Friedrich der Grosse had 
passed. She was inside the line of black buoys, came out just behind 
the Friedrich, and drove across the channel. He said to tbe pilot, "I 
think that schooner comes hère," to which the latter at first replied : 
"No ; he is at anchor," but quickly reached the same conclusion as the 
captain, and said, "We can do nothing only put the helm hard aport 
and give him a signal," which was donc. The captain makes the dis- 
tance between place of sighting and place of collision much less than 
the pilot does. The first officer did not see the schooner till just before 
collision. The quartermaster first noticed her about 300 mètres away. 
Arndt, the second officer, says that, when he first noticed the Neville 
in motion, she came out from the stern of the Friedrich der Grosse. 
Before the Main passed the latter steamer he saw a schooner, which 
he thinks is the one collided with, to the west of the main channel ly- 
ing in a position not dangerous to bis vessel "about heaving up anchor 
or making some other manœuvres." Fie could not remember whether 
she had sails set or not. From that time until she emerged from under 
the stern of the Friedrich der Grosse he did not observe her. This 
witness was attending to the engine telegraph. Scheidling, senior sec- 
ond officer, who was lookout on the bridge, says that after I^a Savoie 
went by "on the west side of the main channel, out of the channel, was 
a schooner apparently at anchor. At least I didn't notice that she was 
under way. When we had passed the Friedrich der Grosse, we sud- 
denly saw that the schooner was under way and made headway." He 
estimâtes that she was a mile and a half up when he first noticed her. 
She was then carrying three foresails. Fie looked at her through 
glasses, could not notice that she was making headway for which rea- 
son he did not draw the pilot's attention to her, and thought maybe 
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she was drying her sails. We cannot find in the record any further 
observation of the schooner until she surprised the captain and pilot 
of the Main by suddenly coming into view under the stern of the 
Friedrich. If they had known before the Friedrich passed between 
their vessel and the schooner that the latter was under way headed 
across the channel they could hâve so navigated their vessel as to avoid 
collision, if the schooner held her course and speed as ail the witnesses 
conceded she did. 

Upon the évidence above set forth, we are satisfied that the Main 
was in fault for not sooner observing that the Neville was navigating 
on a course which, if maintained, would intersect their own. We 
cannot say whether Arndt or Scheidling first saw the schooner, nor 
does the latter say how she was heading when he looked at her through 
the glasses. It may fairly be.presumed that she had not yet turned 
around, otherwise he would hardly bave conjectured that she was at 
anchor drying her sails. It would certainly be an odd expérience to see 
a vessel lying at anchor with three foresails set, heading S. E. when a 
fresh breeze was blowing from the N. W. But conceding that when 
Arndt and Scheidling first saw the schooner she was at anchor or at 
least had not yet swung around on her course, and was a mile and a 
half up, as Scheidling says, nevertheless, some one should bave looked 
again to see if there was any vessel navigating to the west of the chan- 
nel before the Friedrich der Grosse eut off the view in that direction. 
Had such an observation been made, it would hâve disclosed the true 
situation, as the testimony from the Friedrich conclusively shows. 
The schooner's course intersected the channel at an obtuse angle. 
The Friedrich was approaching that course from the north, the Main 
from the south. Manifestly until the Friedrich got abreast of the 
Neville there was nothing to hide the latter from a lookout on the 
Main, for, as Scheidling says, La Savoie had passed before he first 
saw the schooner. Any one looking from the Main towards the 
schooner during the time intervening before the advent of the Fried- 
rich would hâve seen what those on the latter vessel saw. The captain 
of the Friedrich says he first saw the schooner ahead on his starboard 
bow about three or four points, that he saw she was already under way 
on a southerly course with three foresails set, and making as he esti- 
mated three or four knots an hour. We are satisfied that, if a carefui 
lonVoiit had been kept on the Main, her watch officers would bave seen 
that the Neville was under way on a course to intersect their own, be- 
fore the Friedrich passed between them. There is nothing in the 
record to show that the pilot, if then notified of the schooner's prés- 
ence, could not hâve avoided her without diffîculty. Indeed, he prac- 
tically admitted on cross-examination that with the Eastern half of 
the channel free (as the évidence shows it was) there would hâve been 
no trouble in avoiding the schooner if he had seen her in motion 
headed to cross the channel before the Friedrich shut her out. We 
therefore find the Main in fault for not maintaining a sufiicient look- 
out. 

The navigation of the schooner remains to be considered. AU con- 
cède that from the beginning to the end she maintained her course and 
speed. Her captain was her only lookout, but, as will be seen from 
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our subséquent discussion of tlie main charge of fault made against 
lier, that circumstance in no way contributed to the collision. It is 
charged that she vvas navigating with an insufficient number of sails. 
She hoisted her foresails only at the outset because it was necessary 
to make her turn without forereaching in order to avoid other vessels 
anchored near her. This was an entirely proper proceeding, and we 
are not satisfied that, after she had laid her course, she was unduly 
slow in hoisting her mizzen sail. Certainly she maintained her course 
and speed without it, which was what the rule required. If she had 
had more sail on, she would hâve crossed ahead of the Main ; if less 
sail, she would not bave reached the intersection until after the Main 
had passed, but we find nothing in the circumstances which would re- 
quire her to départ from the wholesome rule as to course and speed 
to port her helm and try to pass under the stern of the Main. The 
principal charge of fault is that she initiated the train of causes which 
brought about the collision by undertaking to cross the channel at an 
improper time, viz., when there were three steamers coming down and 
one going up. 

The Main Ship Channel is not a wide one, and the large deep 
draught océan steamers who bave to navigate in it on their way in 
and out of this port take up a considérable part of its width when 
passing each other at a safe distance. When there are several of 
them in the channel at the same time under certain conditions of wind 
and tide, there is great difficulty in successfully executing manœuvres 
necessary to avoid collision with some vessel crossing the channel and 
conséquent risk of collision with some other vessel already there. In 
reaching the conclusion hereinafter set forth, we are not to be under- 
stood as holding that the rule directing a sailing vessel encountering 
steamers to keep her course will always excuse her for driving across 
such channel when it is already so crowded with unwieldy vessels 
that her présence would seriously embarrass navigation therein. Cases 
may be conceived where we should bave to condemn a sailing vessel 
for thus unnecessarily embarrassing the navigation of other vessels. 
But we do not think the situation presented hère was so embarrassing 
as appellant's counsel contends. Of the three steamers outward 
bound La Savoie passed before the schooner got under way. The 
évidence from ail sides abundantly corroborâtes the statement of the 
master of the schooner to that efïect. Althou8;b as usual there is con- 
flict in the estimâtes of distances, it seems quite clear that the Fried- 
rich der Grosse and the Amerika were at least a mile apart. The 
évidence from the Friedrich shows that it was plain to ail on board 
of her that she would pass before the Neville could reach the channel. 
We bave then merely the case of a sailing vessel crossing the channel 
between two steamers a mile apart when a third steamer is coming up 
on the eastern side of the channel, this on a bright clear day when the 
movements of ail vessels could be seen while they were yet a great way 
ofï. Her continuance on her course made it necessary for thèse two 
steamers to manœuvre so as not to collide with her, but they were 
warned of her movements (or could hâve been warned if they had 
watched) sufficiently long in advance to enable them so to manœuvre 
without substantial embarrassment to their navigation. The Amerika 
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saw her over a mile away and avoided collision by porting a little and 
itopping her engines, but that was becaiise at first the pilot thought 
he could pass ahead of her, and so did not manœuvre to let her pass 
ahead of him till he had got quite close. He could equally well bave 
avoided her by reducing bis speed sooner. The Main should bave 
seen her at a sufficient distance to bave avoided collision by a mère 
réduction of speed wbich would not bave embarrasscd her navigation. 
We cannot tberefore find the Neville in fault for initiating a manœu- 
vre wbich interfered improperly with the navigation of otlier vessels 
in the cbannel, and, since she kept her own course and speed, we con- 
cur with the District Judge in the conclusion that the Main was solely 
in fault. 

The decree is affîrmed, with interest and costs. 



ALEXANDER t. REDMOND et al. 

(Circuit Court of Appeals, Second Circuit. June 30, 1010. Mémorandum on 
Maudate. July 26, 1010.) 

No. 2G2, 

1. Appeal and Ereok (M 1000. 1009*)— Equitt— DisposiTroN op Cause. 

On an equity appeal, the facts as well as the law are open for consid- 
ération, regardless of wliether there has beeu a jury trial, and tlie issues 
must be disposed of on the record. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3025- 
3927, S970-S979; Dec. Dig. §§ 1000, 1009.*] 

2. Appeal and Ereor (§ 1175*) — Réservation op JIotion to Reopen Case. 

A réservation of a motion to reopen a case does not exteud to the cir- 
cuit court of appealg. Appeal in equity brings the cause up for fiual 
disposition. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1175.*] 

3. Bankruptct (§ 303*) — Préférences— Agency— Evidence— Sufficiency. 

Evidence in a suit to set aside an assignnient of aecounts as a préfér- 
ence in banliruptcy hcld to show that the assignée was agent of défend- 
ants. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 303.*] 

4. Bankruptcy (§ 303*)— I'reeerences-Insolvency— Evidence— Sufficiency. 

Evidence held to show that a concern was insolvent when it assignée 
aecounts to a preferred creditor. 

[Ed. Note. — For other cases, see Baniiruptcy, Dec. Dig. § 303.*] 

5. Bankruptcy (§ ICC*) — "Préférence"— Intent. 

Under Banlir. Act July 1, 1898, c. 541, § GO, 30 Stat. 562 (U. S. Comp. 
St. 1901, p. 3445), providing that a transfer by an insolvent person witUin 
four months procciling bankruptcy shall be deemed to be a préférence if 
it enables a creditor to obtain a greater percentage than otbers of his 
class, intent of insolvent to give a préférence is inimaterial ; it being suf- 
ficient under the express terms of the section that the transférée hâve 
reasonable cause to believe that a préférence was intended. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 166.* 
ï'or other définitions, see Words and Phrases, vol. G, pp. 5498, 5499; 
vol. 8, p. 7759.] 

•For olher csxes see same topic & § nuhekr In Dec. & Ain. Digs. 1B07 to date. & Rep'r Indexes 
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6. Bankeuptcy (§ 303*) — Pkefeeences. 

Evidence hehl to show tliat the agent of a crerlitor in reeeivin^ an as- 
signment of aecounts had reasonable cause to believe tliat the deblor was 
insolvent, and that the transfer coustituted a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § S03.*] 

7. Bankruptcy (§ 160*) — Pkeferencks— Aoexcy. 

A creditor's agent's reasonable cause to believe tliat a (ransfer hy the 
deijtor is intonded as a préférence is imputable to the crcditor. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. g IGC.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Peter Alexander, trustée in bankruptcy, ag'ainst Henry S. 
Redmond and others. From a decree for défendants, plaintifï appeals. 
Reversed and remanded, with instructions. 

The trustée in bankruptcy of Borrn & Co., a corporation, brought a bill 
in equity against défendants, composing tlie iirm of Redmond & Co., to set 
aside an assignment made to them by Borrn & Co, on Septenil)er 1, 1008. 
within four months of the filing of the i)etition in bankruptcy, on the ground 
that the resuit of said assignment was to enable the défendants to obtain a 
greater percentage of tlieir debt than any other ereditors of the same class, 
and that défendants on receiving sairt assignment had reasonable cause to 
believe that by said assignm.ent said Borrn & Co. intended to give a préfér- 
ence. A jury was Impaneled to try the issues, but, when plainlitï rosted, 
défendants after stating that they rested subject to request for permissioii 
to reopen the case, moved for the direction of a verdict iu their favor, which 
motion was granted. 

McLaughhn, Russell, Coe & Sprague (F. C. McLaughlin and 
Guernsey Price, of counsel), for appellant. 
Paul C. Schnitzler, for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). This 
being an appeal in equity, the facts as well as the law are open for 
our considération, as they would be even if the jury had rendered a 
verdict without direction, and the issues must be disposed of upon the 
record brought hère from the circuit court. No réservation of a mo- 
tion to reopen the case extends to this court. The circumstance that 
a jury was impaneled is immaterial, .Vj^peal in equity brings the cause 
hère for final disposition. The sixtieth section of the bankruptcy act 
provides : 

"A person shall be deemed to hâve given a préférence if, being insolvent, 
he has, within four months before the filing of tlie pétition, made a trans- 
fer of any of his propert.y, and tlie effect of the transfer will be to enable 
any one of his ereditors to obtain a greater percentage of his debt than any 
other of such ereditors of the same class. If a baukru]it shall bave given 
a préférence and the person receiving it or to be benetited thereby, or his 
agent acting therein, sliall hâve cause to believe tliat it was intended to 
give a préférence, it shall be voidable bv the trustée,'' etc. Act .Tuly 1, 1898, 
c. 541, 30 Stat. 502 (U. S. Comp. St. 1!>01, p. 344.5). 

Redmond & Ce, bankers in New York, had for a period of two 
years discounted the bankrupt's paper. On August l;i, 1908, they 
bought from it a draft on London for i.500, which was not accepted 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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when présentée! to the clrawee. Upon demanding repayment of the 
$2,431.80 paid Borrn & Co. for such draft, its représentative on Au- 
gust 29th stated that it was in no condition to pay the money then. A 
conférence was arranged for September Ist, and as a resuit of that 
conférence a written assignment was that day made by Borrn & Co. 
to H. Thomas, the representattive of Redmond & Co., of certain enu- 
merated accounts standing on the books of the former against cus- 
tomers to whom it had sold and dehvered goods. Thèse accounts ag- 
gregated $2,615.22, of which $2,169.81 has been collected and received 
by défendants. 

The district judge "dismissed the complaint on the merits," and 
judgment to that efïect\was entered; in substance, though not in form, 
a decree dismissing the bill. 

The several propositions reHed upon by défendants in support of 
this appeal may be separately considered. 

It is first contended that the accounts were assigned not to défend- 
ants, but to Thomas, and that the bill could not be maintained because 
Thomas is not a party défendant. The testimony showed that prior to 
September 1, 1908, the bankrupt owed Thomas nothing, had had no 
dealings with him, and did not know of his existence ; that the negoti- 
ations of that day were had in the bankrupt's office with Schnitzler, 
counsel for Redmond & Co., who were creditors to the amount of 
about $2,500 and insisting upon payment or security; that the ar- 
rangement agreed to as a resuit of such negotiations was that Borrn & 
Co. should "give an assignment of accounts to secure this claim" ; 
that, when agreement was reached, Schnitzler stepped to the téléphone 
and called up Redmond & Co., whereupon shortly afterwards Mr. 
Thomen, one of the partners of that firm, arrived with Mr. Thomas, 
who was introduced to those présent, one of the witnesses stating that 
it is his impression they were informed that he was Redmond & Co.'s 
cashier or was in the cashier's department. This testimony fairly war- 
rants the inference that Thomas acted in the transaction merely as the 
agent for Redmond & Co. It was sufïîcient prima facie to put de- 
fendants to their proof, and, since there is nothing in. the record to con^ 
trovert or qualify it in any way, we conclude that Thomas was a mère 
cover for the firm. 

It is next contended that Borrn & Co. was not insolvent on the day 
the assignment was executed. It is not necessary to review the testi- 
mony at length. The books of the concern were in évidence. They 
were examined by a compétent accountant, who testified to what their 
entries disclosed. There was a book surplus on that date of about 
$25,000, made out by figuring machinery and fixtures at $18,000 and 
accounts receivable at over $100,000 out of a total of $170,000 assets. 
The président admitted on the stand that $50,000 to $55,000 of thèse 
accounts receivable had been dead accounts for a year — nothing paid 
on them. A year after bankruptcy the trustée had succeeded in col- 
lecting less than $3,000 of accounts receivable in addition to the $2,100 
collected by défendants on accounts assigned to them. The account- 
ant could find nothing recorded in the books sufficient to account for 
any sudden change of condition intermediate August Ist and Novem- 
ber ISth when pétition in bankruptcy was filed. We are entirely sat- 
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isfîed that the condition of Borrn & Co. on Septemljer 1, 1908, was 
exactly what its counsel told Schnitzler it was at the interview on that 
day— "hopelessly insolvent." 

It is next contended that complainant has not proved an intent to 
give a préférence. This was the ground on which the district judge 
decided the cause holding that, although "ail the parties suspected that 
it was an illégal préférence, the bankrupt corporation was in hopes 
that, by the help of its other creditors, it might weather the storni, 
and, expecting this, did not intend to give Redmond & Co. more than 
the other creditors." We do not think the "intent" of Ijorrn & Co. 
is material because the statute expressly provides that a transfer by 
an insolvent person within the four-months period shall be deemed to 
be a préférence, if its effect will be to enable any créditer to obtain a 
greater percentage than others of his class. The resnlt of the transfer 
and not the mental attitude of the transferror is made the test. The 
last part of section 60, quoted supra, provides that in ordcr to set aside 
a préférence by suit against the transférée it must be shown that he 
"had reasonable cause to believe that it was intended thcreby to give 
a préférence." But it is surely enough to show that he had reasonable 
cause to believe that there was such intent, without inquiring into the 
actual mental attitude of the person from whom he receives the prop- 
erty transferred. If he has reasonable cause to believe that that per- 
son is insolvent and has also reasonable cause to believe that the effect 
of the transfer will be to enable the transférée to obtain a greater per- 
centage of his debt than any other créditer of the same class, the re- 
quirements of the concluding part of section 60 are fully met. 

At the interviews held on September Ist which resulted in the ex- 
écution of the written transfer of bock accounts there were présent 
Frank Borrn, président of the company ; Carlos Borrn, its secretary ; 
Harris, counsel for a créditer; Ahrens, a créditer; Bond, counsel for 
Borrn & Co. Harris testified: That, Frank Borrn having stated to 
Schnitzler that the business of the firm was in the hands of certain of 
his creditors, witness interposed, and said that "that was hardly a 
correct statement of Mr. Borrn." That he represented a large créd- 
iter at Rochester, and that he was then in New York, not in con- 
nection with the claim he represented, but in connection with a pro- 
pesed deal by virtue of which C. H. Tenney & Co. was to take ever the 
hat business of Borrn & Co. That he showed Schnitzler a preliminary 
agreement relative to that matter, which he had been discussing with 
Tenney & Co. That he (witness) had ascertained the concern (Borrn 
& Co.) was bankrupt, and that the only salvation that he saw for the 
creditors was the opportunity to make a deal with Tenney & Ce, and 
for that reason he wanted Redmond & Co. to be indulgent abeut their 
claim. That in reply Schnitzler insisted on payment, saying that, if 
he could not do anything else, he would threw the irrm into bank- 
ruptcy. That some one suggested, he is not sure who it was, that 
there be a transfer of accounts. That he said he "didn't think that 
would be any good," and Bond said the same thing. That Ahrens 
said to Schnitzler that he did not sce wdiy his client should get a préf- 
érence over himself, to which Schnitzler replied that he thought they 
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were entitled to a little préférence over the rest of tliem, because it 
had not beén ovving so long, and they (R. & Co.) had taken it under a 
misapprehension. That, after further discussion, Schnitzler said: "I 
will take this assignment and take my chances on it, if you people wiU 
permit it to be given." That in about an hour the papers were pre- 
pared, whereupon, referring to them, Bond said: "Well, if you want 
this, ail right, but I don't think that it is worth the paper it is written 
on." That witness said : "I don't think it is worth that if this thing 
goes into bankruptcy." That Schnitzler replied : "Well, go ahead and 
fix it up, and I will take my chances." That thereupon Schnitzler 
called up Redmond & Co. and Thomen and Thomas came in, the lat- 
ter bringing $2,500 in cash which he turned over to Borrn as soon as 
the assignment was executed, and which thereafter Borrn handed to 
Thomen. Frank Borrn testified tO' the same effect, saying that he was 
the one that suggested the transfer. Bond gave similar testimony, 
adding that he personally stated to Schnitzler that Borrn & Co. were 
hopelessly insolvent, also that, when Schnitzler called up Redmond & 
Co., he heard him ask for Thomen to come at once and bring $3,500 in 
bills. Ahrens and Carlos Borrn corroborated Harris' account of what 
took place. There is no contradiction of any part of it. Whatever 
may hâve been the hopes and expectations of the officers of Borrn & 
Co. as to their being able with outside help to weather the storm, we 
are satisfied that when the transfer was made the agent of Redmond 
& Co. had reasonable cause to believe that Borrn & Co. was insolvent, 
and that the efïect of the transfer would be to enable them to obtain 
a greater percentage of their debt than other creditors of the same 
class in the event of the insolvent not being able to secure further 
capital to enable it to go on and pay ail its debts in full. We think 
such "belief," with which on the proof Redmond & Co. are chargeable, 
must be held to be a "belief" that it was "intended thereby to give a 
préférence." 

The decree is reversed, with costs, and cause remanded, with in- 
structions to decree in conformity with this opinion. 

Mémorandum on Mandate. 

PER CURIAM. The defendants-appellees ask that the order for 
mandate provide that the cause be remanded for a new trial, instead of 
instructing the district court to decree in conformity with the opinion 
of this court, which is the usual form. 

The question presented in this application has been considered and 
disposed of in the opinion already filed. The cause did not corne hère 
upon a writ of error to review judgment following a trial at law; the 
proceeding was in equity and the appellate court in an equity cause 
disposes of the whole cause on the record presented to it, without 
sending it back for a second trial. The practice of trying equity suits 
in the court of first instance according to the forms of actions at law 
apparently invites confusion and mistakes, but that is no reason why 
the well-settled practice in equity appeals should be changed. 
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VOGEINIAN et al. v. RAETUTRN et al. 

(Circuit Court of Appeals, Second Circuit. July 1, 1910.) 

No. 208. 

ADMIRALTY (§ 66*)— LIEEL— AmENDMEXT— CoNFOIiMTTY TO PrOOF. 

Wlicre, on a lit)el for breacti of a cliartev i)arty, resiioiuleuts admit- 
ted liabllity, and tliere was uneontradicted proof of substanUal dam- 
ages, libelaiits liaviug pleaded a miKtaken nieasnre of damages, tlie 
court propcrly exercised its discrétion in pennitting an amendment 
of the lit)el to conform to fhe proof T)y inserting a deniand for dam- 
ages occasioned by tlie loss of profils in respect of the transportation 
of such cargo as would liave boen earried on tlie vessel. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 5.33 ; Bec. 
Dig. § G6.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by Heinrich Vogeman and others against John Raeburn and 
another for breach of a charter party. The Commissioner awarded 
damages, fixed at $2,061.37, and défendants appeal Affirmed. 

J. Parker Kiriin and Charles R. Hickox, for appellants. 
Wallace, Butler & Brown (James K. Symmers, of counsel), for 
appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judige. In October, 1900, the libelants chartered 
the respondents' steamship Miramar for a voyage from New York to 
Europe and return. The ship was net tendered, as provided in the 
charter and, there being no question as to its breach, the case was sent 
to a commissioner to compute the amount of libelants' damages. After 
carefuUy considering the testimony he found : 

Tliat but for the respondents' breach of charter, the 
libelants 'would hâve made in freight of the steam- 
ship Miramar the sum of $19,S.")7 05 

To earn the same libelants niust hâve paid for cliarter 

hire 11.786 90 

For port charges ,3,770 .",3 

For coal 2,288 2.j 17,705 68 

Leaving as libelants' net freight $2,061 37 

This is a fair and conservative estimate and as favorable to the 
respondents, as is justified by the évidence. It would appear from the 
record that respondents ofïered no proof and did nothing to assist 
the libelants although many of the essential facts were in their ex- 
clusive control. 

For instance, they refused to produce the log book and much 
time was taken in proving facts rcgarding the speed of the Miramar, 
and other facts, which the log book should bave shov/n at a glance. 

It is fair to assume that if the amount of the award could bave 



•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 7 



98 180 FEDERAL REPORTER. 

been reduced by the facts recorded in the log book ît would hâve 
been produced. 

The testimony taken before the commis sioner was not objected 
to by the respondents upon the ground that it tended' to support a 
measure of damages not alleged in the Hbel. Both parties filed 
exceptions to the report and the libelants moved for an amendment 
conforming the pleadings to the proofs by inserting a demand for 
damages occasioned by the loss of profits in respect of the transporta- 
tion of such carg-o as would bave been carried by the Miramar. 

The motion was granted and this action of the court is assigned 
as error; it is, indeed, the principal point argued. 

We bave, then, an admitted liability of the respondents to respond 
in damages, uncontradicted proof showing substantial damages and 
an order of the district judge permitting an amendment conforming 
the libel to the proofs. This action of the judge was entirely within 
bis discrétion and was, we think, a wise exercise of that discrétion. 
Unquestionably the libelants were damaged by the failure of the 
respondents to keep their agreement to deliver the ship. Without 
objection, on the ground that the libel was defective, the libelants 
proved their damages and it would seem almost a miscarriage of 
justice to deprive them of the amount thus lest because the pleader 
based his claim for damages upon a mistaken theory. The respondents 
were in no way misled, the course of the trial would bave been the 
same if the libel, as amended, had been originally filed. 

The allowance of the amendment was not an abuse of discrétion. 
Davis V. Adams, 102 Fed. 520, 42 C. C. A. 493 ; The Wildenfels, 161 
Fed. 864, 89 C. C. A. 58 ; Southern Express Co. v. Platten, 93 Fed. 
936, 36 C. C. A. 46. 

The decree is affirmed, with interest and costs. 

NOTE. — The following is the opinion ot Adams, District Judge, flled in the 
court below: 

ADAMS, District Judge. This was an action brought in May, 1901, by 
Heini-lch Vogemann et al. Hgainst William H. Eaebum et al. to reeover the 
damages sald to hâve rcsulted from a breach of a charter party, dated Oc- 
tober 2.3, 1900, of the steamsliip Miramar, hired to the libellants, to commence 
service after arrlving in New York, where she was due ou the 27th of Octo- 
ber, 1!M0. The libellants further allège: 

"Fourth. — The libellants hâve performed ail the ternis and conditions of said 
agreement or charter party on their part to be performed, but the respond- 
ents liave refnsed to permit the steamsliip Miramar to continue the voyage 
aforesaid toward New York or to begin the performance of the charter party 
aforesaid and said steamer bas not been teudered to thèse libellants for use 
thereunder iior has said charter party b«en lu any respect performed by the 
respondents, although performance thereof has been duly denianded. 

Fifth. — By reason of the premises the libellants hâve leen compelled to ob- 
tain and bave obtained but at a necessarily increased cost, certain other ton- 
nage for the transportation of the cargo by them engaged for the voyage in- 
tended to be made by the steamship Miramar aforesaid. But they hâve been 
unable to obtain sufflcient vessels therefor although due diligence has at ail 
times been used, and bave lest the profits in respect of the transportation of 
such cargo, ail to the loss aud damage of thèse libellants in the sum of §2,000." 

The answer admitted that the steamer was chartered as alleged aud as fol- 
io ws: 

"Fourth. — They deny the niatters alleged in the fourth article of the libel, 
except that they admit that the said Steamship Miramar did not proceed to 
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the port of New York, and that the sald steamship haa not lieon tendered to 
H. Vogemann, for use uuder the charter party of October 23, 1900. 

They further allège that said Steamship Miramar did not proceed to the 
port of New York, and was not tendered to H. Vogemann, such tender having 
been waived as hereinafter set forth. * ♦ * 

Further answering, and as a separate défense hereln, the respondeiits allège 
that the said charter of October 23, 1900, was signed 'by authorlty of owuers 
and for myself as charterer. (Signed) H. Vogemann,' and contained the 
clause, 'charterers to hâve the option of cancelling if steamship not ready 31st 
October.' Said steamship Miramar when chartered, was at, or due at Tybee, 
near Savannah, Georgia, and was duly ordered to proceed to New York, to 
enter uix)n the charter to the libellants. Ou October 24th, said vessel duly 
sailed from Tybee for New York. On her voyage, and without fault on tlie 
part of the sald steamship, or of thèse respondents, the said vessel became dLs- 
abled and was towed into the port of Savannah, for repairs. Subséquent 
thereto, and before October 31, 1900, the said IL Vogemann was informed and 
knew that the said vessel could not reach New York, on or before October 81, 
1900. Upon the receipt of such inforjiiation, he enterod into negotiations 
with the respondents, for a recharter of the said Steamship Miramar, upon 
other and différent terms than those contained in the said charter party of 
October 23, 1900, by which the obligation of tenderiug sald vessel at the port 
of New York, under the terms of said charter party of October 23, 1900, as 
respondents are advised, was waived by the charterer. The respondents. nev- 
ertheless, offered to cause the said steamship to proceed after lier repairs 
were completed, to the port of New York, and enter upon a performance of 
said charter party of Octolier 23, 190O, but the charterer iieglecled and refused 
to reply speciflcally to sucli offer, and wilfully conducted himself with the in- 
tention of misleading. and actually did mislead the respondents. 

On information and belief the respondents allège that no damage bas ac- 
crued to the libellants In the premises, and they further allège tliat if any 
damage bas accrued, it was caused solely tiy the action and conduct of the 
said H. Vogemann, and not by any fault on the part of the respondents." 

When the case was thus at issue it came on for trial February 7, 1002, and 
after the introduction of 3 exhibits for the libellants hut no testimony and the 
respondents having failed to introduce any évidence, it was referred by inter- 
locutory decree to a commissioner March 3, 1902, which, inter alia, provlded: 

"Ordered, ad,iudged and decreed that the liliellants hâve and recover froni 
the respondents the amount of the danmges, if any, by theni sustained. by 
reason of the matters and tbings alleged in the libel herein, with interest." 

Nothing was done In the matter until March 0, 1906, when the libellants 
moved for a commission to Glasgow. The order was entered but no commis- 
sion was issued, because the libellants did not take the further proper steps 
to obtain one. On the 21st of .Tune, 1906, certain dépositions were taken on 
■behalf of the libellants in Philadelphla which were flled hère July 6, 1906. 
The déponents were George M. Mason, .Tohn D. Spence and Robert C. Mc- 
Murchy. Mason testlfled in brief that he was not the master of the Miramar 
at the time of the matters in controversy hère. Ile gave testimony, however, 
with référence to voyages since January, 190.'. Spence testlfled that he was 
not on the vessel in 1900 but joined her as chief cngineer on the lOth of Sep- 
tember, 1904. He produced logs covering from the llth of June, 1905 and 
gave some testimony respecting différent kinds of coal and thelr steaming 
qualitics. Mr. McMurchy testified that he joined the Miramar in 1900 as 
chief ofiicer and was on her when she put into Savannah on her way to New 
York to enter upon the charter in this case and went from there to Glasgow, 
Scotland. He also gave some testimony with respect to the vessel's speed. 
Thèse dépositions were duly returned. 

Upon them and the testimony of several witnesses for the libellants, ex- 
amiiied before the Oomniissioner, no évidence having been offered on behalf 
of the respondents, the Commissioner reported that the libellants were enti- 
tled to recover $2,&44.72. 

Upon the filing of the report, the libellants moved to amend their libel so 
that instead of alleglng (Par. 4 of libel, sui)ra) loss through having 'been cora- 
pelled to obtain other tonnage and being unable to obtain sufficient vessels to 
rei)laee the Miramar, they seek to allège as follows; 
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"Fifth: By reason of tbe premises the libellants hâve lost the profits In re- 
spect of the transportation of such cargo as would hâve been carried on the 
'Miramar,' ail to the loss and damage of thèse libellants in the sum of Thirty- 
five hundred dollars (3,500)." 

The motion to ameud has been strenuously opposed by the respondents, 
principally upon the ground of inconsistent sworn stateinents, which it is con- 
tended constitute a variance. It is, moreover, suggested by them that if the 
variance is not fatal, it proves the lack of knowledge on the part of the libel- 
lants as to whether or not they actually lost any opportunity to carry cargo 
'by means of their inability to load the Miramar and créâtes an uncertainty as 
to the facts which should prevent the recovery of anythiug more than nominal 
damages. 

The libellants certainly vcere rather lax in their method of proceeding and 
It Inclines me to support the respondents' claim for the enforcement of strict 
rules vrith respect to an amendment but in looking throngh the case, they 
seem to hâve substantiated a claim for actual damages which it would seem- 
ingly be unjust to deprive them of on techuical grounds. I therefore allow the 
amendment. 

The exceptions do not présent any features which require discussion. The 
Oommissioner has apparently reached a just resuit and ail of the exceptions 
will be overruled, excepting that the Item of Interest, $783.35, allowed by the 
Commissioner, will be stricken out. There could hâve been no recovery until 
the granting of the amendment and as that was only reached by this décision, 
It seems proper that interest should be excluded. 



THE HARLEM RIVER NO. 2. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 240. 

TowAGE (§ 11») — Injtjrt to Tow by STKiKiNa Bbidge Piek— Liabilitt oï 

ÏUG. 

A tug with a loaded coal barge on each side was passing up Harlem 
river, and when about to pass through the east draw of the Willis Avenue 
Bridge a large tug with a car float at her side appeared across the chan- 
nel in front, entirely obstructing the passage, and In endeavoring to 
back out, there being an ebb tlde running up the river and strongly 
against the eastern bank, the barge on the port side of the tug struck 
against an obstruction four feet below the high-water Une on the piling 
around the central pier of the bridge and was Injured. The east draw 
was 120 feet wlde, and the tug and tows were 61 feet The west draw 
was obstructed by vessels which prevented a view up the river. Beld, that 
the tng was not négligent ând could not be held responsible for the com- 
bination of clrcumstances which placed her In a position from which she 
could not extricate herself without great danger of striking one side or 
the other even by the most careful navigation, nor was It a fault that her 
master did Bot know of the submerged obstruction which caused the 
In jury. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
« 11. *J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Warren A. Léonard against the steam tug 
Harlem River No. 2; Jaines H. McConnell, claimant. Decree for 
respondent, and Hbelant appeals. Affirmed. 

On appeal from a decree dismissing a libel filed by the owner of the seow- 
targe Isabella against the steam tug Harlem River No. 2, iharging the tug 

•For other cases see eame topic & S numeeb in Dee. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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with iieîrligent towase In liringinîr the barge into collision with the central 
abutment o( the Wiïlls Avenue Biiclge. whicb crosses the Harlem river. 

On the mornhig of September 18, 1907, the Isabella laden wlth coal was 
taken in tow by the steam tng Harlem River No. 2 at 06th Street, East river, 
destinée! for 136th street, Harlem river. The Isabella was on the jiort side 
of the tug and another eoal barge, tbe Eurêka, was npon her starboard side. 
The tide was ebb, running from two to three knots an hour and, at the Wlllis 
Avenue Bridge, set strougly across tov>'ards the Bronx side of the river and 
against the right-hand abutment, whieh was of stone. ïhe left-hand draw 
of the bridge was, at the time in question, fllled with car floats wlth cars 
thereon, making it impossible to see through the draw and up the river he- 
yond. When the Xo. 2 was about 250 feet from the bridge her pilot observed 
ïransfer No. 7 with a large car float crossing from the Manhattan to the Bronx 
side of the river, directly across the passtigeway which he was to take. See- 
ing that it was impossible to pass, he reversed and, in order to avold strlking 
the stone abutment on the Bronx side, bronght the port quarter of the Isa- 
bella against the central pier, causlng the injury complained of. 

Carpenter & Park, for appellant. 

James J. Macklin and De Lagnel Berier, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The com- 
bination of circumstances which brought about the collision with the 
central abutment of the bridge was one for which the tug cannot be 
held responsible. The tide was ebb, setting upstream towards the 
Htidson river and against the Bronx abutment of the bridge. The ttig 
was proceeding up the river with a tow on each side, the Isabella on 
the port side and another coal barge, the Eurêka, on the starboard side. 
The Isabella was towed stern first at the request of her master, the 
entire width of the flotilla being about Gl feet. The width of the draw 
on the Bronx side was 120 feet, leaving a space of about 30 feet on 
either side, assuming that the tug navigated directty in the center of 
the dravi^. The Manhattan side of the draw was choked with car 
floats, making it impossible to see up the river on that side for some 
distance. As the No. 2 approached, tlie large tug No. 7, with a rail- 
road float loaded with cars on her starboard side, projected herself 
without warning directly across the draw. The No. 3 was conf ronted 
with a sudden péril for which she was in no way responsible. She 
cojuld not proceed on her course without collision with the float. As 
the tide was setting across the draw, it was a difiicult manœuvre to 
back without coming in contact either with the piling surrounding the 
central abutment or with the Bronx abutment, which was of stone. 
She did collide with the piling around the central abutment. No fault 
can be predicated of her action in this regard. It would hâve been 
remarkable if she had been able to stop and back her unwieldy tow 
against a cross tide without striking one or the other of thèse abut- 
ments. It is said that she should bave signalled her intention to go 
through the draw, but we are referred to no rule requiring her to 
do so. She was navigating on the right-hand side of the river, in- 
tending to pass through the right-hand draw. There were no boats 
coming down the river and apparently her course was clear. Un- 
doubtedly there was grave fault somewhere — first, in permitting the 
car floats to tie up in the western draw, not only obstructing the chan- 
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nel but the view of navigators going up and down the river ; second, 
in permitting the piling around the central pier to become out of order, 
and third, in permitting the unwieldy car float to close up the easterly 
draw without vvarning of her intention so to do. For thèse faults, 
however, the No. 2 is in no way responsible. It is said that she should 
hâve had a lookout, but we fail to see how a lookout would in any way 
hâve averted the disaster. He could hâve seen nothing which the 
pilot of the tug failed to observe. It is true that one of the witnesses, 
the master of the steam tug Mattie, which was following the No. 2, 
says that he saw the railroad float crossing the eastern draw when he 
was at 122d street, which is four blocks from the bridge, but later on 
in his testimony he makes it clear that it was not his intention to con- 
vey this impression. He says that when he saw No. 7 she was enter- 
ing her slip on the Bronx side of the river and entirely clear of No. 2 
and her tow and that he did not see the car float when it was obstruct- 
ing the passage. Indeed, from the testimony and the diagrams fur- 
nished, we think it would be well nigh impossible to see the car float 
at the point first indicated by the witness. 

This brings us to what are practically the only questions in dispute, 
namely: Was the Isabella injured by contact with the central pier, and 
if so, was the injury occasioned by conditions the existence of which 
the master of the tug knew or ought to hâve known ? Assuming that 
the first question should be answered in the afiîrmative, we proceed to 
an examination of the second. The master testified that lie did not 
know the condition of the spiling around the central pier below the 
high-water Une. The testimony indicates that the obstacle which 
caused the injury to the Isabella was over four feet below the high- 
water line. A witness who made photographs at low water, after 
the accident, testifies to the dilapidated condition of the central pier, 
but we think it would be establishing too stringent a rule to hold tugs 
liable because their masters are not acquainted with the condition of 
the abutments of ail the drawbridges along the river which are only 
visible at low water. In view of ail the circumstances we cannot say, 
having in mind the other périls which confronted him, that the master 
of the No. 2 was at fault by reason of the contact with the central pier. 
The tug was neither a common carrier nor an insurer. The highest 
possible degree of skill and care was not required of her. A pilot 
navigating a narrow, crowded tidal stream crossed by many bridges is 
sufficiently occupied in avoiding visible périls and should not be 
charged with fault because, for instance, he is unaware of submerged 
projecting boit heads in the piling of an abutment which, except in 
case of an unforeseen emergency, could not cause injury to his tow. 

The decree is affirmed, with costs. 
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CATCIIIXGS V. CHATIIAM NAT. EAKK. 

(Circuit Court of Appeals, Second Circuit. July 20, 1010.) 
No. 312. 

ÇA^'K^.D^TCT (§ 1G7*) — Prefeeences. 

Wherc a ii.nrtner borrowed uioney of a bank, tbe notes boîns slsiied by 
hini aïKl iiidorserl by hiin in tbe firm's nanie. ])ayrnent of tlie notes to 
tbe biinii; l)y the tiriu witlùn four montbs of tbe partuer's bankruptey clid 
not coiistiiute a pruferunee to tbe bauk ; it not haviug received any of 
tbe barJirnpt's ])roperty. 

[Erl. ^•|Jte. — For other cases, see Bankruptcy, Cent. Dig. § 282; Dec. 
Dig. § 1G7.*] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Waddill Catchint^s, trustée in bankruptcy of Max Scheuer, 
against the Chatham National Bank. There was a directed verdict for 
défendant, and plaintifï bririgs error. AfFirmed. 

This cause conies hère upon a writ of error to review a .-Jurlgment of the 
District Court, Southern District of New York, in favor of défendant In error 
who was défendant below. The action was broiigbt to recover $1(1,000, which 
it was averred défendant had received from the bankrupt witbiu the four 
montbs' pei-iod, défendant luiowiiig at tbe time of tbe tran.sfer that it was 
inteiided thereby to give a préférence to said défendant. At the close of the 
testimony a verdict in favor of the défendant was directed by the court 

Théodore Price (Henry S. Dottenheim, of counsel), for plaintiff 
in error. 

Steele & Otis (F. H. Edwards, of counsel), for dlefendant in error. 

Before EACOiMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating- the facts as above). The 
facts are somewhat complicated, but, when they are fully stated, it 
will appear that the question presented is a simple one and bas already 
been decided by this court. 

Max Scheuer was petitioned in bankruptcy on January 9, 1906, hav- 
ing been insolvent for several months previously. From 1880 to 1893, 
he was a member of the firm of S. Scheuer & Sons, composed of his 
father and two of his brothers, Ralph and Isaac. In 1892 the father 
died and the three sons continued the business under the firm name. 
Max was the business man of the firm from a financial standpoint, who 
arranged for loans and dealt with the banks. In 1892, before his 
father's death, he negotiated a loan from the bank on his own note for 
$750, indorsing it in the name of the firm because the bank officers 
told him they required two names on ail discounted paper. The firm 
and Max had separate accounts, and he deposited the proceeds in his 
own account. The loan was from time to time renewed, and was 
gradually increased until in 1903 the loans aggregated $16,000,, at 
which sum they continued. The proceeds were deposited in Max's 
account, and as notes became due he paid them with his personal 
checks. Part of the money loaned, Max informed the bank, was for 

•For other cases Bee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his Personal use and part for assessnients on real estate owned jointly 
by himself and his father and later by him and his father's heirs. In 
December, 1905, the loan was represented by four notes of $4,000, 
each falHng due January 8th, February 19th, March 12th, and April 
llth, respectively, ail signed by Max, and ail indorsed by S. Scheuer 
& Sons. Besides this loan to Max the bank was creditor of S. Scheuer 
& Sons to the amount of $60,000. The évidence seenis to indicate tJiat 
part of that at least was on the notes of the firm, indorsed by one or 
other of the partners, but it may be that some part was represented by 
paper of customers of the firm which they had discounted. It is not 
material how it accrued. The amount of indcbtedness is conceded. 

Toward the end of December, 1903, Ralph informed the président 
of the bank that Max had been guilty of irregularities, that he had 
been stealing from the firm on a large scale and it was necessary to 
break with him, that they no longer wanted to continue in business 
with him. He also told the président that the real estate his father 
held had been sold. He asked that the direct indebtedness of the firm 
should be renewed, so that they could be continued in business. This 
the bank's officer agreed to do and to advance further loans, and wit- 
ness said that he would assume the indebtedness represented by Max's 
notes with the firm's indorsements. Subsequently as each note came 
due it was paid by the firm with its own check. 

On January 4, 1906, a written agreement was entered into between 
Max and Ralph whereby the former sold, assigned, and set over ail 
his right, title, and interest in ail the assets of the partnership and the 
latter agreed to pay therefor the sum of $1G,000 by assuming the pay- 
ment of the four notes. 

In Mason v. National Herkimer Co. Bank, 173 Fed. 539, 97 C. C. 
A. 155, we had under considération the question as to the effect of 
payment of a bankrupt's note by the indorser who upon such payment 
crédits the amount against an indebtedness due by such indorser to 
the bankrupt. The proposition was contended for that the bank has 
thereby received a préférence. We held that: 

"The one tlilng absolutely esseutial to a préférence is tlmt the bankrupt 
transfer some portion of his pro])erty to the creditor. If the creditor receive 
none of the banlinipt's property, there is no préférence. And that is the prl- 
mary difflculty witli the complainant's case. The défendant bank received no 
property or money of the Newjiort Company. Tlie Sheard Company as indors- 
er of the note took it up and paid its own funds therefor." 

This ruling is controlling of the case at bar. A distinction is sought 
to be made by suggesting that the firm was not liable on thèse notes ; 
but we are not satisfied that such is the case. The signature of the 
firm's name was by the partner who had charge of the financial busi- 
ness of the concern, the same partner who signed the firm's name as 
maker on the notes which one or other of the partners indorsed. 
The bank was not chargeable with knowledge of the dealings of the 
partners between themselves, or with what arrangements they might 
have-made as to how money shotdd be borrowed by discount of notes 
and how the proceeds of such notes should be distributed. /Vpparently 
when the bank and Ralph made their arrangements the former could 
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have obtaîned judgment agaînst the firm if it had defauîted on the 
notes which bore its indorsement, and nothing in tlae record satisfies us 
that such appearance was deceitful. 
iThe judgment is affirmed. 



In re OZARK COOPERAGE & LUMEER CO. 

(Circuit Court of Appeals, Elghtli Circuit May 3, 1910.)' 

No. 100. 

Bankkttptct (§ 184*) — Sale of Pbopebtt bt Bankeupt— Validitt— Suffi- 

CIENCY OF DELIVEKT. 

Petitioner contractée! in advance for tlie pureliase of the lumber sawed 
at banknipt's mill at stated priées for tlie différent grades, The conrract 
provided that as sawed tlie lumber should be piled in a specified luanner: 
that twice each mouth petitioner should have the new piles estimated 
and should then make a payment thereon of $10 per thousand, and have 
each pile numbered and branded with its initiais "O. C. & L. Co.," and 
that such aets should constitute a full delivery of the same. Hcld that, 
considering the nature of tlie propertv, such delivery was sufficient under 
Rev. St. 510. 1899, § 3410 (Ann. St. lOOG, p. 1940), providing that "every sale 
made by the vendor of goods and chattels in his possession or under his 
control, unless the same be accompanied by delivery in a reasonable 
time, regard being had to the situation of the property, and be followed 
by an actual and continued change of possession of the things sold, shall 
be held to be fraudaient and void as against the creditors of the vendor 
or subséquent purchasers in good faith," and that petitioner acquired title 
and possession of the lumber so estimated, set aside and marked wlthin 
four months prior to tlie bankruptcy as against the bankrupt's trustée. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 275; Dea 
Dig. § 184.*] 

Pétition for Review of Proceedings of the District Court of the 
United States for the District of Missouri, in Bankruptcy. 

In the matter of Joseph H. Huggins, bankrupt. On pétition by the 
Ozark Cooperage & Lumber Company to review an order of the 
District Court. Reversed. 

George B. Webster, for petitioner. 
Frank Kelly, for respondent trustée. . 

Before HOOK and ADAMS, Circuit Judges, and J. B. McPHER- 
SON, District Judge, 

HOOK, Circuit Judge. This pétition to revise involves the owner- 
ship of 245,000 feet of hardwood lumber sawed at mills near Camp- 
bell, Mo., belonging to Joseph H. Huggins who was adjudged a bank- 
rupt. The petitioner, the Ozark Cooperage & Lumber Company, 
claims by purchase from the bankrupt before the commencement of 
the proceeding in bankruptcy. It is not questioned that the transac- 
tion was in good faith, that the petitioner paid a substantial part of 
the purchase price and that both parties intended the title to the 
lumber should pass. The narrow question is whether there was such 
a delivery as is required by a Missouri statute. It is a question of 

•For other cases see same toplc £ § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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local law. Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. 
Ct. 730, 51 L. Ed. 1117 ; Knapp v. Milwaukee Trust Co. (March 7, 

1910), 316 U. S. 545, 30 Sup. Ct. 412, 54 L. Ed. ; Bankruptcy 

Act, § 67e, 70a (Act July 1, 1898, c. 541, 30 Stat. 564-566 [U. S. 
Comp. St. 1901, pp. 3449, 3451]). 

The Missouri statute provides that "every sale made by the vendor 
of goods and chattels in his possession or under his control, uniess 
the same be accompanied by delivery in a reasonable time, regard 
being had to the situation of the property, and be followed by an ac- 
tual and continued change of the possession of the things sold, shall 
be held to be fraudulent and voidi, as against the creditors of the 
vendor, or subséquent purchasers ii. good faith." Rev. St. Mo. 1899, 
§ 3410 (Ann. St. 190(), p. 1940). This statute has been construed to 
mean that the change of possession must be open, notorious, and un- 
equivocal, such as to apprise the community or those accustomed to 
dealing with the party that the property has changed hands, and to 
prevent him from deriving a false crédit from the continuance of 
an apparent ownership. Claflin v. Rosenberg, 42 Mo. 439, 97 Am. 
Dec. 336 ; Lesem v. Herriford, 44 Mo. 325 ; Stewart v. Bergstrom, 
79 Mo. 524 ; Rice, Stix & Co. v. Sally, 176 Mo. 107, 75 S. W. 398 ; 
Rice, Stix Dry Goods Co. v. Sally, 198 Mo. 682, 96 S. W. 1030 ; Thom- 
as V. Ramsey, 47 Mo. App. 84. In Stewart v. Bergstrom and Thomas 
V. Ramsey it was held that the mère marking of dots on railroad 
ties wfithout otherwise indicating a change of dominion or possession 
was insufficient. In Rice, Stix Dry Goods Co. v. Sally the putting up 
of a sigTi reading "Sarah H. Sally's Store" in connection with other 
acts was held to satisfy the law. 

In the case at bar it appears from the pétition to revise, and there 
is nothing before us to contradict it, that a written contract between 
the petitioner and the bankrupt made more than a year before the 
adjudication provided that petitioner was to purchase the lumber 
sawed at the bankrupt's mills at designated priées for the various 
kinds and grades. When sawed, the lumber was to be piled or stacked 
at or near the mills, according to detailed spécifications. Tvi'ice each 
month the petitioner was to cause the lumber so piled to be estimated, 
and each stack was then to be nunibered and branded with petitioner's 
initiais "O. C. & L. Co." and it was to make an advance payment 
thereon of $10 per thousand feet. The contract further provided 
that when the advance payment was made "the act of estimating, 
marking, and setting aside of the said piles of lumber, shall. constitute 
a delivery of the same for ail intents and purposes, to the said Ozark 
Cooperage & Lumber Company, further delivery being hereby ex- 
pressly waived." The course specified was pursued. After the 
lumber in controversy was sawed it was piled as directed in the 
contract, estimated by the petitioner, each stack was marked legibly 
in front with petitioner's initiais, and the advance payment thereon 
was made, before the proceedings in bankruptcy were begun. We 
think this was a sufficient compliance with the statute. It contemplâtes 
that in determining whether there has been a sufficient change in 
possession regard should be had to the character and condition of the 
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property. Some kinds of personal property may be readily delivcred 
from hand to hand, and interested persons may rightfully expect that 
method to be observed. In other cases, the character of the property 
and the circumstances of ils situation preclude such a delivery; and 
other indicia of a change of ownership, such as signs, brands and 
marks are generally accepted as sufificient. Each case, however, as 
it arises, should be determined by its own pecuHar facts and circum- 
stances. The contract hère con mplated that the newly made lum- 
ber should remain for a time at the mills, stacked in a particular way 
for curing and seasoning before shipment. That was perhaps neces- 
sary, at any rate it was entirely proper, and it cannot be said that 
whilst 30 situated it was not lawfully the subject of barter and sale. 
The marking of the initiais of the name of the purchaser on each 
pile of lumber where they would most likely be seen was indicative 
of a status or title which could not hâve been ignored in good faith 
by anyone dealing with the prior owner. The statute was not intended 
to permit a creditor or subséquent purchaser to close his eyes to the 
obvious significance of things about him. If the signs following the 
other acts of the parties had read, "This lumber belongs to the O. C. 
& L. Co.," it is doubtful a serious contention would hâve been made, 
yet having regard to the situation and condition of the property, the 
customs of business men adapted thereto, and the letter of the statute 
and its intent, we think that what was done was the équivalent. 

The pétition to revise is sustained, and the order of the District 
Court is vacated, with direction to allow the claim of the petitioner 
to the property in controversy. 



NEW YORK & N. J. TRANSP. CO. v. CORNELL STEAMBOAT CO. 
(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 2.54. 

TOWAGE {§ 11*) — SlNKINO OF TOW— LlABILITT DP TuG. 

A tug held not liable for the sinking of a barge, which flllcd and pnnk 
where she had been left by the tug, after the breaking of the towlng bitt, 
on the ground of négligence in so leaving her ; the évidence tending to 
show that the sinking was due to water which splashed into the hole left 
by the broken bitt, and could hâve been prevented by the exercise of 
proper eare by her master. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Blg. 
§ 11.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by the New York & New Jersey Transportation 
Company against the Cornell Steamboat Company. Decree for re- 
spondent, and libelant appeals. Affirmed. 

•For other cases see same topic & § kvmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The following îs the oral opinion of the District Court, by Chatfield, 
District Judge : 

I am satisfled from the testimony tliat the qnestion of pospîljle laiidiiig at 
Tlilrd Street had nothing to do wlth tbis matter. The tus Cleary. actins as 
helper to the tug Terry. whlch was doing the towing, haviiig properly takon 
one boat to the dock aiid c?ome hack for the other. was unable, in the ordi- 
nary course, to take the second boat to the same dock, and, seehig that the 
dock could not be niade, went on to Newtown creek. The only thlng that 
had anything to do with the slnkhig of the boat, which has been proven by 
the llbelant, was the breaklng of thls bitt, whlch was undonbtedly caused while 
the boat was going ahead, but which was due to a sudden straln in moving 
tlie boat alongslde of the other barge. The bitt apparently broke because it 
was déficient in strength, aiid that was something that could n^^t be apparent 
to either the persons towing or to the owners of tlie barge upon a superficial 
examination. 

Nothing has been shown to indicate any cause for the sinking of tlie boat, 
except the splashing of the water into this hole that was made in the boat. 
Accordlng to the évidence the boat did not rest on the bottom until after she 
had sunk, to a certain extent, at least. The testimony of ail the witnesses 
shows that the only possible cause of the sinking was that water got into the 
boat, and libelant has shown absolutely nothing to explain how that water 
got into the boat unless it weut through the hole. Thore is a question as to 
whether the captaîn of the tug properly maneuvered the boat when attached as 
she was by what is called a "strap," and whether after an accident occurred 
in which the bitt was broken his leavlng the l)oat under those circumstances 
was négligence ; also if there was négligence in leaving the boat under thèse 
circumstances, whether that Was more than a breaeh of the contract of tow- 
ing. 

The libelant has proven no négligence so far as the method of leaving the 
boat is coneerned, nor has lie shown anything for which the tugboat would 
be responsible, unless the boat was tao heavily loaded, and unless the danger 
from the hole was so apparent that he should not hâve left the boat to shift 
for herself. Aside from those questions, there was no négligence on the part 
of the tug in leaving the boat to be looked after by her captain ; and, if the 
sinking occurred through the captaln's failure to pump her out, that should 
be cousldered in référence to the négligence of the tugboat, if any, in leaving 
her there. I am inellned to think that the captain could hâve prevented the 
sinking of the boat if he had taken care of the boat ; the only cause shown for 
the sinking of the boat being the slopping in of the water. It is not the 
question whether he could hâve done something at the time he found she was 
sinking. It is the question whether he could bave done something hefore that 
by taking proper care of his boat. I am inclined to think that is the point 
of the case. I am bound to lind on the évidence that the boat did not careen 
until after she was on the bottom. Ail the witnesses say tliat the boat did 
careen, bmt that was after there was some water in her. 

I think I will dlsmiss the libel, for the reasons that I bave stated. 

Wray & Callaghan and Stephen Callaghan, for appellant. 
Ames Van Etten, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Decree affirmed, on opinion of the District Court. 
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In re J. B. BREWSTER & CO. 

Appeal of BKEWSTER & 00. 

(Circuit Court of Apijeals, Second Circuit. June 30, 1910.) 

No. 258. 

Bankruptcy (§ 317*) — Allowance of Claims — Costs op Suit. 

Bankr. Act .Tuly 1, 1^98, c. 541, § (>3a, subd. 3, 30 Stat. 502 {V. S. Comp. 
St. 1901, p. 3447), provides that debts of the banlirupt may be proved and 
allowed against his estate wtiicli are founded upon a claim for taxable 
eosts incurred in good faith by a créditer before tbe filing of tUe pétition 
in an action to reeover a provable debt. Long before baulcruptcy proceed- 
ings were instituted, claimant sued the bankrupts to enjoin the use of 
a certain word in connection with their business. It was stipulated be- 
tween the parties that the référée shouid not be limlted to the statutory 
allowance, but that his fee shouid be at the rate of $25 per hour or frac- 
tion of an hour for the time occupied on the référence, and in préparation 
of his report, and that each side shouid pay one-half of the stenographer's 
bill ; the prevailing party to tax his share thereof as a disbursemeut in 
the case. The référée announced his décision for claimant, delivering his 
report to claimant, and directed judgment in its favor. Claiinant paid 
the stenographer's fées, and the referee's fées were paid prior to filing 
of proceedings in bankruptcy. Ileld, that the items of stenographer's and 
referee's fées coiistituted eosts in the eiiuity suit. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 317.*] 

Appeal from the District Court of the UnitedI States for the South- 
ern District of New York. 

In the matter of J. B. Brewster & Co., bankrupts. From an order 
reversing an order of the référée allowing a claim of Brewster & Co., 
claimant appeals. Affirmed. 

This cause cornes hère upon appeal from an order reversing an order of the 
référée allowing a claim flied by Brewster & Co. against the bankrupt's estate. 
The relevant section of the bankruptcy act is 6.3a, which reads as follows: 
"Debts of the bankrui)t may be proved and allowed against his estate which 
are (1) a fixed liability, as evidenced by judgment or an instrument in writing, 
absolutely owing at the time of the filing of the pétition against him, whether 
then payable or not, with any interest thereon which would bave been recover- 
able at that date or.witli a rebate of interest upon such as were not then pay- 
able and did not fcear interest ; (2) due as costs taxable against an involuntary 
bankrupt who was at the time of the filing of the pétition against him plain- 
tiff in a cause of action which would pass to the trustée and which the trus- 
tée déclines to prosecute after notice; (?,) founded upon a claim for taxable 
costs incurred in good faith by a creditor before the filing of the pétition 
in an action to reeover a provable debt ; (4) founded upon an opeu account, or 
upon a contract, express or implied; and (5) founded upon provable debts 
reduced to judgments after the flling of the pétition and before the consid- 
ération of the bankrupt's application for a discharge, less costs incurred and 
interests accrued after the filing of the pétition and up to the time of the 
entry of such judgments." Act July 1, 1898, c. 541, 30 Stat. 5C2 (U. S. Comp. 
St. 1001, p. 3447). 

Shearman & Sterling (John A. Garver, of counsel), for appellant. 
Guernsey Price and Michel Kirtland, for appellee. 
McLaughlin, Russell, Coe & Sprague, for trustée. 
Richard B. Kelly, for Fifth Nat. Bank of City of New York. 

__ Before LACOMBE, COXE, and WARD, Circuit Judges. 

"For other cases see eame topic & § number m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. Long before the bankruptcy proceedings were 
instituted Brewster & Co. brought an equity suit in the state court 
against the bankrupts to enjoin the use of the vvord "Brewster" in con- 
nection with their business. Ail the issues were referred for trial. 
At the commencement of the trial, it was stipulated between the par- 
ties that "the référée shall not be limited) to the statutory allowance 
but that his fee shall be fixed at the rate of $25 per hour or fraction 
of an hour for the time occupied on the référence and in the prépara- 
tion of his report." It was further stipulated that each side should 
"pay one-half of the stenographer's bill on présentation of the same, 
the prevailing party to be allowed to tax his share of the stenograph- 
er's bill on présentation of the same, as a disbursement in the case." 

On April 22, 1908, the référée in the suit formally announced to 
the parties his décision in favor of the plaintiff, and on May 5, 1908, 
he duly signed) and delivered his report to the plaintiff, directing judg- 
ment in its favor with costs. The total amount of stenographer's 
fées paid by plaintiff prior to referee's décision was $999.99, and the 
referee's fées were $3,835, the whole of which was paid prior to the 
filing of pétition in bankruptcy on May 7, 1908. There were other 
taxable costs, but the présent claim is confined to thèse two items. 
Judgment in the equity suit, which includes costs and disbursements, 
was not entered until after May 7, 1908. 

The single question hère presented is whether thèse items of claim 
are to be consideredi as costs in the equity suit, or as a debt due prior 
to the institution of bankruptcy proceedings upon a contract express 
or implied. We are referred to no authorities in the fédéral courts 
passing upon this question, nor hâve we found any. Undoubtedly 
there was an express contract between the bankrupts and the claimant 
as to thèse items, but that contract did not change their character. 
Charges such as thèse are part of the necessary expenses of a suit 
for which the defeated party is to reimburse the successful party. 
Stenographer's fées are generally covered by some such stipulation, 
and, when so covered, are taxed with the bill of costs. Referee's 
fées always go with the costs. The agreement proved hère fixes their 
amount at a sum in excess of statutory rates. We concur with the 
district judge, and affirm his order. 



WRIGHT OO. V. HERRING-CURTISS CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 324. 

1. Patents (§ 298*) — Suit fob Infbingement— Prelimtnaey Iiîjunction. 

A preliminary injunction against an alleged infringer of an unadjudi- 
cated patent sti'ould not be granted where the question of infringement is 
concededly one of fact as to the opération of defendant's device, and the 
showing is entirely by ex parte affidavits, vvhieh are conflicting. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 478 ; Dec. Dig. § 
298.* 

Grounds for déniai of preliminary Injunctlons In patent infringement 
suits, see note to Johnson v. Foos Mfg. Oo., 72 C. C. A. 123.] 

•For other cases see same toplc & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 312*) — Infeinoement — iNJurîcTioN — Flying MAriirNE. 

A preliniiiiary injunctioii agaiiist infringement of tlie Wri,j:ht patent, 
Ko. 821.;il)3, for a fiying machine, hcld not warranted hy tlie proois. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312. *J 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Wright Company against the Ilerring-Curtiss 
Company and Glenn H. Curtiss. Défendants appeal from an order 
granting a preliminary injunction. 177 B'ed. 257. Reversed. 

This cause comes hère upon appeal from an order of the Circuit 
Court, Western District of New York, granting a preliminary in- 
junction in a bill in equity brought for infringement of a patent. The 
patent is No. 821,.303, issued May 23, 1906, to Orville Wright and 
Wilbur Wright for a flying machine. The patent has never been ad- 
judicated otherwise than on motion for this injunction and upon -j^ 
similar motion against another alleged infringer. 

Emerson R. Newell (J, Edgar Bull, of counsel), for appellants. 
Edmund Wetmore and Williamson & Smith (IL A. Toulmin, of 
counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. There is no dispute as to the proposition thnt the 
question whetlier or not there has been infringement of this patent, 
however broadly it may be construed, dépends upon the question 
whether or not in defendant's machine a tendency to spin or swerve 
is checked or counteracted by the opération of the vertical rudder. 
That of course — on its theoretical and on its practical side — is a ques- 
tion of fact. The record before us contains numerous affidavits 
which were not presented until after original décision and which, as 
both sides state, were admitted upon motion for rehearing without 
discussion of their contents by the court, but for the purpose of 
bringing the case more fully before the Court of Appeals. 

In this record, upon the question of fact above stated, there is 
a sharp conflict of évidence, numerous afiiants testifying. A!l thcir 
statements are ex parte affidavits made without any opportunity to 
te-st their probative force by cross-examination. Under such circum- 
stances, it seems to us, irrespective of any of the other questions in 
the case, that infringement was not so clearly established as to justify 
a preliminary injunction. See décisions of this court in Westing- 
house V. Montgomery, 139 Fed. 868, 71 C. C. A. 5S2 ; Hall Signal 
Co. V. General Railway Co., 153 Fed. 907, 82 C. C. A. 653. 

The order is reversed, with costs. 

*For oiiier catses see saine tùpiu & § r^uwuKit iii Dec. & Am. Digs. 1907 to date, &. Rep'r Indexes 



112 ISO FEDERAL EEPOETEB.' 

WRIGHT OO. V. PATTLHAN. 

(Circuit Ctourt of Appeals, Second Circuit June 14, 1910.) ' 

No. 326. 

Appeal from the Circuit Court of the United States for tlie South- 
ern District of New York. 

For opinion below, see 177 Fed. 261. 

Clarence J. Shearn, Israël Ludlow, and James Hamilton, for ap- 
pellant. 

Williamson & Smith (H. A. Toulmin, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. This is an appeal from an order granting prelim- 
inary injunction in a suit on the Wright patent which is sued upon in 
Wright Company v. Herring-Curtiss Company (filed to-day) 180 Fed. 
110. At the outset of appellee's brief it is stated that the essential 
question on which the controversy pivots is whether or not défendant 
in using the alleged infringing machines utilized the rear vertical 
rudder in conjunction with the ailerons or adjustable margins in 
maintaining latéral balance. 

In this case as in the other we hâve conflicting affidavits as to 
questions of fact, and for the reasons expressed in the Herring-Cur- 
tiss we think the order for preliminary injunction should be reversed, 
with costs. 



METAL STAJIPING CO. v. GERITAB. 

(Circuit Court, E. D. Pennsylvania. August 1, 1910.)' 

No. S. 

Patents (5 328*) — iNFRiNOEirENT— Thill Couplino. 

The A. H. Worrest patent, No. 662,050, for ImprovemeTits In thill- 
coupling, embracing a siiriug attached to a moving jaw or dog and to a 
lever, held not infringed by defendant's patent of a thill-coupling em- 
bracing a spring, patented December IS, lO"^ 

In Equity. Bill by the Métal Stamping Company against Lena 
Gerhab. Bill dismissed. 

Samuel G. Metcalf and Wm. A. Megrath, for complainant. 
Howard P. Denison and Francis T. Chambers, for défendant. 

HOELAND, District Judge. This suit was brought to restrain 
infringement of letters patent No. 662,050, granted November 20, 
1900, to Alfred H. Worrest, for improvements in thill-couplings. 
This patent was assigned by the patentée to the complainant Com- 
pany. 

The défenses set up are: (1) Complainant's patent is a mère paper 
patent; inoperativeness ; and abandonment of the coupling attempted 

•For other case» see same topio & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



METAL STAMPING CO. V. GEIÎIIAB. IIS 

to be made under it. (2) Prior use. (3) Invalidity by reason of tlie 
prior patent art. (4) Noninfringement. 

The défense of noninfringement should be sustained. We do not 
think it necessary to consider any of the other défenses, further than 
to examine into the prior art, for the purpose of ascertaining the 
exact extent of the improvement niade by the complainant's patentée 
in the patent in suit. 

The complainant's patent, as claimed by the défense, is a mère 
paper patent. It was never of any practical use, as the shape of the 
spring- was such as to cause them to break, and hence was abandoned 
as a failure so far as the pubhc was concerned. The invention, as 
set forth in the spécifications — 

"relates to itnprovenients in tliill-coupIiiigR wlierein the wear of the couplins 
'boit Is automatieally taken np, and the oh.i'eet.s nre (1) to close the oyieniiis 
in the tlîill iron where throngh the c-onpliiis-bolt is connected to the thill hy 
a âog, which autoiuatieally takes up the wear of the boit; (2) to control the 
rtog tliroush a meclianism that is, when in use, practically nnobservable; 
(3) to control the loop through the flat cnrve spring ; (4) to control the spring 
that closes and holds the dog through a lever, the free end of which swings 
forward in close relation to the thill iron ; (5) to close the dog by the lever 
that automatieally prevents said dog from opening." 

The claims which it is alleged the défendant infringes are 2, 3, and 
6, and are as f ollows : 

"2. The combination, in a thill-coupling, of the coupling-liolt. a hoolî-eye 
connected with the thill and havlng the opening in the under side, a pivoted 
dog adapted to enter said opening and engage the eoupling-bolt, a lever sepa- 
rated from the dog, and a spring having one end pivoted to the dog and the 
other end pivoted to the lever, for the purpose specified. 

"3. The combination, in a thill-coupling, of the coupling-bolt, a hook-eye 
connected with the thill and ha^'ing the opening in the under side, a pivoted 
dog having a Up thereon and adapted to enter said opening and engage the 
coupling-bolt, a lever separate from the dog, and a spring having one end 
pivoted to the lip of the dog and the other end secured to the lever, for the 
purpose specified." 

"6. The combination, in a thill-coupling, of the coupling-bolt, a hook-eye 
connected with the thill and having the opening in the under side, a dog pivot- 
ed below said boit, a lever fulcrumed to the thill and in front of the dog, a 
downwardly-curved spring having one end pivoted to the dog below the pivot 
of said dog and the other end pivoted to the lever betweeu the dog and the 
fulcrum of said lever, for the purpose specified." 

The essential éléments of thèse claims are (1) a coupling-bolt; (2) 
a hook-eye connected with the thill and having the opening in the 
under side; (3) a pivoted dog attached to enter said opening and en- 
gage the coupling-bolt; (4) a lever separated from the dog; (5) a 
spring having one end pivoted to, the dog and the other end pivoted 
to the lever; (6) the lever fulcrumed to the thill and in front of the 
dog. 

Ail thèse éléments appear in the prior patents. In the Worrest 
patent, No. 646,531, issued April 3, 1900, there ap]3ears (1) a coup- 
ling-bolt; (2) a hook-eye connected with the thill and having the 
opening in the under side; (3) a pivoted dog adapted to enter said 
opening and engage the coupling boit; (4) arms separated from the 
dog; (S) a spring having one end pivoted to the lever or arms. The 
180 F.— 8 
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other end, however, of the spring is riveted to tlie dog, but opérâtes 
in effect the same as the spring end pivoted to the dog in the patent 
in suit. The Bradley patent, No. 646, 5G8, issued April 3, 1900, dif- 
fers from the prior Worrest patent, issued the same date, in that the 
moving jaw or dog is not adapted to enter the opening and engage 
the couphng-holt. 

Ah the éléments found in the patent in suit were found in the 
early Worrest patent, with the exception of the shape of the spring; 
and, if the patent in suit is to be sustained, it must be restricted to 
the précise form of the spring shown in the drawings, and, being so 
restricted, the defendant's spring does not infringe. It is claimed, 
and we think satisfactorily so, that this form resuhed in the breaking 
of the spring so frequently that the article never went into public use. 
The defendant's spring, however, is manufactured under a patent is- 
sued to it on December 18, 1906, by the United States Patent Office 
subséquent to the issuance of the patent in suit. The presumption is 
not only in favor of the validity of the patent because of this fact, 
but the évidence in the case shows very decidedly that it is regarded 
as a valuable thill-coupling by the gênerai public as it has gone into 
gênerai use. 

The defendant's patent has a fixed jaw, called a hook-eye, and a 
movable jaw or dog, a spring attached to the movable jaw or dog, 
and to a lever, the same, or similar, to those found in the complainant's 
coupling. Thèse, we think, are ail found in the prior art snd are 
common property. The spring of the complainant, however, differs 
from those found in the prior art, and the defendant's spring difïers 
from that of the complainant. The coupling as made by the com- 
plainant failed to engage the public attention. It was not regarded 
as satisfactory, because of the tendency of the spring to break. The 
defendant's spring, which is in the form of a compound curve, so as 
to increase the resiliency and distribute the strain throughout its en- 
tire length, is found to be very durable and safe as a thill-coupling. 
The centralizing of the spring's tension at any one point, which oc- 
curs in a spring having a uniform circular or bow-shaped curve ex- 
tending from end to end, is avoided by the use of the curve-shaped 
spring. 

The différence, as frequently occurs in patent cases, is very small, 
but apparently in this case sufïîcient to turn a failure into a success. 
The complainant's coupling has failed to par form the work for which 
it is intended and is not being generally used, while the defendant's 
coupling is a success and in gênerai public demand and in public use. 

We conclude that the défense of noninfringement is sustained, and 
the bill should therefore be dismissed, with costs. 
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McCREERY ENGINEERING CO. v. MASSACHUSETTS FAN CO. et al. 
(Circuit Court, I>. îlassachusetts. Juue 24, 1010.) ■ 
No. 6G7. 

1. Patents (§ 287*) — Infringemext— Acts Constituting. 

A bill to restrain tlie InfrhiKement of a patent for a ventilating device 
wlll not lie against comity cojumlssioners, nierely because a contractor 
for a public building lias placée! an infringing device in such building, 
without its having been specified in the contract and without kuowledge 
on tbeir part of the patent, which device bas not been used. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 457-459; Dec. 
Dig. § 287.*] 

2. States (§ 191*) — State Agencies — Oourtiiouses — Injunction Against 

Use op Infbinging Device. 

Under the statutes and décisions of Massachusetts, a courthouse Is an 
agency of the state, and county eommissioners, vt'hen required by sta-tute 
to build and maintain a courthouse, act therein as représentatives of the 
State, and they cannot be enjoined from operating a ventilating appara- 
tus placed 1q a courthouse by a contractor for its construction, on the 
ground that the opération iufringes a patent. 

[Ed. Note. — For other cases, see States, Dec. Dig. § 191.*] 

In Equity. Suit by the McCreery Engineering Company against 
the Massachussetts Fan Company and the County Commissioners of 
Essex County, Mass. On pleas. Plea of the County Commissioners 
sustained, and of the corporation défendant overruled. 

Samuel D. Elmore, for complainant. 

Stewart, CooHdge & Rand and Roberts, Roberts & Cushman, for 
défendants. 

EOWELL, Circuit Judge. This was a bill in equity to restrain 
the infringement of letters patent No. 917,185, issued to Taylor for 
an improvement in ventilation. The bill was brought against a cor- 
poration concerned in the furnishing of a courthouse at Salem, in the 
county of Essex and commonwealth of Massachusetts, and against 
the three persons who are now county commissioners for that county, 
apparently in their officiai capacity. The pleas of the commissioners 
set forth that, as county commissioners and by virtue of a certain 
statute, they entered into a contract with a Etranger to the présent 
bill for building the county courthouse above mentioned. The con- 
tract did not provide specifically for the use of the alleged infring- 
ing device, but this was installed by the subcontractor, hère défend- 
ant, without further connection or communication with the défend- 
ant commissioners. The device is installed in the courthouse. It 
has not been operated by any of the commissioners or by any one else. 
The défendant corporation's plea is to the same effect, and apparently 
rests its own défense upon the want of jurisdiction in this court to 
restrain altogether the use of the device alleged to infringe. The 
hearing before the court was on bill and plea. 

Thus far the commissioners hâve committed no tort. To put the 
case most favorably for the complainant, they hâve, through their 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agent, bought a patentée! device from an infringer without satisfyîng 
the patentee's claims, being ignorant of their existence. Tliis is not 
infringement, and the vague charges made in the bill of conspiracy 
and of profits received by the commissioners are negatived by the 
plea. Therefore the défendant commissioners hâve thus far done noth- 
ing actionable, and, if they may be enjoined in this proceeding, it is 
only because they are deemed likely to commit a future tort. This 
is imperfectly charged against ail the défendants generally: 

"ïliat the use of said inventions by tlie said défendants, and their prépara- 
tion for and avowed détermination to continue the samo, and their afore- 
said uulawful acts in disregard and in défiance of tlie rijîhts of your orators, 
liave the etïect to and do encourage and induce others to infringe." 

The défendant commissioners cannot continue an unlawful act 
which they hâve not yet begun to commit, and as to them the bill, un- 
amended, must be dismissed on the grounds just mentioned. The 
complainant may seek to amend, however, and, as the commissioners 
do not deny their intention to use, an amendment is probable. It 
was assumed at the argument that they rested their défense on the 
ground that, while the county of Essex may be a corporation suable. 
yet the county courthouse is an agency of the commonwealth, and 
that no injunction will issue to restrain a state from using a court- 
house for the state's purpose. 

If the defendant's contention concerning the nature of the court- 
house is correct, this case is governed by Belknap v. Schild, 161 U. 
S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599, and International Postal Supply 
Co. V. Bruce, 194 U. S. 601, 24 Sup. Ct. 820, 48 L. Ed. 1134. In 
the latter case the Suprême Court refused an injunction against a 
postmaster from using an infringing device then leased to the United 
States. As to the défendant commissioners, the only question hère 
left open is therefore this : Is the county courthouse such an agency 
of the commonwealth as to be like a post office in the latter's relation 
to the United States ? 

This is largely a question to be determined by the statutes and dé- 
cisions of Massachusetts. In Morse v. Norfolk County, 170 Mass. 
555, 556, 49 N. E. 925, the Suprême Court of Massachusetts said : 

"Courthouses are built and maintnined strictly for public purposes. The 
use of them Is not limited to the inliabitants of a county, but it extends to ail 
who hâve a right to resort to the courts, or to the public offices whlch are 
usually contained In courthouses. The expense of providing courthouses is 
imposed on the countles ; but the control of the work of building them is not 
given to the countles. This control is usually given to the county commis- 
sioners, though the Législature might, if it saw fit, intrust it to persons 
speelally designated for that purpose. For example, the courthouse in 
Boston was authorized to be built by a spécial commission aiipointed by the 
mayor. St. 1885, c. 377; St. 1SS6, c. 122; St. 1887, c. 101; St. 1892, c. 288. 
See. aiso. Prince v. Crocker, 166 Mass. 347, 360, 44 N. B. 446, 32 L. R. A. 610. 
In short, the Législature may toy gênerai or spécial laws make such provision 
as it sees fit in respect to the érection and control of courthouses, and may 
authorize and require a county to raise and appropriate the neeessary money 
therefor ; and in performing such a service, the designated ofïicers, wliether 
county commissioners or otherwise, are acting uuder the direction of the 
laws of the state, and not as agents of the county." 
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Tn Opinion of the Justices, 167 Mass. 599, GOO, 4G N. E. 118, the 
Suprême Court said: 

"Tliey [the county eommissioiiers] hâve some duties or fuiictioiis wliich con- 
cerii the people of the state at hirge. But it seems to us that they are esseu- 
tially a local body. They are elected by the people of a county, aud their 
duties relate chlefiy to the afCairs and interests of the county. Home of 
their duties are much llke duties perforaied by selectmen, or by a n)ayor ami 
uldérnien, except that their jurisdiction extends over the whole county. lu 
Xantucket, selectmen by law perform the duties of county commis.-iioners. 
In Suffolk County, thèse duties are perforined in part by municii)iil ofîicers." 

From a comparison of this language, it seems that the duty of the 
commissioners to build and equip courthouses is a duty or function 
which concerns the people of the state at large. Their duty to main- 
tain a courthouse once erected seems to be of the same sort. Rev. 
Laws iVIass. c. 20, generally, and especially sections 5 and 34. For 
the most part, the use of a courthouse is not that which is limited to 
the inhabitants of the county. To close the commonwealth's courts is 
to assail its sovereignty rather than to incommode the citizens of Es- 
sex county. Even if ventilation be less necessary to the holding of 
a court than are light and beat, concerning which proposition no 
opinion is hère expressed, yet to deny ventilation to a courtroom is 
at the least to embarrass the administration of the state's justice. 
For thèse reasons I am of opinion that no injunction should issue to 
restrain the défendant commissioners from operating the ventilating 
machinery, even if they thereby infringe the complainant's patent. 
As to the commissioners, therefore, this bill, amended or unamended, 
will stand dismissed, without préjudice to an action at law against 
them individually for infringement. 

For what purpose the défendant corporation entered its plea is not 
clear. Past infringement is not denied, and future infringement is 
not improbable. That the défendant commissioners are not liable, 
for the reasons above stated, does not release the défendant corpora- 
tion from liability. Its plea is therefore overruled. 



OLICK V. FERX ROCK WOOLEN 5IILLS. 

(Circuit Court, E. D. Pennsylvania. July 0, 1910.) 

No. C84. 

New Triai. (§ 75*) — Gtîounds— Verdict— Adequacy. 

Where there was sufficient évidence to carry the case to the .pn'y. but In 
the eourt's jud.ement the great weight of the évidence was against plain- 
tlfPs right to recover anything, i>laiu1iff's motion for a new trial for in- 
. adequacy of the verdict returned in its favor will not be allowed. 

[Ed. Note. — For other cases, see New Triai, Cent. Dig. § 151 ; Dec. Dig. 
§ 75.*] 

At Law. Action by Ignatz Olek against the Fern Rock Woolen 
Mills. A verdict was returned for plaintiff, and défendant moves for 
judgment non obstante and for a new trial. Overruled. 

•For other cases see same topic & § numbeu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Joseph J. Goodman and George Demming, for plaintiff. 
F. B. Bracken, for défendant. 

HOLIvAND, District Judge. The sole reason assigned for a new 
trial in this case is the inadequacy of the verdict of $250, returned by 
the jury in favor of the plaintiff. It was a claim for personal injury 
resulting to the plaintiff becaiise of the defendant's négligence in not 
having provided plaintiff with a safe place to work, and further failed 
to warn the plaintiff of a certain passageway or aisle in the mill of the 
défendant company in which the plaintiff worked, which resulted, as 
plaintiff allèges, in his falling over an obstruction in this passageway, 
through which he was attempting to walk, and which passageway, it 
was alleged, was insufficiently lighted. There was sufficient évidence 
of defendant's négligence to carry the case to the jury, but in the judg- 
ment of the court the great weight of the évidence was against the 
plaintiff's right to recover anything. 

The défendant in this case objects to the granting of a new trial for 
the reasons stated, and the court is not inclined, in this case, to sustain 
the plaintiff's motion on the ground of the inadequacy of the verdict 
simply because it appears to be illogical. We think the authorities uni- 
formly support the proposition that where the court is of the opinion 
that the verdict should hâve been for the défendant upon évidence 
which would hâve justified such a verdict, and especially, as in this 
case, where the prépondérance of the évidence was in favor of the de- 
fendant, a court should not set aside a verdict simply upon the ground 
of inadequacy. Reading v. Texas Pacific Ry. Co. (C. C.) 4 Fed. 134; 
2 Sedgwick on Damages, 656. 

The motion for a new trial is overruled. and, for the reason that this 
case was one which was properly submitted to the jury, we refuse to 
enter judgment on the motion non obstante veredicto. 



WILLIAMS Y. AMERICAN BRIDGE CO. 
(Circuit Court, E. D. Pennsylvania. May 17, 1910.) 

No. 858. 

Master and Servant (§ 170*) — Injuries to Servant— Fellow servants— in- 
competency. 

Wliere plaintiff was injured by ttie négligence of a fellow servant who 
was incompétent to perform the work allotted to him by defendant's fore- 
niau, and défendant had not exereised reasonable care to aseertaiu the 
fellow servant'a competeney, défendant was liable for plaintiff's Injuries. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 336 ; 
Dec. Dig. § 170.*] 

At L.aw. Action by Edward H. Williams against the American 
Bridge Company. Verdict for plaintiff'. On defendant's motion for 
a new trial and for judgment notwithstanding the verdict. Motions 
denied. 

•For other cases see same toplc & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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John Eckstein Beatty, for plaintiff. 

J. W. Bayard and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judj^e. I hâve gone carefully over 
the testimony in this case, and am unable to see how the questions in 
dispute could hâve been withdrawn from the jury. Under the charge 
of the court they must hâve found: (1) That Marter, the plaintiff's 
fellow servant, was not compétent to do the work properly which the 
defendant's foreman permitted him to undertake; (2) that the défend- 
ant did not exercise reasonable care in the effort to ascertain Marter's 
competency; and (3) that the plaintiff's injury was directly due to 
Marter's lack of skill. On each of thèse subjects I think there was 
sufficient évidence to require its submission. 

The motions are refused, and an exception is sealed to the refusai 
of judgment notwithstanding the verdict. 



Ex parte HARDAN et al. 
(Circuit Court, N. D. Florida. November 1, lOTO.) 

1. IIabkas Corpus (| 112*)— Sentence— Cobbection on Haiïeas Coiîptts. 

On ajiplication to the fédéral Circuit Court for habeas corpus by one 
convicted therein, tiie court can correct the sentence if it be excessive 
or reseuteuce. and hence where persons convicted of conspiring to commit 
a fédéral offense under Rev. St. § 5440 (U. S. Comp. St. 1901, p. 3G7U), 
were sentenced to iniprisonment "at hard labor," on habeas corpus iiro- 
ceedings the trial court can amend the sentence nunc pro tune by striking 
the quoted words, which are not authorlzed by the statute. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 112.*] 

2. Ceiminal Law (§ 1208*) — Punisiiment— Judicial, Toweb. 

When statutes prescrlbe particular modes of puuishment, a court can- 
not Inflict another, and hence under Rev. St. § 5440 (U. S. Comp. St. 1901, 
p. 3G76), authorizing Imprlsonmeut for conspiracy to commit a fédéral of- 
fense, imprisonment "at hard labor" is unauthorized. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3281-3295; 
Dec. Dig. § 1208.*] 

3. Habeas Cokpus (§ 85*) — Evidence — Pardon — Lettehs. 

A letter from the President's secretary to a senator showing a com- 
mutation of sentence is of no effect on habeas corpus proceedings by the 
prisoners ; the President's action properly appeariug by the warrant of 
commutation or a certifled copy thereof. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 85.*] 

4. Paedon (§ 8*) — When Effective. 

A pardon is not effective until delivered to the prisoner or to some one 
for him, being untll that time subject to withdrawal and being merely 
a l^romise of pardon. 

[Ed. Note. — For other cases, see Pardon, Cent. Dig. §§ 10-15 ; Dec. Dig. 
§ 8.*] 

5. Pardon (§ 4*) — Commutation of Punishment— Pbesidentiai. Poweb— 

"Prérogative to Géant Pabdons." 

The constitutional prérogative of the Président to grant reprieves and 
pardons includes the power to commute punishments. 

[Ed. Note. — For other cases, see Pardon, Cent Dig. §§ 4-6% ; Dec. Dig. 
i 4.*] 

•For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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6. PaEDON (§ 13*) — COJFMUTED SENTENCE— EFKECT. 

Wliere an original sentence is iawful, exécution of the commiited sen- 
tence is not affected becanse tlie statutes do not permit courts iu tlie flrst 
instance to infiict so sliort iniprlsonnient. 

[Ed. Kote. — For otlier cases, see Pardon, Cent. Dig. § 27 ; Dec. Dig. 
§ 13.*] 

7. Gkasd Jury (§ 7*) — Obdek Eon Deawing— Effeot. 

ïlie maldng of an order for tlie drawins and attendance of a grand 
jury is the exercise of a judicial i)ower, wliicU pertaius to botli .iudgo and 
court, and tlie order does not conclude public or private riglits In any 
way, being uotlilug more tlian a uiere administrative régulation of in- 
ternai aiïairs relating to tbe orgauization of the court. 

[Kd. Xote. — For other cases, see Grand Jury, Dec. Dig. § 7.*] 

8. Grand Juky (§ 7*) — Oedeb poe Dbawing— Execution— Judgb's I'kesekoe 

Unnecessary. 

A judge ordering a grand jury need not be présent when the order is 
executed. 

[Ed. Xote. — For other cases, see Grand Jury, Dec. Dig. § 7.*] 
0. Indictment and Information (§ 137*) — Quasuing— Deawing Grand Jubt 

RiGHTS OF ACCUSED PeRSONS. 

If an order for a grand jury is made by the proper authority, its 
source, wliether the court or oue of its judges, is of no concern to ono 
afterwards indicted by the jury, but if the drawing is by unauthorized 
persons, or from persons not properly selected or qualifled, tlie indictment 
may be quashed. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 48CMS7 ; Dec. Dig. § 137.*] 

10. JUDGES (§ 24*)— DUTIES — Peeparatory Orders. 

A fédéral Circuit Judge should, whenever occasion arises, mal^e pre- 
paratory orders for the disposition of business vvhich may corne before 
the court at its next sitting. 

[Ed. Note. — For other cases, see Judges, Ceut. Dig. §§ 91-98 ; Dec. Dig. 
§ 24.*] 

11. JUDGES (§ 20*) — FEDERAI, CIRCUIT JUDGES— POWERS. 

A fédéral Circuit Judge can dispose of any administrative niatter In 
any Circuit Court in bis circuit properly ordered at chambers, without 
personally goiiig Into its territorial limits, if liis chambers are held iu the 
circuit. 

[Ed. Note. — For other cases, see Judges, Dec. Dig. § 20.*] 

12. Grand Jury (§ 7*) — Validity of Okganization. 

A grand jury drawn by the proper authority and composed of qnalified 
persons is authorized to sit, unless the court of whicfa it forms a part is 
holding a session at an unauthorized time or place. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 2, 16, 21 ; 
Dec. Dig. § 7.*] 

13. Grand Jury (§ 10*) — Organization— Irregiilarities— Waivdr. 

Any irregularity in the organization of a grand jury not alïectlng their 
authority to sit is waived by accused going to trial witliout raising it 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 5.3-ÔÔ ; Dec. 
Dig. § 19.*] 

14. Indictment and Information (§ 10*) — SuproET by Evidence— Burden 

OF Peoof. 

A grand jury is presumed to liave acted on légal évidence in returning 
an Indictment, until accused meets liis burden to show the contrary. 

[Ed. Note. — ^For other cases, see Indictment and Information, Doc. Dig. 
§ 10.*] 

*For other cases see same topic & § numbkr ia Dec. & Am. Bîgs. 1907 to date, & Rep'r Indexos 
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15. IXDTCTMEST AND INFOEMATION (§ ]5*) — ^PeOCEEDIXGS IX PlMnlNO— TÎEfiTI- 

LARITY. 

On flmlinK an indietment to cnre sn])]>ose(] rtefeets in oni'lier inrlictments 
on tlie saine matter, it vvas uuneces«ary that Ihe wituesses be l'ecalled 
and their testuuony retaken. 

[Etl. Note. — For otlier cases, see ludictment and Information, Cent. 
Dig. §§ S3-S8; Dec. Dig. § 15.*] 

16. Indictment anb Isformatiox (§§ 10, 15*) — Findixg I.xdictment— Juroiïs' 

as-sent — sufitciexcy. 

No formai vote of grand jnrors is essential to an Indictment, and If 
one is taken it need not "he recoi'ded. an intelligent asse:.!: «f the jurors 
being sufflcient, and tbere was sulficient assent, wbere tlie foreman stated 
in the jury room that be wonld sign an iii<lictment drawn to cure su])- 
posed defects In préviens indictments, and tlie wbole body returued the 
indlctnient with others fomid in open court. 

[Ed. Note. — For otlier cases, see Indictment and Information, Cent. 
Dig. §§ 50-01, 88-88 ; Dec. Dig. §§ 10, 15.*J 

17. IKDICTMEKT AND iNFOEjrAÏION (§ 1!>(>*) — On,TECTTONS— WATVER. 

Accused waived an objection to the indictment on the grouiul that the 
grand jurors did not assent to It, by goiiig to trial without raising the 
objection. 

[Ed. Note. — For otlier cuses, see Indictment and Information, Cent. 
Dig. g§ 028-035 ; Dec. Dig. § 190.*] 

18. IIabeas Oohpus (§ 27*) — Scope of Ueview— Collatéral Atïack on Con- 

viction. 

Where on habeas corpus it appears that petitioners were convicted of 
an offense of wliicli t)ie trial court liad jurisdictioii, were in lawful cus- 
tody, were tried on an indictment charging an offense in that district, 
were confronted witli the witnesses, and given a jury trial, and the rec- 
ord does not sliow infringement of constitutional rights, tlie conviction 
cannot be attacked on the ground that the offense if committed at ail 
was committed in another district. 

[Ed. Note. — For other cases, see IIabeas Corpus, Dec. Dig. § 27.*] 

19. IIabeas Cokpus (S 85*) — Bill op Exceptioxs— Effect. 

A bill of exceptions can be treated as part of the record proper oiily 
in an apiiellate proceedhig, being iniproperly used on habeas corpus to 
show error by the trial court, and esjiecially on a point which has been 
allirmed by a higlier court, and hence on liabeas cor])us the bill of ex- 
ceptions will not be opened to détermine from the évidence whether the 
offense was committed in another jurisdiction. 

[Ed. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 85.*] 

20. IIabeas Ooepus (§ 27*) — Convictions— Yalidity—Irreoelab Teem or 

Court. 

Au indictment, conviction, and sentence by a court sitting at an un- 
authorized finie are void, the proceedings not beiiig eured by a trial by 
an appellate court on the record, not de novo. 

[Ed. Note. — For otlier cases, see IIabeas Corpus, Dec. Dig. § 27.*] 

21. Ceiminal Daw {§ 1180*) — Appeal — Effect of Former .Tudgment. 

A judgment of tlie Circuit Court of Ap]ie.als attirmiug a conviction does 
not prechide a subseiiuent reversai for want of the trial court's juris- 
dicfion, where the question is not preseiited on the first apjieal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3002-3004 ; 
Dec. Dig. § 3180.*] 

22. IIaui'as Corpus (§ 27*) — Higiit to Relief — Void Conviction. 

If tbe record in habeas corpus shows that iKititioner is detalned under 
a conviction had at an unaathori/,o<l term of court, lie is eutitled to relief 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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on habeas corpus, as having been deprived of liberfcy without due pro- 
cess of law, in violation of Const. Amend. TJ. S. 5. 
tEû. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 27.*] 

23. Courts (§ 412*) — Untted States Circuit Coubts— Tebms. 

Under Rev. St. § G58 (U. S. Comp. St. 1901, p. 530), providing for tenns 
of tlie Circuit Court in the Northern district of Florida at Tallaliassee 
on tlie flrst Monday In February and at Pensacola on the first Jlouday in 
March, the court lias every day of the succeediug 12 nionths in which to 
sit at each place unless the right to hold court during that period Is 
ferminated by final adjournment or by nonattendance at the commence- 
ment of the term and failure to instruct the marshal to adjourn to a sub- 
se<iuent day in the term ; and, af ter a tei-m bas been regularly opened, 
a judge's failure to open court on a day of the term to wUich a recess 
bas been taken, or to appoint a time when court will be resumed does 
not forfeit the right to résume sittings at any time. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 412.*] 

24. Courts (§ 412*) — Fedeeal Courts— Tebms. 

Under Rev. St. § G5S (U. S. Comp. St. 1901, p. 530), fixing the terms of 
the Circuit Court in the Northern district of Florida, an order that, 
pendiug the absence of the judge, the court be opened and adjourned pur- 
suant to a rule of the court did not eonstitute a final adjournment. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 412.*] 

25. Courts (§ 113*) — Fédéral Oircuit Courts— Minutes— Time for Entee- 

ING. 

The clerk of a fédéral Oircuit Court bas until the end of tenu in which 
to complète the minute entries for the term. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 113.*] 

20. Courts (§ 113*) — Fédéral Circuit Courts— Minutes— Method of Entrt. 
Minute entries by a fédéral Circuit Court clerk in a record recognized 
by the court as Its minutes are valid though made with a rubber stamp. 
[Ed. Note. — For other cases, see Courts, Dec. Dig. § 113.*] 

27. Bail (§ 44*) — Criminal Cases— Judicial Discrétion. 

There Is no constitutional right to bail af ter a conviction ; it being 

properly granted or denied as best effects justice, determiued In the light 

of the commou law, as affected by acts of Oongress. 

[Ed. Note. — For other cases, see Bail, Cent. Dig. § 145 ; Dec. Dig. § 44.* 
Right to release on bail pending appeals or writ of error, see note to 

Walsh V. United States. 9» C. C. A. 135,] 

Pétition by W. S. Harlan, C. C. Hilton, and S. E. Huggins for a 
writ of liabeas corpus. Writ discharged, and prisoners remanded. 

The petitioners, W. S. Harlan, C. C. Hilton, and S. E. Huggins, were 
tried and convicted at the November sittiug, 1903, of the Circuit Court at 
Pensacola, Fia., under an indietment which charged them with combining 
and conspiring withiu the Northern district of Florida, to hold, arrest, and 
.return one Rudolf Lanninger to a condition of ijeouage, and that subse- 
quenfly the défendants, with the exception of Harlan, committed an overt 
act, within the said district, for the purpose of elïecting the object of the 
conspiracy. Harlan was sentenced to imprisonment at hard labor for 18 
months in the fédéral peniteutiary, at Atlanta, Ga., and to pay a fine of 
$5,000, and the défendants Hilton and Huggins were sentenced to like im- 
prisonment for a period of 13 months, and to pay a fine of $1,000 each. 
Being in the custody of the marshal under warrants of commitment, Issned 
in exécution of the mandate of the Circuit Court of Appeals, to which they 
had unsuccessfuUy sued out a writ of error, to reverse their conviction, they 
petitioned for discharge on habeas corpus, alleging that they were illegally 
held in custody "without warrant or authority of law, in violation of the 
Constitution and laws of the United States," because (1) they were sentenced 

♦For other cases see same topic & § number in Dec. & Ani. Dlgs. 1907 to date, & Rep'r Indexe» 
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to hiird labor in tlie TJmted States ponitentiary at Atlanta, whereas the 
statutes of the United States do not autliorize such puiiishmeut for the of- 
fense of which they were convicted, and the sentences are in excess of the 
authority of the court, and void ; (2) shice the passing of the sentences, 
the Président of the United States has commuted the punishment to six 
months' imprisonment, and there is, therefore, no authority now for the 
exécution of such sentences in the penltentiary, even if otherwise valid; 
(3) the petltioners were convicted and sentenced for an offense, which if coin- 
mitted, was committed In the M'iddle district of Alabama, and not elsewhere. 
and the Circuit Court of the United States for the Northern district of Florida 
had no jurisdietion to try or sentence them ; (4) the grand jury which re- 
turned the indictment was not organized as required by law, in that the 
court was ordered to be held on the 12th day of November, 1906, wheu in 
truth and In faet it was convened in the week precediug, to wlt, November 
7th, 1906; (5) the grand jury which hullcted the petitiouers had no author- 
ity to sit as a grand jury, and the court itself, at the time the convictions 
were had, was holding neither a spécial uor a regular terni, lawfuUy au- 
thorized to be held ; ( t>) no légal évidence was iutroduced before the grand 
jury, authorizing the finding of a true blU, or the indictment upon which 
the petltioners were convicted. In obédience to the writ the marshal pro- 
duced the bodies of petltioners and certified as the cause of their détention 
the convictions and sentences heretofore recited. The United States moved 
to amend and correct the sentences and warrants of cominitment by strik- 
Ing out the words "at hard labor," so that the sentences and commitments 
would simply be for imprisonment in the penltentiary. The petltioners 
denied the power of the court to graut the motion or make the correction 
at a subséquent tenu, and insisted that the inclusion of the words "at hard 
labor" in the sentences rendered them a nulllty in their entirety, and that 
petltioners were entitled to an immédiate discharge. Petltioners also of- 
fered in évidence the record of the trials in the circuit court, includlng 
the blll of exceptions reserved on the trial, and insisted It thus appeared 
on the face of the record, especlally in the case of Harlan, that the offense 
of which the petltioners were convicted had been committed in tha Middie 
district of Alabama and not In the Northern district of Florida. They 
also offered in évidence an orginal letter, admitted to be genuine, which 
read as follows: 

"The White House, 
"Washington, September 23, 1909. 
"My dear Senator: I am in receipt of your letter of the 21st of September 
concerning the commutation of W. S. Harlan. The Attorney General rec- 
ommended commutation of Harlan's sentence to six months' imprisonment, 
and the same as to Huggins and Hilton ; and déniai as to Gallagher aud 
Orace. The Président endorsed the case as follows: 'Commute Harlan's 
Huggins' and Hilton's sentences as recommended by the Attorney Gener- 
al — As to Gallagher and Grâce application denied.* 

"Very truly yours, Fred W. Carpenter, Secretary to the Président 
"Hon. James P. Taliaferro, U. S. S. Jacksonville. Pla." 

Much évidence was offered touching the manner of making entries ou 
the minutes. Thèse minute entries showed that the Circuit Court had been 
opened by the presiding judge, the Hon. Cîiarles Swayne, at the commence- 
ment of the regular term in March, 1906, and eontlnued in session by ad- 
journments from day to day to the 6th of June. On that day, the court 
met and made decrees in several cases, which were entered on the minutes, 
and then wlthout adjournlng to any particular day, ordered "pending the 
absence of the presiding judge of the court, that the same be opened and 
adjourned in pursuance of raie 13 of the rules of practice of the court." 
The rule read as follows: "Durlug the temporary absente of the judge, 
the court shall be deemed opened daily at each of the clerk's offices in the 
district for the transaction of business on the equity side of the court, and 
also for the flling of papers and the transaction of business of a gênerai 
character in the court, and the clerlî shall be présent in person or by a 
deputy, and a record of the same shall be entered upou the minutes of the 
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court upon eaeh day." After the orcler. tlie court was adjouriiRcI by the 
clerk and marshal froiii day to day until the Gth day of November. 1906, wben 
the judge returned aiid opened the court daily tliereafter, until the trial, 
conviction, and sentences were had lu thèse cases. It was shovvn that 
Judge Swayiie was the only judge who held the United States courts for 
the Northern district of Florida during the year 1900, and that he held a 
Circuit Court at Tallahassee, as late as the 15th day of May, 1906. The 
civil and CTiminal minutes were kept in différent books, the clerk testlfy- 
dng that some of the entries relating to thèse cases were conipleted as late 
as December 21, 1906, from the records and nienioranda made during the 
trial, and that though thèse minutes had not been signed by the i)resid- 
Ing Judge, the bound books in which the minute entries were tontained 
had been and were treated by the court as its minutes during the period 
covered by them. 

The évidence further showed that the clerk used two india rubber stanips. 
One was used wben the i>residing judge was présent and read as follows: 
"At a stated terni of the Circuit Court of the United States held wlthin 
and for the Northern District of Florida, begun and held at the City of 
l'ensacola on the — — — day of . — , A. 1>. 190 — - présent the Honora- 
ble Charles Swayne, Judge." Among other proeeedings had were the fol- 
lowing, to wit: "It was ordered that the court adjourn until toniorrow morn- 
ing at 10 o'clock." The other rubber stamp, used wben the judge was not 
présent, read as follows: "Court was oi)enea pursuaut to said order. Présent 
the clerk and marshal. It was ordered that the court adjourn until to- 
morrow mornlng at 10 o'clock." The body of tlie entries was the impression 
of the stamp, and the interlineations were with )ieu and ink. The petitioners 
objected to thèse entries, insisting that they were mère narratives of past 
transactions, and were made with rubber stanips, and did not coiistitute the 
record of the court. 

The minutes and testimouy of the clerk show that the Honorable David 
D. Shelby, United States Circuit Judge, luailed from Huntsville, Ala., on 
October 23, 1906, the following orders, which were received by the clerk 
at Pensacola, Fia., on October 24, 1906, to wit: 

"Ordered, that there be drawn from tlie jury box by the clerk and mar- 
shal of this court, in accordauee with the rules and practice thereof, the 
names of thirty-six persons, compétent and quaJilied to serve as petit ju- 
rors in said court, for whom a venire facias shall issue returnable on the 
12th day of November, 1906. October 23, 1.006. 

"David D. Shelby, United States Circuit Judge. 

"Ordered, In accordauee with the rules of practii» of this court, that a 
grand jury be impaneled therein on the Tth day of November, 190G, and 
that the clerk and marshal draw from the jury box the uames of tweuty- 
three compétent and qualitied persons who shall be summoned to serve as 
grand jurors in said court at said term. October 23, 190(). 

"David D. Shelby, United States Circuit Judge." 

At the time thèse orders were made, Judge Shelby was not in the state 
of Florida, but was in Alabama. In com])liance with the orders so made, 
the clerk and marshal on October 24, lOOti., drew the venire for the grand 
and petit juries, which were organized respectively at the time flxed in 
the orders, Judge Swayne himself having opened court ou the 5th day of 
November, 1906. 

The évidence showed that after the grand jury had found two Indictments 
against the petitioners, it was supi^osed they were détective, and the United 
States attorney reqnested the grand jury to reiiiain in session until he could 
draw and présent a uew or third Indictment. This lie did, explainlng where- 
in the third indictment difl'ered from the otliers, and that it required the 
action and consent of the grand jury before it could be presented. He then 
retlred from tlie room. Several of the grand jurors were called as wit- 
nesses. Some of them testifled they did not vote on the last indictment, 
while others testlfied they did not recoUect whether they did or not. AU 
who testifled stated they heard no objection to the finding of tlie bill, and 
that there was a consultation beween the foreman and members of the 
grand jury in the room wheu the indictment was read over to them. The 
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foreman testified: "I Hiink we took no risliig vote on tlie indipiinent, m\d 
I asked if it was eonseiitert to, aiid it was agi'eed tliat it was to be aigned 
by tlie foreman. l'robably we took no vote loriiially.-' Ile further testi- 
fied: "I asJked if there was auy objection to tbe indictment, and a «ood mauy 
said no, and others remained silent, and I said, 'I will sign it.' " Immediate- 
ly after ilie foreman signed the bill, tlie grand jurors went in a body in- 
to the courtroom, and delivercd tliis indictmont, witli otliers found at tbat 
term, to the prcf^iding .indge in open court. Xotbing was tlien done by 
any of the grand jurors regarding any of the indietments except tlie présenta- 
tion of their formai report, giving among other things tbe number of "tnie 
bills," they liad "returned." and asking to be discharged. Connsel for pcti- 
tloners testified the flrst intimation he had that no vote liad been taken on 
the indictnient came to him on the ^SOth of October, 1900, as a resnlt of his 
search a day or two prior to the issue, of the writ of the minute entries 
and for the grand jury docket, and in conse(iuence of answers of several of 
tlie grand jurors to his inquiries, and that the petitioners were not aware 
until then that no vote had been taken upon the fiiiding of the indictnient. 

After hearing ail the évidence, the court dis(;harged the writ, and or- 
dered the prisoners remanded to the custody of the marshal in exécution 
of the sentences wiiicli were corrected riunc pro tune, in accordaiice with 
the prayer of the motion of the governinent, but. for reasons stated in the 
opinion, ailowed them to glve bail, pouding appeal to the Suprême Court, 
to answer its judgment in the promises. 

W. W. Flournoy and J. F. Stalling-s, for petitioners. 
R. P. Reese, Sp. Asst. Atty. Gen., contra. 

JONES, District Jiidge^ (after stating- the facts as above). As the 
hearing on habeas corptts is summary, and before the court without a 
jury, and is not governed by technical ruies of pleading or évidence, 
the court ailowed petitioners to introduce such évidence as they 
deemed material to their contentions, without then passing upon their 
relevancy or legality, reserving décision as to thèse matters until it 
came to render judgment on the merits of petitioners' applications. 

1. Section 5440 of the Rcvised Statutes (U. S. Comp. St. 1901, p. 
3G7'6) authorizes the court upon conviction of a violation of its pro- 
visions, to inflict a "penalty" within certain limits, and imprisonment 
in the penitentiary for not more than two years. The sentences con- 
formed to the statute regarding the penalty, and the length of im- 
prisonment, but instead of imposing imprisonment in the penitentiary, 
imposée] imprisonment at hard labor in the penitentiary. It is in- 
sisted that the sentences, being in excess of the authority of the court, 
are nullities, and furnish no warrant for detaining the petitioners. 
Conceding that a sentence to hard labor is in excess of the jurisdic- 
tion, and void to the extent of such excess of jurisdiction, the question 
arises, What is the proper practice as to the issue of the writ of habeas 
corpus in a case hke this? United States v. Pridgeon, 153 U. S. 48, 
14 Sup. Ct. 740, 38 L. Ed. 631, is much like this in ]5rinci]ile, the only 
différence being that hère the application for relief is to the court of 
original jurisdiction, while there, it was made to another court, in 
whose territorial jurisdiction Pridgeon was confined. The Suprême 
Court held in that case, that "where a court bas jurisdiction of the 
person and ofïense, the imposition of a sentence in excess of what 

i Specially designated, the judge of the district having been of counsel. 
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the law permits does not render the légal or aiithorîzed portion of tlie 
sentence void, but leaves only such part of it as may be in excess, open 
to question and attack." In the conclusion of its opinion, the court 
was particular to say, "It did not consider it necessary or proper to ex- 
press any opinion as to what would hâve been the proper action of the 
Circuit Court in dealing with the petitioner's application," and re- 
frained from intimating even whether the proper practice would be 
to deny the writ and leave the petitioner to his writ of error, or to 
issue the writ of habeas corpus, and commit the prisoner to the custody 
of the penitentiary officiais, with directions to carry out and enforce 
only that part of the sentence imposing imprisonment according to 
the rules and régulations of the institution. In Re Bonner, 151 U. S. 
242-259, 14 Sup. Ct. 323, 326 (38 L- Ed. 149), where the Suprême 
Court discusses the question at some length, Mr. Justice Field speak- 
ing of cases where the conviction itself is correct, and "the excess of 
jurisdiction on the part of the court being in enlarging the punishment 
or enforcing it in a différent mode or place than that provided by 
law," says: 

"In such case, there need not be any failure of justice, for where the convic- 
tion is correct, and the error or excess of jurisdiction has tieen as stated, 
there does not seem to be any good reason why the jurisdiction of the persou 
shall not be reassumed by the court that iraposed the sentence in order that 
its defects may be corrected. * * * In such case, the original court would 
only set aslde what it had no authority to do, and sulstitute the direction re- 
quired by law to be done uijon the conviction of the ofCender." 

The whole opinion is a strong admonition to the courts to conform 
strictly to the terms of the statutes in imposing sentences. Hère, the 
application for the writ is to the court of original jurisdiction, and the 
court, the prisoners still being within its control, has full power to 
correct the sentences, or, if need be, resentence according to law, and 
for many obvious reasons, it is better for this court to issue the writ 
and bring up the prisoners and correct an unauthorized sentence than 
to leave that duty to be performed by other courts. Reynolds v. United 
States, 98 U. S. 145-167, 25 L. Ed. 244, opinion on rehearing. 

The writ having issued, and the prisoners being in court, and hav- 
ing had due notice, the government moves to amend the sentences 
nunc pro tune by expunging therefrom the part imposing "hard la- 
bor." Thèse words can be expunged without affecting in any way 
the validity of that part of the sentence which already provides for 
imprisonment in the penitentiary. The words are not so interwoven 
and intermingled with the purpose of the rest of the sentence, or the 
language in which it is expressed, that they cannot be stricken out, 
and still leave the corrected sentence perfect, and capable of exécution 
according to the command of the statute, and the judgment of the 
court in that respect. When statutes prescribe particular kinds or 
modes of punishment, the court has no power to inflict any other. 
The statute nowhere authorizes the court to impose hard labor on 
conviction for the offense, though it does authorize and require im- 
prisonment in the penitentiary. When the court went further than im- 
prisonment in the penitentiary, and prescribed hard labor, it eut loose 
from the authority of the statute, and exceeded its jurisdiction, and 
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to the extent of such excess, its action is a nullity. It is true that 
hard labor may be inflicted by the penitentiary authorities, where the 
sentence is to imprisonment in the penitentiary merely; but in that 
case, hard labor is inflicted, not in obédience to the command in the 
sentence, but because of the status of confinement in the penitentiary, 
under whose rules hard labor may be administered, if they so provide, 
whether included in the sentence or not. No law gives the court 
the power to détermine what the rules and discipline of the peniten- 
tiary shall be. The citizen has the right to stand on the law as it is, 
and to insist that the court, by imposing modes of punishment which 
the statute does not provide for the offense, shall not détermine ques- 
tions which the law leaves solely to the prison authorities, under the 
statutes regulating fédéral penitentiaries. Plainly, that part of the 
sentence which imposed hard labor is without warrant in law, beyond 
the power of the court to inifict in any event on a conviction for this 
offense, and is invasive of the légal rights of petitioners. Mani- 
festly, it is the duty of the trial court, when its attention is called to 
its unauthorized action, to correct the sentence nunc pro tune in this 
particular. 

2. While the writer does not doubt in vicw of the statement in 
the letter from the President's secretary to Senator Taliaferro, that 
the Président has ordered the sentences in thèse cases to be commuted 
to six months' imprisonment, the court can take no action upon it. 
A pardon must be delivered to the prisoner, or some one for him, 
before it can become legally effective. Until then, it rests in the pleas- 
ure of the pardoning power to rescind and withdraw what, up to 
that time, is a mère promise tO' grant a favor in the future. It is not 
shown that any warrant of commutation has ever issued or been de- 
livered. Had that been donc, as the action of the executive must ap- 
pear by matter of record, it could be shown only by the production 
of the warrant of commutation, or a certified copy thereof. Thèse 
matters aside, had a warrant of commutation issued and been delivered 
to the prisoners, and exhibited to the court, it would not afford the 
slightest reason for interfering with the exécution of the commuted 
sentence in the penitentiary. The constitutional prérogative of the 
Président to grant reprieves and pardons includes the power to com- 
mute punishments. A common exercise of the power is where with- 
out changing the mode of punishment, less of that kind of punishment 
is exacted and substituted for the greater punishment of the same 
kind required by the original sentence. Plere, the punishment lîxed 
was imprisonment in the penitentiary for a certain time, and it is 
changed to imprisonment there for a less time. The original sentence 
to the penitentiary being lawful, and the Président having the power 
to shorten the length of imprisonment without otherwise interfering 
with it, the exécution of the commuted sentence in the penitentiary 
cannot be unlawful merely because the statutes do not authorize the 
courts, in fixing the punishment in the first instance, to inflict im- 
prisonment in the penitentiary for so short a time. In re William 
Wells, 18 How. 307, 15 L. Ed. 421. 

3. When the Circuit Court is in session, it necessarily makes the 
oi'der to draw the grand jury to attend its sitting. At other times, the 
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order is properly made by any "one of the judges of such Circuit 
Court," in his discrétion. Rev. St. § 810. Under our statutes, wliat- 
ever may hâve been the case at the common law (Curtis v. Common- 
wealth, 87 Va. 589, 13 S. E. 73), the making of an order for the draw- 
ing and attendance of a grand jury is the exercise of judicial power, 
but the power pertains to tlie judge, as well as to the court. Sucli 
an order does not détermine anything with référence to any adversary 
proceeding in the court, or conclude public or private rights in any 
way, and amounts to nothing more than a mère administrative régula- 
tion of internai afïairs relating to the organization of the court. 
There is nothing in the nature of the order which calls for the présence 
of the judge when the court officers exécute its command. So long as 
the order is made by the proper authority, its source, whether the 
court, or one of its ju.dges, is of no concern to the défendant who is 
afterwards indicted lay the grand jury; though if the grand jury be 
drawn by unauthorized persons, or f rom persons not properly selected 
or qualified and the like, he has his remedy by motion to quash the in- 
dictment M^hen he is called to answer it. judge Shelby was one of the 
judges of the Circuit Court for the Northern district of Florida, when 
lie made his order of October 23, 190G, for the drawing of a grand 
jury to attend the Circuit Court for the Northern district of Florida, 
on the 7th of November foUowing. As such, he had the right, and 
was under duty, whenever occasion arose, to make preparatory orders 
for the disposition of business which might come before the court at 
its next sitting. His gênerai authority as to such matters is not ques- 
tioned, but it is insisted in this instance, his order is a nullity, and, 
apart from another objection hereinafter considered, could not author- 
ize the assembling of a grand jury, because Judge Shelby was in 
Alabama, and did not come personally into the territorial jurisdiction 
of the circuit court for this district, at the time of making the order. 
This contention is untenable both on reason and authority. 

While Judge Shelby is "one of the judges" of this court, he is at 
the same time one of the judges of ail the other circuit courts in this 
judicial circuit, which, at the time the order was made, were required 
to be held in as many as 5G difïerent places in the six states consti- 
tuting the Fifth judicial circuit. The necessity for the exercise of his 
administrative functions regarding thèse numerous courts is con- 
stantly arising, in such matters as the adjournment of a court, when 
the circuit or district judge who purposed to hold that court cannot 
attend, or postponing the day fixed for the sitting of a court to an- 
other day or drawing of juries in advance to be in readiness for the 
court when it convenes, and the like, yet, at that very time, he may be 
holding another circuit court himself, or sitting with the Court of 
Appeals. To require a circuit judge to abandon his duty in every 
other court, and to come personally into the territorial jurisdiction of 
a particular court, before lie can lawfully exercise his administrative 
functions concerning it, would, in a large measure, prevent the exer- 
cise of his functions as to other courts at the same time, and for the 
time being, couvert hini, for ail practical purposes, into a judge of only 
one of them, though the statutes, at least, while he is in the discharge 
o£ his judicial duties anywhere in the Fifth judicial circuit, make him 
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the judge of ail of theni' at the same time. The opération of such a 
rule would inevitably hinder and clog the administration of justice, 
and undermine the purpose of Congress in the création of the circuit 
judges and the duties conferred upon them. A circuit judge may 
rightfully dispose of any administrative matter in any circuit court in 
his judicial circuit, which may be properly ordered at chambers, with- 
out personally going into its territorial limits, wherever his chambers 
may be for the time being, so long as they are held at any place with- 
in his judicial circuit. In re Parker, 131 U. S. 231, 9 Sup. Ct. 708, 
33 L. Ed. 123; Horn v. Père Marquette R. R. Co. (C. C.) 151 Fed. 
626 ; Ex parte Steele (C. C.) 161 Fed. 886. Apart from this, the per- 
sons summoned were qualified to serve as grand jurors, selected for 
that purpose by the officers provided by law, and drawn pursuant to 
an order of a judge and the rules of the court by officiais to whom the 
law commits the cluty. A grand jury so drawn certainly cannot be 
without "authority to sit as a grand jury," unless the court of which it 
formed a part was itself holding a session at a time or place not au- 
thorized by law. If in any other way, there was a want of strict con- 
formity to law in their convening, it was a mère irregularity which was 
waived by the défendants' pleading not guilty and going to trial, with- 
out first calling the attention of the trial court to it in some appropri- 
ate way. 

4. Waiving the question whether the objection that no "légal évi- 
dence was introduced before the grand jury authorizing the finding of 
the indictment" can be raised for the first time after plea and convic- 
tion, and whether a sentence can ever be attacked collaterally on such 
a ground, it suffices to say that neither the record of the trial, nor the 
évidence introduced on this hearing, supports that âverment of the 
pétition. The presumption, until the contrary appears, is that the 
grand jury acted upon légal évidence, and the burden rests on him. 
who asserts that it did not to prove it. This indictment was evidently 
founded upon the testimony of witnesses on two previous days touch- 
ing the offense upon which the grand jury at that session had already 
found two other indictments ; and was preferred, to cure supposed 
defects in the earlier indictments touching the same matter. Under 
such circumstances, it was not necessary, or at ail essential to the va- 
lidity of the last indictment, that the witnesses be recalled before the 
grand jury and go over their former testimony. The attention of the 
grand jury was pointedly directed to this indictment, whose disposition 
was the only unfinished business before it. After it was discussed, 
the foreman said he would sign it, and the grand jurors made no objec- 
tion. Immediately afterwards, they went in a body to the courtroom 
and made a report of the number of "true bills" they had found, which 
included this one, and delivered them to the presiding judge in open 
court. No formai vote of jurors is essential to the finding of a true 
bill, and the law requires no record of such a vote, if taken. The in- 
telligent assent of the jurors to the making of the accusation is ail 
that the law requires, and it provides the mode by which that assent 
must appear, by the requirement that the grand jury itself deliver the 
indictment to the judge in open court. When, as the record itself, 
180 F.— 9 
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as well as the testimony shows, the grand jury went în a body before 
the court and returned thèse indictments with others found at that 
time, signed by the foreman and the United States attorney, and de- 
hvered tliem to the presiding judge in open court, that furnished évi- 
dence that the grand jury had found the bills, and assented to them as 
"true bills," and was proof in the most solemn form that it had regu- 
larly discharged its constitutional functions as an accuser regarding 
the particular malter. When the petitioners pleaded net guilty and 
went to trial without first raising the objection, it was an admission 
of record by them that the indictments had been properly found and 
constituted a genuine record of the court. The necessities of this 
case do not require the court to follow counsel in their elaborate 
argument as to the power of the court at a subséquent term to dis- 
charge a prisoner, who is still within its control, after conviction and 
sentence, when he has been tried on an indictment which was never in 
fact acted on by tlie grand jury, but got upon the court records by 
mistake, or was palmed ofï on the court by trickery or fraud. It may 
be in such a case that due regard for "truth and justice, and the prés- 
ervation of the verity and dignity of its own records, and the protec- 
tion of the citizen, and the préservation of the constitutional guaran- 
ty," in its integrity, would compel the court to expunge the indictment 
from its record as a spurious paper, and thereupon treat the convic- 
tion as though the prisoner had been tried without indictment at ail, 
and, if the prisoner were still in its control, require the court to bring 
him up on habeas corpus and discharge him. Sparrenberger v. State, 
53 Ala. 482, 25 Am. Rep. 643 ; United States v. Coolidge, 2 Gall. 367, 
Fed. Cas. No. 14,858; Uow's Case, 4 Greenl. (Me.) 439, 16 Am. Dec. 
271. This case clearly does not présent that question. 

5. It is insisted with much confidence that the application to the 
.facts of thèse cases of the doctrine declared in Re Bain, 181 U. S. 
1, 7 Sup. et. 781, 30 L. Ed. 849, and Hans Nielsen, 131 U. S. 176, 9 
Sup. Ct. 672, 33 L,. Ed. 118, as to the déniai of constitutional rights 
in a criminal trial, requires the discharge of petitioners on grounds 
other than those hereinbefore mentioned, which it is urged appear on 
the face of the record. The frrst is that the court had no jurisdiction 
to try or detain the petitioners, because they were tried and con- 
victed in violation of the sixth amendment, in the Northern district 
of Florida, for an offense, which, if committed at ail, was committed 
in the Middle district of Alabama, and that, "under the authority of 
Hyde v. Shine, 199 U. S- 84 [25 Sup. Ct. 760, 50 L. Ed. 90], while 
this court upon habeas corpus may not weigh the évidence, yet, upon 
habeas corpus, this court should examine the évidence to see whether 
it shows, as claimed by the petitioners, affirmatively, conclusively and 
without contradiction, entire lack of évidence to support the accusa- 
tion, and if so found, then this court should discharge the prisoner." 
This court had undoubted jurisdiction of the offense for which the 
petitioners were indicted. They were lawfully in the custody of the 
court, and were arraigned upon an indictment which charged that the 
offense was committed within the Northern district of Florida. They 
were confronted with the witnesses against them, and given a trial 
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by a jury, which, by its verdict affirmée! the truth of the accusation 
made in the indictment, and were, thereupon, convicted and sentenced. 
Tlie record itself does not show that any error intervened in the 
trial on account of the déniai of any constitutional right or other- 
wise which invalidated the conviction, or that anything has happened 
subséquent thereto which puts an end to the power of the court over 
the prisoners. On such a state of the record, the Suprême Court has 
always held that a conviction cannot be collaterally attacked on habeas 
corpus. A bill of exceptions is no part of the record proper, and 
can be treated as a part of it only in an appellate proceeding. It 
cannot be used on habeas corpus, to put even the trial court in error, 
much less can its récitals be made the foundation for the lower court's 
reversing the ruling of the higher court, wherein the action of the 
trial court which is made the basis of the application for habeas cor- 
pus was distinctly urged as error, and held to be free from error. 
Petitioners' invitation to open the bill of exceptions and weigh the 
évidence therein recited, in order to détermine that the offense was 
committed in another district, as it is contended the cases of Hyde 
V. Shine, 199 U. S. 84, 25 Sup. Ct. 700, 50 L. Ed. 90, and Tinsley v. 
Treat, 205 U. S. 20, 27 Sup. Ct. 430, 51 L. Ed. 689, require it to do, 
must, therefore, be declined; and this, although their contention were 
conceded that the formation of the conspiracy alone constituting the 
offense, it necessarily follows, under the sixth amendment, that the 
conspirators can be indicted only in the district wherein the con- 
spiracy was formed, though an overt act be donc by some of the con- 
spirators, in the furtherance of its objects, in another district. 

6. The next ground urged for discharge is that the petitioners were 
indicted, convicted, and sentenced by a court which was sitting at a 
time not authorized by law. If this be true, the proceeding from be- 
ginning to end would be coram non judice and void, and the affirm- 
ance of the conviction, by an appellate court, in which the trial is 
on the record and not de novo, would not cure the infirmity of a 
want of jurisdiction in the court which pronounced the sentence. 
Scott V. McNeal, 154 U. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 89G. Be- 
sides, the minute entries relied on to show that the sitting of the court 
was at an unauthorized time, though distinctly appearing on the rec- 
ord presented on this hearing, were not fully certifîed in the record 
sent to the Court of Appeals on writ of error, and the question was 
not brought to its attention in any way, or even mentioned by the re- 
motest inference in the per curiam opinion handed down on the af- 
lirmance. The Court of Appeals, under such circumstances, would 
not be bound by its judgment of affirmance in any subséquent pro- 
ceeding, which might corne before it, involving the want of jurisdic- 
tion in the lower court in this very matter. Boyd v. Alabama, 94 U. 
S. 645, 24 L. Ed. 302. If the record itself shows petitioners are de- 
tained, under a conviction and sentence of a court which was sitting 
at a time not authorized by law, a case is presented of a deprivation 
of liberty without due process of law in violation of the fîfth amend- 
ment to the Constitution, and the Circuit Court never had or can re- 
quire jurisdiction of the person, by virtue of the proceedings at such 
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a sitting, and, under the doctrine of the Bain and Nielsen Cases, tlie 
petitioners would be entitled to relief on habeas corpus. 

7. The record shows that the regular March term of this court at 
Pensacola, for 1906, was opened by the district judge, at the time 
appointed by law ; that the court continued in session, as its business 
required, until and including the 6th day of June, when, at the close 
of the sitting, it was ordered "pending the absence of the judge, 
the court be opened and adjourned pursuant to rule 1?> of the rules 
of practice of this court," and that in pursuance of the order, the 
clerk and marshal, in the absence of the judge, opened and adjourned 
the Circuit Court daily, from the 6th day of June until the 7th day of 
November, when the presiding judge returned and presided over the 
court, until the convictions in thèse cases were had. Petitioners in- 
sist the term thereby lapsed, and the court was then sitting without 
authority of law. They argue the court should hâve niade an order 
on the 6th day of June, fixing the day when the court would résume 
its sitting, and that not having donc so, its action amounts to an ad- 
journment sine die; that the clerk had no authority to open and adjourn 
the court, in the absence of the judge, except when the latter fails to 
appear at the commencement of the regular term ; that the court was 
powerless to delegate such authority to the clerk; and that the order 
and everything done under it are void. 

Section 658 of the Revised Statutes (U. S. Comp. St. 1901, p. 530), 
as amended by subséquent enactments, provides that the regular term 
of the Circuit Courts for the Northern district of Florida shall be 
held in each year at Tallahassee on the first Monday in February, and 
at Pensacola on the first Monday in March. It relates to the holding 
of courts already organized, with jurisdiction fully defined, and de- 
signs to fix not only the date when they must begin their regular ses- 
sions, but to prescribe the length of time thereafter in which thèse 
courts shall bave opportunity and right to remain in session, at each 
regular term, to accomplish the purpose for which the courts were 
created. Bearing in mind the accepted meaning of the word "term," 
when used in this connection, the plain command of the statute is 
that the Circuit Court must commence to sit at Pensacola on the first 
Monday in March of each year, and hâve the succeeding 13 months 
in which to sit for the dispatch of business ; unless the judges put 
an end to their right to hold the court during that period lîy final 
adjournment, or by nonattendance at the commencement of the regu- 
lar term in any year and failure, in that event, to provide against a 
lapse of the term, by instructing the marshal, in the absence of the 
judges, to adjourn to some subséquent day of the term. This full 
12 months, in which this court may dispatch_its business, is contem- 
plated hère, notwithstanding the requirement of the regular session 
at Tallahassee each year. There are five judges who may sit in the 
Circuit Court aside from those who may be specially designated, and 
they are authorized to hold Circuit Courts at the same time in the 
same district. The requirement to hold the Circuit Court at Talla- 
hassee does not, therefore, évince any législative intention to inter- 
rupt the sittings of the court at Pensacola during the regular March 
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term. In the absence of a statute so providing, it is impossible on 
principle to hold, after the regular term bas been opened in conform- 
ity to law, that the failure of a judge subsequently to open a court on 
a day of the term to whicb a recess has been taken, or the cessation by 
the court of a particular sitting vvithout appointing the time when it 
will be resumed, can forfeit the right of the court to résume its sit- 
tings at any time during the remainder of the term. The court's au- 
thority to sit at Pensacola, for a period of 12 months in each regular 
term, having been conferred by statute and perfected by the prompt 
conveningof the regular March term, the right to hold court exists in 
full vigor throughout every day of the whole 12 months, until the 
court puts an end to its authority by a final adjournment, or the right 
has been extinguished by opération of law, by the arrivai of the day 
fixed by law for the commencement of the next regular term, or by 
législation changing the time or place of holding the court. That 
there may not bave been an unbroken chain of adjournments, from 
June to November, or that the court ceased an intermediate sitting, 
without announcing when it would résume the sitting, or failed to 
attend on a day to which the court adjourned a sitting, cannot alter 
the fact that November, in which the sitting hère complained of was 
had, fell within the 12-month period during which the law authorized 
the court to sit at Pensacola. 

There are cogent reasons, apart from the fact that there is no au- 
thority of law to begin a regular term except at the time the statute 
provides, why the courts in gênerai bave attached conséquences to 
the failure to open a regular term at the time prescribed by law, which 
they do not visit upon the failure to open court at any subséquent 
period of the term. The day fixed by law for the beginning of a 
regular term détermines when process shall be returned, bail pro- 
duce their principal, judgments may be taken for want of appearance 
or plea, and cases tried or set down for disposition. To compel liti- 
gants, witnesses, and court ofïicers to remain in attendance on a court 
after the day fixed for the beginning of the regular term, and wait 
indefinitely until such time as the judges may chance to appear and 
open court, would work grievous injustice to litigants and produce 
much public inconvenience. When the regular term has been opened 
on time, and the court recesses, persons then in attendance take notice 
when it will résume its sitting, and of its orders in relation to pending 
business. The only likelihood of injustice on the court's reconvening 
is that a litigant may be unprepared, or not hâve timely notice when 
his case is called for trial^ and orders be taken in it — conséquences 
which can generally be avoided by ordinary diligence, and inquiry of 
court officers about what was done at the first sitting of the term. 
There is certainly nothing in the law relating to the holding of the 
Circuit Court (sections (iri, 672, Rev. St. [U. S. Comp. St. i901, pp. 
545, 546]), which indicates any intention to lapse the regular term. 
or to shorten any portion of it, after it has been regularly opened at 
the time appointed by law, for any of the reasons which it is hère con- 
tended bring about that resuit. The statutes guard against lapses of 
regular terms by providing that the judge when be cannot be présent 
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to open the court, at the commencement of the term, may still con- 
trol the subséquent sittings at that term, by vvritten order to certain 
officers of the court to adjourn "from time to time, as the case may 
require, to any time before the regular term." Congress was not 
unmindful of the vicissitudes to which human affairs are subject, or 
ignorant that numerous contingencies, such as the sudden illness of 
the judge, or a member of his family, the breaking out, at the place 
where the court is held, of a riot or civil commotion, the obstacles of 
a flood or an extraordinary fall of snow, the prevalence of an épi- 
démie, or other unusual or providential occurrence, often cause the 
absence of the judge, and a conséquent adjournment of a court during 
a term. The fact is, therefore, most signifîcant, in this connection, 
that Congress provided for the lapse of the term only in the con- 
tingency of failure to open the court, in conséquence of the absence 
of the judge, at the very time appointed by law for the commence- 
ment of the regular term. It seems clear, therefore, that Congress 
never intended that the period it gave the court in which to administer 
justice at any regular term, after the povver of the court over the 
term had been riglitfully put in motion, should be shortened or lapsed 
for the remainder of the time because of absence of the judge or ir- 
regular sittings. Neither the letter nor spirit of the statutes, nor the 
customs of our country, nor the conditions under which justice is 
administered hère, nor any considération of public necessity or con- 
venience warrants us in attaching those conséquences to the failure of 
a judge to open the court at other times, which the statute exacts only 
for failure to commence the holding of the regular term at the time 
the law fixes for its beginning. It is the particular time when the 
judge is absent, not his mère absence and failure to open court, which 
détermines whether the failure to open court shall lapse the term. 
There are a few authorities, of which Wight v. Wallbaum, 39 111. 554- 
561, is an example, which hold that the failure of a judge to open the 
court, at the time to which a recess is taken, lapses the term. Thèse 
authorities are not in harmony with the current of authority, and 
treat the question as though it were one of jurisdiction, when it really 
relates only to the regularity of the exercise of jurisdiction after it 
has attached. 

The term hère was regularly opened in March, and did not expire 
until the day fîxed by law for the commencement of the next reg- 
ular term, and the court, meanwhile, did no act which put an end to 
its right to sit in November. At the last sitting in June, it not only 
did not adjourn to any particular day, but made an order which, when 
considered in connection with the rule of the court to which it re- 
ferred, is far from evincing any purpose to take a final adjournment 
for the term. It meant only to provide for the interval in the sittings, 
during the "temporary absence of the judge." The only just inter- 
prétation of the order is that the judge intended to return and ré- 
sume the sitting of the court at some subséquent day during the term. 
Conceding that the clerk, unless specially authorized by statute, can- 
not open and adjourn court in the absence of the judge, so as to give 
validity to its sittings, we will treat the case as if the court had ter- 
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minated its sittings on June Gth, without making any order as to the 
time when it would résume its sessions, and did not afterwards re- 
convene until November following. Thus construing the record, the 
court was not sitting without authority of law when thèse convictions 
were had in November. The term not ending until the first Mon- 
day in March, 1907, the clerk had until that date to complète the 
minute entries of the court, and thèse entries having been made dur- 
ing the term, though with a rubber stamp, and entered upon a record 
which the court recognized as its minutes, must be accorded verity 
and accepted as its minutes for the term. The November sitting con- 
stituted neither a spécial term, nor an adjourned term, but was simply 
a continuation of the regular term, the court having merely suspended 
its sessions from June to November. Schofield v. Horse Springs 
Cattle Co. (C. C.) 65 Fed. 433; People v. Sullivan, 115 N. Y. 185, 21 
N. E. 1039 ; Freeman on Judgments, § 90 ; Hume v. Bowie, 148 U. 
S. 245, 13 Sup. Ct. 582, 37 h- Ed. 438 ; Union Pac. R. R. Co. v. Hand, 
7 Kan. 380 ; E. T. I. & C. Co. v. Wiggin, 68 Fed. 446, 15 C. C. A. 
510; Harrison v. German-American Fire Insurance Co. (C. C.) 90 
Fed. 758-762 ; State ex rel. Barber v. McBain, 102 Wis. 431-435, 78 
N. W. 602; State of Florida v. Charlotte Harbor Phosphate Ce, 70 
Fed. 883, 17 C. C. A. 472. 

8. Suprême Court rule 34 (29 Sup. Ct. xxi) as to bail, when a 
writ of habeas corpus bas issued and been discharged, leaves the bail- 
ing of the prisoner pending appeal entirely within the discrétion of 
the court which issued the writ. It is needless to say that there is 
no constitutional right to bail in any case, after conviction. After 
ail that has been said and written on the subject, the only rule which 
can be deduced from the authorities is that bail should be granted or 
denied as best effects exact justice between the government and the 
défendant according to the character and urgencies of the instant case, 
determined in the light of the principles of the common law as af- 
fected by the enactments of Congress. It is due to social order and 
proper regard for the majesty of the law, that a sentence, especially 
virhen affirmed by an appellate court, should be executed without un- 
due delay, and courts should be careful not to give countenance to 
factious résistance to the orderly opération of the law by lightly ad- 
mitting a convicted prisoner to bail. On the other hand, it is also 
to be borne in mind that the law is quick to afford opportunity and 
means to the citizens to redress wrongs at its hands, and delighting 
as it does, in the liberty of the citizen, will not, except in rare in- 
stances, compel the prisoner to undergo sentence before the final court 
has spoken, when he is honestly pursuing légal means to avoid a con- 
viction. The gênerai rule — though that case is not exactly like this 
in principle — is well stated in Rose ex rel. Carter v. Roberts, 99 Fed. 
952, 40 C. C. A. 203, where it is said : "It is the right and privilège 
of a person deprived of liberty to review to the extent permitted by 
law the legality of bis détention, even when it is pursuant to the 
judgment or sentence of a court, and the exécution of the sentence 
should be stayed pending a final détermination, unless very excep- 
tional circumstances justify the court in refusing to do so." 
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The sentences, it is assumed, will be commutée! to six months' im- 
prisonment, as the Président has so ordered. It appears from tlie 
record of the trial that the court deemed six months not an unrea- 
sonable time in which to enable petitioners to prépare the record and 
take their writ of error from the Circuit Court of Appeals. The 
same record, together with the additional niatter adduced on this 
hearing, must be prepared and docketed in tlie Suprême Court on this 
appeal, and printed in accordance with the rules, and months would 
elapse before the petitioners would be in position to make any ap- 
plication for relief to the Suprême Court against the immédiate exé- 
cution of the sentence, or to advance the case, and if it vvere ad- 
vanced, it could not be decided before the term of imprisonment in 
the penitentiary would expire. Some disposition must be made of 
the prisoners pending their appeal, and hère the only disposition which 
can be made of them is to send them to the penitentiary to undergo 
sentence, or to detain them in jail, or to bail them, pending appeal. 
If bail be denied, and they are sent to the penitentiary, the illegality 
of their détention would become a moot question long before the 
case could be decided. If they are detained, in jail, they would suf- 
fer jail imprisonment, for fully as long-, if not for a longer term than 
the commuted sentence in the penitentiary, and still hâve to undergo 
punishment there, if they fail in their appeal ; while on the other hand, 
if they succeed, they would, by the déniai of bail, hâve been com- 
pelled to undergo an illégal term of imprisonment of several months, 
either in jail or in the penitentiary. 

The prisoners, during the three years in which this prosecution has 
been pending, hâve shown no disposition to évade the process of 
the court. They appeared to abide the judgment of the Court of 
Appeals, and offer ample bail to secure their appearance to answer 
the judgment of the Suprême Court, if bail be allowed them, pend- 
ing appeal to it. There is no reason to suspect they would not be 
forthcoming, if its décision should be adverse to them. The in- 
dictment charges the conspiracy was formed and executed in the 
Northern district of Florida, but petitioners earnestly insist that the 
proof shows that it was formed in the Middle district of Alabama, 
and that it is open to them to raise the constitutional question thus 
involved in the Suprême Court, on appeal from the judgment of this 
court on this application. While the court has no doubt that the 
issue cannot be raised, even under the doctrine of the Nielsen and 
Bain Cases, on such an appeal, where the conviction is upon an in- 
dictment which charges the offense was committed within the juris- 
diction of the court which tried it, and is confident that the com- 
plaints so earnestly urged, of a déniai of constitutional rights in 
other respects, are ill founded, yet it is mindful of the expérience of 
inany trial judges that judgments of whose correctness they are firmly 
convinced are often reversed, while those about whose correctness 
they entertain grave doubt are not infrequently aflirmed. If this 
court be in error in remanding the prisoners, the refusai of bail, re- 
sulting as it would in the immédiate exécution of the sentence, or 
their détention in jail, would work a grievous wrong to them; while 
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on the otlier hand, if the order remanding them be affirmed, the pris- 
oners being meanwhile on bail, no harm can come to the governmcnt 
or the défendants. It is not of as much importance to the gênerai 
administration of justice, under the conditions governing thèse cases, 
that thèse prisoners begin to serve tlieir sentences on an)' particular 
day or month, as that in individual cases the constitutional rights of 
citizens shall not be invaded, by compelling them to suffer exécution 
of a sentence, under what may turn ont to be an illégal conviction, 
pending an appeal from a judgment enforcing it. 

The resuit is that the sentences will be corrected as prayed by the 
government, the writ will be discharged. and the prisoners ordered 
remanded to the custody of the marshal ; but the exécution of the 
order will be suspended, and petitioners allowed to give bail pending 
an appeal to the Suprême Court. Counsel may agrée upon the 
amount and stipulations of the bail bond. 



UNITED STATES v. AAKEUVIK. 

(District Court, D. Ore«on. June 20, 1910.) 

No. ô.as.j. 

1. ALIENS (§ 62*) — XATQli.'iLIZATION — RESIDENCE. 

While one's résidente iinder Kev. St. § 2170 (TJ. S. Comp. St. 1001, 
p. ]3:î3i. which required an apiiiicaiit for c-i1izeiis!u]> to liave resided in 
tlie United States for flve years iiext i)reeedii!g iiis admission, dépends 
lurgely on iiis intention, sucli intention is to be gatliered from his 
acts rather than from liis déclarations. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 125; Dec. Dig. 
§ 62.*] 

2. Aliens (§ 62*)— Natukalization— Résidence. 

An alien vvho rcturned to and remained in his native coiintry for 
more tlian fonr years, where his family always lived, lie resumlng his 
regular occupation there, cannot daim résidence in tlie United States 
during that period under Rev. St. g 2170 (U. S. Comp. St. 1901. p. ISS,-?), 
which required an applicant for eitizenship to hâve resided in the 
United States for five years. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. S 125 • Dec Dis 
§ 62.*] ^' 

3. Aliens (§ 71%,* New, Vol. 7, Key No. Séries)— Naturalization— Vaca- 

tion CE Cebtificate.s. 

A eertifieate of eitizenship may be set aside for frand or illesality 
in its procurement, eomprehending false testimony under which the 
eertifieate was procured as well as error in renderhig judgment on a 
glven State of facts. 

4. Atjens (§ 67*) — .luRisnicTioN— Natuealizaïion. 

For the pnrpose of the naturalizatiou acts 'ail courts having juris- 
diction under tlie acts are fédéral courts, aud a fédéral court can vacate 
a .iudgment of a state court or vice versa. 

[Ed. Note. — For other cases, sec Aliens, Cent. Dig. §§ 131-137 • Dec 
Dig. § 67.*] " ' ■ 



*For otber cases see same toplc & § numbeb in Doc. & Am. Digs. 1907 to date, & Uep'r Indexes 
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0. Ai/iENS (§ 70*) — Naturalization— Nature of Adjudication. 

An order admittuig to citizenship, being a judgment wlth tlie or- 
dinary attributes ot a court of record iiuportiug veritv, is as couclu- 
sive as such JLidgments. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 154-100; Dec. 
Dig. § 70.*] 

6. JuDGMENT (§ 342*)— Vacation— JuEisDicTioN. 

■Courts generally hâve .lurlsdictlou to reverse their own .liirlgmeuts 
and decrees during the term at whieh they are rendered, for error of 
law, fraud, niistake, or auy injurlous irregularity, but it can be doue 
after the tenu ouly under statute or under proeeediiigs taivcu lu tiuie. 

[Ed. Note.— For other cases, see Judgœent, Cent. Dig. §§ aiJ8--071; 
Dec. Dig. § 342.*J 

7. JUDGMENT (-5 538*)— TiME OF TAKING EFFEOT. 

A judgment or decree becomes a finality as to t!ie parties and their 
privies on failure to ioitiate jiroceedings for review withiu the term 
flxed by hiw. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 083; Dec. 
Dig. § 538.*] 

8. Judgment (§ 443*) — Vacation bt Indepekdent Suit. 

Suit lies to vacate a judgment or decree where the unsuecessful 
party has been prevented froiii exhlbiting .liis case ftilly, i)y liis ad- 
versary's fraud or déception, as by keeping him away froui court, or 
maliing a false promise to compromise, or where an attoruey fraudu- 
lently assumes to represent the unsuecessful party and couuives at his 
defeat or where his attorney sells out to the adversary. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. |§ 785, 836. 
838; Dec. Dig. § 443.*] 

9. Aliens (§ 71%,* New, vol. 7, Key No. Séries) — Naturalization— Vaca- 

tion OF Orders. 

Tbe time for vacating an order admitting to citizenship, for an er- 
rer of law of the court havlng expired before Naturalization Act June 
29, 1006, c. 3.592, § 15, 34 Stat. 601 (U. S. Comp. St. Sur)p. 1900, p. 4SC)), 
suit does not now lie to vacate it, though that act authorizes suits to 
vacate certificat«s of citizenship. 

Suit by the United State.s of America against Helmer Aakervik. 
Distnissed. 

Thls is a suit Instituted under the act of Congress of June 2f). 1906 (Act 
June 29, 1900, c. 3502, § 15, 34 Stat. 601 [U. S. Comp. St. Supp. 1909, p. 
486]), to Cancel the certificate of citizenship issued to the respondent by a 
Btate court March 10, 1902. The respondent was a subject of Norway. He 
came to the United States on the steamer Gennanic lu Marcii, 3888^ land- 
ing at the city of New Yorlî, thence immertiately to the state of Oregoii. 
He left his family, consisting of a wife and minor children, in Norwnv. 
but remained continuously in Oregon from the time of his arrivai until 
the fall of 1893. In the summer of that year he made déclaration of his 
Intention to become a citizen of the United States. In the fall, hovt-ever, 
he returned to Norway. In May, 1898, he came back to the United States. 
but did not theii brlng his family, nor until lu the year 1901. On March 

10. 1902, he received his naturalization .papers. The judgment of the court 
proceeded upon the hearing of witnesses produced by him. It is alleged 
by the government that, during ail the times mentioned in the pétition, 
the respondent was a married man and maintained a home in Tarven, Nor- 
way, where his wife and children resided continuously up to and iuclud- 
Sng the time when he brought them to the United Stfl.tes, where he has 
Bince kept and maintained them, he residing with them, and that his cev- 
tiflcate was illi^ally granted and issued to hhn, in violation of section 2105 

*For other cases see same toplc & 5 numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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of «le Eevised Statulefs of tlie Uniled States (U. S. Comp. St. 1901, p. 
1329). 

The respontlent, by answer to tlie i)etitioii, wlierein he yivays for the 
same relief as if he liad demui'red thereto, assigns as cause of demurver 
tliat the facts set forth in the pétition do not entitle tlie TTnited States 
to any relief, and further shows tiiat the purpose of his coming to the TJnited 
States in 18S<S was to make a permanent home thorein ; tliat he left his 
famjly in Norway. belns unahle finaneially to bring them with hirn at that 
time ; that in the f ail of 1893 he returned to Norway by reasou of the sick- 
ness of his vvife, intending to corne back to the United States, and ulti- 
mately to bring his family, when finaneially able to do so; that aftor the 
recovery of his wlfe. he learned that by reason of the financial dépression 
in the year 1893, opportunities for work were not favorable and decided 
to remain temporarily in Norway, whlch he did, carrying on his occupa- 
tion of carpentry, and occasionaïly sailing on some of the coastwise ves- 
sels plying along the coast of Xorway; that when he returned to the 
United States, he did not Immediately bring his family, being finaneially 
unable to do so ; that he applied for his naturalization in good falth, and 
never supposed there was anything wrong with his citizenship papers un- 
til one of his sous applied for a license as engineer, and was refused it 
upon the claim that such papers were defectlve. By stipulation, the hear- 
ing of the cause was had upon the pétition and answer. 

John McCourt, U. S. Atty., and Andrew J. Balliet, Sp. Asst. U. 
S. Atty. 

Snow & McCamant, for respondent. 

WOLVERTON, District Judge (after stating the fact.s as above). 
The vital question propounded is whether the respondent's certificate 
of citizenship can be revoked and canceled by a proceeding of this 
nature on the ground that it was illegally issued. The act of Con- 
gress of June 29, 1906, authorizes the bringing of a suit on the part 
of the United States District Attorney, in any court having jurisdiction 
to naturalize ahens, in the judicial district in which the naturaHzed 
citizen may réside, for the purpose of setting aside and canceling the 
certificate of citizenship on the ground of fraud, or because illegally 
procured. The pétition hère does not contain any pertinent alléga- 
tions of fraud practiced in procuring the certificate in question, so 
that further inquiry on that branch of relief may be dismissed. There 
remains but the one inquiry, whether the certificate can be set aside 
because illegally issued. The question is one of geat moment, for it 
involves the rights, privilèges, and immunities of citizenship. A 
citizen by adoption is entitled, under the fédéral Constitution, to ail 
the privilèges and immunities of one native born, save the right to hnld 
the office of Président of the United States — the highest office within 
the gift of the people. He is further safeguarded by the déclaration 
of the fourteenth amendment that he is a citizen of the United States 
and of the state wherein he résides. So that a person's citizenship in 
this country is a status that afïects hira vitally. 

In the view I take of this controversy, it may be assumed that the 
respondent duly filed his déclaration of intention, and we need not go 
behind the time when he departed from the United States in the fall 
of 1893, and returned to Norway. It is contended by counsel for 
respondent that, when respondent left for Norway, he left with the 
intention of returning to the United States, and that, adhering to such 
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intention, lie changed neither his résidence nor liis domicile while so- 
journing abroad; that the true status of respondent while abroad was 
that of a résident hère, and that such a status is within the intend- 
ment of section 2170 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 1333) which was the law at the time the respondent was admitted 
to citizenship. The section reads as follows : 

"No alien sliall be admitted to becotne a citizen wlio bas net for the eon- 
tinued tenu of five years next i)recediri?r lus admission resided witbin tlie 
United States." 

The section as it stood before revised, being the twelfth section of 
the act of March 3, 1813, c. 42, 3 Stat. 811, read as follows: 

"No person who .sball arrive in the United States, from and after tbe time 
wben this act shall take effect, sball be admitted to becoine a citizen of the 
United States, who shall not, for tbe continued terra, of five years next pre- 
eeding his admission as aforesaid, bave resided witbiu the United States witb- 
out beiug at any time during the .Siiid five years out nf the tei'ritory of tlie 
United States." _,. 

This latter statute lias received construction at the hands of Betts, 
District Judge, Anonymous, Fed. Cas. No. 465, to the effect that by 
its terms it inhibits the grant of naturalization when the applicant has 
been during any part of the five years out of the territory of the 
United States. Previously the same learned judge, in passing upon a 
prior statute, that of Act April 14, 1802, c. 28, 2 Stat. 153, which re- 
quired five years' résidence in the United States, held that résidence 
meant domicile, and that said act did not require that the alien remain 
constantly in this country for five years. In re An Alien, Fed. Cas. 
No. 201a. Thus much for the history and interprétation of the prés- 
ent statute. The sensé of the présent statute is the same as before its 
revision, except that the words "without being at any time during the 
said five years out of the territory of the United States" are eliminated. 
The élimination by the revision would seem to indicate that it was 
the purpose of Congress not to require that the petitioner remain con- 
tinuously within the United States. But the law does require a con- 
tinuous résidence, and that for a period of five years, next preceding 
admission to citizenship. 

From the facts stated, both in the pétition herein and the answer, 
it appears that the respondent was, from the fall of 1893 to the spring 
of 1898, a period of four and one-half years, in Norway with his 
family, working at his trade and sailing on coastwise vessels, pre- 
sumably those of Norway. It would take nearly one year of this 
period to make Up five years of résidence in this country next preced- 
ing his admission. While it may be true that résidence dépends 
largely upon intention, yet the intention is not always what the party 
says about it, but is to be gathered from his acts and demeanor, and 
the facts and circumstances attending his abiding place, wherever it 
may be. Ail the conditions disclosed by this record show unmistaka- 
bly a résidence in Norway during the four years and a half the re- 
spondent was absent from this country. He was not only living there, 
but his family was there with him, and he was pursuing his usual oc- 
cupation. Against this évidence as to his place of résidence is the dec- 
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laration tliat he claimed his résidence in tlie United States ail thi:> 
time. If he acquired a résidence in this country by living hère absent 
f rom his f amily in tlie first instance, he surely acquired a nevv résidence 
in Norway by returning to his family, and living with and supporting 
them there. The time spent there in that way is too long for him to 
say, as against that, that his résidence was not there. It seems to me 
there can be no question as to this. A person cannot hâve a résidence 
in two countries at one and the sanie time for the purpose of citizen- 
ship. The facts being admitted, as they are, the question becomes 
one of law merely as to whether the respondent was entitled to admis- 
sion to citizenship. That question was evidently determined in his 
favor. In this there was error, and his certificate was illegally granted. 

It is further contended, however, that it is not compétent under the 
equity practice to impeach or set aside a judgment for intrinsic fraud 
in the procurement thereof, or for error of law committed in its ren- 
dition. But, whatever may be the rule under the gênerai equity pro- 
cédure and practice, the présent statute bas enlarged the remedy as 
it pertains to the granting of naturalization papers, and it would seem 
that the proper court is empowered to set aside the certificate of citi- 
zenship on the ground of fraud or illegality in its procurement. This 
would comprehend false swearing by means of which the certificate 
was procured to be issued, as well as error of the court in rendering 
judgment upon a given state of facts. United States v. Mansour 
(D. C.) 170 Fed. 671; United States v. Simon (C. C.) 170 Fed. 680. 

But the more serious question urged is that the act of June 29, 190C, 
is unconstitutional in so far as it is made to apply to ail certificates of 
citizenship which may hâve been issued prior to the passage of the act. 
This contention is based upon the proposition that the issuance of the 
certificate constitutes a judgment to ail intents and purposes, and that 
Congress is without power to authorize the vacation or annulment of 
judgments retrospectively on the ground that such judgments were 
procured through false swearing, or that the court granted the same 
through error of law, and therefore illegally. The suggestion that it 
is not compétent for a fédéral court to vacate the judgment of a state 
court and a state court that of a fédéral court is not persuasive, be- 
cause the authority of state courts to naturalize aliens, as well as that 
of the fédéral courts, émanâtes from Congress. x\ll are, for the pur- 
poses of the naturalization acts, fédéral courts, and one set of courts 
is not foreign to the other. So that relief in the particular matter 
may as readily be adjudged by a fédéral court against the judgment of 
a state court, and vice versa, as by a fédéral court against the judg- 
ment of a fédéral court or a state court against that of a state court. 

As to whether the act of the court in admitting the alien to citizen- 
ship is a judgment, it bas been held that the oath, when taken, con- 
fers upon the applicant the rights of a citizen, and amounts to a judg- 
ment of the court for his admission to those rights, and implies that ail 
prerequisites bave been complied with. Campbell v. Gordon, 6 Cranch, 
176, 182, 3 L. Ed. 190. In this case the question as to the efifect of the 
admission to citizenship came up collaterally. A like ruling was had 
in a similar case, the question arising as there. Stark v. Chesapeake 
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Insurance Co., 7 Cranch, 420, 3 L. Ed. 391. So again, in Spratt v. 
Spratt, 4 Pet. 393, 408, 7 h- Ed. 897, the question came up collaterally 
in the Suprême Court, as in thèse cases, and Chief Justice Marshall, in 
rendering the opinion of the court, says : 

"The various acts upon the subject submit the décision on the rlght of 
allens to admission as eitizens to courts of record. They are to receive 
testimony to compare it with the law, and to judge on both law and fact. 
This judgment is entered on record as the judgment of the court. It seems 
to us, If it be In leg.il form, to close ail inquiry ; and, like every other 
judgment, to be complète évidence of its ovvn validity. The inconvenience 
which might arise from this prineiple has been pressed upon the court. 
But the inconvenience might be still greater, if the opposite opinion be es- 
tabllshed. It might be productive of great misehief, if, after the acquisi- 
tion of property bn the faith of his certlficate, an individual might be ex- 
posed to the disabillties of an allen, on account of au error in the court, 
iiot apparent on the record of his admission." 

To the same effect is Charles Green's Son v. Salas (C. C.) 31 Fed. 
106. In other cases, namely, In re An Alien, 7 Hill (N. Y.) 137, 
cited in last case above, and In re Bodek (C. C.) 63 Fed. 813, it is 
said that the proceedings for admission to citizenship are "strictly 
judicial." The latter case was upon a pétition for admission to citi- 
zenship. The question is not determined in the case of United States 
V. Norsch (C. C.) 42 Fed. 417, but it was taken as conceded that a 
decree of naturalization does not. stand upon any différent footing 
from judgments and decrees rendered in other judicial proceedings. 
It was upon this basis that the adjudication of the court in that case 
proceeded. In United States v. Gleason (C. C.) 78 Fed. 396, which 
was determined upon a bill to set aside and vacate a certificate of citi- 
zenship, it was, held that the administration of the oath required by 
the naturalization act and the issuing of the certificate constitutes a 
judgment which is conclusive as to the necessary facts and the status 
of the petitioner. This case was affirmed in the Court of Appeals (90 
Fed. 778, 33 C. C. A. 272), the court holding that a suit would not lie 
to vacate a judgment on the ground that it was procured by means of 
the perjured testimony of the party benefited. So in the case In re 
McCoppin, Fed. Cas. No. 8,713, Mr. Justice Field treats and speaks 
of the issuance of a certificate of naturalization as a judgment. This 
was a proceeding instituted for a readmission of the applicant to citi- 
zenship on account of irreg"ularities supposed to exist in the certificate. 
The state courts also hâve regarded the orders of the courts admitting 
aliens to citizenship as judgments possessing the usual force and char- 
acteristics of other judgments of courts of record. In re Tinn, 148 
Cal. 773, 84 Pac. 152, 113 Am. St. Rep. 354; People v. McGowan, 77 
111. 644, 20 Am.' Rep. 254. In the first of thèse cases it is said: 

"It is settled by the authorities that an order admitting an alien to citizen- 
ship is a judgment of the same dlgnity as any other judgment of a court hav- 
ing jurisdictlon." 

Mr. Black, in his work on Judgments, § 804, indicates a like view, 
drawing his inferences from the adjudicated cases. 

Being a judgment with the ordinary characteristics or attributes of 
a judgment of a court of record importing verity, it is not more vul- 
nérable to attacks upon its validity and effectiveness as a final and 
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conclusive adjudication than any other judgment of a court of record 
having compétent jurisdiction in the premises. FoUowing this is the 
contention that a judgment of the kind, under the long-estabHshed and 
well-settled practice of the courts of equity, cannot be impeached by 
direct proceeding for fraud, consisting qf perjury or false swearing 
in rendering testimony, whereby the court was induced to give the 
judgment, nor for errors of the court in its déduction from the testi- 
mony adduced from which the judgment proceeded. Courts gcner- 
ally, excepting some perhaps of the more hmited, hâve jurisdicf^ion to 
reverse their own judgments and decrees during the term at which 
they are rendered. In pursuance of such authority they may, for er- 
ror of law, or for fraud, mistake, or any irregularity that might seem 
to them to hâve affected either of the parties to the controversy in- 
juriously, set aside their judgments and decrees, and avvard a new 
trial or rehearing, and thus give opportunity for righting whatever 
wrong may hâve been engendered. After the term bas ended, hcv,'- 
ever, the authority of the courts to this purpose ceases, unless ex- 
tended by statute, or by motion, or som^e appropriate procédure taken 
Vi'ithin the time. This rule apphes as well to equity procédure as to 
procédure at law. Other means of relief for the errors of the court are 
usually afïorded by writ of error or appeal, and in equity a bill ot re- 
view will lie, within rules prescribed by law, for évidence discovered 
after the decree bas become final. Ail such procedings are taken and 
prosecuted in the same suit or action, and not by separate controversy. 
When, therefore, the term is at an end without the appropriate initia- 
tion of an available proceeding to revise or set aside the court' s final 
judgment or decree, and no appeal or other means of review is prose- 
cuted within the time afforded by authoritative régulation, such judg- 
ment or decree becomes an absolute finality, forever binding upon the 
parties and their privies, utterly without power of change, revision, 
revocation, or relief within the cause or proceeding in which it is 
rendered. There are many causes, however, for which a new and in- 
dependent suit will lie to set aside or annul a judgment or decree. 
Some of them may be mentioned. Thus, where the unsuccessful 
party bas been prevented from exhibiting his case fully, by fraud or 
déception practiced on him by his opponent, as by keeping him away 
from court, or a false promise of a compromise, or where the défend- 
ant never had knowledge of the suit, being kept in ignorance by act 
of the plaintiff, or where an attorney fraudulently or without author- 
ity assumes to represent a party and connives at his defeat, or where 
the attorney regularly employed sells out his client's interest to tb.e 
other side — thèse and similar cases which go to indicate that there 
bas never been any real contest in the trial or hearing of the case, af- 
ford grounds for impeachment by suit instituted directly for that pur- 
pose. 

"On the other hand," says Mr. .Justice Miller, In Unitecl States v. Throckmor- 
ton, 08 U. kS. 01, 66 (25 L. Ed. 93), "the doctrine Is etiually well settled that 
tlie court wlU not set aside a judgment because it was fonnded ou a fraudu- 
lent instrument, or perjured évidence, or for any matter which was actually 
preseuted and considered iu the judgment assailed." 
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And, fiirtlier, after a discussior^of the authorities, lie concludes: 

"We tbink thèse décisions establish tlie doctrine on wbich we décide tlie 
présent case, nauiely, tliat tlie acts for wliicJi a court of equity wlll on acconnt 
of fraud set aside or annul a jndgment or decree, between the same parties, 
rendered by a court of ooiupetcnt .lul-isdiction, liave relation to frauds. ex- 
triiislc or collatéral, to the niatter tried by the first court, and not to a fraud 
in the niatter on which the decree was rendered. That the iniscliief of retry- 
ing every case in which the jndgmeut or decree rendered on false testiuiouy, 
given by perjured wituesses, or on contracts or documents whose genuiueness 
or validity was in issue, and wliich are afterwards ascertained to le forged 
or fraudulent, would be greater, by reason of the endless nature of the sirile, 
than any compensation arising from doing justice in individual cases." 

In a later case, Vance v. Burbank, 101 U. S. 514, 519, 25 L. Ed. 
929, which was instituted to set aside a patent to a townsite entry, the 
court, speaking throtigh Mr. Chief Justice Waite, saj's: 

"It has also beeii settled tbat the fraud in respect to which relief will be 
granted in this class of cases must be such as lias been practiced on the un- 
snccessful party, and prevented hini from exhibiting liis case fully to the 
departinent, so that it may properly be said there has never been a décision in 
a real contest about the sub.ject-niatter of inquiry. False testimony or forged 
documents eveii are not enougli, if tlie disputed niatter has actually been pre- 
sented to or considered by the appropriate tribunal." 

And such has become the settled doctrine of the Suprême Court. 
Steel V. Smeltina- Co., 106 U. S. 447, 453, 1 Sup. Ct. 389, 37 h. Ed. 
^26; Mofïat v. United States, 112 U. S. 24, 32, 5 Sup. Ct. 10, 28 h. 
Ed. 633 ; United States v. Minor, 114 U. S. 233, 242, 5 Sup. Ct. 836, 

39 L. Ed. 110; Hilton v. Guyot, 159 U. S. 113, 207, 16 Sup. Ct. 139, 

40 E. Ed. 95 ; United States v. Beebe, 180 U. S. 343, 31 Sup. Ct. 371, 
45 L. Ed. 563. 

It has been sometimes questioned whether the case of Marshall v. 
Holmes, 141 U. S. 589, 12 Sup. Ct. G2, 35 L. Ed. 870, is not in con- 
flict with the doctrine of the foregoing cases, but it seems latterly not 
to be so regarded. Nelson v. Meehan, 155 Fed. 1, 83 C. C. A. 597, 
12 E. R. A. (N. S.) 374. The doctrine has been applied in cases to 
annul citizenship papers. United States v. Norsch, supra, was a case 
of this kind, and while holding that the court had jurisdiction to cancel 
the certificate on account of fraud, nevertheless the bill was dismissed, 
because, as the court says : 

"It will not do, in a bill of this character, to show merelj- that the judg- 
ment assalled is erroneous. and ought not to hâve been entered ; neither will 
It suflice to charge generally that it was fraudulently procured, or that the 
court was imposed upon." 

And further on in the opinion the court concludes as follows: 

"It (the bill) shows, indeed, that the decree was and is erroneous, and that 
it was likewise irregular, in that there was no such judicial inquiry into the 
case as the act of Cougress contemplâtes shall be had in such cases; but thèse 
are defects in the decree which can neither be remedied by a bill of this char- 
acter, nor by this court." 

So in the case of United States v. Gleason, supra, the lower court, 
after determining that the issuance of a certificate of citizenship was 
tantamount to a judgment, held directly that such certificate cannot 
be set aside upon the ground that the facts were f alsely represented to 
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llie court. On the appeal to the Court of Appeals, the majority of 
the court, while not deciding directly that the issuance of the certifi- 
cate was a judgment, did specifically détermine that the certificate 
could not be annulled in equity on the ground that it was procured by 
means of the perjured testimony of the party whom it benefited. 

This brings us to the last contention, namely, that the act of Con- 
gress, so far as it authorizes the impeachment of the court's judgment 
for fraud consisting of perjury in ojjtaining the judgment, or for error 
in the court in determining the cause upon the évidence before it, is 
unconstitutional as trenching upon the legitiniate domain of the ju(h'- 
ciary, and as unseating settled rights of individuals retrospectively. 
A judgment once rendered, if concerning property rights, settles them 
as betvveen the Htigants, or if touching the status of either property 
or the person, détermines that, the court possessing proper jurisdic- 
tion, and is and ought to be the end of litigation and the lavv, unless 
set aside or revised by some authoritative method known also to the 
law. Now, it is insisted that, under the long-established and well- 
settled court practice, this judgment, declaring the respondent to be a 
citizen of the United States, had been fixed beyond the power of the 
court to change, or to modify or set it aside, and that the act of Con- 
gress authorizing the court again to revievv it is, in purpose and ef- 
fect, authorizing a retrial, and thus to vacate the judgment, a thing 
that the court could not do previously. The Suprême Court bas de- 
termined that an act of Congress cannot annul a judgment of the 
Suprême Court, or impair the rights determined thereby, as respects 
adjudications upon the private rights of parties, and applied the prin- 
ciple as it pertained to a matter of costs, while it was held that the 
principal controversy did not come within the rule. State of Pennsyl- 
vania v. Wheeling and Belmont Bridge Co., 18 How. 431, 15 L. Ed. 
435. And in United States v. Klein, 13 Wall. 128, 20 L. Ed. 519, the 
Suprême Court declared that Congress was unauthorized to deny to 
pardons granted by the Président the efïect which the court had 
previously adjudged them to hâve. The case was pending on appeal 
from the Court of Claims, and the efifect of the législation was to re- 
quire the court to dismiss the appeal and proceed no further in the 
case, and this although the Court of Claims had declared for the claim- 
ant upon the very évidence which Congress declared should bave a 
certain contrary efïect when brought to the attention of the appellate 
jurisdiction. Further than this, a previous case (United States v. 
Padelford, 9 Wall. 531, 19 L. Ed. 788), of like import, had been ap- 
pealed to the Suprême Court, wherein the Court of Claims was af- 
firmed, and thus the effect of the President's pardons had been judi- 
cially determined. After stating the facts of the case more fully 
than hère, the court says : 

"It Is évident froni this stntement tliat tlie déniai of juri^^diction to this 
court, as well as to the Comt of Claims, Is fouuded solely on the application 
of a rulo of décision, in causes pendiii};, presci-ihed h.v Congress. The court lias 
jurisdiction of the cause to a given ]>oint; hut when it ascertains that a 
certain state of things exists, its .inrlsdictiou is to cease, and it is required to 
disniiss the cause for want of jurisdiction." 

180 F.— 10 
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The great weight of authority elsewhere seems to détermine the 
matter in accord with the contention. Mr. Black states the doctrine 
sought to be invoked thus : 

"The power to opeii or vacate Jutlgments is essentially .ludicial. Tlierefore, 
on the great eonstitutioiial principle of the séparation of the powers an4 fune- 
tions of the three departments of government, It cannot he exercised by the 
I>egiï:lature. "iVhile a statute may Indeed déclare what judgment shall in 
future he subject to be vaeated, or wlien or how or for what causes, it can- 
not apply retrospectively to judgnient already rendered and which had become 
final and imalterable by the court before its passage. Sucli an act would be 
unconstitutional and vold on two grouuds: First, because it would unlawfully 
impair the fixed and vested rights of the successful litigant ; and. second, be- 
cause it would be an unwarrauted invasion of the province of the judicial de- 
liartment." 1 Black on .Tudgnients, § 298. 

Mr. Cooley is as explicit. He sa}-s: 

"It is always compétent to change an existing law by a declaratory statute; 
and where the statute is only to operate upon future cases, it is no objection 
to its valldlty that it assumes the law to hâve been in the past what it is 
uow dec'lared that it shall be in the future. But tlie législative action cannot 
be niade to retroact upon past controversies, and to reverse décisions which the 
courts, lu the exercise of their undoubted authority. hâve made; for thls would 
not only be the exercise of judicial power, but it would be its exercise in the most 
objectionable and offensive form, slnce the I^egislature would in effect sit 
as a court of review to which parties mlght appeal when dissatisfied with the 
rulings of the courts. Cooley's Constitutional Limitations (6th Ed.) p. 111. 

In De Chastellux v. Fairchild, 15 Pa. 18, 20, 53 Am. Dec. 570, it is 
said: 

"If anything is self-evident in the structure of our government, it is that the 
Législature has no power to order a new trial, or to direct the court to order 
It either before or after judgnient. The power to order new trials is judicial ; 
but the power of the Législature is not judicial. It is limlted to the tnaking 
of laws ; not to the exposition or exécution of them." 

Se again, in State v. New York, N. H. & H. R. Ce, 71 Conn. 43, 
49, 40 Atl. 925, 928, the court says: 

"The judgment is the final and suprême act of judicial power. The Légis- 
lature cannot overturn judgmeuts, any more than the judlciary can make 
laws. A judgment is based upon established rules and principles adminis- 
tered by the judiciary." 

In Roche v. Waters, 72 Md. 264, 19 Atl. 535, 7 L. R. A. 533, it is 
distinctly held that an act, so far as it atithorizes a court to change the 
effect of decrees which before its passage had become final, is an 
exercise of judicial power by the Législature, and is unconstitutional. 
This décision was given on a rehearing, and the question was ex- 
haustively considered. 

And again thé court says in Re Handley's Estate, 15 Utah, 212, 
220, 49 Pac. 829, 831 (62 Am. St. Rep. 926) : 

"The court, havlng tried the case, construed the law in force at the time ; 
aud, having applied it to the facts, and entered a final deeree, the législature 
could not aftervvards, by a declaratory or explanatory act as to that case, give 
to the law a différent construction, requiring a différent deeree, and invent a 
new reniedy or change the old one, and require the court to retry the case 
and enter a new deeree according to its new construction, and new and 
changed remedy." 
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So in Atkinson v. Dunlap, 50 Me. 111, IIG, tlie court says: 

"That the Législature has constitutional jurisdictiou over remédies is a 
proposition not to lie controvertetl ; but, after ail existiiis remédies hâve been 
exliausted and rights hâve become permanently vested, ail further interférence 
is proliibited." 

So, also, it is said in Martin v. South Salem Land Ce, 94 Va. 28, 36, 
26 S. E. 591, 592: 

"The Législature vv-ithin certain limitations may alter and control remédies 
by whieh litigants assert their rights in the courts, but when the litigation 
has proceeded to judgment or decree upon the merits of the controversy, it 
has passed beyond its power." 

See, also, to a like purpose, Sparhavvk v. Sparhawk, 116 Mass. 315; 
GrifSn's Ex'r v. Cunningham, 20 Grat. (Va,.) 31 ; Davis and another 
V. Village of Menasha and others, 21 Wis! 497; State v. Flint, 61 
Minn. 539, 63 N. W. 1113. 

Now, to corne to the présent case. Prior to the récent act of Con- 
gress, the respondent's status as a naturalized citizen of the United 
States had, under the practice and ruiings of the courts, become unal- 
terably fixed and settled. The time had wholly elapsed in which the 
government could hâve applied in the same case for a rehearing or a 
new trial, and there was left no remedy by appeal so that the order 
admitting him to citizenship could be reviewed in that way. Accord- 
ing to the adjudged cases, there was no équitable remedy left, the or- 
der being tantamount to a judgment, by which it might be vacated 
or annulled for fraud practiced upon the court by perjury or false 
swearing in procuring the order, nor for a revision of the court's ac- 
tion for error in passing upon the effect of the évidence. So that, 
but for the act in question, the government was wholly without a rem- 
edy for questioning the validity of respondent's citizenship. His sta- 
tus had become finally and effectually settled. It is only by prescrib- 
ing a new and additional remedy that the government is enabled at ail 
to attack this status, and this after the status had become judicially 
established. It seems clear that the effect of the législation is to grant 
a new trial in a judicial proceeding which had otherwise become final 
and effective. That the resuit is destructive of a settled and most 
important and valuable right and privilège cannot be gainsaid. The 
respondent, it must be presumed, is not chargeable with any fraud in 
false swearing. The facts were, no doubt, stated to the court which 
admitted him, as they are hère, but the court was in error in con- 
cluding that the facts stated warranted his admission. This was an 
error of judgment that could be corrected only under the practice and 
rules of law then authoritative, through a rehearing, new trial, or an 
appeal. But, the time having elapsed for resort to thèse remédies, 
the judgment became fixed and irrévocable. I hold, therefore, that 
the présent suit does not lie to correct that error, and it will be dis- 
missed. 
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In re OAVIS. 
(District Court, N. D. New Yorl^. June 13, 1010.) 

1. Building and Loan Associations (§ 11*) — Dividends— Rigiit to Stiaee iisr. 

Wliere building and loan shares were tield under an agreement tliat tlie 
holder sliould be credited in December of eacli year, liis proportionate 
share of tlie net profits, provided lie remained in until his shares reaclied 
their ultimate value, and that a witlidrawal torfeited Interest in the 
profits for the current year. his bankrupt estate, not having kept the 
monthly payments up after June in a r>articular year, Is uot entitled to 
crédit for any dividends iu that year. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
I>ig. § 13; Dec. Dig. § 11.*] 

•i. Building and Loan Associations (§ 35*) — Fines foe Nonpayments— 
Bakkruptcy. 

On involuntary bankruptcy of a borrovviiig member of a building and 
loivn association, the association's rlght to impose fines for fallure to 
make stipulated payments ceases. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. § 08 ; Dec. Dig. § 35.*] 

3. Building and Loan Associations (§ 14*) — Witiidrawai.— Bankruptcy 

OF Member — Profits Acceued. 

Involuntary bankruptcy of a building and loan shareholder Is not 
équivalent to a withdrawal so as to entitle thé association to retain profits 
actually earned and duly credited. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ IS, 19; Dec. Dig. § 14.*] 

4. Building and Loan Associations (§ 34*) — Bankruptcy of Membeb— 

RiGHTs OF His Estate. 

On involuntary bankruptcy of a building and loan association member, 
his estate was not entitled to crédit for profits or interest on the dues 
])aid for the time between the last apportionment and crédit of profits 
and bankruptcy. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. g§ GO, 62; Dec. Dig. § 34.*] 

5. Building and Loan Associations (§ 39*) — Mortoages— Fobeclosuee— 

Sale by Trustée in Bankruptcy. 

A sale by a trustée in bankruptcy of property mortgaged to a building 
and loan association was, in effect, a foreclosure sale. 

[Ed. Note. — For other cases, see Building and Loan Associations, Dec. 
Dig. § 39.*] 

6. Building and Loan Associations (§ 34*) — Loans— Bankruptcy of Mem- 

ber. 

On bankruptcy of a borrowing member of a building and loan associa- 
tion, the contract between him and the association governed the value of 
the shares and the application thereof on his mortgages. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 60, 02 ; Dec. Dig. § 34.*] 

7. Building and Loan Associations (§ 34*) — Bankruptcy of Membeb— Ef- 

fect. 

A building and loan association borrowing member's bankruptcy did 
not accelerate the time when his estate was entitled to hâve applled the 
amount paid in on his shares. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 60, 62 ; l>ec. Dig. § 34.*] 

•For other cases see saïao topic & § kumbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. BuiLniNr. axd Loan Associations (§ 34*)— Loan's— Payment— Bankrupï- 

CY OF Member. 

A building and loau associiition article permitting membei's to rei)ay 
ioaus partiy in cash and partly by crédit for dues paid, on days wlieu 
dues are payable, applies to the nieniber's trustée in bankrnptcy. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 00, C2; Dec. Dig. § 34.*] 

9. Building and Loan Associations (§ 34*) — Loans— Payiient—Noïiok. 

Under a building and loan association article permitting luenibers to 
repay loans partly in cash and partly by crédit for dues paid, on l)anli- 
ruptc-y of the member, the association was bound to take notice that the 
loau would be paid and that the dues paid would be applled to reduce the 
loan. 

[Ed. Note. — For other cases, see Building and Loan Associations, Cent. 
Dig. §§ 60, 02; Dec. Dig. § 34.*j 

In the matter of Henry A. Davis, bankrupt. On motions to confirm 
and set aside spécial master's report. Order directed. 

Charles A. Talcott, for trustée. 

Dunmore and Ferris, for Homestead Aid Ass'n. 

RAY, District Judge. On the ISth day of Jtily, 1908, an involun- 
tary pétition in bankruptcy was filed against Henry A. Davis, and 
July 31, 1908, he was duly adjudicated a bankrupt. Soon thereafter 
John H. Grant was duly appointed trustée of the estate of said bank- 
rupt, and an application was made for an order of this court granting; 
permission to foreclose tvi'o mortgages on the real property of said 
bankrupt. Pending the application the trustée sold the property free 
and clear of incumbrance; the sum realized on the sale being $14,200. 
The proceeds of such sale were paid to said trustée, and pursuant to 
an order of this court $10,180.43 thereof, with interest at 6 per cent, 
from June 15, 1909, was paid to said aid association, and the associa- 
tion released the premises ; it being provided in the order that such 
release should in no way affect its rights in the balance of such pro- 
ceeds. In July, 1909, the trustée paid $840 to apply as interest on such 
mortgages. 

The said Homestead Aid Association was incorporated under the act 
of the Législature of the state of New York passed April 10, 1851 
(Laws 1851, c. 122), "An act for the incorporation of building mutual 
loan and accumulating fund associations," and the acts amendatory 
thereof (Lavys 1875, c. 564; Laws 1878, c. 90), and the purpose of the 
association, in its articles of association, is declared to be: 

" 'The purpose of accumulating a fund to aid its members in acquiring 
real estate, making improvements thereon, and removing incumbrances there- 
from; and for the further purpose of accumulating a fund to be returned 
to its niemhers who do not obtain advanees as alxjve mentioned, when the 
funds of such association shall amount to a certain sum i»er share, to be 
specified in the articles of association,' and to adopt thèse articles of associa- 
tion," 

August 4 or 9, 1904, said Davis, he having become a member of 
such association and taken GO shares of stock therein, made a loan of 



*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said association of $12,000, and seciired the payment of same by bond 
and mortgage on his real estate on which ne was required to pay 
monthly as interest the sum of $43 and also the sum of $18 per month 
as premium on snch loan. On the shares of stock he was required to 
pay as dues monthly the sum of $1 per share. This made his monthly 
payments on loan and shares $120. He paid) from July, 1904, to and 
including June, 1908, or regularly and continnously up to his bank- 
ruptcy. 

On the 16th or 30th day of April, 1907, he made a second loan of 
$2,000, and taking ont 10 additional shares secured the payment of 
such loan by his bond and mortgage on such real estate on which he 
was required to pay monthly as interest the sum of $7 and also $3 
per month as premium and on the shares of stock monthly $1 per 
share or $10, making in ail $20 per month which he paidi up to and 
including June, 1908. He was not in default up to the lime of bank- 
ruptcy. 

On the first mortgage of $13,000 he had paid, as the spécial master 
or référée fînds, $2,774 as interest and premiums, and on the shares 
taken with or at the time of obtaining that loan he had paid $2,880 
as dues. Ail this had been paid under his contract made in becoming 
a member and obtaining the loan, and he was subject to the provisions 
of the articles of association of the said Homestead Aid Association, 
a copy of which was attached to his book of account with such associa- 
tion in his possession. 

On the other mortgage of $2,000 Davis had paid $134.66 as interest 
and premiums, and on the shares taken with that loan he had paid 
dues to the amount of $150. 

Each mortgage was accompanied by a bond, signed by Davis, which 
contained an assignment of the shares as collatéral security for the 
payment of the principal of the mortgage andl interest, premium on 
loan, fines, insurance premiums, taxes, assessments, and other charges 
as provided therein. The $13,000 mortgage recited and was condi- 
tional as follows: 

"Whereas, by the ternis and provisions of tlie articles of association of the 
Homestead Aid Association of Utica, of which the said Henry A. Davis is 
a meniber and shareholder, each shareholder therein is required to pay on 
each share held by hlm or her, as dues, the sum of one dollar monthly, on or 
before the thlrd Monday of each month ; and those taking loaus therefrom 
are required, in addition to such monthly payments aforesaid, each to pay 
interest on such loaus at the rate of four and one-fifth (414) per cent, per 
annum, in monthly payments of seventy cents per month, on each and every 
two hundred dollars borrowed by tliem from said association, and also each 
at the same time to pay such monthly premium in addition to said Interest 
on every loan purchased by him as he shall agrée to pay at the time of mak- 
ing such loan, such payments of monthly dues, interest and premium, to be 
coutinued until the amount paid as dues in the séries of which said Henry A. 
Davis is a member and shareholder shall, with the profits and Income derived 
from investmeuts, or other sources properly applicable to the shares In said 
séries, be suflicient to dlvide and pay two hundred dollars for each share 
issued by the said association In said séries, and then to cease ; and whereas 
the said Henry A. Davis being a member and shareholder in said association 
on the 4th day of August, 1904, became entitled to recelve from said asso- 
ciation a loan of twelve thousand dollars, the amount of slxty (60) shares 
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lield by him thercln, upon furnishing proper securities, of which tlils obliga- 
tion forma a part: Xow, therefore, tlie condition of this obligation is such 
that If the above bomiden Henry A. Davis, Liis belrs, executors or administra- 
tors, shall well and truly pay, or cause to be paid unto the Ilomestead Aid 
Association of Utlca the said sum of twelve thousand dollars as follows: ïbe 
suni of slxty dollars as dues, the sum of forty-two dollars as interest. and 
the sum of eishteen dollars as premhun each and every month tiereafter on or 
before the third lAIonday thereof. And such payment shall continue until the 
amount paid as dues on said sixty shares, together with the profits properly 
applicable to said sixty shares. shall amount to and equal said sum of twelve 
thousand dollars; and shall also pay ail fines aud other charges which said 
association shall or may impose on, or liave against him, in accordance with 
the articles of association, and the by-laws of said association, now existing, 
to which référence is hereby niade, or which may hereafter be adopted, and 
shall pay and perforni ail such other suuis or things as may properly be re- 
quired of him, uuder said articles and by-laws, or uuder this obligation, and 
the mortgage accompanying the sauie, theii this obligation shall be vold, 
otherwise to reniain iu full force and virtue." 

There were also an interest, tax, and insurance claims not neces- 
sary to recite. 

The bond accompanying the $8,000 contained the same récitals and 
provisions except as to dates and amounts. 

Section 3 of article 8 of the articles of association provides that 
each stockholder shall pay monthly on each share of stock held by him 
the sum of $1 as dues to be paid on or before the third Monday of each 
month, and such payments are to continue until the value of the whole 
stock in the séries of which the stockholder is a member shall be suffi- 
cient to divide to each share in such séries the sum of $200. 

Section 5 of the same article provides that when the amount paid in 
as dues in any séries, together with the share of profits belonging to 
each séries, shall amount to $200 for every share of stock in such 
séries, such shares .shall be said to hâve attained their ultimate value, 
and that the shareholders in such séries shall then be paid ofï and their 
stock canceled. 

Section 8 of the same article provides that: 

"The value or présent worth of each share of stock in this association, at 
any time, shall be the amount of dues actually paid In on the share of stock, 
with the proportionate share of net loss to that time deducted therefrom, or 
the proportionate share of net gain to that time added thereto." 

Section 1 of article 9 provides that: 

"Shareholders for neglectlng to pay when due, either their moutlily dues or 
monthly premium or loans, or Interest. shall forfelt and pay as a fine the 
additional sum of ten per cent, thereof per month the flrst two moiiths of 
such default and flve per cent, thereof thereafter, until such dues, interest 
and premiums in arrears are paid, but no person shall be re<]Hired to ]>ay 
fines at any one time for a longer period than six months. Payments made 
by a shareholder, after lie bas become chargeaWe with any fines for his default 
siiall first be applied to the liquidation of such fines." 

No payments of dues were made after the bankruptcy of Davis. 
Articles 10 and 11 provide as follows: 

"Article 10. 
"Gains and Losses. 

"Section 1. At the close of each fiscal year of this association, whicb 
shall be wlthln sixteen days after the third Monday la December, lu each 
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yenr, the profits of tlie association diiriiia; tUe year sliall be doteniiineii 
by deductiug the actnal auiouut of dues psiid in. togetlier wltli tlie prof- 
its that liave been apportioiied aud credlted on tlie bool^s of tlie associa- 
tion, and the outstandiiig iiidebtedness, If any, from tho actual assets. Ou^ 
of said profits, tlie board of trustées may reserve eacb year, as a snaranty 
fund, a sum net more than teii per cent, of the net profits for tliat year, 
until snch fnud aniounts to flve per cent, of the net assets of the association, 
and said funds shall be at ail times available to nieet losses in tlie business 
of the association from dépréciation of its secnrities or otherwise, and for no 
other purpose, and when rednced below flve per cent, of the asscrts, said fnud 
may be Increased as above until it agaiu reaches flve per cent, of the net 
assets. Out of the remainder of the profits, the board of trustées shall each 
year déclare a dividend wliicli shall not exceed the undivided profits of the 
association. Said dividend shall be credlted to the sharehoiders on the books 
of the association and in the members' passbooks, in proportion to the aniount 
of dues paid in on their respective shares of stock, together with the profits 
credlted to such shares on the books of the association, and to the leiigth of 
finie such payments and crédits liave been at the use of the association ; and 
such divldeiicls shall reniain in the association until such shares reach their 
ultimate value of two hundred dollars, except as hereinafter provided. 

"Sec. 2. If at the close of any fiscal year it is shown that there is an actual 
net los^, it shall be determined and apportioiied, and cliarged among ail 
stockholders in the saine maiiuer as provided for determining aud apportiou- 
iiig and crediting the profits. 

"Article 11. 
"Withdrawals. 

"Section 1. Any shareholder who lias takeii no loaus from the association, 
upon inaking request in writiug of the trustées, through the secretary, for 
permission to withdraw from the association, shall be permitted to do so, and 
upon such withdrawal shall receive the aniount paid as dues on his or her 
shares, less his or her pa-oportion of losses, that may bave occurred, and also 
less any fines that may bave been charged, or chargeabJe to such shareholder 
Iirior to his or her making and flling such application, and shall also receive 
of the profits that hâve accrued upon his shares up to the close of the fiscal 
year next preceding the filiiig with the secretary of his application for with- 
drawal as follows, to wit: On shares whlcli liave ruii uot luore tlian four 
years, three-tourths thereot ; ou shares which hâve ruii over four years, 
and not more than eight years, seven-eighths thereof ; and ou shares which 
hâve riin over eight years the full sum thereof. l'ersons thus withdrawlng 
from the association shall be paid accordlng to priority in the date of their 
flling of their application of withdrawal. llowever, ail money contracted to 
be loaiied to sharehoiders at the tirue of the filing of such application for with- 
drawal, shall be flrst paid. The certiflcate or certificates of shares, held by 
the inembers who shall so withdraw from the association, shall be surrendered 
by tliem to the secretary of tlie association, and by him canceled before they 
shall be entitled to receive payment as above pro^'ided." 

Section 9 of article 13, relating to loaiis, provides as follows: 

"Sharehoiders who bave borrowed from the association, may pay the amount 
borrowed upon one or more shares, upon any day set for receiving dues, by 
giving notice in writing to the secretary, at least two mcmths previously, of 
their Intention, and paying to the association the full sum of the principal of 
the loan on such share or shares, with the interest and any fines and expeuses 
due thereon, and if such jierson faits to pay such loan at the time specified 
in such notice, a flne shall be imposëd for such failure of one-liatf of one per 
cent, upon the amount of such loan, and said notice shall therenpon become 
inoperative; and said payment may be wholly in cash, or partly, by api)lylng 
upon the loan the amount paid in as dues upon the sliare or shares upon wtiicii 
the loan was made aud upon any shares over the required number pledged as 
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security for such lonn, and such a portion of tlie profits oredited on flie booKa 
of the association to sncii sliare or sliares as he would lie entitled to reteive 
npon a witlidravval, less liis or lier sliare of any losses that niay liave occurreil 
up to the time of sucli prepayment. as swli share nmy l)e deteruiined by tbe 
trustées, and the reniainder in casli. But wlien sncli loan is paid t)y the pro- 
ceeds of a new loan frorn tliis association, the triisrecs niay. in tlieir discré- 
tion, allow the inember nayiiig sncli loan ail the jirofit» credited to his said 
shares on the hooks of the association. If the paynient is whoUy in cash, the 
shares pledsed as security for whatever part of the loan is paid, shall be re- 
turned to the borrower. and he shall be wholly free and elear of further 
charge on account of that loan or part of loan for interest or premium." 

Section 10 of the same article provides that stockholders having- 
taken a loan on more than one share of stock may repay the amount 
loaned upon one or more of such shares upon the terms mentioned in 
saidi section 9. and thereby reduce their monthly payment of dues, 
interest, and monthly preminm on such loan proportionately. 

Section 13 of the same article provides: 

"Upon the foreclosure of any niortsage givoii to the association, as pro- 
vlded for in the preceding section, the amonnt of the loan as expressed in such 
mortgnge, with the accrued interest, the cxpenses of the foreclosure, ail 
monthly dues, premiums on loans, insurance preniinms and fines in arrears, 
and ail taxes and assessments paid hy the association, less the amonnt paid 
as dues, and such a i>ortion of the i)rofits earned hy such stock as the mort- 
gagor not being a l)orrower, wonld be entitled to receive upon a withdrawal 
up to and as declared in the last pre{.'eding anniial report, less his or her share 
of any losses that may hâve occurred, sliall be considérée! the amount due 
to the association. If such foreclosure proeeeding shall be continued to a 
sale of the property emhraced in the mortgage, the proceeds of the property 
on such sale shall he flrst ar)plied to the payment of the costs and expenses of 
such foreclosure proceedings, and secondly to tlie paynient of the amount of 
said mortgage as hereinbefore stated and set forth, together with the fines, in- 
surance premium, taxes and assessments paid b.v the association, monthly 
premium on loan and interest due thereon ; and the balance, if any, shall he 
paid to the mortgagor, his légal représentatives or assigns ; and upon such 
sale and application of the proceeds as aforesaid, ail rights or interests of 
the mortgagor, his légal représentative or assigns, to or in the shares of stock 
upon which such loan was had. shall cease, and the certificate of such shares 
of stock shall thereupon he eanceled." 

The spécial master or référée in computing the amount due to the 
said association has declined to allow fines accruing or incurred after 
the bankruptcy, if any were incurred, and has allowed to the trustée 
crédit for one-half of the dividends that would hâve accrued to Davis 
in December, 1908, and to which he would then hâve been entitled as 
a crédit had the payments been kept up regularly to that time. That 
is, if Davis had not gone into bankruptcy and ceased payments, but 
had kept them up, or if the trustée succeeding to his rights and own- 
ership of the real estate and shares of stock, subjcct to such mortgages 
;ind to such assignment of such shares, had kept up such payments, in 
December, 1908, when the profits, etc., are figured and apportioned as 
provided by article 10, there would bave been a crédit of $195.98 for 
that year. As payments had been kept up for the first half of the 
year, the spécial master gave Davis or his trustée in bankruptcy crédit 
for one-half of what that dividend to Davis would bave been, viz., 
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$97.99, less interest at 6 per cent, on the amount paid în, or $7.35, 
leaving the crédit $90.64. He gets at it in this way: 

Dues palcî on both mortgages $3,030 00 

Divideiids credited prier to 1908 271 20 

Dues and divldends credited $3,301 20 

The référée as spécial master then says: 

"Tlien, the said Davis had to his crédit witli said association at the time of 
liis banlsruptcy the snm of $3.301.20. This amount eannot he questioned ; but 
I think a further crédit as dividends should be made. From the tesHmony 
given by Sherwood S. Curran and on page 7 of his testimony he states that 
the banltrupt would hâve been entitled to receive a divideud of $195.98 for the 
year 1908. Tiiese figures are based on the supposition that payinents had beeu 
made for each and every month of that year, when in fact only one-half of 
the yearly payments had been actually made. Now, it is my opinion that, if 
the yearly dividend for 1908 would hâve been $195.98, the bankrupt's estate 
should receive crédit for one-half that sum, which Is $97.99, less interest at 
the rate of 6 per cent, on the amount not paid in, which interest is $7.35. 
ïhis would make the amount for which the bankrupt's estate should be 
credited by way of dividend for the year of 1908 the sum of $90.64. In de- 
duetlng from one-half the dividend for 1908 the sum of $7.35, I hâve de- 
dueted a little more than the actual amount which should be deducted ; but 
I bave purposely done this in order to give the Homestead Aid Association 
of Utlea ail the crédit that it can consistently ask. It is thus to be seen that 
the bankrupt's estate is to be credited with the amount of $3,301.20 plus 
$90.64, maklng the total crédit which said association should give said estate 
as payment on thèse mortgages made by said Davis prior to the flling of bis 
pétition in bankruptey $3,391.84." 

The amount of the two mortgages July Ist was $14,000 00 

The référée crédits the said sum of 3,391 84 

Leaving balance due July 1, 1908 $10,60S 16 

He adds interest on this amount at 6 per cent, to January 17, 1910, 
at which date pursuant to an order of this court $10,540.14 was paid 
by the trustée, amounting to $984.77, less $840 interest paid by the 
trustée in July, 1909, or $144.77, making a balance of principal and 
interest January 17, 1910, of $10,75.2.93, from which he deducts such 
payment of that date $10,540.14 — 

Leaving a balance uiipaid January 17, 1910, of $212 79 

He adds a reeordiug tax 10 00 

Also premium on Insurance 15 08 

Total $237 87 

To this he says interest should be added from January 17, 1910. 

The association challenges the allowance of said crédit of $90.64, 
and says the bankrupt estate is not entitled thereto for the reason that 
no such dividend was ever declared, and that, not having kept up the 
payments after June, 1908, and the articles of association declaring 
that "dividends shall remain in the association until such shares reach 
their ultimate value of $200, except as hereinaf ter provided," and lim- 
iting a withdrawal of dividends or of any part thereof to those who 
hâve not made loans of the association, and, in such cases, to dividends 
accrued and credited for the preceding fiscal year, and providing that 
in case of foreclosure the "amoimt of the loan as expressed in stich 
mortgage, with the accrued interest, the expenses of the foreclosure. 
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ail monthly dues, premiums on loans, insurance premiums and fines 
on arrears, and ail taxes and assessinents paid by the association, less 
the amount paid as dues, and such portion of the profits earned by 
such stock as the mortgagor, net being a borrower, would be entitled 
to receive upon a withdrawal up to and as declared in the last pre- 
ceding annual report less his or lier share of any losses that may hâve 
occurred, shall be considered the amount due to the association," the 
allowance of such a crédit for profits is not only inadmissible, but ab- 
solutely excluded. 

If Davis had withdrawn in July, 1908, instead of going into bank- 
ruptcy, clearly he would not hâve been entitled to any share of the 
profits for 1908, subsequently computed and allovved to those who re- 
mained in the association. This is a provision of the contract. In 
case of a foreclosure the articles of association provide that only such 
dividends or profits shall be credited as "the mortgagor not being a 
borrower would be entitled to receive upon a withdrawal up to and as 
declared in the last preceding annual report" less, etc. I do not see 
on what theory we can ignore the contract when a member of the as- 
sociation goes into, or is forced into, bankruptcy, and the trustée, suc- 
ceeding to the rights of the bankrupt, does not perform but makes 
a sale of the property. How can it be said that any profit for the six 
months of the year 1908 was earned July 1, 1908? Clearly no profit 
had become due to Davis, and the trustée did not keep up the pay- 
ments, and the events on which an apportionment of profits to Davis 
depended never happened ; the conditions of such an apportionment of 
profit to him were never performed. The profits actually apportioned 
as dividends in December, 1908, may hâve been earned largely during 
the last half of that year. Can the bankruptcy of the mortgagor and 
stockholder, Davis, be said to hâve changed the conditions in any 
way material hère? I do not think it can be questioned that, had it 
been bénéficiai to the estate so to do, the trustée, on order of the 
court, could hâve continued the payments and reaped the benefits of 
so doing. It is apparent that there was a substantial equity in the 
mortgaged property, as it sold for about $2,000 over and above the 
amount due on the mortgages. The shares and the property might 
bave been sold subject to the lien of the mortgages. In such event the 
purchaser could hâve continued payments reaping ail the benefits, if 
any, of so doing. The property and shares might hâve been sold f rec 
and clear of ail liens, and the mortgages paid from the proceeds. But 
this was not done, and after six months of default, and early in 1910, 
the property was sold by the trustée. The bond provides that after a 
default of six months the whole principal sum may be declaredi due. 
Foreclosure may be had, also, if there is default in the payment of 
any part of the sums agreed to be paid. 

The only argument presented by the attorney for the trustée in dé- 
fense of the allowance of this crédit of one-half the profits that 
would hâve been apportioned to thèse shares of Davis in December, 
1908, had he or his trustée continued the payments according to the 
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terms of the bonds and mortgages and articles of association, is as 

f oUows : 

"Was it not just and équitable to make a crédit to tlie estate for that period, 
if not by apportioniug the dividend for 1908, tlien by an allowance of interest 
for tlie first six moutlis of 1908 on the total amount credited to the baukrupt 
at the close of the préviens year, ,|3,301.20"? But tliis allowance of interest 
would exceed the amount of dividend as apportioned by the master. The 
report of the master is fair to the association. ïhe mortgagee obtains the fnll 
amount of the mortgage debt with interest at the rate of G per cent. If the 
value of the bankrupt's interest were taken at the close of the year 1907, still 
the coniputation by the spécial master is somewhat more favorable to the 
association, because, as already stated, the amount of the dividend apportioned 
for the flrst six months of 1907 is less than the Interest on the total amount 
to the crédit of tlie bankrupt at the close of the year 1907." 

I am not impressed with this reasoning. The contract, so far as it 
bound the mortgagor, and so far as it binds the trustée, must govern. 
It cannot be varied to meet the notions of the court as to what seems 
équitable or just. It was a condition of the loans to Davis that he be- 
come the owner of thèse shares, which he did. On the strength of 
such ownership the loans were made. The premiums to be paid on 
the loan of $1,300 with the interest amounted to $60 per month or G 
per cent. Then the dues, $60 per month, were paid on the shares and, 
so to speak, constituted a sinking fund, and the interest of the bor- 
rower — member — în thèse shares increased from month to month. 
His interest in thèse shares stood as collatéral security for the loan and 
became more valuable as such with each payment. True, the associa- 
tion had the use and benefit of the money so paid in on the shares, but 
under a valid agreement, binding on both parties, that the shareholder 
should be credited in December each year his proportionate share of 
the net profits for such year provided he remained in until his shares 
reached their ultimate value. He had the right to withdraw, and in 
case he did he lost ail right to share in the profits for the year in 
which the withdrawal took place, and also a certain part of the profits 
credited to him in previoùs years. Sec article 11, § 1, and article 13, 
§ 9. This was a part of the contract deliberately made and made to 
encourage savings and payments. In no sensé is it a forfeiture or a 
penalty for not remaining in or continuing to make payments of any- 
thing actually earned and to which the shareholder bas become abso- 
lutely entitled. His right to share at ail in the profits of a given year 
dépends on his remaining in and making his payments to the end of 
that year. If he does remain and makes ail his payments, he is cred- 
ited his proportional share of such profits, otherwise not, and he has so 
agreed. But this crédit is subject to a condition, viz., if he withdraws 
before his shares reach their ultimate value, his account is charged a 
certain per cent, of the profits before credited on the assumption he will 
remain in. 

The référée or spécial master erred, I think, in allowing this crédit 
of profits for 1908. 

Did he err in rejecting the claim for fines and a so-called withdrawal 
fee? I think not. The fines are personal and imposed in the nature 
of a penalty for not making payments on the assumption they can be 
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made. When a person, being a shareholder, is forced into banknii)tcy 
as Davis was, he loses control of his property, including the shares. 
They pass from him by opération of law. Can the fines be continued 
in case of bankruptcy in effect against the trustée and the property in 
his possession ? I think net. He may not bave property to make pay- 
ments. The court might not permit it. The true reason for the im- 
position of fines has ceased to exist. Bankruptcy, a contingency not 
provided for, has occurred. By delaying foreclosure tlie fines wouki 
be increased, piled up. Clearly the trustée, an officer of the court, suc- 
ceeding to the property by opération of law, cannot be fined, and I 
do not think the property which has passed to the custody and control 
of the bankruptcy court can be fined or depleted by fines imposed for 
defaults in payments occurring after bankruptcy — those of the trustée, 
an officer of the court, and who acts under the law and the orders of 
the court. Can the)' be regarded as stipulated damages in such a case 
for nonperformance of the contract and charged against the estate? 
I think not. It is beyond the power of the bankrupt to perform. The 
trustée cannot except by order of the court. I do not think it within 
the purview of the contract that fines, even if considered as damages, 
shall continue to be imposed in case of and after bankruptcy. I do 
not think that bankruptcy is the équivalent of a withdrawal, or that 
in event it occurs any déduction is to be made from profits earned and 
credited for previous years. Bankruptcy in this case was not a volun- 
tary act. It was a misfortune and should not work to the advantage of 
the association or to the détriment of the estate in bankruptcy. 

Bankruptcy does not vary the contract, but it présents a situation 
for which no spécial provision is made in the bond and mortgage or 
in the articles of association. Article 15 does provide for the death 
of a member; but I do not think that we can treat that article as ap- 
plicable in case of bankruptcy. Still it shov.^s the policy of the asso- 
ciation in the case of death which créâtes a situation very similar to 
that of bankruptcy. In case of death the imposition of fines is not con- 
tinued, and, as I construe that article, no déduction can be made from 
profits earned and credited for previous years. 

I think it fair and just and within the terms of the contract and gên- 
erai rules of law applicable to say that, on the involuntary bankruptcy 
of a borrowing mem.ber of the Homestead Aid Association of Utica 
and the f ailure of the trustée to continue the payments : ( 1) The right 
to impose and collect fines ceases ; ( 2) such bankruptcy does not oper- 
ate as a voluntary withdrawal and gives to the association no right to 
retain profits theretofore actually earned and duly credited; and (3) 
the trustée of the bankrupt's estate has no claim and is not entitled to 
crédit for profits or interest on the dues paid for the time between the 
last apportionment and crédit of profits and the bankruptcy. 

One other question is presented by the association on this motion, 
viz., it claims that the amount paid in on the shares with profits cred- 
ited thereto cannot be deducted from the mortgage debt so as to stop 
interest until some notice has been given of an intention to withdraw or 
hâve such amount so applied, and that 60 days' notice is required, and. 
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even bankruptcy is the équivalent of notice, the application of sucli 
sum could net be made until September 1, 1908. But I think that, 
while this was not in f act a f oreclosure sale, it was one in effect. When 
the property of the bankrupt came into the hands of the trustée charged 
with the ILa of thèse mortgages, it became his duty to convert it into 
cash by a sale thereof in the mode pointed out by the bankruptcy act, 
the sale being within the control of the court, and to apply the proceeds 
to the payment of expenses of administration and dividends to the 
creditors. The mortgages were a lien thereon, and the shares of stock 
held as collatéral were to be applied in réduction of the indebtedness 
at a value fixed by the contract between the parties, or to be ascer- 
tained in the manner prescribed by the contract between the parties, if 
any, or, if none, then in such manner as the court should détermine. 
The association had a secured claim against the estate of the bankrupt, 
one secured by a mortgage and an assignment of the shares. In this 
case it is clear that the contract between the parties fixes the mode of 
ascertaining the value of the shares and provides for the application 
thereof on the mortgages. The amount paid in on the shares was not 
a debt due and owing f rom the association to Davis which he could de- 
mand and recover at any time he saw fît, and his bankruptcy had no 
effect to accelerate the time when his estate or trustée was entitled to 
hâve it applied. That was regulated by the agreement of which the 
articles of association formed a part. Article 14 provides that, on the 
death of a member who has made no loans : 

"His or her légal représentative sliall upon surrendering his or lier certifi- 
cate of stock, be entitled i)y giving six months' notice in writing, to wlthdraw 
from the funds of the association, the full value of his or her stock at the 
time of his or her death, less his or her portion of losses or expenses Ineurred, 
and any fines chargeable to such member at his or her death." 

And: 

"Upon the death of any memher who has made any loans from said associa- 
tion, his heirs or légal représentatives by paying such loans, shall he entitled, 
upon like notice and upon the same terms as herein provided for nonborrow- 
ers, to wlthdraw the full value of his or her stock at his or her death. Notice 
must be given to the association within six months from such deatli or no 
accrued profits on said stock wlll be allowed. Such légal représentatives may 
continue such membership by complying with the articles of association." 

Section 9 of article 13, as quoted, provides that shareholders who 
hâve borrowed from the association may repay the amount borrowed 
on shares on any day set for receiving dues by giving notice in writing 
two months previously of their intention so to do and paying at the 
date fîxed in the notice the whole principal with the interest and any 
fines or expenses due thereon, and such payment may be wholly in cash 
or partly by applying on the loan the amount paid in as dues on the 
shares on which the loan was made, etc. I think this section applies 
to trustées in bankruptcy, except that fines cannot be continued as I 
hâve stated. If the filing of a pétition in bankruptcy is notice to ail 
the world of such fact, and if also such notice of bankruptcy opérâtes 
as notice of intention to pay, then, in such a case as this, the asso- 
ciation had notice, a sufficient notice that the loan would be paid 
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and the shares applîed in part payment in 60 days or tliereabouts. 
The whole scheme and plan of the association seems to be that 60 
days' notice is to be given when the amount paid in on shares is 
to be applied to the payment of the mortgage debt. I do not see 
hovv courts can inject into this contract by interprétation or judicial 
législation a provision that in case of the bankruptcy of the borrower 
the trustée may wait so long as it pleases him for an opportunity 
to sell the property, then sell free and clear of the mortgages, and, 
having discontinued the payment of dues and being free from fines, 
hâve the amount paid in as dues and profits actually apportioned 
and credited to the borrower, the now bankrupt, applied in réduction 
of the mortgage debt as of the date of the bankruptcy on the theory, 
it must be, tîiat the same then became due and payable to the trustée or 
the estate represented by him, not because of the terms of the contract, 
but by opération of law. 

Now take the first mortgage : It shows on its face that it was exe- 
cuted August 9, 1904, and recorded August lOth. Davis paid $14 in- 
terest and premium that month, which paid to and including the 16th 
day of August, 1904; that is, for seven days. He had paid dues on 
the 60 shares in July and paid in August. lie paid dues, interest, and 
premiums regularly according to the bond thereafter up to and includ- 
ing his June, 1908, payment. This paid interest and premiums to and 
including June 16, 1908. July 18, 1908, just before the payments of 
dues and interest and premiums for that month became due and pay- 
able, the pétition in bankruptcy was filed. Sixty days from that date 
carries us to September 18, 1908, and I think that the association was 
bound to take notice that the loan would be paid and that the dues 
paid and credited to Davis woidd be applied to the réduction of the 
loan. This was a fair inference from the whole contract and the sit- 
uation. 

Amount of mortgage $12,000 00 

Interest and premiums to Seiitember ISth 184 00 

Amount September 19, 11)08 .$12,184 OO 

Dues paid and i)roflts credited 3,149 40 

Balance first mortgage September 18, 1008 $ 9,034 GO 

Second Mortgage. 

This mortgage was dated April 16th, but shows on its face that it 
was executed April 30, and was recorded May 6, 1907. Davis paid 
and was credited his dues for April and each and every month there- 
after up to and including June, 1908, or S150. He was credited a divi- 
dend of profits in December, 1907, of $1.80, which makes -$151.80 paid 
and credited on the 10 shares. In May, 1907, he paid the interest and 
premium for 14 days, $4.66, that is, to May 20, 1907, and he paid reg- 
ularly thereafter up to the third Monday of June, which paid interest 
and premiums to June 20, or 21, 1908. The pétition was filed July 
18, 1908, and the July interest and premiums were not paid. Interest 
and premiums accumulated thereafter, of course. 
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Amouut of second mortgage $ 2,000 00 

Interest and premlums to September IStli 29 33 

Amount September 18, 1008 $ 2,029 3S 

Dues paid and profit credlted 151 SO 

Balance second mortgage September IS, 1908 •? 1,877 53 

AmoTint of both mortaages September 18, 19as $10,912 13 

Add interest and preniiums to July 20, 1900, wlieu trustée paid $840 540 24 

$11,461 87 
Deduct payment July 20, 1909 840 00 

Balance July 20, 1009 $10,621 37 

Interest and premlums to January 17, 1010 313 29 

Amount January 17, 1010 $10,034 m 

Deduct payment 10,540 14 

Balance due January 17, 1910 $ 394 52 

Add Insurance premium, $15, and Interest 15 08 

Add recordlng tax 10 00 

Balance due January 17, 1910 $ 419 CO 

The report of the référée or spécial master is disapproved and va- 
cated ; but I am not sure that the interest commenced to run at the 
dates I hâve mentioned, or that the payment of $840 was made July 
20, 1909. The report says it was made during July, and the référée 
is evidently mistaken as to the date of the exécution of the mortgages. 
The référée will make a new computation and report on the lines in- 
dicated by the above figures. In the absence of something to the con- 
trary in the évidence, interest and premiums would commence with the 
actual exécution of the mortgage. Still it may be that the $14 credited 
for August on the passbook paid to September 1, 1904, on the $12,000 
mortgage, or some other date, and that the $4.G6 credited on the pass- 
book paid to June 1, 1907, on the $2,000 mortgage or some other date. 
The report should state the facts and show the dates when the loans 
were made, when interest and premiums commenced to run, and the 
dates when payments were made. The court should not be left to 
grope in the dark as to such matters. 

There will be an order accordingly. 



WARE-KRAMER TOBACCO CO. et al. v. AMERICAN TOBACCO OO. et al. 
(Circuit Court, E. D. Nortli Carolina, Raleigb Division. June 16, 1910.) 

No. 558. 

1. Equitt (§ 153*) — Rlkadixo— Requisites. 

A bill in equity should be construed to mean what it fairly conveys by 
a fairly exact use of Eiiglish speech. 

riOd. Note. — For other cases, see Equity, Cent. Dlg. i§ 386 ; Dec. Dig. § 
153.*;| 

*For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Action (§ 5*) —Violation or Statutes— Itioni to Recover. 

By violating a criniinal or pénal statute one does net render himself 
liable to a prlvate citizen uniess the uiilawfiil conduct if5 tlie proximate 
cause of, or results in, some spécial Injury to such citizen's business or 
property. 

[Dd. Note. — For other cases, see Action, Dec. Dig. § 5.*] 

8. Monopolies (§ 12*) — Anti-Trust Law— Purpose. 

Tlje prohi'iitory provisions of Anti-Ti'iist Law .Tuly 2, 1890, c. C47, § 7, 
26 Stat. 210 (U. S. Comi). St. 1001. p. 3202), apply to ail contracts in re- 
straint of Interstate or foreign trade or commerce, without exception or 
limitation, and are not confined to those in whicti the restraint is unrea- 
soiiable. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10 ; Dec. Dig. 
f 12.*] 

4. MoNOPOLiES (§ 28*) — Anti-Trust Daw — Private Suits for Violation. 

Under the express tenus of Anti-Trust I.aw July 2, 1890, c. 647, § 7, 26 
Stat 210 (U. S. Comp. St. 1901, p. 3202), one injnred In business or prop- 
erty by another through a combination or couspiracy to restrain or mo- 
Eopolize Interstate trade may sue for his damage. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
S 28.*] 

16. Monopolies (§ 28*) — Anit-Trust Law— Private Suit fob Violation-- 

PLEADING — SUFFICIENCY. 

A complaint, under Anti-Trust Law July 2, 1890, c. 647. § 7, 20 Stat. 
210 (U. S. Comp. St. 1901, p. 3202), for damages, Is not insufîleient as fail- 
Ing to show a violation of the law or injury to plaintifC, where it sets out 
the origin and history of one of défendant companies in absorhing com- 
peting companies engaged in manufacturing tobacco ; a history of the 
formation, growth, etc., of the other défendant company; absorption of 
the latter by the former, under an agreement to keep the purchase secret, 
ail done in furtherance of the flrst company's purpose to monopolize the 
business of manufacturing tobacco and cigarettes in violation of such 
law ; a conspiracy between the two companies to monopolize the supply 
of manufactured tobacco throughout the country; that In furtherance of 
a gênerai plan to restrain Interstate trade in tobacco, and monopolize its 
manufacture and sale, défendants flrst resorted to unfair and oppressive 
means, fully set out, to prevent plaintifC company's organization ; that 
plalntiff's stoekholders and prospective stockholders were threatened 
with injury in business If they pressed the plaintifTs business ; that one 
of plalntiff's Incorporators was offered Inducements to abandon plaintiff ; 
that false and un.]"ust statements were clrculated eoncerning plaintiff ; 
that plaintiff established a prospérons Interstate business and would bave 
grown but for défendants' unlawful acts ; that plalntiff's customers were 
unlawfully taken avvay by défendants' threats and inducements; tbat 
cigarettes were sold below cost; that jobbers and dealers in plaintiff's 
territory were given free goods and extra discounts to press sales as 
against plaintiff's goods; that défendants' employé obtained eniployment 
as plaintiff's sales manager to injure and dld injure plaintiff's business in 
a specifled way, as part of défendants' scheme ; that défendants conspired 
to destroy plaintiff's business, etc. 

[Ed. Note.— -For other cases, see Monopolles, Dec. Dig. § 28.*] 

6. Pleadino (§ 68*) — SumciENcr— Allégations on Belief. 

An allégation that plaintiff bas "reason to believe," and therefore "al- 
lèges," etc., is sufficient under Révisai N. C. 1905, § 489, requiring matter 
to be alleged as of plaintiff's knowledge or upou "information and belief." 

[Ed. Note. — For other cases, see Pleading, Cent Dig. § 140; Dec. Dig. 
I G8.*-\ 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexu 
180 F.— 11 
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Suit by Ware-Kramer Tobacco Company and another against the 
American Tobacco Company and others. On deniurrer to the amend- 
ed complaint. Demurrers overruled. 

F. A. Daniels, C. C. Daniels, F. A. Woodard, and N. T. Green, for 
plaintiffs. 

Aycock & Winston, Junius Parker, and F. L,. Fuller, for défendants. 

CONNOR, District Judge. The plaintiff, in accordance with the 
opinion filed herein, May 8, 1910 (178 Fed. 117), upon the motion made 
by défendant to strike out certain portions of the complaint, has filed 
an amended complaint, containing ail of the material averments in the 
original. Défendants join in a demurrer, the spécifie grounds of 
which are : 

(1) That the complaint does not state any facts showing that de- 
fendants, or either of them, hâve violated the fédéral anti-trust law — • 
hâve monopolized, or attempted to monopolize, or hâve contracted, 
combined, or conspired to restrain Interstate or foreign trade or com- 
merce, or that such has been the effect of the acts and facts therein 
alleged. 

(2) That it does not state any facts showing that plaintiff has been 
injured by any violation of the anti-trust law, or any acts monopo- 
lizing, or attempting to monopolize, any contracts, combinations, or^ 
conspiracies to restrain interstate or foreign trade or commerce, as in- 
juriously afïecting the plaintiff. , 

(3) That it does state facts showing that the acts complained of are 
only such as bave ahvays been permissible in compétition, and only 
such as are not only not forbidden, but are specially encouraged, by 
the fédéral anti-trust law. 

It is neither necessary, nor désirable, at this time, and in the prés- 
ent condition of the record, to ,db more than ascertain whether, in 
view of such décisions as hâve been made throwing light upon the 
interprétation of the statute, the facts alleged, with the inferences to 
be drawn therefrom, most favorable to plaintiff, the action can be 
maintained. It is conceded that, before an affirmative answer can be 
given to this question, it must appear from allégations in the com- 
plaint : 

(1) That défendants, the American Tobacco Company and the 
Wells-Whitehead Tobacco Company, bave entered into "a contract, or 
combination, in the form of a trust, or otherwise," or conspiracy in 
restraint of interstate trade or commerce ; or "that défendants hâve 
monopolized, or attempted to monopolize, or hâve combined or con- 
spired to monopolize a part of the trade or commerce among the several 
States, or with some foreign nation." Thèse, and each of them, are 
"the things forbidden and declared to be unlawful" by the act. 

(3) That plaintiff has been injured, as alleged, in its "business or 
property" by reason of the unlawful acts of défendants. 

Thèse are the essential éléments, upon the existence of which the 
plaintiff's action is founded. Act July 2, 1890, c. 647, 26 Stat. 210 (U. 
S. Comp. St. 1901, p. 3202). 
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The complaint, at considérable length, with fullness of détail, and 
in substantial respects corresponding to déclarations, pétitions, and 
bills in equity, held sufficient by the fédéral courts, sets ont the origin, 
history, g-rowth, and conduct of the défendant American Tobacco 
Company in absorbing competing companies, or companies engaged in 
the manufacture of tobacco in ail of its forms. The complaint pro- 
ceeds to set forth a history of the formation, growth, etc., of the de- 
fendant Wells-Whitehead Tobacco Company, and, after describing the 
varions attempts of the American Tobacco Company to destroy its 
business, sets forth the manner in which it acquired a controlling inter- 
est in the stock of said Wells-Whitehead Company, alleging an agree- 
ment between the officers of both companies that the purchase should 
be kept secret, etc. Ail of this, it is alleged, was in furtherance of the 
purpose of the American Tobacco Company to monopolize the business 
of manufacturing tobacco and cigarettes in violation of the provisions 
of the fédéral anti-trust law. The complaint, in this respect, is drawn 
upon the lines, and in substantial accordance with the pétition, or bill, 
in People's Tobacco Co. v. Am. Tobacco Co., 170 Fed. 406, 95 C. C. A. 
566, and sustained by the Circuit Court of Appeals of the Fifth Circuit. 

In Swift V. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 h. Éd. 
518, Mr. Justice Holmes, discussing a demurrër to the bill in equity 
fîled by the government for the purpose of enjoining the "méat trust," 
for alleged violation of the statute, says: 

"The scheme, as a ^¥hole, seems to us to be vvithin reach of the law. The con- 
stituent éléments, as we hâve stated them, are enough to give the scheme a 
hody and, for ail that we can say, accomplish it. Jloreover, wliatever vve may 
think of theni separately, when vve take them iip as distinct charges, they are 
alleged sufficiently as éléments of the scheme. It is suggested that the several 
acts charged are lawful and that intent can make no différence. But they 
are bound together as parts of a .single plan. The plan niay make the parts 
unlawfful. The statute gives this proceeding agaliist combinations in restraint 
of trade among the states and attempts to monopolize the same." 

In Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, at 
page 344, 20 Sup. Ct. 96, at page 108 (44 L. Ed. 136), Mr. Justice 
Peckham says: 

"We hâve no doubt that where the direct and immédiate efifect of a contract 
or combiuation among particular dealers in a commodlty is to destroy com- 
pétition between them and others, so that the parties to the contract or combi- 
natlon may obtam Increased priées for themselves, such contract or eomblna- 
tion amounts to a restraint of trade in the commodity, even though contracts 
to buy such commodity at the enhaneed priée are eontinually being made. 
Total suppression of the trade in the commodity is not necessary in order to 
render the comblnation one in restraint of trade. It is the elfect of the com- 
bination In limiting and restricting the right of eaeh of the members to trans- 
act business in the ordinary way, as well as its effect upon the volume or es- 
tent of the dealiug in the commodity, that is regarded. AU the faets and cir- 
cumstances are, however, to be considered in order to détermine the funda- 
mental question whether the necessary effect of the combination is to restraiu 
Interstate commerce." 

The learned justice, after an exhaustive and careful analysis of the 
allégations in the bill, writing for the unanimous court, overrules the 
demurrër. In the complaint herein is found, "after ail the spécifie 
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charges, a gênerai allégation that tlie défendants hâve conspired with 
one another to monopoHze the supply of manufactured tobacco, cigars, 
and cigarettes throughout the United States," and, as said by Judge 
Holmes : 

"ïhis gênerai allegatlo]i of inteut colors and applies to ail the spécifie charg- 
es in tlie Mil. Wliatever may be thought conceniing the proper constnictiou 
of the statute, a bill lu equity Is not to be reaii and constriied as an indict- 
ment would hâve beeu read and const.rued a liuudred years ago ; but it is 
to be talsen to mean what it fairly conveys to a dispassionate reader, by a 
fairly exact use of Bnglish speech." 

In People's Tobacco Co. v. A. T. Co., supra, Judge Shelby, discuss- 
ing the demurrer to the complaint, says : 

"At great lengtli. and wlth minute détails, the pétition allèges and doscribes 
this combinatlon or conspiracy in restraiut of iiiterstate trade, or commerce, 
showlng that it is such as is condemned by the flrsC section of the act. With 
equal fullness, there are allégations of an attenipt hy défendants, with other 
conspirators, to monopolise the trade or connnerce in tobacco among the sev- 
eral states — such an attempt and conspiracy as is condemned by tlie second 
section of the act." Montagne v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. 
Ed. G08. 

In United States v. MacAndrews & Forbes Co. (C. C.) 149 Fed. 833, 
an indictment drawn under the anti-trust act was considered upon 
demurrer by District Judge Hough. He says : 

"The criterlon as to whether any given busiTiess scheme falls within the 
prohibition of the statute is its effect upon Interstate commerce, which neod 
not he a total suppression of trade or a complète mouopoly ; it is enongh if 
Its necessary opération tends to restrain Interstate commerce aud to deprive 
the public of the advantage flowing from free compétition." 

The learned judge, after reciting the acts charged to hâve been 
committed by the défendant, says : 

"Not only do the facts alleged show a combinatlon producing a resuit detri- 
mental to Interstate commerce, but they also show concerted action to hring 
about that resuit, and the resuit, as shown, constitutes that 'virtual' mouopoly 
in the Interstate distribution of the substance n)anufactured by the corjjorate 
défendants whicli brings the matter within the décisions differentiatiiig the 
modem use of the word 'monopoJy' from that grant by royal patent which was 
the origin of the phrase." 

This language is appropriate to the description given, in the com- 
plaint, of défendants' relation to the manufacture of tobacco and cig- 
arettes. 

It is, however, strongly and earnestly insisted that plaintitï fails to 
set forth any facts from which the court can see that it bas been in- 
jured in its business or property by the character and conduct of de- 
fendants. The learned counsel says that if it be conceded, for the 
purpose of the argument, that défendant American Tobacco Com- 
pany is a monopoly, and that, in securing the controlling interest in the 
stock of its codefendant, the Wells-Whitehead Tobacco Company, in 
the manner and under the circumstances set forth, it formed an un- 
lawful combination, within the meaning of the act, subjecting both 
corporations to indictment or other proceedings by the government, 
yet that plaintiff shows no cause of action under the provisions of the 
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seventli section of the act, because in neither nor ail of the acts al- 
leged did it exceed wiiat is recognized by the law as fair compétition, 
and this the statute does not prohibit. It is undoubtedly true, as said 
by counsel, that by violating a criminal or pénal statute a person, 
either natural or corporate, does not render itself liable to be sued by a 
private citizen unless the unlawful conduct is the proximate cause of, 
or results in, some spécial injury ro the business or property of the per- 
son bringing the action. Counsel ask : May not défendants, although 
violators of the public law, unti! called to account by the sovereign, 
prosecute their business in a lawful way? May they not engage in 
fair compétition with others engaged in the same business ? May they 
not advertise their wares, undersell their comjîetitors in open market, 
send their agents into the markets of the country and, by fair and vvell- 
recognized rules of compétition, ofïer their goods for sale? How, 
he asks, does tbis injure the public or "raise priées" — restrain or in- 
terfère with trade or commerce ? In construing the statute it must be 
kept in view that : 

"Its prohltiitory provisions apply to ail coutracts in restraint of interstate, 
01' forelgn, trade or coimnerce, witliout exception or limitation ; and are not 
conflned to those in which the restraint is unreasonable." 

Hence, as said by Mr. Justice Peckham, in regard to a combination 
to establish rates : 

"The claim tliat the company has tlie right to cliarjro reasonablo rates, and 
that, therefore, it has the right to enter liito a conihination with conipetlng 
roads to malntalo sneh rates, oannot be admittcd. The conclusion does not 
foUow from the preniise. What one eompany ]nay do, in the v.-ay of chargiug 
reasonable rates, is radically différent froni entering into an agrecment with 
other and conipeting roads to kee]) up the rates to that point." United States 
T. Freight Ass'n. 160 tT. S. 290, at page 339, 17 Sup. Ct. 510. at i)age .558, 41 
L. Ed. 10O7 ; United States v. Joint ïraffic Ass'n, 171 U. S. 505, 19 Sup. Ct. 
25, éS L. Ed. 259. 

It is the combination, or conspiracy, to restrain or to monopolize 
interstate trade, which is condemned, and if this is established an 
injury "donc to the business or property" of "any person," by reason 
thereof, constitutes a cause of action. Whether, under the language 
of the statute, the members of the illégal combination, or the conspir- 
acy, may, in the prosecution of their business, resort to the légal 
methods open to those who are living in obédience to the law, with im- 
munity from an action for injuries inflicted upon the business or prop- 
erty of others — that is, resort to fair compétition — has not, so far as 
the industry of counsel has revealed, been decided. The position of 
the plaintiff is that the unlawful combination and its members are 
"outlaws" and not within the pale of the protection conferred upon 
those who pursue a lawful calling in a lawful way. The language of 
the statute (seventh section) is : 

"Any person who sUall be in.jured, in his bnsiness or property l5y any other 
person or corporation t)y reason of anything forbidden or declared to be un- 
lawful by this act may sue," etc. 

Chief Justice Fuller, in Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 
301, 5.2 L,. Ed. 488, overruling a demurrer to the pétition, says: 
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"It is chargea tlint defeiidauts fonned a eomhlnation to directly restraîn 
plaiiitiff's trade ; that tlie trade to be res tralned was Interstate ; that certain 
means to attain sucli restraint vvere contrlved to be used and employed by dé- 
fendants ; and that thereby they iujured plaintlffi's property and business." 

This was held sufficient. Judge Shelby, in People's Tobacco Co. 
V. American Tobacco Co., supra, disctissing a demurrer to the pétition 
substantially like the one before the court, says: 

"It is plain that the pétition need only aver, and state facts to show, that 
the défendants liave eoinmitted one or more of the offenses condemned by 
the flrst and second sections of the act, that the plaintift" is a person injured 
wlthin the meaning of the seventh section, and the amount of damages it has 
sustained by such iujury." 

In the light of thèse décisions, it would seem that the complaint 
sufficiently allèges facts bringing its grievance within the provisions 
of the act. It is not charged that the combination between the défend- 
ants was formed for the purpose of restraining plaintiff's interstate 
trade ; this, of course, it could not do because the final act of forming 
a conspiracy or combination — the purchase of a controUing interest in 
the stock of the Wells-Whitehead Tobacco Company, by the American 
Tobacco Company — was during the month of July, 1901, whereas the 
Ware-Kramer Tobacco Company was not organized until October, 
1901. The theory upon which the complaint is drawn is : That de- 
fendants, being an unlawful combination within the terms of the stat- 
ute, in furtherance of its gênerai plan, scheme, or purpose to restrain 
ail interstate trade in manufactured tobacco and cigarettes, and to 
monopolize the manufacture and sale of tobacco, first resorted to un- 
fair and oppressive means, fully set out, to prevent its organization. 
That one of their managing officers threatened the persons proposing 
to form and organize plaintiff corporation. That défendant "by fair 
means or foui" would destroy the proposed corporation. That threats 
were made by the officers of défendants to stockholders or prospective 
stockholders of plaintifif company, after it was organized, that, if they 
(some of them being directors and managing officers of plaintiff Com- 
pany) "continued to press the business of the Ware-Kramer Tobacco 
Company, the American Tobacco Company would take from such per- 
sons the sale of its products, particularly snufï, which such persons 
were, at that time, selling in large quantities." That, to another large 
stockholder, an officer in a bank, threats were made by an officer of the 
Wells-Whitehead Tobacco Company: 

"That If he persisted in his efforts to make effective the organization, and 
to make prospérons the business of the Ware-Kramer Tobacco Company, he 
would tlnd that Iiis interests in enterprises in the business would be made to 
suffier." 

That, to another person engaged in the tobacco warehouse business, 
in the town of Wilson, N. C, at which the American Tobacco Com- 
pany and one of its allied companies bought large quantities of leaf to- 
bacco, threats were made calculated to injure his business. That, to 
another person, one of the incorporators of the plaintiff company, a 
proposai was made that if plaintiff would surrender its charter ail of 
the expenses incurred would be paid ; that the machinery and supplies 
contracted for, or purchased, would be paid for and taken by défend- 
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ants, even if the same were worthless and had to be destroyed, and 
"that if such person would not proceed further with the Ware-Kramer 
Tobacco Company défendants would give him a place, the income of 
which would exceed $10,000 a year." That false and unjust state- 
ments were circulated by défendants, in regard to plaintif?, its busi- 
ness and goods, among others "that défendant American Tobacco 
Company had failed to kill the Wells-Whitehead Tobacco Company, 
and that, as a last resort, it had organized the Ware-Kramer Tobacco 
Company, with which to fight the Wells-Whitehead Tobacco Com- 
pany." That, notwithstanding thèse, and other, wrongful acts of the 
défendants, the Ware-Kramer Tobacco Company organized, and that 
by reason of the large sums of money and the great amount of energy 
expended by plaintiiï in advertising, introducing, and establishing a 
market for the sale of "White Roll" cigarettes, coupled with the su- 
perior quality of the same, and that they were in favor with the con- 
sumers of cigarettes, that the brand of "White RoU" cigarettes was on 
the Ist day of January, 1907, of large value, to wit, the sum of $150,- 
000. That the business of plaintiff in its southern territory, by rea- 
son of the large and well-established réputation and demand for cer- 
tain of its brands, its business connection with jobbers, merchants, and 
others, the thorough way in which its goods were advertised and es- 
tablished, was valuable as property and was worth in the market $250,- 
000. "That by reason of its energy and business judgment, the su- 
perior quality of its goods, etc., the demand for plaintiff's goods in- 
creased until the summer of 1907 and, but for the unfair and unlaw- 
ful methods adopted by défendants, and the unfair and unlawful acts 
of their officers' agents and employés, plaintiff's business would hâve 
grown and increased from year to year." That in 1906 plaintiff's 
business increased largely over that of the preceding year, and that 
plaintiff was shipping its goods into a number of states of the Union. 

Plaintiff allèges : That, d'uring the years named, défendants, by the 
means aforesaid and other means, such as maintaining a close watch 
and espionage upon plaintiff's shipments, maintaining a System of 
spies upon such shipments from the dépôt at Wilson, N. C, and com- 
municating same to the defendant's officers, both in New York and 
Wilson, sending their représentatives to différent customers of plain- 
tiff, and by threats, promises, and inducements, many of plaintiff's 
customers were unlawfully and unfairly taken from them. That this 
systematic espionage upon and interférence with plaintiff's business 
continued until it was compelled to move to Norfolk, Va., to escape the 
same. 

Plaintiff sets forth, among others, the following means resorted to 
by défendants to interfère with and restrain their trade : Using cou- 
pons in an unfair manner ; selling cigarettes at, and below, the cost of 
production; paying jobbers extra discounts in territory where plain- 
tiff's cigarettes were selling well; giving jobbers and dealers free goods 
to induce them to press the sale of their goods, as against plaintiff's 
goods, and by requiring dealers not to handle plaintiff's goods ; by in- 
terfering with the labor of independent manufacturers; by making 
jobbers and dealers afraid to keep exposed to view or on their shelves, 
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where they coiild be seen, the goods of plaintiff for fear tlie American 
Tobacco Company would injure the business of such dealer or job- 
ber; by making jobbers and dealers afraid to advertise plaintifï's 
gioods ; by the refusai of the American Tobacco Company to sell to 
and by purposely delaying the shipment and delivery of goods ordered 
by jobbers and dealers who sold, or advertised, the goods of plaintiff. 
Plaintifï, in addition to the foregoing, allèges specifically : That, 
during the year 1905, it received' a proposition from a cigarette dealer 
in China to manufacture, for him, a large number of cigarettes for 
the Chinese trade. That plaintifï made for said customer a large or- 
der for cigarettes, which were shipped as directed, accepted, and paid 
for. That said order promised to furnish a market for at least 7,000,- 
000 cigarettes a month. That the vice président of défendant, by 
means of the espionage aforesaid, ascertained that plaintiff had re- 
ceived said order and made said shipment and immediately commu- 
nicated with one of its employés, giving him directions to "ascertain 
to what port thèse goods were shipped and the name of the consignée. 
If you cannot learn the name, perhaps you can find out the markings 
on the case" — concluding: "A car load means to us about five mil- 
lion cigarettes. If we get this information I think we can shut oflf 
their market." That this information was obtained and the market 
was "shut ofif" to plaintiff 's great damage. Finally, plaintiff allèges: 
That défendant W. M. Carter was in the employment of défendant 
American Tobacco Company for some time prior to the year 1909. 
That during the year 1908 he proposed to take a block of stock in 
plaintiff company, representing that he was an expert salesman and 
was thoroughly familiar with the cigarette trade and could sell large 
quantities of plaintiff's goods. That plaintiff's officers accepted the 
proposition of défendant Carter, and he took 30 shares of its stock 
and was made manager of plaintiff's sales department andi entered 
upon bis duties during the month of February, 1909, and continued 
to draw his salary until October 1, 1909. That, after becoming man- 
ager of plaintift''s sales department, "he purposely and willfully so 
rnanaged the sales department of said business as to greatly decrease 
and injure the business of said company. He transferred salesmen 
from territory in which they were acquainted and were selling goods 
to other territory in which they were strangers," etc. Plaintiff al- 
lèges many other wrongful and injurious acts of défendant W. M. 
Carter, ail of which it avers injured its business. "That from varions 
facts and circumstances, plaintiffs hâve reason to believe, and therefore 
allège, that the said W. M. Carter was working in the interest of and 
carrying out the plans and scheme of the défendant the American 
Tobacco Company, while he was drawing a salary from the Ware- 
Kramer Tobacco Company, and that his conduct and work, as alleged 
in the complaint herein, was the work and acts of the défendants, and 
had for their purpose the injury and destruction of Ware-Kramer To- 
bacco Company and its élimination as a com]ietitor of the défendant. 
>i; * * That the varions acts and ctoings of the said W. M. Carter, 
as set forth in the complaint herein, were done and performed in 
pursuance of an agreement and conspiracy entered into by ail the de- 
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fendants herein for the purpose of injuring and destroying the busi- 
ness of the plaintiff Ware-Kramer Tobacco Company." 

Before proceeding to assign this allégation to its place in the list of 
plaintiff's grievances, it is proper to note défendants' contention that 
the matter is not sufficiently alleged in accordance with the provisions 
of the Code of Civil Procédure in this state. The Code (Révisai 
1905, § 489) prescribes that matter must be alleged either as of the 
plaintiff's knowledge, or "upon information and belief," and the 
form of vérification makes the distinction between matter alleged 
of his own knowledge which he avers to be true and matter al- 
leged upon "information and belief" which he avers that "he be- 
lieves to be true." While the language used is not so clear as it 
should be, it would seem that the plaintiff intends to allège that it has 
information — "it has reason to believe," and therefore "allèges." This, 
reasonably interpreted, means that the allégation is upon "information 
and belief." If, however, this paragraph be eliminated, the next suc- 
ceeding one has no limitation, but expressly allèges that défendants 
were in a conspiracy to injure and destroy plaintiff's business by the 
means set out. It is doubtful whether the first paragraph contains 
any allégation affecting any of the défendants other than W. M. Car- 
ter. There is no ambiguity in the language of the next. Concedling 
ail that is claimed by défendants, in regard to what is fair compétition 
in business, the limits of which hâve not been very definitely fixed, it 
is clear that, eliminating ail doubtful averments, sufficient allégation 
remains, admitted by the demurrer, to place the acts of the défendants 
beyond the limits of fair compétition. It would seem that the lan- 
guage of Judge Shelby in People's Tobacco Co. v. American Tobacco 
Co., supra, in this connection, is appropriate: 

"It Is alleged that plaintiff was eiisaged In Interstate trade, or business, such 
as that engaged in by the défendant companies, and that the described acts 
of the défendants were done for the purpose of obtaining a monopoly and de- 
stroying the business of the plaintiff. It is further alleged that, by such con- 
spiracles and eombinations of the défendants, and by their effort to obtain a 
monopoly, the business of the plaintiff was Injured greatly, and that the plain- 
tiff was damaged (in a large amount). * * * If the averments are true — 
and the exception of no cause of action admlts them to be true— the défend- 
ants are guilty of the misdemeanors eharged In the fîrst and second section 
of tbe act, and the plaintiff has been Injured. in Its business or property within 
the nieaning of the second section." 

Hère the plaintiff allèges that, by the means set out, it hadl built 
up a valuable business, interstate trade, and that this business has been 
destroyed, and its property is in the hands of a trustée in bankruptcy. 
Certainly, if thèse allégations are established to the satisfaction of a 
jury, it would be difficult to avoid the conclusion that the plaintiff 
Ware-Kramer Tobacco Company has been injured in its "business and 
property." It requires no argument to show that the course of con- 
duct pursued by défendants towards the Ware-Kramer Tobacco Com- 
pany from the moment its projectors conceived the idea of bringing it 
into corporate existence, through its struggle to take upon itself the 
form and features of organic life, and while, in défiance of the efforts 
of défendants to throttle its activities, it maintained an existence with 
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promise of success, were calculated and intended not only to restrain 
but_ to destroy it. Wliile it may be that some one or more of the 
"things donc," as set eut in the complaint, were in and of themselves 
within the limits of "fair compétition," they are, as said by Mr. Justice 
Holmes, "bound together as the parts of a single whole. The plan 
may make the parts unlawful." No argument is required to show that 
the scheme was intended to restrain the Interstate trade of plaintiff, 
and that it "brought that resuit to pass." While it is true that "fair 
compétition is the life of trade," it is equally true that "unfair and ex- 
cessive compétition" is death to trade — of ail compétition— followed by 
the establishment of "monopoly," which my Lord Coke defines to be; 

"An Institution or allowance to any person or persons, bodies politic or in- 
corporate, of or for ttie sole buying, selling. maldng, working or using any- 
ttiing, whereby any persou, or persons, tiodies politic or corporate are souglit 
to be constrained of any freedom or liberty tliat they liad before, or bindered 
In tlieir lawful trade." 

And which our Constitution, from 1776 to the présent day, dé- 
clares to be "contrary to the genius of a free state and ought not to be 
allowed." Const. N. C. art. 1, § 31. 

The demurrer must be overruled, and défendants allowed 60 days 
from June 15, 1910, to file answers. 



In re DEVLIN, 

(THstrlct Court, D. Kansas, First Division. March 19, 1910.) 

No. 800. 

1. Bankbuptct (§ 402*) — Disthibittion of Estate— Death of Bankeupt— 

What Law Govekns— Pkefebred Claims. 

Where, pending bankruptey proceedings, the banl^rupt died, bis estate 
was dlstrlbutable accordlng to the bankruptey law, and not aceording to 
the State sta tûtes of distribution, so that the state was not entitled to a 
préférence in the payment of its claims by virtue of such statute. 

[Ed. Not& — For other cases, see Bankruptey, Dec. Dig. § 402.*] 

2. Bankruptcy (§ 402*) — Peefbbred Claims — Claims of State— Statutes. 

Provisions of a state statute, requlring ail debts due the state to be 
paîd as a clalm of the tbird class out of the estate of a deceased person, 
was not such a law of a gênerai nature of the state asi would entitle the 
state to a préférence In the payment of its claims out of the estate of the 
bankrupt under Bankruptey Act July 1, 1898, c. 541, § U4b (5), 30 StaX. 
503 (U. S. Comp. St. 1901, p. S44S). provldiug for payment in fuU of debts 
owing to any person, and by the laws of the state is entitled to priority. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. f 402.*] 

8. Bankbuptoy (§ 350*) — Claims— Pbiobitt of Payment— Claims of State— 
OOMMON Law. 

Gen. St Kan. 1901, § 8014, provides that the common law is modifled 
by constitutional and statutory law, judicial décisions, and the conditions 
and wants of the people, shall remain in force in aid of the gênerai stat- 
utes of the state, but that the rule of the common law, that statutes in 
dérogation thereof shall be strictly construed, shall be Inapplicable to any 
gênerai statute, but that ail such statutes shall be llberally construed to 

*For other cases eee same topic & i ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Inrtexea 
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promote theîr objert. At tbe same session of t)ic T/pp:'s1nfnre. the state's 
only insolvency law was passed relating to voluntary assignments for 
tbe beueflt of creditors, which provided that the act should be for the ben- 
efit of ail creditors of fhe assignor In proportion to their respective clairas. 
Ildd, that such Insolvency act coniprised a comprehetisive scherne for the 
conservation and disposition of ttie estâtes of persons assigning their 
jjroperty for tlie benefit of ereditor and superseded the common-law rule 
that debts due the crown were entltled to priority of payment as against 
gênerai creditors of an iusolvent, if such rule ever was in force tn Kan- 
sas, and hence in bankruptcy proceedings claims of the state were not 
entitled to priority under Bankruptcy Act July 1, 1898, c. 541, § 64b (5), BO 
Stat. 5G3 (U. S. Comp. St. 1!)01, p. 344S), preferring debts owing to any 
person who by the laws of the state is entitled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 350.*] 

Tn the matter of Charles J. Devhn, bankrupt. On pétition of the 
State of Kansas for preferential payment of defendant's demands out 
of the bankrupt's estate. Denied. 

F. S. Jackson, Atty. Gen., C. C. Coleman, F. l,. .Williams, AIul- 
vane & Gault, and D. R. Hite, for the State. 
John S. Dean, for bankrupt estate. 
Mulvane & Gault and D. R. Hite, amici curies. 

POLLOCK, District Judge. The state of Kansas présents îwo 
daims against the estate of the bankrupt. The first arising on a cer- 
tain bond or obligation made and entered into between the state and 
Thomas T. Kelly, Treasurer of the State of Kansas, as principal, ex- 
ecuted by the bankrupt as surety, January 9, 1905; the bond being 
in the pénal sum of $500.000. The second arising on a certain bond or 
ob!i"-ation entered into between the state and the First National Bank 
of Topeka, principal, as a depository of state moneys, executed by 
the bankrupt and others as sureties, January 27, 1903 ; this bond be- 
ing in the pénal sum of $100,000. 

The extent of the oblii^ation so incurred by the bankrupt to the 
stcte by the exect'tion of the above-mentioned bonds is in no wise in- 
volved herein. The single question hère presented for décision is : 
lias t'ie state the right to be preierred in payment of whatever 
amoimts may be déterminée! due it on the foregoing- obh'srations, on 
account of the dcfault of the principals therein, ovcr otlier simple 
co'itract creditors of the bankrupt, under the provisions of the bank- 
ruptcy act, arising out of the nature and character of the state as a 
claimant ? 

In t'.'is regard the bankruptcy act ("Act July 1, l.'^OS. c. ,541, ?0 
Stat. 563 [U. S. Comp. St. lUUl, p. 3447J), in section 64b, provides 
as follows: 

"The debt.<î to hâve priority excppt as herein provided and to be paid In 
fnll out of bankrupt estâtes ai'd the onlcr of payment shall be: * • • (r.) 
I>elits owing to auy person who by the laws of the states or the Uuitcd 
States is entitled to priority." 
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It is thus apparent the question présentée! for décision mnst l^e 
niled by a considération of the laws of the state, for, if the state be 
found by its laws to Iiave reserved to itself the right of priority of 
payment of its demands over otlier claimants to the estate of an in- 
solvent debtor, it is clear it vvas the object, intent, and purpose of 
the above-quoted provision of the bankruptcy act to préserve and en- 
force such righf. 

In Re Western Implement Co. (D. C.) 166 Fed. 576, afiirmed and 
approved by the Circuit Court of Appeals for this Circuit (171 Fed. 
81, 96 C. C. A. 185), the claim to priority of payment was based on 
the provisions of the insolvency laws of the state of Minnesota. In 
this state the insolvency laws of the state do not make spécifie pro- 
vision for the preferential payment of debts due the state. It is there- 
fore contended by the trustées the state in this case is entitled only 
to the rights accorded a gênerai créditer for the payment of its de- 
mands, as they may be -ascertained on the obligations in question. 
On the contrary, it is the contention of the state its right of priority 
of payment must be accorded for two reasons: (1) That by the 
course of the common law in force in this state preferential payment 
of the demands of the state must be allowed. (2) As in this case the 
bankrupt deceased within a short period of time after the institution 
of this proceeding in bankruptcy and during its pendency, and as the 
statutory law of the state for the settlement of the estâtes of de- 
ceased persons provides for priority of payment of debts due the 
state out of the estâtes of deceased persons, therefore while, as the 
jurisdiction of this court of bankruptcy had attached prior to the 
death of the bankrupt, this proceeding in bankruptcy will not abate 
because of the death, yet the estate will be hère administered in the 
bankruptcy court and distributed in pursuance of the laws of the 
state for the settlement of the estâtes of deceased persons, and not 
in pursuance of the provisions of the bankruptcy act, in whicli event 
the state would be entitled to the priority of payment asserted. 

In so far as the latter contention is concerned, it is not thought 
to be difficult of solution. While, as contended by solicitors for the 
state, were this estate of the bankrupt, now deceased, in process of 
administration in a probate court of the state instead of this court of 
bankruptcy, the claims of the state on the foregoing obligations would 
be by that court ordered paid as a third-class claim in préférence 
to ail other demands except funeral expenses, the expense of the 
last sickness of deceased, and that incurred in the administration of 
the estate, and the wages of servants, for, in such order, the statute 
law of the state for the purpose of payment out of the estate of a 
deceased person classifies and commands payment of demands to be 
made. But, in the présent case, this court of bankruptcy, by the act 
of the bankrupt, and during his life, was applied to, and acquired 
jurisdiction over his person and estate, to administer it in accordance 
with the provisions of the bankruptcy act then and now in force as 
the suprême law of the land. Hence the mandate of that act, and 
not the laws of the state enacted for the purpose of controlling the 
disposition of the estâtes of deceased persons, must be followed by 
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this court to tlie end, and the classification and order of payment 
prescribed in the act must be followed. 

Again, it is not thought that provision of the statutes of the state 
which requires ail debts due the state to be paid as a claim of the 
third class out of the estate of a deceased person is a law of such 
a gênerai nature or so related to the subject in hand that it can be 
given weight hère in determining the right of the state to priority 
of payment of its demands arising under the provisions of clause 
5, § 64b, of the bankruptcy act above quoted. This question was 
expressly ruled by the Circuit Court of Appeals for the First Cir- 
cuit in Re Worce'ster County, 103 Fed. 808, 43 C. C. A. 637, where 
Judge Putnam, delivering the opinion of the court, said: 

"\Ve are unable to eoncelve oi' any priorlty to whicb" any one may be en- 
titled by the laws of a state, nnder section 04 of the bankruptcy act, un- 
ies» it be a priorlty created by insolvent laws of that character. It is true 
that prioritles are often created by state statutes relating to the admin- 
istration of estate of deceased persons, and also to proeeedings for wind- 
ing up corporations; but such laws are not of that gênerai character which 
can be supposed to be withiu the purview of the provision of the bankruptcy 
act which is concerned hère. Of course statutes touching assignments for 
the beneflt of creditors must be classed wlth Insolvency laws. strictly so 
called. It is settled that state insolvency laws are not annulled by the enact- 
luent of a bankruptcy act, and that the oïdy effect of such enaetnient is to 
suspend their opération, so tliat they became operative again, without re-en- 
actment, when the bankruptcv act is repealed. Butler v. Goreley, 146 U. 
S. 303 [13 Sup. et. 84, 3G I^. Ed. 981]." 

The important and more difficult question remains: Is the state 
entitled to its asserted right of priority payment of its demands aris- 
ing on the foregoing obligations of the bankrupt by reason of the 
rule of the common law, as in force in this state in aid of its statutes? 

Section 8014, Gen. St. Kan. 1901, provides : 

"The common law as niodified by constitutional and statutory law, .judi- 
cial décisions, and the conditions and wants of the people, shall remain in 
force in aid of the gênerai statutes of this state ; but the rule of the com- 
mon law, that statutes in dérogation thereof sliall be strictly eonstrued, shall 
not be applicable to any gênerai statnte of this state, but ail such statutes 
shall be llberally eonstrued to prouiote their object." Gen. St. 1868, c. 110, 
§3. 

By force of this statute the common-law rule as modified by con- 
stitutional and statutory provisions, judicial décisions, the conditions 
and wants of the people, is the law of this state. It therefore be- 
comes important to inquire: (1) What the rule of the common law 
is as to the right of the state to receive priority of payment of its 
demands from out the estate of insolvent debtors; (2) whether this 
rule is modified by the conditions on which it was adopted by the 
statute as the law of this state. 

In so far as the right of the gênerai government to priority of 
payment of its demands is concerned, such right is not based on the 
rule of the common law, but on express statutory provision. United 
States V. State Bank of North Carolina, 6 Pet. 29, 8 L. Ed. 308. 
Hence the décisions arising on the right of the government based on 
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stich statutory provision are not controUing and afford little light 
hère. 

The statutory enactments of many states reserve to such states 
the same prior right of payaient of demand on behalf of the state 
out of the assets of insolvent debtors. For this reason such cases 
are not in point hère. 

There can be no doubt but that at the common law in the mother 
country debts due the crown were entitled to priority of payment in 
préférence to the rights of other gênerai creditors of the estate, and 
this whether the debtor was solvent or insolvent. This right of the 
crown was preserved and enforced by what was styled a "writ of pro- 
tection" and a "writ of extent," and this right was a prérogative 
right of the crown. A full discussion of such right and method of 
its enforcement will be found in Freeholders of Middlèsex Co. v. 
State Bank at New Brunswick, 29 N. J. Eq. 268, affirmed 30 N. J. 
Eq. 311 ; State v. Poster, 5 Wyo. 210, 38 Pac. 926, 29 L. R. A. 226, 
63 Am. St. Rep. 47; Robinson v. Bank of Darien, 18 Ga. 65. 

The courts of last resort in many of the states hâve held the state 
succeeded to this common-law right of the crown to priority of pay- 
ment of its demands. Maryland, in State v. Bank of Maryland, 
6 Gill & J. 205, 26 Am. Dec. 561 ; Jones v. Jones, 1 Bland, 444, 18 
Am. Dec. 327; Grem v. Wrightson, 51 Md. 34, 34 Am. Rep. 286. 
New York, in Wendell v. Jackson, 8 Wend. 183, 22 Am. Dec. 635 ; 
Eansing v. Smith, 4 Wend. 9, 21 Am. Dec. 89 ; People v. Herkimer, 
4 Cow. 345, 15 Am. Dec. 379. Pennsylvania, in Com. v. Lewis, 6 
Bin. 266. Georgia, in Robinson v. Bank of Darien, supra; Seay v. 
Bank of Rome, 66 Ga. 615. 

On the contrary, it has been the uniform holding of the highest 
judicial tribunals of many states that the states in their sovereign 
capacities hâve not succeeded to this prérogative of the crown, and 
hence the state is not entitled to priority of payment of its demands 
out of the estate of insolvent debtors unless so declared by the stat- 
utes of the state. Freeholders of Middlèsex County v. Bank at New 
Brunswick, supra. South Carolina, in State v. Cleary, 2 liill, 600; 
Khnck V. Keckley, 2 Hill, Eq. 250; State v. Harris, 2 Bailey, 598; 
State V. Poster, supra. 

While it has been held by the Suprême Court of this state, in ac- 
cordance with the gênerai rule, that statutes of limitation do not run 
against demands of the state unless the state is expressly named in 
such acts (State v. School District, 34 Kan. 237, 8 Pac. 208; State 
ex rel. v. Stock, 38 Kan. 154, 16 Pac. 106; Whitney v. Morton 
County, 73 Kan. 502, 85 Pac. 530), yet the précise question hère pre- 
sented has not been ruled by the courts of this state, but remains 
an open one. 

Tuming now to a considération of the law applicable to the de- 
mands presented by the state in this matter, and conceding, for the 
purpose of argument, although not so deciding, by the rule of the 
common law in force in this state, aside from the matters presently 
to be noticed, the state would be entitled to demand priority of pay- 
ment of its claims against the estate of the bankrupt, yet the ques- 
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tion remains: Can such priority of payment be accorded the state 
in this présent matter by reason of the laws of the state, as that 
langniage is employed in clause 5, § 64b, of the bankniptcy act? The 
language there employed, "debts owing to any person who by the 
laws of the states is entitled to priority," was construed in Re Wbr- 
cester County, supra, to mean such debts as are entitled to priority 
of payment under the insolvency laws of the state. Accepting this, 
as I think must be done, as the true interprétation of the language 
of the act, and construing the word "person" as used in this clause 
to be inclusive of the state, as was held by the Court of Appcals for 
this Circuit in Re Western Implement Co., supra, the meaning of the 
clause as applied to the facts of this particular matter must be held 
to be: The state is entitled to priority of payment of its demands 
hère presented if it would be entitled to such priority of payment 
under the provisions of the insolvency laws of this state. The only 
insolvency law of this state is that in relation to voluntary assign- 
ments for the benefit of creditors. This act expressly provides ail 
such assignments "shall be for the benefit of ail creditors of the as- 
signor in proportion to their respective claims." This act was passed 
at the same session of the Législature at which was adopted the rule 
of the common law in aid of the statutes, as provided by section 
8014, Gen. St. 1901, above quoted. 

The question therefore is: Does this act modify the rule of the 
common law? From an examination of the act it wiU be found to 
comprise a gênerai, complète, and comprehensive scheme for the con- 
servation and disposition of the estâtes of those who assign their 
property for the benefit of creditors and for the distribution of the 
proceeds of such estâtes among ail creditors in proportion to their 
proven demands. That such is the nature and effect of the act is 
settled by the décisions of the Suprême Court of this state. Hard- 
ware Company v. Implement Company, 47 Kan. 423, 28 Pac. 171. 
While it is the gênerai rule, as contended by counsel for the state, 
that the rights of the sovereign state remain unaflfected by an act 
unless the sovereign be expressly named therein, yet I am persuaded 
the necessary and inévitable efifect of the act in. question was to ex- 
clude the sovereign state from demanding that debts owing it by one 
who makes an assignment in accordance with its provision should 
receive priority in payment over gênerai creditors of such estâtes, 
and that the rule of the common law in this respect, if conceded to be 
in efïect in this state as modified by statute, would not entitle the 
state to such preferential payment for two reasons: (1) The provi- 
sion of the act that the assignment "shall be for the benefit of ail 
creditors of the assigner in proportion to their respective claims" 
is répugnant to the common-law rule contended for by the state in 
this case; hence that rule must yield to the statute, not alone from 
the. force of necessity, but from the very language of the act adopting 
it, not in its entirety, but only in aid of the statutes. (2) Because 
if it should be held the state in its sovereign capacity succeeded to 
the common-law rule of the prérogative right of the crown to priority 
of payment over other creditors, even then the efïect of such assign- 



1T6 ISO FEDERAL REPORTEH. 

ment for the benefit of creditors, as is contemplated by tlie act, lias 
ever been held to eut off and destroy the prérogative right of the 
crown to priority of payment; hence it was unnecessary to make ex- 
press mention of the state to reduce its demands against the estate 
of the assignor to the rank of other creditors. 

In Cook County National Bank v. United States, 107 U. S. 445, 
2 Sup. Ct. 561, 37 L. Ed. 537, there was presented to the Suprême 
Court the question whether section 3466, Rev. St. (U. S. Corn]). St. 
1901, p. 2314), which grants to the United States the right of priorit}' 
of payment of debts due it, is applicable to its demands against an 
insolvent national bank in view of the provisions of the national bank- 
ing act which commands that ail creditors of such insolvent bank 
shall be paid pro' rata. Mr. Justice Field, delivering the opinion of 
the court in that case, said : 

•'The question is whether, under this broad and gênerai languase (section 
34G(;, Rev. St.), the ITiiited States, havini; demands against an Insolvent na- 
tional hauk, are entitled to ijriority of payment ont of its assets over other 
creditors." 

After quoting section 523G, Rev. St. (U. S. Comp. St. 1901, p. 
3508), the opinion proceeds: 

"This section provides for the distribution of the eutire assets of the bank. 
giving no préférence to any claini except for moneys to reimburse the Tlnite»! 
States for advanees in redeeniing the notes. Wlien this reimburseuient is 
fully provided for, the balance of the assets, as the proceeds are received. 
is subject to a ratablo dlvidend on ail clainis proved to the satisfaction of 
the receiver, or adjndicated by a court of couij)etent jnrisdietion. Any sum 
remalnlng after thè payment of ail thèse claims is to be handed over to 
the stoekholders in proportion to tîieir respective shares. Thèse provisions 
eould.not be carried ont if the United States were entitled to priority in tlie 
payment of a demaud not arising from advanees to redeem the eirculatlng 
notes. The balance, after reimbursement of the advanees, could not be dis- 
tributed, as directed, by a ratable dividend to ail holders of daims ; that 
Is, to ail creditors. 

"Tliese provisions muât be deemed, therefore, to wlthdraw national banks. 
which hâve failed, from the class of insolvent persons ont of whose estâtes 
demands of the Unitecl States are to be paid in préférence to the claims of 
other creditors. The law of 1797, re-euacted in the Bevised Statutes, giv- 
ing priority to the demands of the United States against insolvents, can- 
not be applied to demands against those institutions. The provisions of 
that law and of the national banking law being, as applied to demands 
against national banks, inconsistent and répugnant, the former law must 
yield to the latter, and is, to the estent of the repugnancy, superseded b.v 
it. The doctrine as to répugnant provisions of différent laws is well set- 
tled, and has often been stated in décisions of tins court. A law embracing 
an entire subject, dealing with it in ail its phases, may thus withdraw the 
subject from the opération of a gênerai law as effectually as though, as 
to such subject, the gênerai law were in ternis repealed. The question is 
one respecting the intention of the Législature. And although as a gênerai 
rule the United States are not bound by the ju-ovisions of a law in which 
they are not expressly mentioned, yet, if a particular .statute is clearly de- 
signed to prescribe the only rules -ivhieh should govern the subject to which 
it relates, It wlll repeal any former oue as to that subject. Daviess v. l^air- 
born, 3 How. 636 [11 L. Ed. 700] ; United States v. Tynen, 11 Wall. 88 [20 
U. Ed. 153]." 

In that case it was held as Congress had provided a full, complète, 
and comprehensive scheme for the organization, régulation, and con- 
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duct of national banks, and the method by wbich in case of insoh'cncy 
the affairs of such bank shoukl be settled, and ail crcditors paid pro 
rata eut of the assets, and as the manner of distribution therein com- 
manded was répugnant to the claimed right of priority asserted by 
the United States by virtue of the broad and comprehensive languag-c 
of section 3)66, Rev. St., the provision found in the national bank- 
ing act for the distribution of assets pro rata to ail creditors shoukl 
prevail, although the sovereign was not expressly named in that act. 
Therefore, following the reasoning there em]3loyed in this case, I 
think it must be hekl inasmuch as the rule of the common law in its 
entirety has never been in effect in this state, but that rule only as 
modified by Constitution, statutes, or judicial décisions has been 
adopted, and when in aid and not when répugnant to the statutes, 
and as the Législature has expressly ordained, in its scheme for the 
settlement of the estâtes of insolvent debtors who sliall make gênerai 
assignment for the benefit of creditors, that ail creditors shall be 
paid pro rata, it must be hekl the common-law rule in this respect, if 
conceded to be in force in this state, to hâve been modified by the 
provision of such act. 

Again, while it was undoubtedly vi^ithin the power of the Légis- 
lature to hâve provided in the act relating to assignments for the 
benefit of creditors that ail demands of the state should be accorded 
priority of payment out of the proceeds of the estate in the hands 
of the assignée, as the United States has donc by section 346G, Rev. 
St., yet it must be remembered the common-law right of the state to 
priority of payment hère asserted is not bascd on any claim of lien 
reserved by the state on the property of the bankrupt, but is bascd 
on the state's succession to the common-law prérogative right of the 
crown to priority of payment of its demands out of the assets of the 
estate of the bankrupt in the hands of his trustées in bankruptcy, 
and that, as the insolvent bankrupt made an assignment of his pro]> 
erty for the benefit of creditors under the provisions of the laws of 
this state in that regard, such assignment and its acceptance by the 
assignée would hâve efïected such a valid transfer of the bankrupt's 
property as would hâve eut off and destroyed any right of the state 
to priority of payment based on the rule of the common law. For it 
has ever been held an assignment for the benefit of creditors where 
the title to the property assigned passed to the assignée, as it does 
under the assignment laws of this state, such assignment operated to 
eut ofif and destroy ail rights of creditors to demand priority of pay- 
ment from out the assets of such e.state, including the prérogative 
right of the crown or sovereign to priority of payment. 2 Tidd's 
Pr. 1098, 1099; Chitty's Prérogative of the Crown, 28L 284, 28."); 
King (aid of Braddick) v. Watson et al., 3 Price's Exch. Rep. 6; 
Giles V. Grover et al., 1 Clark & Finley, 72; State v. Bank of Mary- 
land, 6 Gill & J. (Md.) 228, 26 Am. Dec. 561; Middlesex Co. v. 
State Bank at New Brunswick, supra ; State v. Foster, supra. 

Therefore, laying aside for future décision by the Suprême Court 
of the state, or other tribunal, the extremely doubtful and difficult 
180 F.— 12 
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question whether this state in its sovereign capacity lias succeeded to 
the prérogative right of the crown to demand priority of payment of 
its daims eut of the estâtes of insolvent debtors within her borders 
in the absence of sonie modifying statute, but conceding for the pur- 
pose of décision of the présent matter the fact that the state, in the 
absence of any statute to the contrary, would succeed to such pré- 
rogative right by virtue of the common law, yet in the very forni 
of its adoption the common law obtains in this state, not to its full 
extent, but only in aid of the statutes and when not répugnant tliere- 
to. Therefore, as the provisions of the act in relation to assignments 
for the benefit of creditors is the only insolvency law of this state 
to which resort may be had to détermine what persons are entitled 
under the laws of the state to priority of payment of their demands 
out of the estate of the bankrupt, and as that act is répugnant to the 
common-law rule contended for by the state, it must be held the com- 
mon law in this respect is modified by statute, and the right of the 
state to priority of payment of its demands in this case is not found 
by the laws of the state to be reserved to it and enforceable under 
the provisions of section 64b of the bankruptcy act. 

It is therefore ordered the application of the state for an order 
entitling it to priority of payment of its demands arising on the fore- 
going obligations be disallowed and denied. 

It is further ordered, if the state be so advised by its solicitors, it 
shall be entitled to prove its demands arising on such obligations as 
gênerai claims against the estate of the bankrupt in the hands of the 
trustées. 



GUT.DEN V. CHANCE et al. 

(Cirrait Court, E. D. Pennsylvania. January 28, 1910.) 

No. 8, October Sessions, 1907. 

1. Tbade-Marks and Trade-Names (§ 67*) — Unfaib Compétition in trace- 

Limitation OF Packages. 

One dealer Is not altogether prohibited from eopying tJie style or dress 
of package gotten up by anotlier under the penalty of a suit for unfair 
trade. It is only where such spécial marks liave become identifled in the 
mind of the public with a certain partj''s goods, and are manifestly imi- 
tated for the purpose of getting away his trade, that this is the case. 
Not every appropriation, in other words, of the ideas of another, amounts 
to unfair trade compétition. There must be an establlshed right in that 
which is taken, as well as a practiced déception, before this ensues. 

[Ed. Note. — For other cases, see Irade-Marks and Trade-Names, Cent 
Dig. § 78; Dec. Dig. § 07.*] 

2. Tkade-Mauks and Trade-Names (§ 70*) — Unfair Compétition— Imitation 

OF Packages— Use of Colors and Designs Common to the Trade. 

This is not to say tliat, notwithstanding the use of colors and designs 
common and appropriate to the i>articular article, a conibiuation of color 

*For other cases see same topic & § numbisb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and style of package may not be so distinct and hâve become so identifled 
with the goods of some one dealer that a manifestly purposed imitation 
of them wiU not be regarded as fraudulent ; but only that, before that re- 
suit is reached, the combination must be so unnsual and the imitation 
so clear that the similarity cannot be other than designed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

3. Trade-Marks and Trade-Names (§ TO»*) — Unfaib Compétition— Similar- 
ity OF Packages. 

The adoption and use by défendants, who were packers of olives, of 
bottles, labels, and caps somewhat similar to those used by eomplainant, 
held not to eonstitute unfair compétition, nor to évidence any intention 
of deceiving purchasers, in view of the fact that défendants had been 
in the business for 30 years, that otlier packers used bottles of the same 
or similar design and labels and caps more or less similar in appearance 
and style, and that those used by défendants had many distinguishing 
features and did not resemble complainant's so closely as to indlcate an 
intentionai imitation. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. S 81 ; Dea Dig. i 70.* 

Unfair compétition, see note to gcheuer v. MuUer, 20 C. C. A. 1G5; Lare 
V. Harper & Bros., 30 C. C. A. 376.] 

In Equity. Suit by Charles Gulden against R. C. Chance's Sons. 
On final hearing. Bill dismissed. 

The folio wing is the label of eomplainant : 




*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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The following îs the label of défendants: 







The following îs the neck label of complainant: 




The following îs the neck label of défendants : 







See, also, 163 Fed. 447, and 165 Fed. 624, 92 C. C. A. 53. 

Timothy D. Merwin, for complainant. 

John K. André and Frank P. Prichard, for défendants. 

ARCPIBALD, District Judge (specially assigncd). The charge of 
infringement of complainant's trade-mark "Don Carlos" was elimi- 
nated by the décision of the Court of Appeals (1C5 Fed. 624), and the 
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question of unfair compétition therefore alone remains. To make this 
eut, a clear purpose on the part of the défendants must be shown to 
palm off their goods as those of the complainant, by imitative and mis- 
leading dress, and thus divert to themselves a portion of his trade. 
Tliat there was any intention of that kind, or that anything more than 
a gênerai, if not an tmavoidable, correspondence in the make-up of 
the défendants' packages with those of the complainant, bas been 
shown, cannot, under the évidence, be successfully maintained. The 
défendants are reputable dealers in Philadelphia; the bouse (father 
and sons) having been in business there for upwards of 00 years, and 
having packed olives for 30 years, and having an equal standing in 
the trade with the complainant, who has been in business in New York 
for 40 years, and packed olives for 33 years. The temptation which 
sometimes prompts one man to try and steal the trade of another was 
therefore wanting. And while it must be confessed that, in thèse 
days of keen business compétition, the same scruples, as once, do not 
always obtain, there was not thus, at least, the same occasion for such 
dishonest attempts as there might otherwise bave been. Neither are 
the défendants shown to bave cheapened on the complainant, putting 
out an inferior quality of goods at a k^wer price, which is one of the 
most fréquent incidents of unfair trade ; and the défendants are there- 
fore relieved from unfavorable imputation to the extent that thèse cir- 
cumstances are not présent. 

Without resting the case upon thèse features of it, however, and 
upon a full considération of ail the évidence, the charge of unfair com- 
pétition cannot be regarded as made out. It centers about the adop- 
tion by the défendants of the name "Don Caesar" as one of their 
brands, and the sélection, in that connection, of a display label, on 
which, in Company with it, a branch of olives in natural colors was 
shown, this being designedly imitative, as it is said, of the complain- 
ant's "Don Carlos" label, similarly embellished and colored, a red 
wax cap at the same time being substituted by the défendants for a 
green cap previously used, thus completely copying the distinctive 
marks of the complainant's goods. This change took place, as it is 
pointed out, just about the time that an experienced salesman, named 
Weed, went over from the complainant to the défendants' employ, and 
was made at his suggestion, the better to enable him to divert and con- 
tre] the trade which he had worked up for the complainant. And 
as further proof that the imitation was designed, it is claimed that cuts 
of the complainant's "Don Carlos" labels were submitted to the manu- 
facturer, by whom the "Don Caesar" labels were gotten out, with in- 
structions to take them as a guide. Previous to this, also, the défend- 
ants had changed over from the bulb bottles, in which they packed 
stuffed olives, to ring bottles, which the complainant was the first to in- 
troduce for that purpose, if not to design. And just about the time 
that the "Don Caesar" labels were adopted, the neck labels on thèse 
ring bottles were also changed ; a form having a depending ear being 
chosen the sarne as that of the complainant, and a plate of stuffed 
olives with similar colors and lettering, in place of two halves of a split 
olive on the complainant's label, being shown. Thèse imitative changes, 
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as it is claimed, are too many and too marked to be accidentai, and are 
of cumulative force, establishing a determined purpose to unfairly ap- 
propriate the complainant's trade. As so put, a case of some serious- 
ness may seem to be made out. But it disappears when the full facts 
are known. 

The complainant bas 13 shapes and styles of packages, and 6 différ- 
ent brands, ail except the large King brand covering identically the 
same character and quality of berry, no particular kind of olives being 
thus associated and identified vi^ith any spécial brand or style of dress. 
In this respect he is like most other packers, who pack and label their 
goods in much the same shaped bottles, branded, of course, with dif- 
férent names, and marked with spécial labels, but otherwise closely 
approaching each other in design and color; those appropriate to the 
packing of olives being necessarily few. No packer therefore bas a 
raonopoly of any particular style of bottle, or color or character of 
seal. He may, of the labels which he gets up, and of the names or 
brands which he adopts, but even hère the names, colors, and sym- 
bols unavoidably run together and bave to be dealt with accordingly. 
Olives being largely of Spanish origin, Spanish names for brands nat- 
urally suggest themselves, and we therefore hâve "Isabella," "Al- 
fonzo," and "Don Carlos," among those of the complainant, as we 
hâve "Don Caesar" among the défendants' ; and "Senor Juan," of 
another packer; to say nothing of "Manzanilla," "King," "Oueen," 
"Spanish Queen," "Amaranth, Queen," "Régine," "Crown," and"Mon- 
te Christo;" ail of which are made use of. So in color, form, and 
design of labels ; olives in clusters, surrounded by leaves, depending 
from branches, more or less naturally colored, with red and gold let- 
tering for contrast, and displayed on oval labels, must be expected to 
figure; while the style of bottles, whether large or small, or vase or 
cylinder or jar; and the caps which close them, whether red or green 
or gold, or wax or métal, may vary without danger of infringement, 
according to the taste of the party. Thèse are the conditions which 
surround the subject, and are not to be lost sight of in considering it; 
no exclusive rights being possible in that which is thus common prop- 
erty. This is not to say that a combination of color and style of pack- 
ing may not be distinctive, and bave become so identified with the 
goods of some one dealer that a manifestly purposed imitation of them 
will not.be regarded as fraudulont. But before that resuit is reached, 
in view of the innocent possibilities, in the présent instance the com- 
bination must be so unusual and the imitation so clear that the simi- 
larity could not be other than designed. And the question is whether 
there is anything of that kind hère. 

The cause of the présent complaint, while centering around the 
adoption of the "Don Caesar" labels, as already stated, goes back as 
the initial cause to the use by the défendants of the so-called "ring 
bottle," which occurred in the latter part of 1905. The "Don Caesar" 
body labels and the employment of the salesman Weed, as well as the 
use on the ring bottles of an alleged infringing neck label, came after- 
wards. The défendants had previously been putting up stufïed olives 
in bottles with bulbous protubérances into which the olives fitted; 
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while the coinplainant had been putting them up in somewhat sîmilar 
bottles, with bulging rings ; and the défendants, at the time mentioned, 
added the ring to the bulb bottles, as a new style. There can be little 
doubt that in so adopting the ring bottle the défendants patterned after 
that of the complainant; a Gulden bottle being submittcd by Mr. 
Chance to the manufacturer who was to make them. But while the 
complainant was the first to employ this style for the packing of olives, 
he secured no exclusive monopoly thereby. Not only was there a 
l'rench bottle of similar form which had long been in use, but it had 
also been introduced into this country by F. H. Leggett & Co., and 
it was after this latter bottle that the défendants' bottle was in fact 
fashioned, although there is little, if any, différence from the com- 
plainant's, except in the number of rings. 

Nor is one dealer altogether prohibited from copying the style or 
dress of package gotten up by another, under penalty of a suit for un- 
fair trade. It is only vvhere such spécial marks hâve become identified, 
in the mind of the public, with a certain party's goods, and are mani- 
festly imitated for the purpose of getting away his trade, that this is 
the case. Not every appropriation, in other words, of the ideas of an- 
other, amounts to unfair trade compétition. There must be an estab- 
lished right in that which is taken, as well as a practiced decqjtion in 
doing so, before this ensues. And it is just there that the présent case 
falls. Even if it be conceded, therefore, that the use by the com- 
])lainant of the ring bottle for stuffed olives demonstrated its avail- 
ability and attractiveness, and thus prompted the défendants' use, no 
right was invaded, the form being open to ail, and there being no 
proof that by association it had corne to stand for the complainant's 
goods. I do not lose sight of the fact that this was followed by the 
adoption of a neck label which is claimed to be imitative, and that this 
part of the case does not rest on the use of the ring bottle alone. But 
that came later, and will be best considered in that connection. Ail 
that we need to know now is that, in the use of this form of bottle, 
without more, there was no just cause for complaint. 

The adoption of the "Don Caesar" label is directiy attributed by 
the complainant to the employment of the salesman Weed, to which al- 
lusion has been already made. Weed sold on commission, and con- 
troUed his own trade, and was under engagement to the complainant 
by a three years' contract, which expiied January 1, 1907. Ovving to 
différences between them, negotiations for a renewal seemed likely 
to fail, and Weed applied in conséquence to the défendants, by whom 
he was engaged to corne to them at the end of his current term. And 
at his request, in view of this, the défendants undertook to get up some 
new brands. Three names were selected for this purpose, "Régine," 
"Don Caesar," and "Penn Club" ; that of "Don Caesar" being sug- 
gested by the well-known opéra, "Don Caesar de Bazan." It may be 
that Weed had something directiy to do with the choosing of this par- 
ticular name, and that he wanted it because of its resemblance to "Don 
Carlos," so as the better to keep his trade. But that is not material. 
The trade was his own, and there is nothing to show that his custom- 
ers were particularly tied up to the complainant's goods. Besides tnat, 
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the défendants are answerable for their own misdoings and not for 
Weed's, except as they had knowledge and participated therein. De- 
signs for labels to correspond with the brands selected were solicited 
from leading manuf acturers ; Price Bros. & Co. of New York, being 
tirst applied to by letter, which is in évidence. This letter inclosed 
three sizes of labels, with reqiiest for a sketch having the words "Don 
Caesar" as a brand name, with an olive spray in the center, and the 
name of défendants' firm underneath ; the die to be of the same out- 
line as the défendants' "Crown" brand label, and the lettering to be 
in gold and red, shaded with black, with the olive spray in natural 
colors. 

It is charged that accompanjdng this was a vignette of a spray of 
olives eut from the complainant's "Don Carlos" label. But the évi- 
dence to sustain this is forced and cannot be accepted. This letter, 
moreover, resulted in nothing. The real labels which are complained 
of were made by the United States Printing Company ; the order for 
them being placed through B. F. Cake, their Philadelphia agent. In 
submitting this latter order, there can be no question but that the 
complainant's "Don Carlos" labels which had been previously obtained 
from Weed were exhibited to Cake, not to copy, however, but merely 
to equal; Mr. Chance emphasizing that lie desired to avoid any re- 
semblance. Cake wanted to take thèse labels away with him, to which 
Chance demurred, but finally consented, and they were sent to the 
United States Printing Company in conséquence. The letter forward- 
ing them and submitting the order is important. It requests an orig- 
inal sketch for an embossed fancy label, as fine in quality as the Gul- 
den label inclosed. Attention is particularly called to the coloring of 
the olives, which, as it is said, is usually too green, and is nearer right 
in the Gulden label, although even there perhaps a little too light. And 
a handsome sample of the fruit is promised by express to show the 
exact natural shade. It is out of this that was evolved the "Don 
Caesar" label, and the présent lawsuit. 

There are one or two other circumstances, however, of more or less 
importance. In the first letter from Cake to his principals, a f ew days 
after the other one, the name of the brand was "Alphonso," which, 
as we hâve seen, was a brand in use at the time by the complainant. 
And this was countermanded the next day, and "Don Caesar" substi- 
tuted. To the complainant this is a matter of great significance. The 
intent of the défendants to appropriate one of his brand names, it is 
said, is manifest; the change from "Alphonso" to "Don Caesar" be- 
ing made so that it would not be so flagrant. But that is not the way 
that it seems to me. Just how the name "Alphonso" came to be 
adopted and then abandoned is not, I believe, explained. But it may 
well hâve been because the défendants were not aware at first of its 
use by the complainant, and, when they vi'ere, chose "Don Caesar" 
instead, to avoid, and not to imitate. At ail events, it is clear that the 
label as adopted, taken as a whole, outside of the name, is not open 
to question. As already intimated, the complainant could not monopo- 
lize so common a design as a spray of olives, and the same is true of 
the other things which go to make up the label. Nor are they, indeed. 
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imitative. The die not only is a stock îorm, but îs entirely différent; 
that of the complainant being almost circulai", with scalloped edges, 
while the défendants' is an elongated and irregular oval, somewhat 
difficult to describe. The oHves, also, both Ijcrries and branches, vary 
in color from those of the complainant's label, being of a much more 
natural shade ; while the brand name "Don Caesar" is in bright red, 
flanked on either side by the Spanish coat of arms, wbich is quite dis- 
tinctive. The gold of the edging is a much brighter yellow in the one 
than the other, and the edge is broader and milled prominently. The 
points of différence are thus marked and significant, as much so as 
could be expected from the nature of the commodity, which it is de- 
signed to display, and the things appropriate thereto. The name is the 
only thing to cause any confusion, and, riglitly considered, that is not 
serious; the other features being enough to offset it. Outside of that, 
the case certainly présents notliing more than the not unnatural and 
by no means reprehensible ambition of one dealer to equal the attrac- 
tive way in which the same charactcr of goods hâve becn put up by a 
business rival ; and that to my mind is the whole significance of the 
adoption of this label and brand. 

It is said, however, that, at the same time that the défendants got 
eut their "Don Caesar" labels, they also changcd over from a green 
to a red wax cap, and there is some attempt to show that a red wax 
cap was identified in the trade, with Gulden's "Don Carlos" olives. 
But red wax caps, as already intimated, were too common and too 
generally in use on oHves as well as other bottles, for any one to ap- 
propriate them exclusively. And it would require much more con- 
vincing testimony than has becn given, in conséquence, to justify the 
conclusion that the trade had so accepted them. Their use by the de- 
fendants, it ma}- be, is a circumstance to be considered, with the other 
évidence. Ikit it arnounts to very little by itself. and the case is other- 
wise so inconclusive that nothing is to be made out of ail of it com- 
bined. 

It is further said that, along with the adoption of the "Don Caesar" 
labels, the défendants also got out a new neck label for their ring bot- 
tles, with a depending ear, similar in both form and feature to that used 
by the complainant on the same style of bottle. showing a plate of 
olives, stufifed with red peppers, where the complainant has two halves 
of a split stuffed olive; the words, "Manzanilla Olives, Stuffed with 
Spanish Sweet Peppers," being the lettering on each. But whatever 
imitation, as so stated, there may seem to be, there is none in fact, when 
the two are put side by side and compared, which is the guide. The 
coloring and the arrangement dis])el any such idea. The controlling 
feature of the défendants' label is a circular médaillon of the size oi 
a quarter dollar, distinctly outlined in gold, with a jjlate of lialf a dozen 
small stuffed olives in the center, and the words "3.1 anzanilla" in red 
above, and the word "Olives" in blue and gold below, and on either 
side the words "vStuft'ed with Spanish Sweet Pepi)ers," in red, and 
the name of the défendants as importers and packers in blue ; while 
the complainant displays the words "Manzanilla Olives" in yellow on 
a red ground, along the top of the label, with th.e words "Spanish 
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Sweet Peppers" in gokl letters, just belovv, while in tlie lower part, on 
the ear of the label, are shown the two halves of a split olive in natu- 
ral colors with the complainant's name. To the casual and uncon- 
cerned observer, there may be points of resemblance between the two. 
But in gênerai effect, to say nothing of critical examination, they are 
as wide apart as could be expected or as is required. The complainant 
lays stress on the particular form of bis label, unlike anything, as it is 
said, elsewhere employed, as well as on the spécial olive design dis- 
played. But except that it also extends below the rest of the label, the 
defendants' medallion is entirely unlike this, and is markedly distinc- 
tive, vi^hile the show of olives on the two by no means corresponds. 
If there is any confusion in the minds of customers, it cannot be laid 
to the labels, whatever may be said of the bottles, of which, as we hâve 
seen, the complainant can claim no monopoly, and, in ail probability, 
results as much as anything from the olives themselves, with their 
red spots showing through the glass, and dominating the package, with 
which we hâve no concern. 

Sight is not, however, to be lost of the fact, as it is said, that the 
adoption of the "Don Caesar" brand, and the change of labels, large 
and small, were at the instigation of Weed, and were made use of by 
him to supplant the goods of the complainant in territoi*y before that 
exclusively the complainant's. There is no doubt that through Weed 
the défendants' goods were introduced where the complainant's had 
previously prevailed, and it may be that the way they were put up 
heîped this on. And it is this loss of territory beyond question which 
is the real cause of bitterness in the case, except for which the présent 
charge would never hâve been made. But Weed's customers, as al- 
ready stated, were his own, and, if the complainant made a mistake in 
letting him go, the défendants are not to blâme for it, nor for taking 
him over after he was free. Nor is there anything whatever to show 
that the resemblances in brand or dress, which are complained of, 
were made use of by him to deceive parties to whom he had previously 
sold the complainant's goods; without which the other things go for 
naught. The nearest to a case, ail things considérée!, that is made eut, 
is in the use by the défendants of the name "Don Caesar" as a brand, 
in breach of the complainant's trade-mark, "Don Carlos." But that, 
as already stated, did not in the judgment of the Court of Appeals 
amount to an infringement, and not having been fraudulently made use 
of by Weed, or any one, to divert the complainant's trade, the whole 
case falls. It has also now been abandoned by the défendants, remov- 
ing ail possible cause for complaint. 

The bill must therefore be dismissed, with costs. 
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WHITNEY V. WHITNBY ELEVATOR & WAREHOUSE CO. et al. 
(Circuit Court, W. D. New York. June 7, 1910.) 

1. CouBTs (§ 366*) — Fedehal Cotjhts— Exiles of Décision— State Stattjtes— 

Décision in High State Coxtbt. 

A décision of tlie New York Court of Appeals tliat a mortgage given 
to secure payaient of allmony by a husband during tlie life of hls wlfe, 
awarded by an ordinary divorce decree, could not be enforced as to ali- 
mony accruing after the liusband's death in the absence of an agreement 
by the husband to pay alimony during the wife's life, Involved construc- 
tion of the State divorce sta tûtes, and was binding on fédéral courts sitting 
in such State. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. | 957; Dec. Dlg. 
§ 366.* 

State laws as rules of décisions in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. HtJSBAND AND WlFE (§ 280*) — SEPARATION AGKEEMENT— SUBSEQUENT Dl- 

voECE— Alimony — Mortoages. 

A séparation agreement between husband and wife provided that he 
should pay her $2.50 per month during her life if she should not marry 
until after the husband' s death. Thereafter, she sued for and was grant- 
ed a divorce, the form of the decree being agreed on between attorneys for 
both, and provided that except for the substitution of a mortgage on dif- 
férent property for a mortgage previously executed to secure payment of 
the amount previously agreed on, the decree should not affect such prior 
agreement which should remain in f uU force. Held, that the decree did 
not afCect the prior agreement as to the payinents to be made by the hus- 
liand for the beneflt of the wife, and that she was entitled by reason of 
euch agreement to enforce the mortgage for installments accruing after 
the husband's death. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dig. § 1055 ; 
Dec. Dig. § 280.* 

Séparation agreements, see note to Daniels T. Benedict, 38 C. C. A. 608.] 

3. Divorce (§ 244*) — Alimony— Secukity—Mobtgages—Fobeclosures. 

Wbere an agreement between husband and wife for a separate main- 
tenance contained in a divorce decree provided for payment of Install- 
ments of alimony monthly, and also dedared that in case of default for 
more than 10 days the trustée might elect to déclare the whole transfer 
secured by the mortgage due, and foreclose on such default, the wife 
was entitled to foreclose for such sum as would equal the amount she 
would probably receive during the probable continuance of her life com- 
puted in accordance wlth her expectancy under the Northampton tables. 

[Ed. Note. — For other cases, see Divorce, Dec. Dlg. 244.*] 

i. Divorce (§ 244*) — Alimony— Secubity— Compromise. 

Wiere a husband executed a mortgage on certain real property to se- 
cure Installments of allmony to accrue monthly during the life of his 
wife, and thereafter conveyed the property to a corporation subject to 
the mortgage, but the corporation did not assume the mortgage, and aft- 
er the death of the trustée appointed to enforce the seeurity for the wife's 
beneflt, and whlle no successor had been appointed, the wife, being in- 
formed that her husband could not longer afford to pay the amount of 
the installments specifled, agreed to accept a lesser sum in full satisfac- 
tion thereof to be paid by the corporation, such settlement was based on 
a sufficient considération, and barred the wife's right to recover the difiCer- 
enee in subséquent foreclosure proceedings. 

[Ed. Note. — For other cases, see Divorce, Dec. Dig. § 244.*] 

•For other cases see same topio & i numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5. MoRTOAGES (§ 417*) — Trustée— RioHT of Beneficiaby to Sue. 

Where a substituted trustée under a mortgage securing iiistallinents 
of alimony refusecl at the request of tlie beneflciary to sue to foreciose, 
the beneflciary coiild sue in lier own nanie, joiuing the trustée as a défend- 
ant. 

[K J. Note. — For other cases, see Mortgages, Cent. Dig. § 1235 ; Dec. 
Dig. § 417.*] 

6. MOBTGAOES (§ 492*)— FOEECLOSURE— Liens— I>ETERMISATION. 

In a suit to foreciose a mortgage, which was a subséquent lien on cer- 
tain real property, the court would not fix the amount due under the 
prlor liens. 

[Ed. Xote. — For other cases, see Mortgages, Cent. Dig. § 1438; Dec. 
Dig. § 492.*] 

7. CoDKTs.(§ 352*) — FEDERAL Courts— Procédure— Trial — Findings of Fact 

AND Conclusions of Law. 

Findlngs of fact and conclusions of law are not made in equity suits in 
the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 352.*] 

In Ëquity. Bill by Belle N. Whitney against the Whitney Elevator 
& Warehouse Company and others. Decree for complainant. 

Tracy, Chapman & Tracy (William G. Tracy, of counsel), for com- 
plainant. 

Pérkins, Duffy & McLean (John Desmond, of counsel), for défend- 
ant Whitney Elevator & Warehouse Company. 

Harris, Havens, Beach & Harris (Edward Harris, of counsel), for 
défendant Rochester Savings Bank. 

HOLT, District Judge. The plaintifif, a citizen of Connecticut, 
brings this suit against citizens of New York to foreciose a mortgage 
given as security for the payment of certain amounts directed, by a de- 
cree of divorce, to be paid periodically by the husband to the wife dur- 
ing her natural life. The question involved is whether the liabihty to 
make such payments and the mortgage given to secure them continued 
in force after the husband's death. 

In 1880,: the plaintiff, Belle N. Whitney, was married to James W. 
Whitney. In, 1889, Mr. and Mrs. Whitney, together with William J. 
Ashley, as trustée for Mrs. Whitney^ entered into an agreement of 
séparation. By this agreement, Mr. and Mrs. Whitney agreed to live 
apart, and Mr. Whitney agreed to pay to Mrs. Whitney, during the 
time she should "remain the wife or widow of the party of the first 
part" (James W. Whitney), "or during her life, if she shall not marry 
until after the death of the party of the fîrst part," $3,000 a year, in 
equal monthly payments in advànce. The agreement also provided 
for the payment to Ashley, as trustée for Mrs. Whitney, of a certain 
sum with which to provide her a résidence. It also provided that, 
as security for the payment of the annuity of $3,000, Mr. Whitney was 
to exécute and deliver to Ashley, as trustée for Mrs. Whitney, a mort- 
gage on certain land in the city of Rochester. The agreement also 
contained a covenant by Mrs. Whitney that she would, at any time, 
upon request, release her inchoate right of dower in any of the prop- 
erty of Mr. Whitney, by joining with him in any mortgage or convey- 

•For other cases see same topic & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Inde.'ie». 
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ance thereof, or in such other manner as would effectually release tlie 
same. The provisions contained in this agreement of séparation were 
duly complied with. Mr. Whitney executed the mortgage to secure 
the payment of the annuity, and the sum of $250 a month was for 
some years thereafter duly paid to Mrs. Whitney. In 189o, Mrs. 
Whitney brought an action against her husband for an absolute di- 
vorce. The défendant appeared by attorneys, but did net answer. 
The case was referred to a référée to take proof . Proofs were taken, 
and on such hearing counsel appeared for the défendant and cross- 
examined some of the witnesses. The référée reported in f avor of an 
absokite divorce. After such report was made, the counsel for the 
parties came together and agreed upon the détails and form of a de- 
cree, and such decree was presented to the judge and signed by him. 
This decree, among other things, provided that the "said défendant 
James W. Whitney pay to the plaintiff Belle N. Whitney the sum of 
three thousand dollars per year from the first day of March, 1893, 
for and during her natural life, as a suitable allowance to said Belle 
N. Whitney, the plaintiff, for her maintenance and support" ; and the 
decree further provided that the said sum of $250 monthly be paid to 
William J. Ashley, as trustée for the plaintiff, and be paid by him to 
Mrs. Whitney for her support and maintenance. The decree fur- 
ther provided, in substance, that the mortgage previously given, pur- 
suant to the provisions of the agreement of séparation, should be 
canceled and discharged, and that Mr. Whitney should give another 
bond and mortgage, on other real estate, as security for the payment 
of the $3,000 awarded by the decree for the support of Mrs. Whitney. 
The decree further provided that "except as hereinbefore specifically 
provided this decree shall not in any wise afïect said agreement of 
May 13, 1889" (the séparation agreement), "between the parties to 
this action, which said agreement shall remain unimpaired and in full 
force, except the provision in the second subdivision thereof for an 
allowance of $3,000 annually to the plaintiff in this action, and also 
excepting the fifth subdivision thereof" (the provision for the mort- 
gage on certain spécifie property, for which the new mortgage waS' 
.substituted), "ail of which subdivision is hereby abrogated and annul- 
led ; and the plaintiff and said trustée shall discharge the mortgage 
therein mentioned" (that is, the mortgage given under the séparation 
agreement). 

At the time of the entry of the decree, the mortgage held by Ashley 
under the séparation agreement was canceled, and Mr. Whitney gave 
a new bond, secured by a mortgage uppn différent real estate in Roch- 
ester, as provided by the decree. The bond was in the pénal sum of 
$100,000, conditioned for the payment by Mr. Whitney to Mr. Ashley, 
as trustée. for Mrs. Whitney, of the sum of $350 a month, during the 
natural life of said Belle N. Whitney, and the bond and the accom- 
panying mortgage recite that they are given pursuant to the judg^ient 
of divorce. This is the mortgage which this suit is brought to fore- 
close. In 1893, the property described in this mortgage was conveyed 
by Mr. Whitney to the défendant the Whitney Elevator & Warehouse 
Company by a conveyance which was made subject to said mortgage, 
but in which the Whitney Elevator & Warehouse Company did not 
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assume the payment of said mortgage. In 1897, Ashley, the trustée 
of the bond and mortgage, died. No successor was appointed in his 
place until October, 1909. The payments of $250 a month provided 
for by the decree were made until June 1, 1898. In October, 1898, 
a written agreement was executed between Mr. and Mrs. Whitney 
and the Whitney Elevator & Warehouse Company, which recited that 
Mr. Whitney was no longer able to pay the installments of $250 a 
month, as fîxed by the decree, and by which the Whitney Elevator & 
Warehouse Company agreed to pay to Mrs. Whitney, and Mrs. Whit- 
ney agreed to accept in full discharge of the payments under the de- 
cree, the sum of $150 a month until June 1, 1900. On June 1, 1900, 
the same parties made another agreement, by which the Whitney Ele- 
vator Company agreed to pay to Mrs. Whitney, and Mrs. Whitney 
agreed to accept in full settlement, $166.66 a month f rom June 1, 1900, 
to June 1, 1903. On June 1, 1903, and on August 1, 1906, similar 
agreements were made, the last agreement expiring July 1, 1909. 
Under thèse agreements, the amounts provided to be paid in them 
were paid by the Whitney Elevator Company to Mrs. Whitney 
monthly until July 1, 1909. On October 1, 1907, James W. Whitney 
died. After July 1, 1909, the Whitney Elevator Company, as well 
as the représentative of the estate of James W. Whitney, took the 
position that the death of James W. Whitney had terminated his 
obligation under the divorce decree to pay any further amount to 
Mrs. Whitney for her support, and that therefore the mortgage given 
as security for such payments was no longer operative. The mort- 
gage contained a provision that if there was a default for 10 days in 
the payment of any monthly installment the mortgagee could elect to 
hâve the whole amount secured by the mortgage immediàtely payable. 
In October, 1909, John L,. Standart was duly appointed trustée in 
place of said Ashley, and on October 16, 1909, Standart notified the 
Whitney Elevator Company of his appointment as trustée, and de- 
manded payment of the sums of $850 falling due on the first days 
of June, July, August, September, and October, 1909. Such demand 
was not complied with, and more than 10 days thereàfter Standart, 
as such trustée, exercised the option contained in such mortgage, de- 
clared the whole amount secured thereby due and payable, and so noti- 
fied the Whitney Elevator Company. The plaintiff is 61 years of âge, 
and her probable duration of life is 8.161 years, during which time the 
sum of $34,483 would become due, by the terms of the bond and 
mortgage, and complainant claims that such amount is now due 
under the bond and mortgage. After Standart made such demand, 
Mrs. Whitney requested him, as such trustée, to bring a suit to fore- 
close the mortgage, but he declined to do so in a letter in which he 
stated that he so declined "on account of the adverse décision of the 
New York Court of Appeals in a similar case." Thereupon Mrs. 
Whitney brought this suit to foreclose the mortgage, joining Standart, 
as such trustée, as a défendant. 

The New York Court of Appeals has decided, in the case of Wilson 
v. Hinman, 182 N. Y. 408, 75 N. E. 236, 2 L. R. A. (N. S.) 232, 108 
Am. St. Rep. 820, that a mortgage sriven to secure the payment of 
alimony by the husband during the life of the wife, awarded by an 
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ordinary decree of divorce, could not be enforced as to alimony accru- 
ing after his death. This décision appears to be based on the reason- 
ing that as an undivorced wife is not legally entitled to any provision 
for her support ont of her husband's estate after his death except her 
right of dower, there is no reason why a divorced wife should bave 
a more favorable provision for her support. In the case of Wilson 
V. Hinman it did not afïirmatively appear that there had been any 
agreement between the parties that the amount allowed to the wife 
should continue to be paid to her after the death of her husband, if 
she survived him, other than the usual expression in the decree that 
the alimony should be paid to her during her life. Chief Justice Cul- 
len, in his opinion in that case, substantially admits that if there was 
a spécifie agreement between the husband and wife that the allowance 
made to her should continue after the husband's death such agree- 
ment would be valid. He says: 

"It msiy very well be tliat by the agreement of the parties alimony might 
be awàràed in a différent form from that provideci by statute ; that is to say, 
the parties might agrée * * * that an allowance should be made to the 
wife that would be biuding upon the husband's estate after his death. An 
agreement of that charaeter would in no way contravene public policy, and 
the performance ot it would doubtless be enforceable by tlie court. It is on 
this ground that the decree in Storey v. Storey (125 111. 008 [18 N. E. 329, 1 
L. K. A. 320, 8 Am. St. Rep. 41î]) proceeded. The présent case is barren of 
any such feature." 

The complainant's counsel has argued that the décision in Wilson 
V. Hinman was erroneous, and that the contrary rule, as it had existed 
in the state for many years under the décision in Burr v. Burr, 10 
Paige (N. Y.) 20, affirmed in the Court of Errors, in 7 Hill (N. Y.) 
207, is in principle correct, and should be foUowed by the fédéral 
courts. But I think it clear that on such a question, involving the 
construction of the statutes of divorce of the state of New York, the 
fédéral courts are bound to follow the décisions of the state courts, 
and that, as the case of Wilson v. Hinman appears to be the latest dé- 
cision of the Court of Appeals upon the question, it must be assumed 
that the case of Burr v. Burr is no longer authority. 

The real question in this case is whether thig decree was a simple 
decree. of divorce, fixing alimony, or whether there is suiïicient évi- 
dence of an agreement between the parties that the provision which 
was made for Mrs. Whitney was to continue during her natural life. 
Upon that question the évidence in this case seems to me to be satis- 
factory and décisive in favor of the claim of Mrs. Whitney. The 
original agreement of séparation was a simple contract. In making 
such a contract, the parties to it, as in the case of any other contract, 
were free to insert such stipulations as they saw fit. By the express 
provisions of that agreement, Mr. Whitney agreed to pay to his wife, 
"during the time the party of the second part" (Mrs. Whitney) "shall 
remain the wife or widow of the party of the first part" (Mr. Whit- 
ney), "or during her life, if she shall not marry until after the death 
of the party ofthe first part, the annual sum of $.3,000." It seems to 
me that there could not be more explicit language to show an agree- 
ment that the annual payment of $3,000 should continue during the 
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natural life of Mrs. Whitney, unless she should marry again before 
the death of Mr. Whitney. It implies that even if she does niarry 
again after his death the payment shall continue during her life. In 
considération of such provision for her support she agreed, by one of 
the clauses of the contract of séparation, at any time, upon request, 
to release her inchoate right of dower in any of the property of Mr. 
Whitney by joining with him in any conveyance or mortgage thereof, 
or in such other manner as would efïectually release it. Such an 
agreement was a perfect considération for Mr. Whitney's agreement 
to pay her $350 a month during her life, for a divorce in New York, 
when the action is brought by the wife, does not afïect the wife's in- 
choate right of dower. Code Civ. Proc. N. Y. § 1759. 

The défendant claims that the bond and mortgage in suit were 
given pursuant only to the directions in the decree of divorce, and 
relies upon those provisions in the bond and mortgage which recite 
that they are given pursuant to the provisions of the decree. But, in 
my opinion, the decree of divorce shows upon its face that the détails 
in regard to the support of the wife were agreed upon by the consent 
of the parties. It makes the same provision for the wife's support as 
contained in the agreement of séparation, but provides that the former 
mortgage is to be released and discharged, and a bond secured by 
another mortgage on other property is to be sub.stituted in its place — ■ 
an obvious matter of agreement betvceen the parties. Moreover, the 
decree expressly provides that "except as hereinbefore specifically pro- 
vided" (that is, the provision that one mortgage shall be substituted for 
the other) "this decree shall in no wise afifect said agreement of May 
13, 1889, between the parties to this action, which said agreement 
shall remain unimpaired and in full force,, except the provision in the 
second subdivision thereof for an allowance of $3,000 annually to the 
plaintiff in this action," which had been introduced into the decree 
itself, and except as to the provision for the giving of the mortgage, 
for which a new one was being substituted. Thèse provisions show 
tipon their face that the parties had agreed upon certain modifications 
of the contract of séparation. If they had not agreed upon such 
modifications, the court could not hâve inserted such provisions in the 
decree. The court, in a suit for divorce, cannot abrogate or change 
provisions in a previous valid contract of séparation without the con- 
sent of the parties. Galusha v. Galugha, 116 N. Y. 638, 22 N. E. 
1114, 6 L. R. A. 487, 15 Am. St. Rep. 453. No court can abrogate 
the provisions of any valid contract except in a direct suit for that pur- 
pose, based on facts alleged and proved sufficient to authorize a court 
of equity to annul a contract. Moreover, the évidence of the attorney 
for Mrs. Whitney in the divorce suit shows that there were such 
negotiations between the respective counsel for the husband and wife, 
resulting in the arrangement of the détails of the decree in référence 
to the support of Mrs. Whitney. The référée had decided in favor 
of an absolute divorce, and it was obvious that the court would grant 
a decree of absolute divorce. That being the situation, it was natural 
that the parties should get together, and, if possible, agrée upon the 
provisions for the support of the wife. The defendant's counsel ob- 
jected to the introduction of this testimony, and lias argued strenu- 
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ously that no évidence can be given other than the decree itself in 
référence to its ovvn construction. But the évidence offered does not 
tend to contradict or vary the decree; it simply tends to explain the 
circumstances under which it v\^as prepared and entered, and to show 
that the various provisions made in référence to the support of Mrs. 
Whitney were made by the consent of the parties. I think such évi- 
dence is compétent for that purpose, although, in my opinion, it was 
strictly unnecessary in this case, for it sufficiently appears on the face 
of the decree itself that the parties had consented to having the same 
provision made for the support of the wife in the decree as had pre- 
viously been made in the agreement of séparation, with the exception 
that, for the convenience of Mr. Whitney, the mortgage which he had 
given should be discharged, and a new mortgage given on other real 
estate to secure the payment of the alimony. In my opinion, there- 
fore, the case of Wilson v. Hinman does not govern the décision of 
this case, and Mrs. Whitney's right to payment during her life was not 
afïected by the death of Mr. Whitney, and the mortgage in suit is vahd 
security for the amount due under it. 

The complainant claims that, default having been made in the pay- 
ment of the monthly installments for more than 10 days, and the 
trustée having elected to déclare the whole principal secured by the 
mortgage to be due, in accordance with its terms, there is now due 
under the mortgage a sum equal to what she would receive during the 
term of the probable continuance of her life, computed by the North- 
ampton tables, after any monthly payments to her ceased. I think 
that this claim is correct. 

The complainant also claims the right to recover the différence be- 
tween the amounts actually paid her, during the period in which a 
diminished amount was paid her monthly, and $350 a month, on the 
ground that the agreement of séparation and the decree of divorce 
having provided that $350 a month should be paid to a trustée for 
her benefit, and no trustée having been a party to the agreements re- 
ducing the amount of such payments, made with Mr. Whitney and the 
Whitney Elevator Company, the original provisions of the séparation 
agreement and the decree of divorce remain in full force. But there 
was no trustée living at the time those agreements were made. Ash- 
ley, the first trustée, died in 1897. The payments of $350 a month 
were made to Mrs. Whitney until June 1, 1898. No trustée was sub- 
sequently appointed in the place of Ashley until October, 1909, after 
ail payments had ceased. Ail the parties dealt with Mrs. Whitney as 
the substantial beneficiary, and by the terms of each of the agree- 
ments made between Mr. and Mrs. Whitney and the Whitney Elevator 
Company, it was recited that Mr. Whitney was unable to continue to 
pay the sum of $350 a month, and Mrs. Whitney agreed, in considéra- 
tion of the agreement by the Whitney Elevator Company to pay $1GG 
monthly, to accept it in full satisfaction. The Whitney Elevator Com- 
pany did not assume the mortgage on the pnrchase of the property 
covered by it, and was under no légal obligation to pay to Mrs. Whit- 
ney the $350 a month, or any portion of it, and I think that its agree- 
ment to pay the $166 a month was sufficient considération for an 
180 F.— 13 
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agreement by Mrs. Whitney to accept that in full settlement. There 
was strictly no necessity originally, under the New York married 
women's acts, to hâve a trustée to act for the wife under the séparation 
agreement or the decree of divorce; and, the trustée having died be- 
fore the reducéd payments were made, I think it was perfectly com- 
pétent for Mrs. Whitney, the beneficiary, to make a vahd agreement 
for the réduction of the payments, in view of the admitted facts that 
her husband was un'able to continue to pay the amounts agreed upon 
in full, and that the Whitney Elevator Company obligated itself to pay 
the smaller amount agreed on. 

There can be no doubt, in my opinion, of the right of Mrs. Whitney 
to bring this suit, after a request to the substituted trustée to bring 
it, and his refusai ; the substituted trustée being joined as a party de- 
fendant in the action. 

The Rochester Savings Bank holds two mortgages, one of which is 
a prior lien to the lien of the complainant on a portion of the premises 
mortgaged, and the other of which is a subséquent lien. Counsel for 
the bank asks to hâve the decree fix the amount due under its prior 
mortgage, to which the counsel for the complainant objects. In the 
face of such objection, I doubt the propriety of making any such ad- 
judication in the decree in this case. This suit is not brought to dé- 
termine the amount due tmder liens admittedly prior to the complain- 
ant's mortgage, but simply to foreclose subséquent liens. 

Complainant's counsel has submitted some proposed findings of 
fact and conclusions of law, and requests the court to make such find- 
ings in the form submitted. I am glad to say that there is no such 
practice in equity cases in the fédéral courts. 

My conclusion is that the complainant is entitled to a decree o£ 
foreclosure for an amount to be computed in accordance with this 
opinion. The form of the decree, if not consented to, should be set- 
tled on notice. 



BARREDA Y OSMA v. BROWN et al. 
(Circuit Court, D. Maryland. May 12, 1910.) 

OOEPOKATIONS (§ 121*) — SaLES OF STOCK— SUFFICIENCY. 

Evidence held to show that the agents of the owner of stock in a 
rallroad acted m good f alth, and made an open and f air disclosure to 
hlm of ail facts withln thelr knowledge when they offered to buy the 
stock at a priée fixed by himself. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 'i^l.*] 

In Equity. Suit by Felipe Barreda y Osma against Alexander 
Brown and another. Bill dismissed. 

S. S. Field, James H. Preston, and Ferdinand C. Dugan, for com- 
plainant. 

Gans & Haman, for défendants. 

MORRIS, District Judge. This is a suit in equity to recover the 
différence between the priée paid the complainant for 703 shares of 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the stock of the Baltimore & Annapolis Short Line Raiiroad Compa- 
ny and the price which the complainant allèges he could hâve realized 
if the respondents, as his agents, had fully disclosed to him facts 
within their knowledge at the time when they bought his stock from 
him. The complainant is a banker of Lima, Peru, who was a business 
correspondent of Alexander Brown & Sons, the respondents, whose 
banking house has been for many years established in Baltimore, Md. 
The complainant had inherited from his father 703 shares of the 
stock of the Annapolis Short Line Raiiroad Company, which owned 
and operated a steam raiiroad line 25 miles in length from Annapolis 
to within a short distance of Baltimore and by contract with the Balti- 
more & Ohio Raiiroad Company the Short Line had the privilège of 
entering Baltimore over its tracks, and delivering its passengers at the 
Baltimore & Ohio Railroad's Camden Station. It was capitalized 
at $358,000, being 3,580 shares at $100 each. It was unincumbered, 
and was declaring dividends at the rate of 8 per cent, a year, and really 
earning somewhat more. Of the shares of its stock the firm of 
Messrs. Alexander Brown & Sons, the respondents, and the partners 
in that firm, owned about 1,000 and Mr. Barreda 703, so that while 
their unitèd holdings did not constitute a majority of the shares, those 
holdings were enough to give control. The shares of this stock held 
by both parties to this suit were acquired in the reorganization of a 
prior raiiroad corporation. The certificates for the 703 shares of the 
Short Line stock belonging to the complainant had been left in the 
hands of the respondents. Under date of May 15, 1897, nearly nine 
years before the transaction now in question, Mr. Barreda had written 
the respondents requesting them to hâve the shares of stock registered 
in the name of respondents' firm, so that upon the order of Mr. Bar- 
reda, or of his brother, the stock could be disposed of. In October, 
1901, the Browns wrote Mr. Barreda that overtures had been made 
looking to the purchase of a majority of the stock, and desiring to 
know if Barreda would authorize a sale of his holdings at the same 
price the Browns obtained, not less than $100 per share. Barreda 
replied by cable and also by letter authorizing a sale at not less than 
par. Under date of April 16, 1902, the Browns wrote Barreda that 
the negotiations were abandoned, but that another party had offered 
$75 per share for a limited amount of the stock. To this Barreda re- 
plied that as he understood the Browns had not accepted the offer of 
$75 he would not accept it. Two years later, in May, 1904, the 
Browns wrote that there were occasional inquiries for the stock, the 
last quotation being $85 to $90, and they desired to know if Barreda 
wished to sell if the opportunity offered. In reply Barreda wrote: 
"I beg to say that I request you to sell at par." 

In October, 1904, Barreda wrote requesting to be informed at what 
price the stock was then selling. To this the Browns replied that the 
last sale was $108, and said: 

"If It is your désire to sell the stoek you hold it could probably be mar- 
keted at between 100 and 108. Such a large bloek could hardly be sold at a 
higher price. The next meeting of the stockholders of the raiiroad Com- 
pany will be held on Wednesday next, the 14th instant, at which we are 
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informed it is expected a seml-annual divldend of 4% for the past six months 
wlll be declared." 

About a year later, October 25, 1905, after referring to their pre- 
vious correspondence, the Brdwns wrote : 

"We now beg to say we bave recently heard of the sale of a small block 
of this stock at $130. One hundred and ten is now bid for tlie stock, and 
we thought that wltù a flrm order on hand to sell we could probably dis- 
pose of your stock at between 110 and 125, and if you would care to dis- 
pose of your entire holdings of 708 shares we would thanlî you to cable us 
at once the priée at vvhich you would authorize us to sell." 

In answer to this Barreda cabled: 
"Sell at one hundred and twenty-flve." 

To this the Browns repHed, November 29, 1905 : 

"We will keep the order open, but the best price obtainaWe at the moment 
Is $110. The stock, as you know is very iuactive, and there bas been no 
quotatlons of It since we wrote. ïhe Pennsylvauia Railroad Company has 
just put on a fast through service between Baltimore and Annapolis in com- 
pétition with the Short Line Railroad, but whether or not it will materially 
afCect the passenger earnings of the Short Line we cannot, of course, tell. 
The contract between the Short Line and Baltimore & Ohio Railroad Com- 
pany expires in 190T and we do not yet know if it eau be renewed on as 
favorable terms as heretofore." 

Under date January 5, 1906, the Browns wrote Barreda advising 
him of having remitted the 4 per cent, semiannual dividend on his 
stock, and added: 

"We duly received your favpr of the 29th of November, hut hâve not been 
able to dispose of your stock at $125. We shall keep the order open until 
canceled by you, and will advise you promptly in case a sale is efCected. 
There hâve been no transactions In It since we wrote you." 

In a letter dated L,ima, January 25, 190G, Mr. Barreda wrote the 
Browns: 

"In case you sell this stock you may advise me from Ist March to the 
Ist of July next at address on foôt." (28 Avenue Hoche, Taris.) "Pi'ior and 
after those dates you may address me as usual." 

■ f ' ' 1 

On May 28, 1906, the Browns .wrote Mr. Barreda the letter on 
which this suit hinges, and which Mr. Barreda in this suit complains 
of as not giving to him the full information of^facts alleged to hâve 
been within the knowledge of the- Browns, and which as his agents 
they were bound to havecomniunicated: , _ 

' "May 28th, 190Q. 

"Mr. F. Barreda y Osma, 28 Avenue Hoche, Paris, France. 

"Dear Sir: Referring to correspondence regardlng the sale of your Balti- 
more & Annapolis Short Line Railroad Company stock, we beg to say that if 
agreeable to you we ourselves will be glad to purchase your holdings at $125 
per share, the price at which you instructed us to sell ; althousçh the only sale 
we hâve heard of in this market this year has been one of 40 shares at 120. 

"In vievv of the relations that hâve existed between us for so many years, 
we feel that It is but right for us to say in confidence, tliat if we can procure 
your stock at the price named it will give us so substantial interest in the 
l)roperty as to offer a sulRcient Indueement to us to worli out a plan for the 
electriflcation of the road. and, possibly, its combination with some other road. 
Only in this way, we believe can the Short Line be put in a position to meet 
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tlie very strong compétition wliich it will hâve upon the completion of the 
Washington, Baltimore & Annapolis Electric Railway now under construction, 
as well as tlie compétition of the Pennsylvania Railroad Company whieh has 
receutly established a through service between Baltimore and Annapolis. 

"In order to accomplish anything it will be necessary to take up this matter 
promptly, and we shall be greatly obliged if you will advise us upon receipt 
ot this letter whether or not our ofïer is acceptable to you. If so, kindly in- 
struct us regarding the remittance of the proceeds. 

"Very truïy yours, Alexander Brown & Sons." 

On Jiine 9th, following, the Browns not feeling certain that Bar- 
reda was in Paris cabled him: 
"Hâve you received our letter of Jlay 2Sth?" 

To this cablegram Barreda rephed by cable : 
"Will answer favorably." 

On June 11, 1906, the Browns wrote Barreda as follows: 

"June 11, 1906. 

"Mr. F. Barreda y Osma, 28 Avenue Hoche, Paris, France. 

"Dear Sir: We beg to conflrm our telegram to you of the 9th instant, 
reading, 'Hâve you received our letter of May twenty-eighth?' and to acknowl- 
edge receipt of your reply thereto reading, 'Will answer favorably.' 

"We thank you for your prompt reply, and await your instructions as to the 
disposition of the proceeds. If you contemplate making any investments in 
American seeurities, we shall be glad to hâve you avail of our facilities for 
their purchase. We take the liberty of inclosing herewith some memoranda 
regarding seeurities which we are recommending to our friends. 

"Very truly yours, Alexander Brown & Sons." 

Finally Barreda wrote the Browns as follows : 

"28 Avenue Hoche, 
"Paris, 12 June, 1906. 
"Messrs. Alexander Brown & Sons, Baltimore. 

"Dear Sirs: I hâve received your favor of the 28th May. I accept your of- 
f er of $125, for my Baltimore & Annapolis Short Line Railway Company stock. 
I understand that this price does not include the dividends already earned 
for the flrst half year of 1906, and that it will be collected for my account. 
With the proceeds of this sale please buy $50,000 Atchison Topeka & Santa 
Fé 4% Convertible Bonds and remit the rest to Messrs. J. S. Morgan & Com- 
pany, London, for my account. 

"îours truly, F. Barreda y Osma. 

There being no other letters on the subject of the sale of Barreda's 
Short Line stock, and there being no personal interviews whatever, 
this correspondence puts before us ail that passed between the parties 
up to the date of the sale. It is proven by the testimony that at the 
date when the several letters were written every fact stated in each and 
every letter addressed by the Browns to Barreda was strictly and lit- 
erally true, and it only remains to consider whether it is shown by 
the proof that there were other facts known to the Browns which 
they ought to hâve communicated to Barreda before they could, being 
Barreda's agent, contract to buy for themselves the stock in question 
at the price named by Mr. Barreda. It is to be noticed that in their 
.Jetter of May 28, 1906, offering Barreda $125 per share for his stock, 
they State that their purpose is to buy the stock for themselves. They 
further say their purpose in purchasing is to acc]uire such a substan- 
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tial interest in the property as to make it worth their while to work 
out a plan for changing the Short Line into an electric road, and pos- 
sibly combining it with some other road. They further state the com- 
pétition which is impending from a parallel electric road then ap- 
proaching Completion and from through service established by the 
competing steam road of the Pennsylvania Railroad Company, re- 
quires that the Short Line shall be nut in a position to meet it. This 
compétition did become effective, and that of a parallel electric 
road became and is to-day a most serions factor to be taken into ac- 
count in estimating the real value of the Short Line property. Bar- 
reda asked no questions whatever about the situation, but accepted the 
offer of $135 per share, stipulating that he was to receive also the 
current dividend. The complainant rests his case for équitable relief 
upon the contention that at the time when the Browns offered to buy 
his stock at $135 they had formulated and were reasonably assured of 
the success of a plan which would increase the value of the complain- 
ant's stock; that they did not disclose the plan to him and allow him 
the opportunity of deciding whether or not he would sell under the cir- 
cumstances. 

Let us see what the proofs show was then known to the Browns. 
They knew, or were reasonable persuaded, that the impending com- 
pétition seriously jeopardized the earnings of this little steam road. 
They knew that in order to convert it into an electric road about 
$1,000,000 would hâve to be expended, and that it would run its whole 
length parallel with another electric road from Baltimore to Annapo- 
lis. They knew that for its entrance into Baltimore it was dépendent 
on the Baltimore & Ohio Railroad Company renewing a contract 
which then had only about a year to run, and about which there were 
unsettled questions to be adjusted. They knew that the road was 
earning something more than enough to pay $28,000 a year in divi-* 
dends, but that if $1,000,000 was borrowed to change the road to an 
electric one there would be an additional $50,000 a year of interest 
to be met. If they could by any possibility hâve had foreknovvledge 
of the year 1909 they would hâve known that the opération of the 
road for that year would resuit in a large déficit in conséquence of the 
compétition of the parallel electric road. It is convincingly shown 
by the testimony of Mr. Griswold, of the firm of Alexander Brown 
& Sons, of Mr. France, the gênerai counsel, and of Mr. Baetjer, 
spécial counsel, for the United Railways & Electric Company, em- 
ployed to advise with respect to the difficult problem of financing 
that corporation, that there was no definite plan at ail for using the 
control of the Short Line stock when the letter of May 28, 1906, was 
sent to Barreda. It was known that if any plan was devised by the 
Browns for using the Short Line Railroad in any combination it was 
essential that the Browns should hâve a large ownership of the stock 
of that railroad, and that was fully expressed in the letter of May 28, 
1906. By the letter w-as also conveyed the idea that the larger the 
Browns' ownership of the stock of the Short Line became the more 
profitable to themselves would be any plan they might work out, and 
the more inducement there would be to them to work out such a plan. 
By the letter, Barreda, who was himself a banker, was certainly put 
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upon notice that the Browns were offering to buy his stock for pur- 
poses of their own. The real reason that the Short Line stock be- 
come désirable to the Browns was that they were very largely inter- 
ested in the United Railways & Electric Company, operating ail the 
Street railways of Baltimore city, and there was a possibilityof using 
the Short Line Railroad in connection with some plan not then formu- 
lated for the benefit of the United Railways Company. The United 
Railways & Electric Company in conséquence of the great fire of 
190i had become straightened in its finances. As one of the eflfects 
of the great fire it had failed to pay interest on its fourteen million of 
income bonds, and it was without crédit to borrow money, and was 
threatened with légal proceedings by the income bondholders. It 
needed improved equipment and more effective power plant and cer- 
tain extensions were demanded by the public. There had been pro- 
cured by persons hostile to it a charter for the Maryland Electric 
Railway which gave large powers in Baltimore city, and which was a 
menace to the United Railways, and for the protection of the United 
against hostile attacks the Browns had bought that charter. It was 
a mère paper charter and nothing had been done under it. At the 
time the Browns made the offer for the Barreda stock it had been 
suggested that in some way by combining the Short Line, which was 
not then incumbered, with the United a new mortgage could be 
financed sufficient to supply the money for the needed improvements, 
terminais, car barns, and extensions of the United. The idea was in- 
definite and without form, but at the nrst suggestion of it, Mr. France, 
counsel for the United, said it could not be considered at ail unless 
the Browns had a controlling interest in the Short Line stock, and 
could give assurance that it would continue in friendly hands. It 
was upon this requirement being presented to the Browns that they 
oft'ered 125 for the Barreda stock. The testimony is conclusive that 
if they had not procured it no plan involving the Short Line would 
bave been considered at ail. After the Browns had procured the 
Barreda stock many plans were suggested, modified, and rejected, and 
it was not until July 7th that a plan was finally worked out as the 
resuit of many conférences, concessions, and modifications, and in 
the face of difiîculties and différences which at times seemed insur- 
mountable. The final plan was ingenious and that it was successful 
is évidence of the ability of those who devised it and whose persistent 
work made it effective. 

Very briefly the plan was that the Short Line should first raise 
$1,000,000 on a first mortgage to be used in converting it into an elec- 
tric road ; that it should then be merged into the Maryland Electric 
Railroad Company which should give six shares of its stock of the par 
value of $50 for each share of the Short Line stock of the par value 
of $100 ; that the Maryland Electric should then exécute a mortgage 
for $8,000,000, of which $4,000,000 should be sold and the proceeds 
invested in real estate, extensions, car barns, and terminais for the use 
of the United, which should lease them, covenanting to pay a rental 
equal to 6 per cent, of the cost. It was calculated that the money bor- 
rowed by the Maryland Electric on its bonds would cost the Maryland 
Electric 5 per cent., while it would get 6 per cent, from the United. 
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This plan as finally perfected, and of wliich is liere given the merest 
skeleton, was approved by the parties in interest and by the bankers 
who were to fnrnish the $4,000,000 for the Maryland Electric bonds, 
about the middle of September. The Browns for the Short Line 
stock held by them received for each share 6 shares of Maryland Elec- 
tric stock, and they still hold it, having never sold a share. It cannot 
be said to hâve a market value. At a time when the plan was dé- 
pendent upon the sale of the newly created four million Maryland 
Electric bonds, and it was important that nothing should create any 
distrust as to their legality, certain stockholders who knew the situa- 
tion threatened by légal proceedings to interfère and had had prepared 
an application to a court of equity for that purpose, were bought off 
at $350 for a small number of shares, and about the same time certain 
other small lots were bought at $200 a share, but there was not an es- 
tablished market price, and there is no reason to believe, either that 
if Barreda had continued to hold his 703 shares the plan would hâve 
been worked out at ail, or that if ît had been Barreda could hâve sold 
either his shares of the Short Line or their équivalent in shares ôf the 
Maryland Electric so as to hâve realized more than he did by the sale 
to the Browns. 

There is no dispute as to the law applicable in this case. It has 
been frankly conceded from the first that the Browns' relation to Mr. 
Barreda was such that they were bound in offering to buy his stock 
for themselves to disclose fully and truthfully ail the facts and cir- 
cumstances within their knbwledge which would hâve enabled Bar- 
teda to détermine whether he would adhère to his standing offer to 
sell at $125. , The testimony leaves no doubt in my opinion that they 
made that full disclosure which the law exacts from those who are 
in a like situation of trust ând confidence. They could not truthfully 
hâve stated more than they did. There was no definite plan pending, 
and there was no certainty that any plan could be made effective, and 
there was no certainty that any plan, which the United and Electric 
Company would agrée to, would include the Short Line Company or 
be for its benefit. In the face of ail this uncertainty to hâve under- 
taken to give suggestions to Barreda would not hâve been to give 
him information on which he could base a judgment, but to suggest 
a mère floating possibility upon which neither he nor anyone else 
could form any sensible judgment. 

It appears that Mr. Barreda had a nephew, Mr. Robert de Barrill, 
living in Maryland, who in August, 1906, wrote to him that he had 
heard of sales of Short Line stock and at $200, and when he learned 
from Mr. Barreda that he had already sold his stock to the Browns 
at $125 Mr. Barrill suggested to him that he had been dealt with un- 
fairly. This led to a letter in June, 1907, from Barreda to the Browns 
m which Barreda stated that lie could not persuade himself that the 
Browns had already matured their plans when they proposed to buy 
his 703 shares of Short Line stock from him, and requested the 
Browns to give to his nephew, Mr. Robert de Barrill, their explana- 
tion. An interview vi'ith Mr. Barrill was arranged, and the Browns, 
also, under date July 23, 1907, wrote very fully to Mr. Barreda, at 
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Lima, tlieir understanding of the transactions complained of, and, 
further, they offered, as they had sold none of the Maryland Electric 
stock they had received in exchange for the Short Line stock, to re- 
turn to Mr. Barreda the équivalent of his 703 shares of the Short Line 
of the par value of $100 a share, viz., 4,218 shares of the Maryland 
Electric Company of the par value of $50 a share, provided Barreda 
would repay the purchase money paid by them to him, with interest. 
This offer Mr. Barreda declined for reasons partly personal and be- 
cause, if, as he stated, he had received the shares when issued he 
would long since hâve sold them to good advantage, but he made a 
counter offer to receive in full settlement 1,500 shares of the Maryland 
Electric stock. This suggestion was not entertained by the Browns, 
and this suit was entered. 

I am of opinion that the proof establishes the good faith and the 
open and fair disclosure by the respondents of ail facts within their 
knowledge when they made their offer to purchase the complainant's 
stock at the price he himself had fixed, and that the çomplainant is 
not entitled to a decree in his favor. 

The bill of complaint will be dismissed at the cost of the çom- 
plainant. 



REGIS et al. v. TJNITED DRUG CO. et al. 

(Circuit Court, D. Massachusetts. May 28, 1910.) 

Xo. G95. 

1. Rkmoval OF Causes (§ 48*) — GKouNDS—"iSEP arable Controveest." 

T'hough a separable controversy exlsts so as to authorize the removal 
of a cause, notwithstanding the jolnder of a défendant whose citlzen- 
ship is the saine as that of the plaintifî, with a noncitizen défendant, when 
the case is one capable of séparation into parts, so that in one of the 
parts a controversy will be presented with eitizens of one or more states 
on one slde and eitizens of another state on the other, whieh can be fuUy 
determined without the présence of any of the other parties to the suit 
as begun, or where two or more causes of action are united in one suit, 
and there can be a removal of the whole suit on the pétition of one or 
more of the défendants interested in the controversy which, if it laad been 
sued on alone, would be removable, the controversy does not necessarily 
become separable merely because the plaintifC could hâve prosecuted its 
cause of action against the défendant seeliing to remove without the joln- 
der of any other défendant. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 94; 
Dec. Dig. § 48.* 

For other définitions, see Words and Phrases, vol. 7, p. 6412. 

Separable Controversy, see notes to Robbins v. Ellenbogen, 18 C. C. A. 
86 ; Mecke v. Valleytown Minerai Co., 35 C. C. A. 15.5.] 

2. Removal of Causes (§ 54*) — Fedeeal Jukisdiction— Diverse Citizenship 

— Separable Controversy. 

Complainants, résidents of Massachusetts, flled a bill to restrain in^ 
frlngement of a trade-mark against a New Jersey corporation and de- 
fendant L., au indlvidual résident of Massachusetts, whom the bill charged 
was défendant'» président and gênerai manager. The bill also alleged 
that L. had personally dlrected and proeured to be carried on the wrong- 
ful acts of the corporation complained of, and prayed for an injunction 

♦For other cases &ee same topiç & i numbek in Dec. & Am. Digs. 1607 to date, & Rep'r Inde.\es 
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agalnst both défendants, for a conveyance by défendant corpor.ation o( 
ail rigàts secured by any registratlon by défendants' alleged infiinging 
trade-mark, and for au accounting of profits. Held, that the bill did not 
show that a separable controversy exlsted between eomplainants aud 
défendant corporation, so as to authorize a removal of the cause as to it 
to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § ICG ; 
Dec. Dig. § 54.*] 

Action by Ellen M. Régis and others against the United Drug 
Company and others. On motion to remand the case to the state court. 
Granted. 

Browne & Woodworth, for eomplainants. 

Melvin M. Johnson and Johnson & North, for défendants. 

LOWELL, Circuit Judée. This is a bill in equity filed in the Su- 
prême Judicial Court of Massachusetts and brought by résidents of 
Massachusetts against a corporation citizen of New Jersey and against 
Liggett, an individual résident of Massachusetts. The bill allèges the 
complainant's ownership of a registered trade-mark, "Rex" ; that Lig- 
gett "is the président of said corporation and the gênerai manager of 
its business and * * * has personally directed and procured to 
be carried on the wrongful acts of the respondent corporation here- 
inafter complained of"; that the défendant corporation has adver- 
tised and sold its goods marked "Rexall"; that the Suprême Judicial 
Court, in a suit against the selling agents of the défendant corporation 
for the use of the Rexall mark, decreed that thèse agents be enjoined 
from continuing this infringement of the Rex trade-mark; that the 
défendants in the case at bar "had direction and control of the défense 
of the suit or suits of thèse eomplainants against" the agents, "and 
were the masters of said litigation and paid ail the expenses thereof, 
and therefore thèse eomplainants aver that the présent respondents 
and each of them are bound by said ruhngs and findings of this court" ; 
that the défendant corporation made a profit from the infringement. 
The bill prayed for an injunction against both défendants, for a con- 
veyance by the défendant corporation of ail rights "secured by any 
registratiûn of the said trade-mark," and for an accounting of profits 
with the défendant corporation. 

The défendant corporation in its pétition for a removal of the case 
to this court made the usual allégations, and set out more particularly 
the citizenship in Massachusetts of the présent eomplainants and of 
Liggett: 

"That the controversy herein Is wholly between cltizens of différent states. 
* • • That a complète détermination of said controversy can be had as 
between your petltloner and the plaintIfCs aforesaid, without the présence of 
the said défendant Louis K. Liggett. ITiat this is a suit brought by the said 
plaintiffs to enjoln an alleged infringement of an alleged trade-mark, and for 
an accounting aiidi damages against your petltloner, * * » and as a matter 
of fact the défendant Louis K. Liggett is merely an ofBcer and employé of 
your petltloner,' and would be bound by and sub.]ect to any and ail deerees 
whlch may be éntered in this suit against your petltloner. That the said Louis 
K. Liggett Is neltheran Indispensable nor a necessary party to the complète 
détermination of said controversy. That the action of the plaintiffs in maklng 

*For other cases see same toplc & § ntJmbek lu Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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the said Louis K. Llggett a •citizen of ilassaehusetts and an offîcer aud em- 
ployé of your petitioiier, as aforesaid, a nominal party défendant, would net 
operate to prevent this removal, even if said action had been taken lu good 
faith ; but your petltioner avers that said Louis K. Llggett was not so jolned 
in good faith, but that sueh jolnder of hlm was for the express and fraudulent 
purpose of defeatlng the .iurisdiction of the courts of the United States. That 
your petitloner is the défendant actually interested in thls controversy." 

The state court allowed the pétition for removal. After the case 
was entered in this court the complainant filed a "plea in abatement," 
which set out that : 

"(1) The controversy herein is not wliolly between citizens of différent 
States, inasmuch as the complainants at the time of the commencement of thls 
suit were, hâve ever since been, and still are, citizens of the commonwealth 
of Massachusetts ; the défendant Louis K. Llggett at the time of the com- 
mencement of thls suit was, bas ever since tieen, and still is, a citizen of 
the commonwealth of Massachusetts; and the défendant the United Drug 
Company Is a citizen of the state of New Jersey. 

"(2> The défendant Louis K. Llggett has personally directed and proeured 
to be earried on the Inf ringement complained of as set f orth In paragraph 6 of 
the bill of eomplalnt ; and said Infrlngement constitutes a joint and several 
tort, and therefore a single cause of action. 

*'(3) The said défendant Louis K. Liggett was jolned in good faith, and the 
jolnder of hlm was not for the express and fraudulent purpose of defeatlng 
the jurlsdiction of the courts of the United States, as alleged In the pétition 
for removal." 

The case was thereupon set down for hearing, and the plea in abate- 
ment, although it raised an issue of f act concerning the alleged fraud- 
ulent joinder of Liggett, was yet treated for the purposes of the argu- 
ment as a motion to remand for want of jurisdiction apparent on the 
face of the proceedings. 

Inasmuch as the défendant Liggett, like the plaintififs, is a citizen of 
Massachusetts, this case is not removable from the state court to this 
court unless there is hère "a controversy which is wholly between 
citizens ôf différent states and which can be fully determined as be- 
tween them." Act March 3, 1875, c. 137, § 2, 18 Stat. 470, as amended 
(U. S. Comp. St. 1901, p. 509). In other words, the court has hère 
to détermine if there exists a controversy between the Massachusetts 
plaintifïs and the New Jersey corporation which is "separable" from 
that which exists and is hère sued upon between the same plaintifïs 
and the Massachusetts défendant Liggett. 

To define a "separable controversy" as intended by the statute cited 
has not been found easy, though the Suprême Court has had to pass 
upon the question in some 50 cases in fewer years. It is true that in 
Fraser v. Jennison, lOG U. S. 191, 194, 1 Sup. Ct. 171, 174 (37 L. Ed. 
131), it was said by the Suprême Court that, to authorize removal, 
"the case must be one capable of séparation into parts, so that, in one 
of the parts, a controversy will be presented with citizens of one or 
more states on one side, and citizens of other states on the other, which 
can be fully determined without the présence of any of the other par- 
ties to the suit as it has been begun." This case was approved and 
cited in Geer v. Mathieson Alkali Works, 190 U. S. 428. 432, 23 Sup. 
Ct. 807, 809 (47 L. Ed. 1122), where the Suprême Court added: 

"And when two or more causes of action are unlted in one suit there can 
be a removal of the whole suit on the pétition of one or more of the (de- 
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fendants) interested In the controrersy which, if It had been sued ob alone, 
would be removable." 

But the language quoted, and other language wliich resembles it, 
is not to be taken as declaring that a controversy is separable merely 
because the given plaintiff could hâve prosecuted his cause of action 
against the défendant seeking to remove without the joinder of any 
other défendant. Thus in Alabama Great Southern Railway Co. v. 
Thompson, 200 U. S. 206, 36 Sup. Ct. 161, 50 L. Ed. 441, which is but 
one of many similar cases, an action at law was brought against two 
tort-feasors who were sued jointly. One of them was a citizen of the 
same state as the plaintiff; the other sought to remove, but the Su- 
prême Court held that the controversy between the latter défendant 
and the plaintifï was inséparable from that between the plaintiff and 
the résident défendant. Yet it is undisputed that the plaintiff could 
hâve sued either défendant without joining the other, and that the 
cause of action thus sued upon separately is the same as that sued up- 
on jointly. King v. Hoare, 13 Mees. & W. 494, 505. Like the Thomp- 
son Case, the présent proceeding is based upon a tort alleged to bave 
been committed jointly by the défendant corporation and by Liggett, 
and must hâve a like décision unless it can be distinguished as herein- 
after suggested. 

An attempt to distinguish has been made upon thç ground that the 
présent case is a suit in equity, while the Thompson Case and most 
other cases referred to therein were actions at law. Thus in Smith v. 
Rines, 2 Sumn. 338, Fed. Cas. No. 13,100, a case approved by the Su- 
prême Court, Mr. Justice Story observed: 

"And it is most material to remark that thls case (Canieron v. McRoberts, 
3 Wheat. 591 [4 L. Ed. 4G7]), and ail tbe others, in whlch a separate and 
distinct interest, or a nominal interest, is spoken of, were blUs in equity, 
capable in thelr own nature of separate and distinct Interests, where there 
was, or might be, no community of Interest, and wliere the gênerai question 
was presented as to the proper parties necessary to be made in a suit in 
equity. Very différent considérations do, or at least may, apply to suits at 
eommon law, where the non joinder or mlsjoiuder of parties has a very dif- 
férent effect upon the character of the suit, and very différent rules apply 
to it." . , 

But the Suprême Court has applied the rule of the Thompson Case 
to suits in equity as well as to actions at law. Thus in Plymouth Gold 
Mining Co. v. Amador & Sacramento Canal Co., 118 U. S. 264, 6 Sup. 
Ct. 1034, 30 L. Ed. 232, the proceeding sought to enjoin a corporation 
and certain of its officers from polluting the defendant's waters, It 
must, therefore, hâve been a suit in equity, at least in the fédéral court 
to which it was removed, whatever it may hâve been according to the 
Code of California. The Suprême Court refused to hold that the 
corporation'e controversy with the complainant was separable from 
the controversy of its officers, and the case was remanded accordingly 
to the state court. In deciding the case the Suprême Court said: , 

. "tt Is elaimed, however, that, as the answers show that the Plymouth Com- 
pan,v is the real défendant, and the pétition allèges that the others are nom- 
inal parties only, and joiued with that Company as 'sham défendants' to pre* 
vent' a removal, the suit must be treated as In legàl effect against the New 
York corporation alone, and, therefore, removable. So far as the eomplaint 
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goes, ail the défendants are necessary and proper parties. A judgment is 
asked against them ail, both for an injunction and for money. Hayward 
and Hudaon are admltted by the answer to be oflieers of the corporation, and 
Montgomery its superintendent. Thèse persons are ail cltizeus of California, 
and amenable to process In that state. It Is not denied that they are ail 
actively engaged in the opérations of the company ; and Montgomery, as the 
superintendent of its mines and mills, must necessarily be himself personally 
counected with the alleged wrongful acts for which the suit was brought. It 
is undoubtedly true that, if the company has a good défense to the action, that 
défense will inure to the l)eneflt of ail the other défendants ; but it by no 
means follows that, if the company is liable, the other défendants niay not 
be equally so, and jointly with the company. It is possible, also, that the com- 
pany may be guilty and the other défendants not guilty ; but the plaintifl: 
in its complaint says they are ail guilty, and that présents the cause of ac- 
tion to be tried. Each party défends for himself, but until his défense is 
made out the case stands against him, and the rights of ail must be governed 
accordingly." 118 U. S. 270, 6 Sup. Ct. 1037 (30 L. Ed. 232). 

To the same effect is Little v. Giles, 118 U. S. 596, 7 Sup. Ct. 32, 
30 L. Ed. 269, a bill in equity which sought to charge the défendants 
as joint trespassers and to obtain a conveyance from them. A non- 
resident défendant sought to remove, but the court held his contro- 
versy inséparable and likened the suit in equity in Little v. Giles to an 
action at law against joint tort-feasdrs. In Starin v. New York, 115 
U. S. 218, 6 Sup. Ct. 28, 39 L. Ed. 388, the complainant brought suit 
in equity to restrain the défendants from tortiously màintaining a ferry, 
and the nonresident défendant was denied removal. Yet the com- 
plainant could hâve proceeded against any défendant separately. 

The défendant corporation hère relies greatly upon Geer v. Mathie- 
son Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 47 L. Ed. 1122. 
That was a bill in equity brought by certain stockholders of the Math- 
ieson Company against that company, some of its ofFicers, and the 
Castner Company, to set aside a conveyance by the Mathieson Com- 
pany to the Castner Company made by the alleged fraud of ail the 
défendants. The bill also sought an accounting and a decree requiring 
the individual défendants to make good and pay to the grantor com- 
pany and to the plaintiffs the loss and damage caused by their wrong- 
ful conduct. Some of the corporate ofîficers were résident défendants. 
The corporations sought to remove. The complainants resisted removal 
on the ground that their controversy with neither corporation was 
separable from their controversy with the individual défendants. The 
Suprême Court held the case to be removable, apparently on the 
ground that no remedy was sought against them personally for their 
share in the alleged joint tort, but only a remedy against them in their 
officiai capacity. The Suprême Court quoted from Hatch v. Chicago, 
R. L & P. R. R., 6 Blatchf. 105, Fed. Cas. No. 6, 204, as follows: 

"The directors and the treasurer are. therefore, not real parties to the 
suits, but merely nominal parties. No Personal demand is made against any 
oue of them, nor is any personal accounting asked for any one of them, and 
it is only in his relation to the company, and in the officiai position that he 
occupies toward the company, that any one of them is made a party. The 
test of this is that, if any one of the directors or the treasurer were to reslgn 
his office, he would necessarily cease, ipso factor, to he a proper party fo the 
suit, and the plaintiff would be obliged to make his suecessor in office a party, 
aiMl so on with every change. The reason for this would be that, there belng 
no relief prayed against the individual ia his individual capacity, and the in- 
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junctlon asked being to restrain liim merely from doing or not dolng what hls 
offlelal relation to the eonipany alone enables him to do. or to refrain from 
dolng, when such ofiicial relation ceases, the relief asked and the injunction 
issued become, as to hlm, utterly futile. Tliis would not be the case where he 
was made a party défendant, .lointly with the corporation of which he was an 
offlcer. for the purpose of obtaining some spécifie relief against him on a Per- 
sonal liabillty, or in order to obtaln a diseovery from hlm in regard to matters 
pecullarly within his knowledge. There the dissolution of hls officiai relation 
would not affect the propriety of hls being retained a? a défendant. This 
View is conclusive to show that the entlrè real eontroversy In both suits, so 
far as It Is shown by the prayer of the complaints, and which Is the only 
guide the court can hâve, Is between the plaintiff on the one slde, and the 
Company, as a corporate body, on the other. The plaintiff eànnot, by joining, 
as nominal défendants with the corporation, persons who are eltizens of the 
same state wlth the plaintiff, deprive the corporation of any rlght which It 
would otherwise hâve in respect to removlng the cause Into thls court. In 
Wormley v. Worniley, 8 Wheat. 421, 451, 5 L. Ed. 651, It was held that the 
joining, as défendant in an equlty suit In the Circuit Court, of a person who 
was a citizen of the same state with the plaintifïs, constituted no objection 
to the jHrisdietion of the court over the suit, where such person was merely 
a nominal défendant, joined for the sake of conformity in the blll, and against 
whom no decree was sought ; and the prlnciple was laid down that the court 
would not suffer Its jurlsdlction to be ousted by the mere'jolnder of formai 
parties, but would décide on the merits o( the case between the parties 
who had the real interests before it, whenever that could be done with- 
out préjudice to the rlghts of others. Thls doctrine Is as applicable to a 
jurlsdictlon eonf erred by a removal, as It is to one conferred by the bringing 
of an original suit. So, also, In Oarneal v. Banks, 10 Wheat. 181, 188, 6 L. 
Ed; 297, where parties were made défendants to a suit In equity who were 
eltizens of the same state with the plaintiff, the court held that they w ère im- 
properly made défendants, and that that fact could not affeçt the jurlsdlction 
of the court as between the parties who were properly befôi'e It, and that the 
blll might be dismlssed as to the improper parties, without in any manner 
affeCting the suit against the propèr parties." 

It is true that in the Geer Case a remedy was sought against the 
directors personally as above stated; but of this remedy the Suprême 
Court said: 

"If it be conceded that In a suit which seeks such relief (I. e., against the 
indlvidual défendants) the Mathieson Company is a necessary party, it Is 
certain the Castner party Is not. Besides the relief is distinct from — sep- 
arable from, to keep to the language of the cases — that which Is sought as a 
resuit of the grounds of suit against the companles." 

In other vvords, the individual défendants were held tb be concerned 
in the rehef sought by way of reconveyance against the corporations 
only in their officiai capacity, while one of the corporations at least was 
held not to bea neces.sary party to the obtaining of the relief sought 
against the défendants in their individual capacity. In the case at bar, 
the relief sought against Liggett is that sought against him as one who 
in his individual capacity has committed the torts complained of jointly 
with thé corporate défendant. For thèse reasons, I hold that the 
Geer Case does not apply. 

It is to be noticed that only in some half dozen cases has the Su- 
prême Court found a separable contrOversv to exist within the intent 
of the statute. In Wecker v. Enameling Çc, 204 Û. S. 176, 27 Sup. 
Ct. 184, 51 L. Ed. 430, the case was held removable because the join- 
der of parties was held to be fraudulent. In Yulee v. Vose, 99 Û. S. 
539, 25 L. Ed. 355, and in Powers v. Ches. R. R.. .69 U. S. 92, 18 Sup. 
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Ct. 364, 43 h. Ed. G73, the résident parties once joined had been 
eliminated from the case by proceedings before removal. In Connell 
V. Smiley, 156 U. S. 335, 15 Sup. Ct. 353, 39 L. Ed. 443, the removal 
liad been made on the pétition of the parties who subsequently con- 
tested its validity, and the Suprême Court, after holding that, upon 
the record as it stood at the time of removal, the résident défendant 
was not a necessary party to the relief sought against the défendant 
who petitioned for the removal, said: 

"We flnd ourselves at liberty to décline to deprive hlm of his decree on the 
ground that the cause was not rightfully transferred." 

In Fritzlen v. Boatmen's Bank, 313 U. S. 364, 39 Sup. Ct. 366, 53 
L. Ed. 551, it appeared from the pleadings that the controversy existed 
between the nonresident défendant on one side, and the complainant 
and the résident défendant on the other, which controversy was un- 
connected with that between the complainant and the résident de- 
fendant. In Harter v. Kernochan, 103 U. S. 563, 26 L. Ed. 411, a 
l)ill in equity was filed against bondholders, township officers, etc., to 
restrain the levy of a tax to pay the bonds. As the bondholder was 
alone interested to maintain the validity of the bonds, he was held 
entitled to remove. The Geer Case is the only other case which I hâve 
been able to find in which the Suprême Court held that a separable 
controversy existed. 

On the other hand, in Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ct. 1034, 
1161, 39 L. Ed. 331 ; Sloane v. Anderson, 117 U. S. 275, 6 Sup. Ct. 
730, 39 L. Ed. 899 ; Core v. Vinal, 117 U. S. 347, 6 Sup. Ct. 767, 39 h. 
Ed. 912 ; Thorn Wire Hedge Co. v. Fuller, 133 U. S. 535, 7 Sup. Ct. 
1265, 30 L. Ed. 1235 ; Louisville & Nashville R. R. v. Wangelin, 133 
U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 474; Whitcomb v. Smithson, 
175 U. S. 635, 20 Sup. Ct. 248, 44 I^. Ed. 303; Chic, R. I. Rv. v. 
Martin, 178 U. S. 345, 30 Sup. Ct. 854, 44 h. Ed. 1055 ; Ches. & O. 
Ry. v. Dixon, 179 U. S. 131, 31 Sup. Ct. ,67, 45 L. Ed. 121 ; Kansas 
City Sub. Ry. v. Herman, 187 U. S. 63, 33 Sup. Ct. 34, 47 L. Ed. 76 ; 
Alabama Great South. Ry. v. Thompson, 300 U. S. 206, 26 Sup. Ct. 
161, 50 Iv. Ed. 441 ; Cin., N. O. & Tex. P. R. v. Bohon, 300 U. S. 331, 
26 Sup. Ct. 166, 50 L. Ed. 448 ; I^athrop v. Interior Construction Co., 

315 U. S. 346, 30 Sup. Ct. 76, 54 L. Ed. ; and III. Cent. R. R. v. 

Sheegog, 315 U. S. 308, 30 Sup. Ct. 101, 54 L- Ed. , the action was 

at law for a tort, and the controversy of the nonresident défendant 
was held inséparable.^ In Blake v. McKim, 103 U. S. 336, 26 L. Ed. 
663 ; Hyde v. Ruble, 104 U. S. 407, 36 L. Ed. 833 ; Louisville & N. 
R. R. V. Ide, 114 U. S. 53, 5 Sup. Ct. 735, 39 L. Ed. 63 ; Putnam v. 
Ingraham, 114 U. S. 57, 5 Sup. Ct. 746, 39 L. Ed. 65 ; Stone v. So. 
Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 39 L. Ed. 962 ; and Brooks 
v. Clark, 119 U. S. 503, 7 Sup. Ct. 301, 30 L. Ed. 483— the actions 
were at law upon a contract, and the controversies were held insépa- 
rable. In Gardner v. Brown, 31 Wall. 36, 33 L. Ed. 527 ; Ayers v. 
Chicago, 101 U. S. 184, 25 L. Ed. 838 ; Shainwald v. Lewis, 108 U. 
.S. 158, 3 Sup. Ct. 385, 37 L. Ed. 691 ; Winchester v. Loud, 108 U. 

1 See So. Ry. Oo. v. Miller, 217 TJ. S. 209, 30 Sup. Ct. 450, M L. Bd. , re- 

ported slnee the case was decided. 
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S. 130, 3 Sup. Ct. 311, 27 L. Ed. 677; American Bible Soc. v. Price, 
110 U. S. 61, 3 Sup. Ct. 440, 28 h. Ed. 70 ; Thayer v. Life Ass'n Co., 
112 U. S. 717, 5 Sup. Ct. 355, 38 L. Ed. 864: Ayres v. Wiswall, 112 
U. S. 187, 5 Sup. Ct. 90, 38 L. Ed. 693; Central R. R. v. Mills, 113 
U. S. 349, 6 Sup. Ct. 456, 28 E- Ed. 949 ; Sully v. Drennan, 113 U. S. 
387, 5 Sup. Ct. 453, 38 L. Ed. 1007; St. Louis & San Francisco Ry. 
V. Wilson, 114 U. S. 60, 5 Sup. Ct. 733, 39 L. Ed. 66 ; Farmington v. 
Pillsbury, 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 114; Crump v. 
Thurber, 115 U. S. 56, 5 Sup. Ct. 1154, 39 L. Ed. 328 ; Coney v. Win- 
chell, 116 U. S. 227, 6 Sup. Ct. 366, 39 E. Ed. 610; Fidelity Ins. Co. 
V. Huntington, 117 U. S. 280, 6 Sup. Ct. 733, 39 E. Ed. 898; Rand v. 
Walker, 117 U. S. 340, 6 Sup. Ct. 769, 39 L. Ed. 907; East Tenn. Ry. 
V. Grayson, 119 U. S. 340, 7 Sup. Ct. 190, 30 L. Ed. 383; Peper v. 
Fordyce, 119 U. S. 469, 7 Sup. Ct. 287, 30 E. Ed. 435; Peninsular 
Iron Co. V. Stone, 131 U. S. 631, 7 Sup. Ct. 1010, 30 L. Ed. 1030; 
Graves v. Corbin, 133 U. S. 571, 10 Sup. Ct. 196, 33 E. Ed. 462; 
Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308, 34 h- Ed. 987; 
Rosenthal v. Coates, 148 U. S. 142, 13 Sup. Ct. 576, 37 E. Ed. 399 ; 
Wilson. V. Oswego, 151 U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70; 
Merchants' Cotton Press v. Ins. Co., 151 U. S. 368, 14 Sup. Ct. 367, 
38 E. Ed. 195 ; Cal. v. South. Pac. Co., 157 U. S. 339, 14 Sup. Ct. 
1138, 38 E. Ed. 702 ; Gardner v. Brown, 31 Wall. 36, 22 h. Ed. 527— 
the suits were in equity, and the résident défendants were held neces- 
sary parties to the relief sought against the nonresident défendants 
who sought to remove. In Plymouth Gold Mining Co. v. Amador Co., 
118 U. S. 364» 6 Sup. Ct. 1034, 30 L. Ed. 233, in Eittle v. Giles, 118 
U. S. 596, 7 Sup. Ct. 32, 30 L. Ed. 369, and in Starin v. New York, 
115 U. S. 348, 6 Sup. Ct. 38, 29 L. Ed. 388, ail referred to above, the 
suits were in equity based upon a tort. The controversy was held 
to be inséparable also in the following cases : Torrence v. Shedd, 144 
U. S. 537, 13 Sup. Ct. 726, 36 L. Ed. 528 (bill in equity for partition) ; 
Corbin v. Van Brunt, 105 U. S. 576, 36 L. Ed. 1176 (action of eject- 
ment); Bellaire v. B. & O. R. R., 146 U. S. 117, 13 Sup. Ct. 16, 36 
L. Ed. 910 (condemnation proceedings) ; Laidly v. Huntington, 131 U. 
S. 179, 7 Sup. Ct. 855, 30 L. Ed. 883 (assignment of dower) ; Fraser 
V. Jennison, 106 U. S. 191, 1 Sup. Ct. 171, 37 L. Ed. 131 (probate) ; 
Am. Bible Soc. v. Price, 110 U. S. 61, 3 Sup. Ct. 440, 38 E. Ed. 70 
(bill to set aside a will). 

Since 1875 (in efifect about 100 U. S.) no appeal has lain from a 
remand to the state court made by the Circuit Court. Of the cases 
above cited, some 37 came to the Suprême Court from Circuit Courts 
which had allowed removal on the ground that the controversy was 
separable, décisions usually reached after mature délibération. In 
only 4 of thèse 37 cases did the Suprême Court fail to hold that the 
Circuit Court had erred, that the controversy was inséparable, and that 
the case should hâve been remanded. A question of law cannot be 
satisfactorily decided merely by counting décisions in distinguishable, 
though more or less, analogous cases. But it must be admitted that 
the mère figures above mentioned are td some extent persuasive, and 
indicate that controversies separable within the statute are extremely 
rare. 
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AltHougli Liggett's part in the controversy hère lïtigated seems small 
compared to that of the défendant corporation, yet he is alleged_ to 
hâve personally directed the tort complained of, and an injunction 
against him is prayed. According to the understanding statetl at the 
argument, the défendant may now prove that Liggett's joinder as 
défendant was fraudulent, if he can produce the needed évidence. 
Otherwise the case must be remanded to the superior court. 

NOTE. — The case was referred to a master, who foiind that the Joinder of 
défendant Ligeett was not fraudulent. and the case was therefore remanded 
to the State court whence it came. 



Ex parte MARTIN. 
(Orcuit Court, D. Oregon. June 20, 1910.) 

No. 3,514. 

1. Habeas Corpus (§ 70*) — Fedeeal Cotjkt— State Court Proceepinqs— 

Stat. 

Rev. St. § 766 (U. S. Comp. St. 1901, p. 597). provides that pending ha- 
beas corpus proceedings, and until final judgment of discharge, any pro- 
ceeding against the person so imprisoned or conflned, or restrained of bis 
liberty, In any state court or by or under the authority of any state for 
any matters so heard and determined under such writ, shall be deenied 
nul] and roid. Held, that where, after the issuance of a writ of habeas 
corpus eut of a fédéral court to review petitioner's arrest for violation of 
Lnws Or. 1909, p. 3S6, regulating peddlers, he was tried and acquitted in 
the state court, such trial and acquittai were nuU and void. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. % 62 ; Dec 
Dig. § 70.»] 

2. Courts (§ 489*)— Concurrent Jurisdiction of State and Fédéral Courts. 

State courts hâve concurrent original jurisdiction with fédéral courts 
to détermine ca.ses at law or in equity, arising under the Constitution or 
laws of the United States, or involving rights dépendent on such ConstT- 
tution or laws. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1341, 1372- 
1374 ; Dec. Dig. § 489.*] 

8. Habeas Corpus (§ 45*) — Issuance— .Jurisdiction— Dïscbetion. 

While the fédéral court has jurisdiction to issue a writ of habeas cor- 
pus to deter^mlne the jurisdiction of a state court to deprlve a citizen of 
his liberty, whether such writ should be issued In the exercise of such 
jurisdiction is a matter to be determined in the exercise of a sound dis- 
crétion in pursuance of law. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. |§ 137ft 
1385 ; Dec. Dig. § 45.* 

Jurisdiction of fédéral courts, see note to In re Huse, 25 C. C. A. 4.] 

4. Habeas Corpus (§ 45*) — Fédéral Courts— Issuance— Discrétion. 

Where petitioner, a citizen and re.sident of lowa, was arrested In Orfr 
gon for an alleged violation of l&vis Or. 1909, p. 386, regulating and lic-ens- 
ing peddlers, aud claimed that such ordinance was Invalid as violating the 
commerce clause of the fédéral Constitution, he was not entltled to a 
writ of habeas corpus Issued out of the fédéral court. In the first instance, 
but should be required to resort to the state courts for relief, and, if un- 
successful, to apply ultlmately for review by the Suprême Court of th» 
United States on a writ of error. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. |§ 137G- 
1B85; Dec. Dig. | 45.*] 

•For other cases see same topic & % numebe in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indejr'Vi 
180 P.— 14 
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Habeas corpus on pétition of John Martin. Writ disniissed. 

A. C. Lyon and Ralph R. Duniway, for petitioner. 
George J. Cameron, Dist. Atty. 

WOLVERTON, District Judge. John Martin, a citizen and rési- 
dent of the State of lowa, wïiile engaged, as agent and représentative 
of the Spaulding Manufacturing Company, also of lowa, in taking 
orders for buggies manufactured by said company, with a view to 
selling such manufactured vehicles by sample, was, on the 27th day 
of May, 1909, complained against in the justice court, and arrested 
for violation of an act of the Législative Assembly of the state of 
Oregon, entitled "An act to define and license and regulate peddlers 
and to provide a punishment for peddlers who peddle without a li- 
cense," etc. Laws 1909, p. 386. Immediately after entering a plea 
of not guilty, and before trial was had, Martin applied to this court 
for a writ of habeas corpus to be released from his arrest; it being 
claiméd that the act of the Législative Assembly of the state of Ore- 
gon is in violation of the Constitution of the United States in three 
particulars, not necessary to specify, except that it is claimed espe- 
cially that the said act is in contravention of the clause of the United 
States Constitution delegating to Congress the régulation of com- 
merce among the several states, The writ of habeas corpus was al- 
lowed and issued on the 28th day of May, 1909. Subsequently, on the 
5th of Junè, 1909, Martin was tried in the justice's court and acquitted. 
This fact of acquittai is set up by amended return of the officer who 
formérly hâd him in custody. 

It is first insisted, by way of défense, that, Martin having been 
acquitted in the justice's court, this proceeding should be dismissed, 
for the reason that, by virtue bf his acquittai and discharge, there 
is nothing left for conti'oversy hère. By section 766, Rev. St. (U. S. 
Comp. St. 1901, p. 597), relating to habeas corpus, it is provided that: 

"Pending the proeeedlrg^s or arpeal In the cases mentioned in the three pre- 
(.■edlnff sections, and until flnal judgment thereln, and after final judgment of 
disoharge, any proceeding apalnst the person so imprisoned or conflned or re- 
strtilned of his liberty, in any state court, or hy or onder the authority of any 
state, for any matter so heard and determined, under such writ of habeas 
corpus, shall t>e deeiped nuU and void." 

The effect of this statute is to stay the hand of the state court, 
after a writ of habeas corpus has been issued by a fédéral court, un- 
til the cause thus brought upon the record is heard and determined. 
The state court is, after the issuance of such writ, wholly without 
authority to proceed further in the premises as against the petitioner. 
Such is the décision of the United States Suprême Court in the 
cases of In re Shibuya Jugiro, 140 U. S. 291, 294, 295, 11 Sup. Ct. 
770, 35 L. Ed. 510; McKane v. Durston, 153 U. S. 684, 14 Sup. Ct. 
913, 38 L. Ed. 867. 

While in the présent case it is urged that the discharge of the 
prisoner on trial was not contrary to his interest, yet it must be held 
that he was proceeded against by prosecuting him to trial, and, what- 
ever was the resuit of the trial, the proceeding was contrary to the 
authority of Congress. Hence it must be held that the judgment of 
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the justice's court, so far as it affectée! this proceeding in any way, 
is utterly null and void. 

This brings us to the question whether the writ of habeas corpus 
was properly issued. It is unquestioned that state courts of original 
jurisdiction, consistent with existing fédéral législation, may dé- 
termine cases at law or in equity arising under the Constitution or 
laws of the United States, or involving rights dépendent upon such 
Constitution or laws. Upon thèse courts, equally with the courts of 
the Union, rests the obligation to guard, enforce, and protect everj' 
right granted or secured by the Constitution of the United States, 
and laws made in pursuance thereof, whenever those rights are in- 
volved in proceedings before them. Robb v. Connolly, 111 U. S. 624, 
637, 4 Sup. Ct. 544, 28 L,. Ed. 542, reaffirmed in Ex parte Royall, 
117 U. S._ 241, 6 Sup. Ct. 734, 29 L. Ed. 868. The leading case upon 
the question as to when a writ of habeas corpus should issue is that 
of Ex parte Royall, just cited. In that case it is declared that the 
court is endowed with a discrétion in that particular. The discré- 
tion, of course, is one which should be governed by légal principles, 
and should be exercised in the furtherance of justice and right. 
Speaking of the relation existing between the state and national 
courts, and when the national courts should interfère with proceed- 
ings pending in the state courts, Mr. Justice Harlan has this to say; 

"We cannot suppose that Congress intenrled to compel those courts, by such 
means, to draw to themselves, in the flrst instance, the eontrol of ail criminal 
prosecutions comnienced in state courts exerclsing authôrity within the same 
territorial limlts, where the accused clalms that he is held in custody in vio- 
lation of the Constitution of the United States. The injunetion to hear the 
case summarily, and thereupon 'to dispose of the party as law and .iustice 
require,' does not deprive the court of discrétion as to the time and mode in 
which It wili exert the powers eonferred upon It. That discrétion should be 
exercised in the light of the relations existing. under our System of govern- 
ment, between tlie judicial tribunals of the Union and of the statcs, and in 
récognition of the fact that the public good requires that those relations be 
not disturbed by unnecessary eonflict between courts equally bound to guard 
and protect rights secured by the Constitution." 

And as to when the fédéral court may properly entertain the au- 
thôrity, the learned justice continues : 

"Wlien tlie petitioner is in custody by state authôrity for an act done or 
omitted to be done in pursuance of a law of the Ur.ited States, or of an order, 
process, or deeree of a court or judge thereof ; or where, being a sub.i8ct or 
citizen of a foreign state, and domielled therein, he is in custody, under lilce 
authôrity, for an act done or omitted under any alleged right. title, authôrity, 
privilège, protection, or exemption claimed under the commi.s^ion. or order, 
or sanction of any foreign state, or under color thereof, the valldity and effiect 
whereof dépend upon the law of nations — in such and like cases of urgency, 
involving the authôrity and opérations of the gênerai government, or the ob- 
ligations of this country to, or its relations with, foreign nations, tlie courts 
of the United States hâve frequently interposed by writs of habeas corpus 
and discharged prlsoners who were held in custody under state authôrity." 

It was finally held in that case that the Circuit Court from which 
the appeal was taken had the discrétion whether to entertain the 
writ or not, and that a proper exercise of that discrétion would hâve 
been not to entertain the writ. It should be noted that the Circuit 
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Court dismissed the cause believing it had no jurisdiction tliereof, 
while the Suprême Court held that it had undoubted jurisdiction, but 
affirmed the judgment of the lower court for a différent reason, name- 
ly, that it had a discrétion in the premises, and that a proper exercise 
of that discrétion was to refuse to entertain the writ. The same 
question arose in a later case, namely, Cook v. Hart, 146 U. S. 183, 
1!)4, 13 Sup. Ct. 40, 36 h- Ed. 934, and Mr. Justice Brown, announcing 
the opinion of the court, says : 

"We adhère to tbe views expressed in Ex parte Royall, 117 TJ. S. 241 [G 
Sup. Ct. 734, 29 L. Ed. 8S8], and Ex parte Fonda, 117 U. S. 516 [6 Sup. Ct. 
84S, 29 L. Ed. 994], that, where a person is In custody under process from a 
State court of original jurisdictloti for an alleged offense against the laws of 
that State, and It is claimed that he Is restralned of his llberty in \aolation of 
the Constitution of the United States, the Circuit Court of the United States 
has a discrétion whether it will discharge hini in advanee of hls trial in the 
court in which he is Indicted, although thls disei'etion will be subordlnated to 
auy spécial circumstances requiring Immédiate action. Whlle the fédéral 
courts hâve the power and may diseharge the aecused In advanee of his trial, 
If he is restralned of hls liberty in violation of the fédéral Constitution or 
laws, they are not bound to exercise such power even af ter a state court has 
flnally acted upon the case, but may, in thelr discrétion, requlre the aecused 
to sue out hls wrlt of error from thê highest court of the state, or even from 
the Suprême Court of the United States. * * • We are unable to see in 
this case any Buch spécial circumstances as were suggested in the case of Ex 
parte Royall as rendering it proper for a fédéral court to interpose bef ore the 
trial of the case in the state court. Whlle the power to issue writs of habeas 
corpus to state courts which ace proceedlng in disregard of rights secured by 
the Constitution and laws of the United States may exist, the practice of ex- 
ercising such power before the question has been ralsed or determined in the 
■state court is one which ought not to be encouraged. The party charged 
waives no defect of jurisdiction hy submitting to a trial of his case upon the 
merlts and we think that comity demands that the state courts, under whose 
process he is held, and which are equally with the fédéral courts charged wlth 
the duty of protecting the aecused In the enjoyment of his constitutional 
rights, should be appealed to, in the first Instance. Should such rights be 
denled, his remedy in the fédéral court will remain unimpalred." 

And again, in Re Frederich, Petitioner, 149 U. S. 70, 77, 13 Sup. Ct. 
793, 37 L. Ed. 653, the court says, after making référence to the 
Royall Case: 

"We adhère to the views expressed in that case. It is certalnly the better 
practice, in cases of this klud, to put the prisoner to his remedy by writ of 
error from thls court, uiider section 709 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 575], than to award him a wrlt of habeas corpus, for, under pro- 
ceedings by writ of error, the validity of the Judgment against him can be 
called in question, and the fédéral court left in a position to correct the 
wrong, if any, done the petitioner, and at the same time leave the state au- 
thorlties in a position to deal with him thereafter, withln the limits of proper 
anthority, instead of discharglng him by habeas corpus proceedings, and 
thereby deprivlng the state of the opportunlty of asserting further jurisdic- 
tion over hls person In respect to the crime with which he is charged. In 
some instances, as In Medley, Petitioner, 134 U. S. 160 [10 Sup. Ct 384. 33 L. 
Ed. 835], the proceedlng by habeas corpus has been entertalned, although a 
wrlt of error could be prosecuted ; but the gênerai rule, and better practice, in 
the absence of spécial facts and circumstances, is to require a prisoner who 
claiins that the judgment of a state court violâtes his rights under the Con- 
stitution or laws of the United States to seek a revlew thereof by writ of er- 
vor instead of resorting to the wilt of habeas corpus." 
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So in Whitten v. Tomlinson, 160 U. S. 231, 342, IG Sup. Ct. 297, 
40 L. Ed. 406 ; the court, after citing several cases wherein the writ 
was entertained under the exception to the gênerai rule, says : 

"But, except in such pecuUar and urgent cases, the courts of the United 
States will not discharge the prisoner by habeàs corpus in advance of a final 
détermination of his case in the courts of the state ; and, even after such 
final détermination in those courts, will generally leave the petitiouer to the 
usual and orderly course of proceeding by writ of error from this court." 

The doctrine was again stronglv reaffirmed in Minnesota v. Brun- 
dage, 180 U. S. 499, 21 Sup. Ct. 455, 45 L. Ed. 639. In that case the 
party applying for the writ was convicted in a municipal court, and 
after his conviction applied for the writ, which was issued. The 
Suprême Court reversed the judgment on the ground that the lower 
court should hâve exercised its discrétion to the contrary. In Urqu- 
hart V. Brown, 205 U. S. 179, 181, 27 Sup. Ct. 459, 51 L. Ed. 760, a 
very récent case, the court yet adhères to the doctrine of the Royall 
Case. Mr. Justice Harlan announces the décision in the following 
language : 

"It is the settled doctrine of this court that although the Circuit Courts of 
the United States, and the several justices and judges thereof, hâve authority, 
under existing statutes, to discharge, upon habeas corpus, one held in custody 
by State authority in violation of the Constitution or of any treaty or law of 
the United States, the court, justice, or judge has a discrétion as to the tinie 
and mode In which the power so conf erred shall be exerted ; and that in view 
of the relations existing. under our system of government, between the judl- 
eial tribunals of the Union and of the several States, a fédéral court or a féd- 
éral judge will not ordinarily interfère by habeas corpus with the regular 
course of procédure under state authority, but will leave the appllcant for the 
writ of habeas corpus to exhaust the remédies afforded by the state for de- 
terminlng whether he is lllegally restrained of his liberty. After the hlghest 
court of the state, compétent under the state law to dispose of the matter, 
has finally acted, the case can be brought to this court for re-examination. 
The exceptional cases in which a fédéral court or judge may sometlmes ap- 
propriately interfère by habeas corpus in advance of final action by the au- 
thorities of the state are those of great urgency that requlre to be promptly 
disposed of, such, for instance, as cases invoUang the authority and opéra- 
tions of the gênerai government, or the obligations of this cOuntry to, or its 
relations wlth, foreign nations." 

To the same purpose are Reid v. Jones, 187 U. S. 153, 23 Sup. Ct. 
89, 47 L. Ed. 116, and Pettibone v. Nichols, 203 U. S. 192, 27 Sup. 
Ct. 111, 51 L. Ed. 148. 

From thèse authorities it will appear that the doctrine has become so 
well settled that there can be no further question about it. The féd- 
éral court is vested with a discrétion as to when, considering the at- 
tendant circumstances and conditions, the writ shall issue. That dis- 
crétion, however, should be exercised in pursuance of law, and that 
justice and right may be subserved. There are a number of cases not 
unlike this on the facts, where the fédéral courts hâve, in the exer- 
cise of their discrétion, entertained jurisdiction to try and détermine 
the main issue. Among them may be cited In re Kimmel (D. C.) 41 
Fed. 775; In re White (C. C.) 43 Fed. 913, 11 L. R. A. 284; In re 
Spain (C. C.) 47 Fed. 208, 14 L. R. A. 97; In re Houston (C. C.) 
47 Fed. 539, 14 L- R.A. 719 ; and In re Nichols (C. C.) 48 Fed. 164. 
It will be noticed that in thèse cases référence is had to one or more of 
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tKe followmg cases, decided by the Suprême Court of the United 
States, as authority upori the main question; that is, touching- whether 
an act like the one sought to be drawn in controversy hère is in con- 
flict with the commerce clause of the national Constitution : Robbins 
V. Shelby Taxing District, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 
694; Asher v. Texas, 138 U. S. ,129, 9 Sup. Ct. 1, 32 L. Ed. 368; 
Leloup V. Port of Mobile, 127 U. S. 640, 8 Sup. Ct. 1383, 32 L. Ed. 
311; Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. 
Ed. 637; Pullman's Car Co. v. Pennsylvania, 141 U. S. 18, 11 Sup. 
Ct. 876, 35 L. Ed. 613. 

By référence to thèse cases, it will be seen that the first was prose- 
cuted to the Suprême Court of the state and then to the fédéral Su- 
prême Court on writ ôf error. The second was instituted in the state 
court by habeas corpus, then prOsecuted to the highest court of ap- 
peal, and thence by writ ôf error to the United States Suprême Court. 
The third came by writ of error tb the Suprême Court of Alabama. 
The fourth was a writ of error from the Suprême Court of the Unit- 
ed States to the Suprême Court of the District of Columbia, and the 
fifth was error to the Suprême Court of Pennsylvania. Ail thèse 
cases, therefore, took their ordinary course through the state courts be- 
fore the fédéral court entertained jurisdiction coilcerning them. Other 
cases may be alluded to, where the propriety of the exercise of the dis- 
crétion of the court in entertaining jurisdiction at once, notwithstand- 
ing the causes were then pending in the state courts, was very plain, 
namely. In re Ah Jow (C. C.) 29 Fed. 181, Ex parte Kiefïer (C. C.) 40 
Fed. 399, and Ex parte: Jervey (C. C;) 66 Fed. 957. In each of thèse 
cases, and others that might be cited of the same ténor, the question 
involved was of prime importance, and it was patent from first im- 
pression that a great wrong was being perpetrated by an enforcement 
of the state law complained against, and it was a matter of potent 
justice that the fédéral court should right the wrong summarily, as it 
might do through the instrumentality of the writ of habeas corpus. 

The case at bar is not one of thèse. The défendant is the représen- 
tative of a manufacturing institution in the state of lowa, and the 
seeming purpose of invoking the writ is to présent a test case and get a 
ruling of the court upon the validîty of the state law. The test can 
and oùght to be made in the state court, where the laW was enacted. 
True, it is charged that the law is inimical to certain clauses of the 
fédéral Constitution, but' this aîone does not confCr jurisdiction upon 
fédéral courts to take the matter out of the hands of the state court. 
It is just as much the duty of the state court to try thèse constitutional 
questions and safeguard the interests of suitors as it is that of the 
federar courts. So that it must be assumed that justice and right 
judgment will be meted out in the state courts as well as in the féd- 
éral courts. This case afîords an illustration, as it appears that the 
petitioner was subsequently tried in the state court and acquitted. 
And while the state court had no lawful authority to entertain the 
prosecution further, yet, if allowed to proceed there, it might, and in 
ail probability would, be wholly uniiecessary to resort to the fédéral 
courts. Relief, therefore, should be sought in the state courts, where 
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ail the questions can be regularly tried, rather than that resort be had 
to the fédéral courts by summary proceeding that permits only of a 
greatly narrowed inquiry. Nor is the discrétion of the court in ex- 
ercising its power upon habeas corpus to be especially controlled by 
the fact that parti cular business interests may be alïected. I quote 
the language of Mr. Justice Harlan in Minnesota v. Brundage, supra: 

"We do not think tliat the exercise by a fédéral court of Its own iiower 
Tipon liabeas corpus to discharse one held In custody by the state autborlties 
and cbarged with a violation of a state enactment sbould be materially con- 
trolled by auy considération of tlie extent of partlcular business Interests that 
juay be aiïected by a prosecutlon instltuted in a state tribunal against him, or 
of the indirect effect of bis détention in custody upon the righta of the gên- 
erai public." 

This case falls well within the principle of that case, the Royall 
Case, and others above cited, and I am impelled to the conclusion that" 
the better and sounder discrétion will not permit of the entertainment 
of the writ. The court ought not to, and may not, shirk any duty 
imposed upon it. It must be remembered, furthermore, that the exer- 
cise of a proper discrétion, having regard to the attendant facts and 
circumstances, is one of the most important duties it has to dis- 
charge. 

Thèse considérations lead to a dismissal of the writ, and it is so 
ordered. 



UNITED STATES v. EIGHTY-SEVEN BARREES. ETC., OF W^NE. SAME 

V. SIXTY BAURELS OF WINE, ETC. SAME v. StXTY- 

TWO BARREES OF WINE. 

(District Court, D. Vermont. .Tune 24, 1010.) 

Nos. 26, 27, 28. 

Intoxicating EiquoES (S 138*) — Shipment— Intekstate Coîimebce— Statutes 
— "Consignée." 

Cr. Code, § 240 (Act Cong. Jlarch 4, 1909, c. 321, 35 Stat. 1137 [U. S. 
Comp. St Supp. 1009: p. 1464]), provides that whoever shall Ivnowingly 
ship from one state Into another any package containiug intoxieating 
liquor, unless the package be so labeled on the outside cover as to i)lalnly 
Bbow the name of the c-onsignee, the nature of the contents, and the quaiî- 
tity contained thereln, shall be fined and the liquor forfeited. HeU, that 
the term "consignée" was so used In Its priinary légal sensé to deseribe 
the person to whom the Uquor was to be delivered at destination in at- 
eordance with the contract of oarriage, and hence where Wholesale mer- 
chants in California, after eollecting enough orders from purchasers in 
New Bngland to make car load shipments. labeled each package with its 
own name, the character and quantity of the liquor, and the name of the 
purchaser, and eonsigned the entire car to itself or to its own order with 
directions to the carrier to notify designated persons. the shipper was 
also the consignée within the statute ; the names of the purchasers being 
regarded as surplusage, so that there was no violation of the act. 
[Ed. Note. — Por other cases, see Intoxieating Liquors, Dec. Dig. § 138.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1440, 1450.] 

♦For other cases see same toplc & l numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Libels of information by the United States for the condemnatîon 
and forfeiture of certain barrels of wine, under Cr. Code U. S. § 
240, approved by Act Mardi 4, 1909, c. 321, 35 Stat. 1137 (U. S. Comp. 
St. Supp. 1909, p. 1464). Dismissed. 

William A. Lord and S. HoUister Jackson, for claimants. 
Alexander Dunnett, U. S. Atty. 

HOUGH, District Judge. The section of the Criminal Code upon 
which thèse actions are based is (in its material parts) as foUows : 

"Sec. 240. Whoever shall knowlngly ship « * * froin one state * * * 
into any other state * * * any package of or package containing any 
* * * Intoxlcatiiig liquor of any kind, uiiless such xjackage be so lalieled 
on the outside cover as to plalnly show the name of the consignée, the nature 
^f its contents and the quantity contained therein, shall be fined not more 
than $5,000; and such liquor shall he forfelted to the United States and may 
be seized and condemned by like proceedings as those provided by law for 
the seizure and forteiture of property imported into the United States eon- 
trary to law." Act Mareh 4, 1909, c. 321, 35 Stat. 1137 (U. S. Comp. St. Siipp. 
1901?, p. 1464). 

The two preceding sections of the Code, however, relate to the 
same législative subject. Section 238 renders it criminal for "any 
officer, agent or employé of any * * * common carrier" to know- 
ingly deliver to "any person other than the person to whom it lias 
been consigned (unless upon the written order in each instance of the 
bona fide consignée) or to any fictitious person, or to any person under 
a fictitious name," any intoxicating liquor arriving at its place of 
destination by Interstate or international transportation ; and section 
239 renders it criminal for any common carrier transporting or de- 
livering liquor after Interstate or international transportation to "col- 
lect the purchase price or any part thereof," or "in any manner act 
as the agent of the buyer or seller of any such liquor, for the purposc 
of buying or selling or completing the sale thereof, saving only in 
the actual transportation and delivery of the same." 

As thèse three sections of the Code are (unlike most of that act) 
new législation — and new not only in words but new in treatment of 
the subject-matter— their history may be appropriately considered in 
order to ascertain something of congressional intent. 

During the Sixtieth Congress there were pending in the Senate 
at least seven bills intended to regulate commerce in such manner as 
to aid the "Prohibition" législation of any state or territory. There 
were also at least two such bills introducèd into the House of Repré- 
sentatives. Generally speaking, the Senate bills sought to accomplish 
their object by subjecting Interstate and international shipments of 
liquor to the police power of the several states vvhile still in transit 
or before final delivery by the carrier. In April, 1908, thèse proposais 
were the subject of an interesting and careful report by the Coni- 
mittee on the Judiciary (Senate Report No. 499 Sixtieth Congress). 
In that report the committee states the mischief (to the correction 
of which the proposed législation was directed) to be "the misuse of the 
facilities furnished by railroad companies, express companies, and 
other common carriers in bringing in liquors from outside the states 
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to be paicl for on delivery." That this mischief deserved correction 
the cominittee agreed ; but, for constitutional reasons ably set f orth 
in the opinions (embodied in the report) of Senators Rayner and 
Knox, it was deemed improper to recommend législation in apparent 
conflict with the views regarding liquor shipments expressedi in Vance 
V. Vandercook Co., 170 Û. S. 452, 18 Siip. Ct. 674, 42 L. Ed. 1100. 

The committee therefore reported to the Senate a biU framed by it 
(Sixtieth Congress, Senate 657G). This, usually called the "Knox 
bill," contained three paragraphs corresponding in substance to sec- 
tions 238-240 of the Criminal Code. The only substantial différences 
between the third section thereof and section 240 aforesaid is the 
insertion of the word "knowingly" before the word "unlavvful" at the 
beginning of the section, and the requirement that each package shall 
not only be so labeled as to show the nature of its contents and the 
quantity contained therein, but also the name of the consignée. The 
changes just noted, and especially the requirement concerning the 
name of the consignée, are plainly in furtherance of the object looked 
upon with approval by the Senate Committee, viz. : 

"That by reqniriu.g that ail Interstate shipments of liquor shall be plaluly 
marked as to thelr contents, the (Knox) blll will enable the several States 
to trace and to control the disposition aud use of such llquors under thelr 
own police powers." 

The Criminal Code during its passage through the House of Rep- 
résentatives was amended by adding thereto what are now sections 
238-240, being the substance of the Knox bill as enlarged in the 
House, and the new législation in question was retained by the Con- 
férence Committee without any debate on the floor of either House 
so far as I can discover. Cong. Rec. March 3, 1909, vol. 43, p. 3791. 

This history of législation shows plainly that the object of the 
promoters of the bill was to restrict common carriers to the business 
of transportation only, so far as liquor is concerned, and to produce 
on the records of the delivering carrier évidence procurable by lawful 
subpœna of the identity of the récipient of any package containing 
liquor, which last resuit was thought to be attained by the require- 
ment of section 238 that delivery should be madie only to the con- 
signée "unless upon the written order in each instance of the bona 
fide consignée," and by the further requirement of section 240 that 
any package delivered should bear upon it a description of the kind 
and quantity of its contents and "the name of the consignée." 

It is observable that nowhere in thèse sections is the word "owner" 
or "purchaser" used. The requirement is not that the liquor package 
shall bear upon its exterior the name of the person buying or paying 
for it, or owning it or intending to consume its contents". The lan- 
guage is ahvays that the package shall be delivered to "the person 
to whom it bas been consigned," and that it shall be labeled with "the 
name of the consignée," and section 238 clearly recognizes the possibil- 
ity and propriety of a transfer of title by authorizing delivery upon 
the written order of the consignée. 

In the présentation of thèse cases no question has I)een made as to 
the form of proceeding or the method or manner of pleading. It has 



218 180 FEDERAL EEPOBTER. 

been assumed that the shipments about to be considered were "know- 
ingly" made, and the sole point submitted for considération is whether 
the facts agreed upon show that the marking, labeHng, or consigning 
of the liquor in question do or do not fall within the condemnation of 
the statute. 

The stipulations on file show that at divers places in Vermont and 
one in New Flampshire réside various persons who wished to procure 
barrels of wine or kegs of brandy. Thèse persons ordered the same 
f rom the Oliveto Wine Company or the Ciocca Lombardi Company, 
wine merchants of San Francisco, Cal. Thèse companies permitted 
orders to accumulate, until the quantity so ordered was sufficient to 
load three freight cars — a procédure permitting the vendors to obtain 
"car load rates" on their shipments and save very considérable ex- 
pense. The Oliveto Company accordingly shipped one car load from 
its California vinery to Barre, Vt., which car contained the number of 
barrels and kegs ordered from it by upwards of 80 différent persons 
residing as aforesaid. 

The Ciocca Company likewise shipped two car loads of wine, each 
containing the aggregate orders of an even larger number of custom- 
ers. 

For each one of the cars so loaded and shipped the shipper took out 
one bill of lading. In the case of the Oliveto Company the bill was 
"straight"; that is, it recites the receipt from said Oliveto Company 
of "one car load of wine" consisting of 87 barrels and 2 kegs "con- 
signed to Oliveto Wine Company, Barre, Vt." The bill of lading 
is in terms "nonnegotiable," and at the foot thereof is written: 

"Please deliver the car wine to Enrleo Rulfo and oblige. 

"RespectfuUy, 

"Ollreto Wine Company." 

Rulfo lived at Barre, and had ordered a single barrel, which was 
on the car. 

Both bills of lading taken out by the Ciocca Company are "order" 
bills ; that is, they acknowledge receipt from the vendor and shipper 
of a specified number of barrels and kegs of wine and brandy in cer- 
tain cars, one of which is "consigned to order of Ciocca Lombardi 
Company destination Barre, Vt., Notify G. Moruzzi at Barre, Vt." 
And the other similarly consigned, except that the party to be noti- 
fied is A. Sassorossi. Both persons to be notified had ordered small 
quantities of wine, which were parts of the several shipments. 

Each barrel and keg of this liquor bore upon it a statement of 
the nature of the spirits contained therein, the quantity thereof, the 
name of the Oliveto or Ciocca Company (as the casé might be), and 
the name of the person who had ordered it and for whom it was 
ultimately intended. 

The bill of lading issued for each car declared the name of the 
shipping corporation and set forth that the contents of the car were to 
be delivered (in one instance) to the Oliveto Company itself and 
(in the other two instances) to the order of the Ciocca Company. The 
manifesting or freight records of the various railroads over which 
thèse cars passed followed the bills of lading, and showed in each 
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instance that a car load of wine was deliverable to a certain corpora- 
tion or its order (as the case might be) at a place in Vermont. 

The names of the ultimate consumers, or customers of the wine 
companies, were never brought to the carrier's attention, or made 
a matter of record by any carrier, except that Rulfo when he ex- 
hibited the Oliveto Company's bill of lading to the station agent at 
Barre showed him also a list of the customers (corresponding to the 
names on the barrels and kegs) pinned to the bill. 

There being nothing in the act prohibiting bulk shipments, and noth- 
ing requiring liquors to be always delivered to the owner or pur- 
chaser or consumer (as such), it seems to me that this record was 
perfect, and that not only was the letter but the spirit of the législa- 
tion lived up to, unless the shipper, whose name was on each package, 
cannot be regarded as the consignée of the contents of the cars in 
question, or unless it is necessary for the vendor of liquor to ship in 
the name of his vendee, and such are the contentions of the govern- 
ment. It becomes necessary, theref ore, to ascertain in what sensé the 
Word "consignée" is used in this statute. 

There being no statutory définition of the word contained in the 
act itself, it must be assumed that Congress used it in its ordiinary 
commercial and légal signification. 

In California, where this shipment originated, it is declared by 
statute that a "consignée" is "the person to whom freight is to be de- 
livered." Civ. Code 1906, § 2110. And this définition, which is 
plainly intended to be no more than a déclaration of existing law 
and usage, has been carriedi into the Codes of Montana, Oklahoma, 
and North and South Dakota. It is undoubtedly true that a con- 
signée is often a purchaser ; but it is not necessary that he should hâve 
any interest in the goods consigned to him. As long ago as 1798 the 
Court of Common Pleas, per BuUer, J., inquired, "What is a con- 
signée?" and answered the question as follows: 

"Consignée is a person reslding at ttie port of delivery to whom the goods 
are to be delivered when they arrive there." Wolf v. Horncastle, 1 Bos. & 
Pul. 322. 

In Gillespie v. Winberg, 4 Daly (N. Y.) at 330, the Common Pleas 
of New York City said: 

"Consigner and consignée in the ordinary mercantile acceptation of thèse 
words signifies the shipper of merchandlse and the person to whom it is 
addressed. To consign in the mercantile law is ordlnarily to send or trans- 
mit gooda to a merchant or factor for sale, and a consignée is consequently 
the person to whom they are consigned, shipped or otherwise transmltted." 

In Lyon v. Alvord, 18 Conn. 66, the Suprême Court of that state, 
in considering a déclaration in assumpsit to recover the expense of 
saving from sea péril certain goods alleged to be "consigned to the 
défendant," remarked; 

"Counsel hâve attempted to show that the Import of the language of the 
count is that the défendant was the owner (of said goods) ; and it is said 
that the term 'consignée' is often used as synonymous with 'owner.' We are 
not aware of any such use of the term, much less that such is the fair import 
of it. That a man may be and often is both consignée and ovnier of goods 
cannot be questioned, but still ail that is meant by the term is one to whom 
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goofls are consîgned; and so far from any necessary or even natural Inference 
arising from Its use that the consignée is In faet owner, It Is belleved that the 
consigner is as often tlie owner of the goods eonslgned as tbat the consignée 
Is. The term is nearly synonymous with 'factor,' a person to whom goods 
are sent for sale or safe-keeping." 

It is said in Memphis & L. R. R. Cc. v. f reed, 38 Ârk. 622, that : 

"When the terms 'conslgnor' and 'consignée' are used, by the former is 
meant a vendor who ships, and by the latter a purchaser to whom they hâve 
been sent." 

But the court in that case was considering- the rig-ht of stoppage in 
transitu, so that, while the statement is correct in respect of the mat- 
ter under considération, it cannot be accepted as a gênerai commercial 
définition of the word "consignée." 1, . -,^> ^ 

It therefore seems plain that "consignée" as used in this statute 
must be taken in its ordinary signification, and to mean that person 
or corporation to whom the carrier may lawfuUy make delivery of 
the consigned goods in accordance with its contract of carriage. Such 
deliveree may or may not be the owner; he may be a mère bailee, 
gratuitous or otherwise, a vendee, a commission merchant, or a mère 
agent of the shipper; and he may even be a swindler, who had de- 
ceived the shipper or consigner into sending him goods to which he 
can assert no légal or équitable title or interest whatever. In deter- 
mining who is a consignée the question is not in the first instance to 
ascertain the contractual relations or lack of them between the person 
shipping the goods and the person entitled to receive them, but to 
correctly interpret the contract of carriage made by the shipper with 
the carrier; 

That the real owner of the goods may at any time lawfully assert 
his title thereto is unimportant, for whether such title be asserted 
by a stoppage in transitu, or a demand foUowed by an action in trover 
and conversion (Bliven v. Hudson River R. R. Co., 36 N. Y. 403; 
I^ester v. Delaware, etc., R. R. Co., 93 Hun, 342, 36 N. Y. Supp. 907), 
the success of the stoppage notice or the action in conversion rests, 
not upon the contract of carriage, but upon the rescission or setting 
aside thereof by higher right. 

In the case of the Qliveto Company the bill of lading was "straight" ; 
that is, it was specifically agreed between shipper and carrier that it 
was not negotiable. 

The request of the shipper to deliver the car to Enrïco Ruifo (above 
set forth) is a written order within the language of section 239, but it 
was not (in the absence of any statute on the subject) such a trans- 
fer of the bill of lading or of the goods described therein as to oblige 
the delivering carrier to hand over the contents of the car to Rulfo 
if it was not thought safe so to do eitherout of distrust or for fear of 
violating any of the statutes now under considération. 

The test is whether Rulfo could hâve maintained an action upon the 
bill of lading in his own name by virtue of the request aforesaid. 
That he could not do so at common law is too plain for argument. It 
required the bills of lading act of 1855 (18 and 19 Victoria, c. 111) to 
render any bill of lading in Great Britain capable of even quasi nego- 
tiability, and no more than that has been recognized in the United 
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States, where, as said by Fuller, C. J., in Friedlander v. Railroad Co.. 
130 U. S. 416, 9 Sup. Ct. 570, 32 L. Ed. 991 : 

Bills of lading "are regarded as so much * * * articles of merchaudise, 
in that they are symbols of ownership of the goods they cover. * * * 
Whlle not negotiable as commercial paper Is. blUs of lading are coiunionly 
used as securlty for loans and advances ; but it is only as évidence of owner- 
ship spécial or gênerai of the property mentioned lu them and of the right to 
receive such proi>erty at the place of delivery." 

No such quasi negotiability can attach to a bill nonnegotiable by 
agreement. 

Ëoth of the shipments by the Ciocca Company were under order 
bills ; that is, the shipping instruments themselves contained an agree- 
ment that the fullest measure of negotiability recognized by law was to 
be given the bills of lading in question. The fact that the delivering 
carrier was directed to notify a résident of Barre of the arrivai of 
the cars does not make the person to be notified either the consignée 
of the goods or the agent of the shipper — for any other purpose than 
that of receiving the notice. As was said in Furman v. Union Pacific 
R. R. Co., 106 N. Y. 579, 13 N. E. 587 : 

"The very présence of the word 'notify' * * * shows that (the person» 
to be notified) are not intended as the consignées ; if they are, the word is 
wholly unnecessary * * * and to place in the bill of lading a direction 
to notify certain persons to whom if consignées it was the carrier's duty to 
dellver, or at least to notify of the arrivai of the goods, is a plain notice 
that (in the absence of further directions) they are not the consignées." 

And the same doctrine is more concisely put in Joslyn v. Grand 
Trunk Ry., 51 Vt. 95. In that case certain corn was shipped "by 
Nutting & Co. to Island Pond to their own order with directions to 
the défendant (railroad company) to notify J. C. Page." The railroad 
Company "treated Page as the consignée and delivered" the goods to 
his teamsters. The court continued: 

"This was a delivery to the wrong person which rendered the défendant 
liable for the value of the corn to the owner thereof unless such owuer's 
couduct had indueed the misdelivery by the défendant." 

And this must follow from the very nature of a bill of lading, for, 
as asked by Redfield, C. J., in Davis v. Bradley, 28 Vt. 124, 65 Am. 
Dec. 226, what is a bill of lading? 

"It seems to be nothing more than an aeknowledgment that the goods are 
put on board the ship at one port to be delivered to A. B. at another port 
or to his asslgns. » * * The consigner niay if he choose take the bill of 
lading in his own name, and he can then indorse it. But unless he restricts 
the cousignment to be delivered for his own use the consignée is the party 
entltled prima facie to coutrol the delivery aud the title." 

Who therefore is entitled under the law merchant to "control the 
delivery and the title of goods in the possession of a common carrier? 
Evidently the consignée, and it is one of the tests of his position as 
consignée that he is so entitled, and no one can be more absolutely 
so entitled than the shipper named as consignée in a "straight" bill, 
or the original holder of a negotiable bill with lawful right to indorse 
the same. 
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I am therefore of opinion that the Ciocca Lombardi Company was 
the consignée as well as the consignor of the goods shipped by them. 
If they had indorsed and delivered their negotiable bills of lading, the 
lawful indorsee or subséquent holder of said bills would hâve become 
the owner of the goods covered by them, and the indorsement would 
hâve been a written request within section 239 ; so that the transaction 
wouldl hâve been lawful, although there is no évidence that in this 
case such a course was pursued. 

Quite as plainly was the OHveto Company the consignée of the 
goods shipped by them. 

As therefore it appears by stipulation that every package contained 
in each one of the cars referred to was labeled with the name of the 
consignée (i, e., the Oliveto Company or the Ciocca Company, as 
the case required), as well as with the other information demanded 
by section 240, I think the goods in question are not subject to for- 
feiture. 

The inscription upon the several barrels and kegs of the names of 
those persons who had ordered the wine from the shippers was mère 
surplusage, for there is nothing in the statute to prevent the addition 
of any legend to a barrel of wine as long as the description, the 
quantity, and the name of the consignée be stated thereon. 

The informations are severally dismissed. 



GAT et ah V. HUDSON RIVER ELECTRIC POWER CO. et al. 

In re QUINN. 

(Circuit Court, N. D. New York. July 23, 1910.) 

1. BiLts AND Notes (§ 363*) — Tbansfer— Right of Teansfeeee— Oo-llatebai, 

Sectjbity. 

A Company sold goods under a contraet, among othér thlngs retalnlng 
title until payment of the prlce. Purchase-money notes were given and 
subsèquently were transferred to a purchaser for value, wlthout transfer 
of the contraet. It dld not appear that the company abandoned the lien 
before transferrlng the notes. Held, that the transfer of the notes car- 
ried with It the contraet in so far as It reserved tltle to the goods, as col- 
latéral seeurlty for payment of the notes, though the transférée was at 
the time of the transfer ignorant of the existence of the contraet. 

[Ed. Note. — For other cases, see Bills and Notes, Dec. Dig. § 363.*] 

2. Bills anp Notes (§ 363*) — Tkansfer— Riqht of Tbansfeeeb— Collatebal 

Secubity. 

The transférée was not estopped from asserting his lien because he flled 
a clalm against the maker's receivers, stating that he had no seeurlty, 
when in fact he dld hâve but was ignorant thereof. 

[Ed. Note. — For other case% see Bills and Notes, Dec. Dig. § 363.*] 

Action by Eben H. Gay and another against the Hudson River Elec- 
tric Power Company and others. Pétition by John C. Quinn for a lien 
on certain property. Judgment for petitioner. 

See, also, 178 Fed. 499. 

This is a pétition by John C. Quinn to hâve George W. Dunn, Milton 
De Lano, and Charles W. Andrews, receivers appointed in the above-entitled 

*For other cases see eame topic & | number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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action and contlnued as such In certain mortgage foreclosure proceediugs now 
pendlng, authorlzed by the court Instructed to carry out the terms of a certain 
contra et entered into between the Engineer Company and the Hudson River 
Electric Power Company, by paying to said Quinn the sum of $2,500, with in- 
terest from May 28, 1908, and also desires the court to hold that if not paid 
said Quinn is entitled to the property mentioned in such agreemeut. 



Walter A. Chambers, for petitioners. 

Abram J. Rose and Geo. B. Curtiss, for receivers. 



RAY, District Judge. The material facts proved, and which I find 
from the évidence given before the spécial master, are as follows: 

(1) March 30, 1898, the Engineer Company made a written con- 
tract with the Hudson River Electric Power Company whereby it 
tnjreed to sell to the power company, and that company agreed to pur- 
chase and hâve installed, what is known as the "balanced draft System," 
being certain appliances and personal property. The property was de- 
livered, received, accepted, and installed by the power company at its 
plant in Utica, N. Y., and pursuant to the agreement the power com- 
pany gave to the Engineer Company in payment therefor $1,000 and 
four notes of $1,000 each made by said company and indorsed as re- 
qi:ired by the contract and dated May 28, 1908. The notes were to 
run for 2, 4, 6, and 8 months. Article 4, § 1, provided as follows : 

"The tltle to the apparatus herein sold shall not pass from the contracter 
(Engineer Company) until ail payments hereunder (includiug deferred pay- 
ments if any) shall hâve heen fully made in cash. The purchaser asrees to do 
ail the acts necessary to maiutaiu and perfect such rétention of title in the 
company as well as protect the apparatus from ail damages whatsoever." 

The clause of the contract relating to payment reads as follows : 

"The priée of the 'halanced draft System' as furnlshed by the contracter and 
the license to operate the same uiider the patents controUed by the Engineer 
Company in connection with the boilers herein speclfied shall be the sum of 
flve thousand dollars ($5,000) payable one thousand dollars ($1,000) May 15, 
1908, the balance by four notes for one thousand dollars ($1,000) each, for 2, 4, 
6 and 8 months, with interest, upon delivery of materials ; said notes to be 
made by the Hudson River Electric Power Company and indorsed by Eugène 
I/. Ashley and by E. H. Gay and Company." 

It also contained the f oUowing : 

"The purchaser agrées in case additlonal boilers are Installed in thls plant 
to equlp them with the halanced draft System to the extent of the excess 
capacity of the apparatus furnlshed under this contract, at flve dollars ($5.00) 
per horse power, the contracter furnishing the damper controllers for the 
additional boilers. 

"The contracter agrées as follows. subject to the opération of the equipment 
as per the instruction of the contracter, to wit: That the material and work- 
manship of the apparatus furnlshed under this contract shall be perfect and 
the contracter will furnish at his ewn expense any parts which may prove 
détective within one year from date." 

This agreement was never filed or recorded as a mortgage or as a 
conditional sale. 

(2) August 5, 1908, one note was paid in full, and October 5, 1908, 
$5(3o was paid on another of said notes and a renewal note of $500 
g-iven and accepted for the balance by said Quinn, who had then be- 



224 ISO FEDERAL HEPORTEK. 

corne the owner of the notes but not of the contract by any written 
assignment. 

(3) October 31, 1908, in the equity suit above entitled, Geo. W. 
Dunn, Milton De Lano, and Chas. W. Andrews were appointed re- 
ceivers of ail the property, etc., of said company, and seven other allied 
companies, and the Utica plant and this property came into their pos- 
session and has so remained ever since. The receivers were empow- 
ered and directed to carry on the business, and they hâve done so, and 
this property in question is necessary for the opération of the Utica 
electrical plant. 

(4) In September or October, 1908, and before the appointment of 
the said receivers, the notes were transferred to John C. Quinn. They 
had been indorsed by the Engineer Company, but before delivery that 
company canceled its indorsement. They were transferred and deliv-' 
ered in exchange for some $30,000 of the stock of that company. The 
contract of sale was not assigned or transferred to Quinn or to any 
one for him at the time the notes were given in exchange for the 
stock, and there was no agreement or understanding that it should be. 

(5) In 1909 this court made an order directing the receivers to ad- 
vertise for claims against said Hudson River Electric Power Company 
and requiring ail claims to be presented, and notice was given accord- 
ingly. 

(6) On or about the lOth day of July, 1909, said John C. Quinn, 
then the owner of said notes, which he had acquired as aforesaid in 
payment for said stock, duly presented his claim in writing and under 
oath to said receivers, the officers of this court, on said notes against 
said Hudson River Electric Power Company, setting same out as his 
claim against the said company, stating the amount due and the consid- 
ération thereof, and also stating in said claim verified July 10, 1909, as 
f ollows : 

"That the said notes were duly dellvered before maturity to the said John 0. 
Quinn, who Is now the owner and holder thereof; that no part of said in- 
debtednéss of said twenty-flve hundred ($2,500.00) dollars has been paid ; that 
there are no ofîsets or counterclaims to the same and no judgment has been 
rendered thereon ; and the said John C. Quinn has not uor has any person by 
his order or to his knowledge or belief for his use had or received any 
maiiner of security for said debt whatever." 

The said receivers accepted the said claim so presented, and allowed 
same and acted thereon in making reports to this court, obtaining or- 
ders of référence, etc. 

(7) Thereafter and in January, 1910, and after the power company 
had made payments to Quinn on said notes and he had taken a new 
note of $500 in renewal of the balance of the $1,000 note, one Eezinsky, 
who had acted for Quinn in getting the notes, obtained for the En- 
gineer Company an assignment as f ollows : 

"In considération of the sum of one dollar the Engineer Company hereby 
sells, assigns, transfers and sets OTer unto John C. Quinn ail its riglit. 
title and interest in and to ail property delivered by it to the Hudson Kivev 
Electric Power Company in accordauce with the terms of a contract between 
the Engineer Company and the said Hudson River lilectric Power Company 
of which a copy is hereunto annexed and made a part liereof, togethei' witii 
any and ail rights and privilèges to asb, demand and recelve payment for said 
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property, or to take, î-eceiveaiid redaim said property and to take any and 
ail proceediiigs to reclaim said i)roi)eity. 

"In witness whereof the Engineer Company lias liereunto set its torporate 
seal and caused the same to be executed by its vice président this llth day 
o£ Jauiiary, 1910. The Enirineer Company, 

"R. E. Fox, Jr., Vice Très." 

That thereafter and in February, 1910, said Quinn filed and served 
his pétition in this proceeding. 

(8) The évidence shows that Quinn and the person acting for him 
in exchanging the stock for the notes did not sec this contract or 
know its contents, and that at the time the exchange was niade the 
Engineer Company did not make its existence or terms known or 
agrée to transf er any such contract. Qtiinn concèdes he knew nothing 
of it. 

(9) I think and hold that the Engineer Company did not agrée or 
intend to assign or transfer the contract to Quinn, or to retain any Hen 
or claim on the property. George Eezinsky, a Cahfornia lawyer, who 
did the business, and who was representing himself as the owner of 
the stock when he was not, says : 

"I then negotlatod this matter wlth Mr. McLean on behalf of the Engineer 
Company which resulted in my tnrning over to him this stock of tlie company 
and received thèse three notes (the ones in question) as a considération tliere- 
for." 

He also says : 

"The notes were considered as perfectly good, but at the time the notes were 
turned over to me, or about to be turned over to me, they bore the indorsement 
of the Engineer Company, and Mr. Mcl^ean said he did not désire to bind 
the Engineer Company to pay the notes ; that I would hâve to take the notes 
at my own risk. I said I was quite satisfied to do that and was satisfled 
to hâve the indorsement of the Engineer Company which was on those notes 
canceled, Irat that I desired it understood that, although the Engineer Com- 
pany was not resjjonsible as an indorser on the notes or responsible to me for 
the notes, I did not want to take them at my own risk. Mr. McLean then 
told me that ail rights and interest of any kind that the Engineer Company 
had against the Hudson River Electric Power Company would be transferred 
to me together with thèse notes, and that the Engineer Company would do 
ail that they could in every way ; that I might call upon them to assist in 
the collection of the notes, if anything of that kind was required, and Mr. 
McLean said that that was his understanding. That was the understand- 
ing between us, but that the Engineer Company itself should not be respons- 
ible for the payment of the notes. I took the notes with that understanding 
and turned over the stock to him, of the Engineer Comijany. ïhat was in 
July, 1908. Afterwards I turned the notes over to Mr. Quinn and clairaed 
no interest in them after I turned them over to ilr. Quinn. I never did as 
between Mr. Quinn and myself obtaln any substautial interest in the notes." 

He also says he had no interest in the stock or notes. He also dis- 
agrees with Quinn as to what he told Quinn. 

The power company by the receivers insists: (1) That the transfer 
of the notes by the Engineer Company without an assignaient of the 
contract or the rights of that company under the contract operated to 
relieve the property from the conditional sale; and (2) that by the 
présentation of the claim by Quinn and his oath that there was no se- 
curity he is now estopped from claiming security. I do not believe 
Lezinsky when he says McLean agreed to transfer to him the contract. 
180 F.— 15 
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No excuse for not doing it when the notes were delivered, if it was 
a part of the agreement of transfer, is given. His story on this point 
is not consistent or probable. But subsequently the Engineer Com- 
pany did transfer the contract to Quinn. Can he enforce it as against 
this property? Is the title of the property in him? When the En- 
gineer Company sold the notes and Quinn bought them he did not 
purchase the property or the interest the Engineer Company had 
therein. Having sold the notes without transferring the contract or its 
rights under it, did the Engineer Company hâve any claim on the 
property which it could subsequently transfer for $1 to Quinn? 

I do not think the time or date when the assignment of the contract 
was made is material, provided it was agreed that the contract should 
be assigned with the notes to Quinn or for his benefit. The claim on 
the property, the rétention of title by the Engineer Company, was in 
the nature of collatéral security for the payment of the debt. 

In Stillman v. Northrup et al., 109 N. Y. 473, 481, 482, 17 N. E. 
379, a bond and mortgage was executed and delivered. The mort- 
gage was, of course, security for the bond. The mortgagee assigned 
the bond and mortgage to one N., and in the assignment guaranteed 
the payment of the mortgage to N., but did not guarantee the payment 
of the bond. Thereafter N. assigned the bond and mortgage, but did 
not assign the guaranty. The Court of Appeals held that it was evi- 
dently the intent to guarantee the payment of the bond, or debt, as well 
as the mortgage, and that the guaranty so operated, and also that the 
assignment operated to assign the guaranty which was subsequently 
done, and also: 

"But It is well settled that the assigmnent of a bond and mortgage car- 
ries with it the guaranty of payment or collection although not mentloned 
in the assignment. Oraig y. Parkls, 40 N. Y. 181 [100 Am. Bec. 469]. The 
transfer of the debt to the plaintiff carried with it, as incident thereto, ail 
the securities for its payment." 

Treating the contract so far as it retained title to the property as a 
collatéral security for the payment of the notes, the mère transfer of 
the notes carried the collatéral. But this contract contained other 
provisions obligatory on both the Engineer Company and the power 
Company at the time the notes were transferred to Quinn, as before 
recited. It is évident from the testimony that there was no agreement 
to transfer the contract as such and as a whole and impose its obliga- 
tions on Quinn, or any intent on his part to assume it or its obliga- 
tions. The subséquent absolute assignment of the contract was not 
therefore in exécution of any agreement, express or implied, made as 
part of the agreement for transferring the notes and debt represented 
thereby. If the rule is applicable hère that the transfer of notes car- 
ries the collatéral, and it is held that the contract so far as it reserved 
title was collatéral, and that it passed as an incident of the debt repre- 
sented by the notes to that extent, and so carried title to such prop- 
erty to Quinn, it must be so held because the law so operated, and 
not because of any express agreement to that effect. In Winstead v. 
Bingham (C. C.) 14 Fed. 1, 3, the court said, holding that the transfer 
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of a note, the payment of which was secureci by a mortgage on real 
estate, carried the mortgage although there was no assignment thereof : 

"At common law and in equlty It is well eettled that the incidents folio w 
the principal, and that the transfer of a note secured by a mortgage carries 
with it the mortgage security ; so that the transfer by delivery of a note 
payable to bearer will transfer the mortgage given to secure the note." 

When the notes in question were transferred to Quinn, neither he 
nor Lezinsky knew of the existence of this contract reserving title. 
Quinn knew nothing of it, but Lezinsky knew generally that the En- 
gineer Company h ad printed contracts which it used in making such 
sales containing this clause and assumed there was such a contract in 
this case. No représentation was made that such a contract existed. 
But if the contract was a collatéral security for the notes, and such a 
security passes on the transfer of the notes, it would seem to be im- 
material that Quinn did not know the contract was in existence. 
There is respectable authority to the effect that the assignée of a diebt 

" — Is entltled to the beneflit of ail collaterals received by the créditer, al- 
though he did not originally rely upon them, or know of their existence, 
and is entitled In equlty to the beneflt thereof as against B. who surreudered 
the same to A. without his knowledge or consent. Vail v. Foster, 4 N. Y. 
312; Higgins v. Wright, 43 Barb. [N. Y.] 461; Merchants' & Mfrs.' Bank 
V. Cumings, 149 N. Y. 364 [44 N. E. 173] ; Cowen^s Treatise, vol. 1 (5th Ed.) 
$ 45T." 

But it is claimed that the Engineer Company abandoned its security 
or claim on the property. I really find no évidence of such an aban- 
donment unless it results f rom the fact that it severed the notes f rom 
this contract and sold the notes independent thereof and by canceling 
its indorsement and holding the contract may be said to hâve aban- 
doned or released ail claim to the property itself. When Quinn took 
the notes, there was no default, and no right existed to take the prop- 
erty; but I cannot see that this makes any différence hère. If the 
rétention of title in the nature of a lien on the property as security for 
the debt was in fact collatéral security, I do not see, on principle, how 
it can be held in face of the authorities that the lien or security did not 
pass to Quinn. 

This position finds strong support in Esty v. Graham, 46 N. H. 169, 
170; Rigney v. Lovejoy, 13 N. H. 247; Ross-Meehan Co. v. Ice Co., 72 
Miss. 608, 18 South. 364; McPherson v. Lumber Co., 70 Miss. 649, 13 
South. 857; Cutting v. Whittemore, 72 N. H. 107, 110, 54 Atl. 1098; 
Willston on Sales, p. 522, § 332 ; Little Rock v. Collins, 66 Ark. 240, 
50 S. W. 694; Townsend v. Southern Pac. Co., 127 Ga. 342, 56 S. E. 
436, 119 Am. St. Rep. 340. In Cutting v. Whittemore, supra, at page 
110 of 72 N. H., at page 1099 of 54 Atl, the court says: 

"It has been deeided in this state that a vendor who sells a chattel re- 
serving the title untll the purchase price is paid retains the gênerai prop- 
erty therein, not as the absolute owner, but as collatéral security, not 
difCering materially from security by way of mortgage or other lien, and 
that a trajisfer of the debt carries with It, as au incident, his interest in 
the chattel, in the same manner as the assignment of a mortgage debt would 
carry with It the mortgage." 

Cases are cited to sustain the contention. Willston on Sales states 
the same ruie. 



228 180 FEDERAL REPORTEE. 

In some of the cases the note transferred in and of itself reserves 
title to the property in payment for which it was given. In such a 
case there would be no question, it seems to me, that the transfer of 
the note would carry with it tlie contract reserving the title in the 
property, and hence carry the interest of the vendor of the chattel m 
the chattel tO' the purchaser of the note. My attention has not been 
called to but one case holding the contrary. Domestic Sevving Ma- 
chine Co. V. Arthurhultz, 63 Ind. 322. 

I think the view I hâve taken is also sustained by the Court of Ap- 
peals in Merchants' & Manufacturers' National Bank v. Cummings, 
149 N. Y. 360, 44 N. E. 173. The question is not f ree f rom doubt ; 
but it seems to me but just that the purchaser of the notes in ques- 
tion for a valuable considération should hâve the benefit of the security 
held by the Engineer Company in view of the fact that that company 
subsequently actually assigned its interest in the property to Quinn. 
It is of course true that, if the Engineer Company actually abandoned 
its lien and claim upon the property when it assigned the notes to 
Quinn without transf erring its interest in the property, the lien was ex- 
tinguished and could not thereafter be revived by an assignment of 
the contract. But I find no évidence that the Engineer Company in- 
tended to abandon the lien and dlid abandon it before passing the notes 
to Quinn. If the contract retaining title was a collatéral security for 
the notes and passed with the notes as an incident thereto, in so far 
as title to the property was retained as security, then, in the absence of 
some agreement or other affirmative action on the part of the En- 
gineer Company, it seems to me that Quinn took title as collatéral se- 
curity, even though he was ignorant at the time of the agreement be- 
tween the Engineer Company and the power company. 

The gênerai trend of the cases is to apply équitable rules in such a 
case and give the purchaser of the debt for a considération ail the col- 
latéral security which the original holder of the note held for its pay- 
ment. 

I am therefore compelled to hold that Quinn has a lien on this prop- 
erty for the amount of the notes. I do not think that Quinn is es- 
topped from asserting his lien at this stage for the reason he filed a 
claim stating he had no security, when he in fact did but was ignorant 
thereof. The situation of the parties has not been changed for the 
worse in reliance thereon. The receivers are instructed to pay the 
$2,500, and interest at the rate of $250 per month commencing August 
1, 1910. They will also pay the charges and expenses of the spécial 
master fixed and allowed at $164.83. 

So ordered. 
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In re BIRD. 
(District Court, D. Minnesota. Fourth Division. June 27, 1910.) 

1. Evidence (§ 441*) — Weitten Contbact— Paeol Evidence. 

Where an assigmnent of certain coUaterals provlded that any sur- 
plus remairàng after the assignee's debt vs^as paid sliould be returned 
to tlie assigner, évidence of tlie assignee's agent that the assignment 
was taken in fuU settlement of the assignee's claim was inadmissible 
as contradicting the assignment. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. | 2038; Dec. 
Dig. § 441.*] 

2. Bankeuptcy (§ 161*) — Pledged Sectirities— Assignment of Eqtjitt— Ef- 

FECT. 

A bankrupt having in June, 1906, assigned certain securities to a 
bank to secure payment of a debt owing to the bank, on the same date 
executed to the A. Company, another creditor, an assignment of ail his 
equity in the securities. The equity assigned was to be determined 
only after the bank's debt and interest had been fully satisfied, the 
A. Company agreeing to return any surplus remalnlng after satisfac- 
tion of its claim. Nearly two years aft~r, while the securities remained 
In the possession of the bank, and when its claim had been paid, ex- 
cept the sum of $165.82, a bankruptey pétition was flled against the 
assigner and he was adjudged a bankrupt. Held, that such assignment 
of the bankrupt's equity in the pledged securities was valid both un- 
der the Bankruptey Law (Act July 1, 1898, c. 541, 30 Stat. .544 [U. S. 
Comp. St. 1901, p. 34181) and under the law of Minnesota (Rev. Laws 
1905, § 4302) without registration, and took efCect from the date of 
delivery and notice to the bank. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 261; Dec. 
Dig. § 101.*] 

8. Bankbuptct (§ 161*) — ^Statutes— Construction— Take Possession Of— 
"Deliveky and Taking Possession." 

Bankr. Act, July 1, 1898, c. 541, § 3b, 30 Stat. 547 (U. S. Comp. St. 1901, 
p. 3422), provides that the four-month period shall not expire until four 
months after the date of the recording or registration of the trans- 
fer or assignment, if by law such recording or registration is required 
or permitted, or if it Is not from the date when the beneficlary takes 
noterions, exclusive or continuons possession of the property, unless 
the petitioning creditors hâve received actual notice of such transfer 
or assignment. Held that, where a bankrupt, two years prier to ad- 
judication, assigned his equity of rédemption In certain pledged securi- 
ties, and notified the pledgee of such assignment, such notice was équi- 
valent to a delivery and a taking possession thereof by the assignée 
■within the bankruptey act. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. 8 261 ; Dec. 
Dig. § 161.*] 

4. Bankeuptcy (§ 161*) — Accounts— Assignment— Collection— Préférences. 
When an assignment of accounts Is made by a debtor more than four 
months prier to bankruptey, the fact that the accounts are not col- 
lected by the creditor within four months does not make the transac- 
tion a préférence. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 161.*] 
•For other cases see same topic & § ntjmbee In Dec. & Am. Digs. 1907 to date, & Rep'r tndexe» 
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In the niatter of Francis J. Bird, bankrupt. On certificate to re- 
view the détermination of a référée directing the delivery of certain 
pledged securities to the Foster-Armstrong Company. Afflrmed. 

Dodge & Webber, for creditors. 

Welch, Hayne & Hubachek, for Armstrong Piano Co. 

WILLARD, District Judge. On April 8, 1908, a pétition for invol- 
untary bankruptcy was filed against I5ird, and he was adjudicated a 
bankrupt on the 5th day of May, 1908, On June 9, 1906, the North- 
western National Bank of Minneapohs had in its possession a large 
quantity of promissory notes and conditional sale contracts belonging 
to Bird, which notes and contracts had been pledged to the bank by 
Bird, to secure the payment of a debt owing to the bank by him. On 
the same day — 'June 9, 1906 — almost two years before the pétition in 
bankruptcy was filed, Bird and the Foster-Armstrong Company made 
the following contract iii writing: 

"For the considération of one dollar and other valuable considération, I 
hereby asslgn ail my right, tltle, and interest in the equlty of collatéral paper 
held by the Northwestern National Bank of Minneapolis, Minn., against my 
loan of présent date amotintlng approxiniately to four thousand three hundred 
seventy-eight dollars ($4,378) and interest due and accruing thereon, to the 
Arnistrong Piano Company of Rochester, N. Y., and hereby guarantee the pay- 
ment of same, together with Interest, cost of collection and attorney fées, at 
maturity or any time thereafter. I further agrée that, shotild any of the in- 
struments be repossessed and be resold, should any deficlency arise by reason 
of such sale, to pay same, together with ail costs of repossession and sale, and 
hereby waive notice of nonpayment, demand, notice of protest and suit against 
the signer, and agrée that any extension which roay be granted to the maker 
thereof shall not In any manner release the underslgned. Equity reterred to 
shall be determined only after sald bank shall hâve their loan and ail in- 
terest due thereon fully satisfled. I further agrée and guarantee to the 
Armstrong Piano Company, that the said equlty shall net not less than one 
thousand dollars and interest thereon, and it is further agreed and under- 
stood that, sliould said equlty net in fuU claim of Armstrong Piano Co. 
amounting to $1,920 and interest due thereon, the surplus remaining there- 
after shall be returned to me. 

"Dated thls ninth day of June nineteen hundred six, at Minneapolis. Mlnn. 

"Francis J. Bird. [Seal.] 

"Armstrong Piano Co., 

"J. H. Shale, Treas. 

"Witness: May A. Smith." 

To this contract was attached and made a part thereof a list of the 
notes and accounts therein referred to. Before signing the contract 
the agent of the Foster-Armstrong Company went with Bird to the 
Northwestern Bank, and there examined ail of the notes and con- 
tracts, made a list thereof, and ascertained the amounts that had 
been paid thereon. After the contract was signed a copy of it was 
left with the Northwestern Bank, and the officer in charge of the mat- 
ter refused to accept the contract; but that refusai of course could not 
in any way affect the rights of either Bird or of the creditor. Since 
June 9, 1906, the bank has collected from the notes and contracts 
sufficient money to pay its claim against Bird, except the sum of 
$165.82, and on October 3. 1908, upon a pétition of the Foster-Arm- 
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strong Company made în this bankruptcy proceedîng, the bank dis- 
closed that it had in its possession the notes and contracts mentioned 
and described in a certain Exhibit A, and that the balance of its said 
claim against said bankrupt was at that time the sum of $165.82. 
The bank then and there agreed to turn over and did turn over to 
the trustée in bankruptcy the notes and contracts described in said ex- 
hibit, it being then and there also agreed by ail of the parties that said 
trustée should take the whole sum of the proceeds thereof , and pay the 
bank $165.82, and hold the balance for such person or persons as 
might by the court be found to be entitled thereto. The Foster-Arm- 
strong Company bas filed its pétition in this proceeding, asking for an 
order directing that the said notes and contracts be turned over to the 
trustée, or such sums as hâve been coUected thereon be turned over or 
paid to it. A hearing was had upon such pétition, the référée made 
an order granting the prayer thereof, and that order the trustée is now 
seeking to hâve reviewed, his claim being that the transaction consti- 
tuted a préférence voidable under section 60 of the bankrupt act (Act 
July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]). 

The bankrupt testified on the hearing that he signed the contract 
and delivered it to the creditor, merely to be used by the créditer in 
certain negotiations with the Northwestern Bank, and that it was to 
be returned by him if those negotiations failed. This was denied by 
the agent of the creditor who conducted the transaction for it. It is 
apparent that the testimony of the bankrupt is entirely insuffîcient to 
defeat this contract which on its face was a présent transfer of the 
bankrupt's interest in this property. On the part of the creditor 
testimony was given by said agent to the efifect that the document was 
taken in fuU settlement of its claim against Bird. This testimony con- 
tradicts the plain terms of the contract, for it is therein said that any 
surplus remaining after the debt to this creditor was paid should be 
turned over to Bird. The testimony therefore was incompétent. The 
trustée claims that that part of the contract which says, "Equity re- 
ferred to above shall be determined only after said bank shall bavé 
their loan and ail interest due thereon fully satisfied," indicated that 
this contract of assignment was not to take effect until after the bank 
had been paid in full. 

It is somewhat difficult to détermine why that clause was inserted in 
the contract, but in no event can it bave the effect of destroying the 
absolute assignment made in the first part of the contract, which by its 
terms took effect at once. It probably was inserted merely to indicate 
that the creditor should hâve no claim vipon any of the notes or con- 
tracts until the bank had been paid in full. The document must there- 
fore be taken as it stands. In légal effect it was a transfer and as- 
signment on June 9, 1906, of ail the interest which Bird had in the Per- 
sonal property then in the possession of the Northwestern Bank as se- 
curity for a debt then due from Bird to the Armstrong Company. It 
was in fact a second pledge to one creditor of personal property al- 
ready pledged to another creditor. That such a contract as this is 
entirely valid at the common law does not admit of doubt. That it was 
a valid contract under the laws of Minnesota is equally clear. The 
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statutes of Minnesota (Rev. Laws 1905, § 4302), provide that the inter- 
ést of the pledgor can be levied upon and sold under exécution. If 
that is true, it is certainly true that a pledgor himself can convey his 
interest in the pledged property. The trustée claims, however, that 
whatever may hâve been the legality of this transaction at common 
law, and under the laws of Minnesota, it is provided in the bankrupt 
law, and particularly in the last part of section 60a, as amended by 
Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 
1909, p. 1314), that: 

"Where the préférence consists of a transfer, sucli period of four moiitlis 
shall not expire until four months after the date of the recording or register- 
ing of the transfer, if by law such recording or reglstering is required." 

There is nothing in the law of Minnesota which requires the re- 
cording or registering of a transfer by a pledgor of his interest in the 
property pledged. But section 3b of the act provides that: 

"Such time shall not expire until four months after the date of the record- 
ing Or reglstering of the transfer or assignment. * * * if by law such 
recording or registering is required or permltted, or, if it is not, from the 
date when the benefieiary takes notorious, exclusive or continuous possession 
of the property, uuless the petitionlng creditors bave received aetual notice of 
such transfer or assignment." 

The Circuit Court of Appeals for this circuit in the case of Long v. 
Farmers' State Bank, 147 Fed. 360, 77 C. C. A. 538, 9 L. R. A. (N. S.) 
585, has held that: 

"Said provisions of sections 3 and 00 are to be read together. When 
so read there can be no perniissible question but that the date of the préfér- 
ence referred to in section 60 is the sanie as that referred to in section 3b, 
which, as applied to the facts of this case, is the date when the transférée 
takes possession of the property." 

The trustée therefore claims, under this décision, that although the 
contract in question was made almost two years before the bankruptcy, 
yet the créditer did not take possession of the property assigned four 
months before the pétition was filed against Bird, and, in fact, never 
did take possession, is not now in possession, and that the contract 
therefore is void as a préférence. 

The question to be determined is, What does the phrase "take 
possession of" mean when applied to a case of this kind? In Whitaker 
v. Sumner, 20 Pick. (Mass.) 399, Chief Justice Shaw said, on page 
405: 

"It seems now well settled that, when Personal property is under a pledge 
or lien, whether created by opération of law, or by the act of the owner, the 
gênerai property remains in the owner, and that he may transfer it by a 
X)roper contract, and upon a good considération, subject ouly to the lien. 
Tuxworth V. Moore, 9 Pick. [Mass.] 347 [20 Am. Dec. 479] ; Fettyplace v. 
Dutch, 13 Pick. []\Iass.] 388 [23 Am. Dec. 688]. And in such case, as the 
aetual custody and possession of the goods for the time being is in the hands 
of the party having the lien, it follows that a coustructive or symbolical 
delivery is sufflcient to pass the property. An order by the veudor upon the 
keeper, or if the contract of sale or conveyance be in writing, proper and 
satis'factory notice of the conveyance by the vendee to the holder constitutes 
such coustructive delivery. Where .goods are lying in a warehouse, although 
subject to a lien for keeping, notice to the warehouse keeper, where ail the 
other requisites of a sale are proved, is équivalent to a delivery. After such 
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notice the keeper ceases to be the agent of the vendor, and becomes the agent 
of the vendee, and thus the goods are placed under the effective eoiitrol of the 
vendee, as they would be by an actual delivery. Hère notice was given by the 
plaintiff to Horr, who had the custody of the goods, with no claim of title 
but tbat of a pledge; the property passed to the plaintiff subject to that 
lien." 

In the case of In re Ozark Cooperage & Ltimber Co. (décidée! by 
the Circuit Court of Appeals of this circuit on May 3, 1910) 180 Fed. 
105, the court, speaking of the Missouri statute relating to change of 
possession, said : 

"Some lùnds of personal property may be readily delivered from hand to 
hand, aud interested persons may rlghtfully expect that method to be ob- 
served. In other cases the character of the property and the circnamstanees 
of its situation preclude such a delivery ; and other indicia of a change of 
ownership, such as signs, brauds, and marks are generally accepted as Kuf- 
ficient. Each case however, as it arises, should be determined by its own 
peculiar facts and circumstances." 

In the case of Thompson v. Fairbanks, 196 U. S- 516. 25 Sup. Ct. 
306,*49 L. Ed. 577, the court said on page 521, of 196 U. S., on page 
308, of 25 Sup. Ct. (49 L. Ed. 577) : 

"There is no pretense of any actual fraud being committed or contem- 
plated by either party to the mortgage. Instead of . takiug possession at the 
time of the exécution of the mortgage, the défendant had it recorded In the 
proper clerk's othce, and the record stood as notice to ail the world of the 
existence of the lien as it stood when the mortgage was executed, and that the 
défendant vs'ould hâve the right to take possession of property subsequently 
acquired as provided for in the mortgage. The bankrupt was, therefore, net 
holding himself out as unconditional owner of the property, and there was no 
securing of crédit by reason of bis apparent unconditional ownership. The 
record gave notice tliat he was not such unconditional owner. There was no 
secret lien, and if défendant cannot secure the benefit of this mortgage, which 
he obtained In 1809, as a lien upon the after-acquired property, yet prier to 
the title of the trustée for the beneiit of creditors, it must be beeause of some 
provision of the bankruptcy law, which we think the court ought not to con- 
strue or endeavor to enforce heyond its fair meaning." 

And again on page 524, of 196 U. S., on oage 309, of 25 Sup. Ct. 
(49 E. Ed. 577) : 

"The principle that the taking possession may sometimes be held to relate 
back to fhe time when the right to do so was created, Is recognized in the 
above case. So in this case, altbough there was no actual existing lien upon 
this after-acquired property until the taking of possession, yet there was a 
positive agreement as contained in the mortgage and existing of record, un- 
der which the inchoate lien niight be asserted and enforced, and when en- 
forced by the taking of possession, that possession, under the facts of this case, 
related back to the time of the exécution of the mortgage of April, 1891, as 
It was only by virtue of that mortgage that possession could be taken." 

This case was followed in Humphrey v. Tatman, 198 U. S. 91, 25 
Sup. Ct. 567, 49 L. Ed. 956. The law in Minnesota is absolutely the 
same as the law in Massachusetts referred to in the case of Thompson 
V. Fairbanks. In Prouty v. Barlow, 74 Minn. 130. 76 N. W. 946, the 
Court said on page 133, of 74 Minn., on page 948, of 76 N. W. : 

"This being so, the case is a very simple one ; for conceding, without so 
deciding, that the parties to the farm con tract were co-tenauts in the crop, 
still the plaintiff was given by the terms of the contract a lien on the ex- 
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ecutlon debtor's share of the grain, by way of a mortgage or pledge. The 
defendant's connsel say It was a mortgage, but It is immaterial which it was. 
The findings show that this lien was based upon a valuable considération, 
and created under clrcumstances which rebut any inference of fraud in the 
premises. The case then falls within the rule that, if a mortgagee or plertsee 
talies possession of the mortgaged or pledged chattels before any other lien 
attaches thereto, his title is valid as against subséquent attachment or éxecu- 
tion creditors, there being no fraud in fact, although the mortgage was not 
flled or the chattels delivered when the contract of pledge was made. Jones, 
Chat. Mort, §§ 178, 245; ,Tones, Pledges, § 38; Baker v. Pottle, 4S Miun. 479. 
51 N. W. 383 ; Olarlc v. Ilichards' Lumber Co., 68 Minn. 282, 2SS, 71 N. W. 
389." 

From 1906 until the bankruptcy this personal property was never 
in the possession of the bankrupt. No creditor ever became siich rely- 
ing upon the possession by Bird of thèse notes. If any one had in- 
quired of Bird with regard to the notes and contracts he would hâve 
learned that they were in the possession of the Northwestern Bank. 
If inquiry had been made of the Northwestern Bank the creditor 
would hâve learned from it that it held them to sectire a debt dqe to 
itself, and that it had been notified of an assiçnment of the bank- 
rupt's interest in them to another creditor, the Foster-Armstrong 
Company. 

That this contract of Jime 9, 1906, was made in good faith there 
can be no doubt. The contention of the trustée that notice should then 
hâve been given by Bird to ail of his creditors of this transfer would 
efïectually prevent a solvent merchant who happened to be in debt, 
from making use of his assets for the purpose of carrying on his busi- 
ness. It might well happen that such a person had a part of his prop- 
erty pledged for an amount small in comnarison with the value of the 
property. To require him, in order to sell his interest in that property 
Or to pledge it a second time, to give notice to ail of his creditors, 
would be something that is unknown in the business world, and would 
practically prevent his making use of his equity therein. The im- 
portant thing is, not that the property be in the possession of the cred- 
itor, but that it be out of the possession of the debtor. 

Several cases hâve been cited by the trustée to support his position, 
but in ail of them the property in question was within four months of 
the bankruptcy in the possession of the bankrupt himself . The case of 
Long V. Farmer's State Bank, already cited, was a case where the 
policy of insu.rance was in the possession of the bankrupt within that 
period. In the case of In re Klingaman (D. C.) 101 Fed. 691, the 
binding twine and the proceeds of the sale thereof were in the posses- 
sion of the bankrupt within four months of his bankruptcy. In John- 
ston V. Huff, etc., Company, 133 Fed. 704, 66 C. C. A. 534, the debtor 
coUected from the railroad conipany until within a day of his bank- 
ruptcy claims against the railroad company which he had assigned to a 
creditor nearly a year before. Notice of that assignment was not 
given to the railroad company until one day before the pétition was 
filed. In English v. Ross, 140 Fed. 630, the mortgages were not filed 
until within four months of the bankruptcy, and during ail that time 
the real estate remained in the possession of the bankrupt. In Mc- 
Elvain v. Hardesty, 169 Fed. 31, 94 C. C. A. 399, decided by the Cir- 
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cuit Court of this circuit, the document in question was by law re- 
quired to be recorded, and was kept from the record until the four 
months began to run, and during that time the property remained in 
the possession of the bankrupt. 

When an assignaient of accounts is made more than four months 
prior to the bankruptcy, the fact that the accounts are not collected by 
the creditor until within four months does not make the transaction 
a préférence. Lowell v. International Trust Company, 158 Fed. 781, 
86 C. G. A. 137. 

The order of the référée is in ail things affirmed. 



In re XOKE VITRIPIED BRICK CO. 

(District Court, D. Kansas, Thlrd Division. June 18, 1910.) 

No. 494. 

1. Bankruptcy (§ 345*) — Pkiorities in Disteibution of Estate— Oonstbuc- 

tion of act. 

Banl». Act July 1, 1898, § 64b, cls. 4, 5, c. 541, 30 Stat. 563 (U. S. 
Comp. St. 1901, pp. 3447, 3448), whicti respeetively give priority to wages 
due workmen, etc., and debts owing to any person who by the laws of 
tlie States or the United States is entitled to priority, relate exclusively 
and alone to priority amoug those whose claims would, in the absence of 
such clauses, stand on terms of equality before the law as gênerai un- 
secured claims, and hâve no référence whatever to the subject of liens. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 345.*] 

2. Bankruptcy (§ 348*) — Pbiorities in Distribution of Estate— Displace- 

ment oF Liens. 

Claims of laborers for wages against the estate of a bankrupt, al- 
though given priority "over every other debt or elaim" in cases of receiv- 
ership or gênerai assignment by the law of the state, and Bankr. Act 
July 1, 1898, § G4b, cls. 4, 5, and section 64, e. 541, 30 Stat. 563 (U. S. 
Comp. St. 1901, pp. 3447, 3448), are not entitled to priority of payment 
from the proceeds of property subject to valld flxed liens over the hold- 
ers of such liers in view of section 67d, which provides that valid liens 
"shall not be affected by this act." 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 348.*] 

In the matter of Yoke Vitrified Brick Company, bankrupt. On 
review of order of référée. AfHrmed. 

Charles D. Welch, for petitioner on review. 

W. S. McClintock, A. L. Quant, and W. E. Rice, for respondent. 

POLLOCK, District Judge. The question certified for review in 
this matter is the extremely difficult and doubtful one of the rights of 
laborers, clerks, and other employés to priority of payment out of the 
proceeds derived from a sale of the assets of the estate of the bank- 
rupt now in the hands of the trustée for distribution over the rights 
of those having fixed liens on the property at the date of the institu- 
tion of the proceedings and the subséquent adjudication. The ques- 
tion arises in this manner : 

•For other cases eee same topie & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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This proceeding was instituted August 7, 1909. The order of ad- 
judication was entered August 28, 1909. At this time there were 
fixed liens on the property procured at the dates, in the amounts, and 
ordered paid by the référée in the order stated, as f ollows, to wit : 



Name. 

1. Am. Clay Mach. Co. 

2. Alanson Beimett 

3. Chas. Binder, Adiu'r 

4. Chas. Binder " 

5. Chas. Binder " 

6. J. W. Metz Lumber Co. 

7. Chas. Binder, Adui'r 

8. Chas. Binder " 

9. Chas. Binder " 

10. Chas. Binder " 

11. Chas. Binder " 

12. Ruthraufe Bros. 

13. Chas. Binder, Adni'r 

14. Chas. Binder " 

15. N. W. Murphy " 

16. Coffeyville F. & SI. Co. 

17. Mehl Bros. 

18. T. II. Rogers Lumber Co. 

19. Medart Patent Pulley Co. 



Date. 


Fillng. 


Character. 


Aniount. 




12/18/06 


Vendor's 


$ 3,577 92 




5/ 1/07 


Lien 




8/ 1/07 


8/ .5/07 


Trust Mtg. 


28,245 00 


8/28/09 


3/18/09 




3,478 31 


" 


" 




720 82 


J> 


i> 




215 50 


ït 


7/17/09 




2,505 52 


" 


3/18/09 




95 11 


8/28/09 


»» 


i'.Iech. Lien 


3,124 52 


" ■ 


ÎJ 




43 54 


»j 


9* 




139 78 




»» 




25S 02 


" 


8/2.V09 




209 47 


8/28/0O 


9/ 7/00 




472 44 


" 


7/ 7/00 




1,323 54 


91 


8/20/09 




78 11 


ft 


9/ 1/Ot) 




122 09 


tt 


8/10/09 




150 47 


tf 


7/21/09 




101 66 


tt 


10/ 7/09 




361 06 



To this order of the référée marshaling the fixed liens on the prop- 
erty and directing payment to be made by the trustée there is no ob- 
jection made by any Henor. However, at the date of the institution 
of this proceeding, the bankrupt company was indebted to laborers, 
clerks, and servants for wages earned by them within three months 
next preceding the date of the institution of the proceeding, and to no 
one more than $300, in the aggregate the sum of $6,680.78, ail of 
which said wage claims had been before the institution of the pro- 
ceeding assigned to one Robert Binder, now deceased, and hère rep- 
resented by his administrator, Chas. Binder, and said Robert Binder 
before the institution of this proceeding had assigned to the Condon 
National Bank, as collatéral security to his note for $5,000, $3,333.69 
of said labor claims. Ail the property of the bankrupt has been sold 
,under order of court, freed from liens, and the bank and Chas. Binder, 
as administrator, hâve filed their intervening pétition before the réf- 
érée praying an order directing the trustée in making distribution of 
the proceeds of the estate to pay the amount of their said claims for 
wages in préférence to the claims of Bennett under his first mortgage, 
and in préférence to the holders of the mechanics' liens on the prop- 
erty. This claim of petitioners was by the référée denied, and the 
correctness of this ruling has been certified hère for review. 

The right of the assignées of the claims of the wage-earners to 
priority of payment is based upon section 64b of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
which provides as f ollows : 

"The debts to hâve priority, except as herein provided, and to be paid in 
full out of bankrupt estâtes, and the order of payment shall be (1) the actnal 
and necessary cost of preserving thé estate subséquent to iiling the pétition ; 
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(2) the flllng fées pald by credltors In Involuntary eases ; (3) the cost of ad- 
ministration, includlng tlie fées and mlleage payable to witnesses as now or 
hereafter provided by tbe laws of the Dnlted States, and one reasonable at- 
torney's fee, for the professlonal services actually rendered, IrrespectlTe of 
the number of attorneys employed, to the petltioning credltors in Involuntary 
cases, to tbe bankrupt in involuntary cases while performlng the dutles here- 
in prescribed, and to the bankrupt in voluntary cases, as the court may allov? ; 
(4) wages due to workmen, clerks, or servants which hâve been earned withln 
three months before the date of the commencement of proceedlngs, not to 
exceed $300 to each claimant ; and (5) debts owing to any person who by the 
laws of the states or the United States is entitled to priority." 

And on section 1, c. 229, Laws Kan. 1901, which provides: 

"That whenever a recelver shall be appointed of the estate of any corpora- 
tion, copartuership or individual, under the laws of this state, or whenever 
any corporation, copartuership or individual shall make a gênerai assign- 
ment for the beneflt of the credltors of such corporation, copartuership or in- 
dividual, the wages due to ail laborers or employés other than offlcers of such 
corporation, accruing within six months iœmediately preeeding such appoint- 
ment of a reeeiver or such assignment, shall be preferred to every other debt 
or claim against such corporation, copartuership or individual, and shall be 
paid by the reeeiver or assignée of such corporation, copartuership or in- 
dividual, from the money thereof which shall flrst corne into the hands of 
such reeeiver or assignée." 

The rights of the lienors are based on the provisions of section 67d 
of the bankruptcy act, which provides : 

"(d) Liens given or accepted in good falth and not in contemplation of or 
In fraud upon this act, and for a présent considération, which hâve been re- 
corded according to law, if record thereof was necessary in order to Impart 
notice, shall not be alîected by this act." 

The question is : Does the phrase "debts which are entitled to prior- 
ity of payment," as employed in section 64b, refer to simple contract 
debts unsecured, or does it apply to and include ail debts, those se- 
cured by fixed liens as well as those unsecured by lien? 

In so far as the statute law of this state quoted is concerned, it 
has not received considération by the Suprême Court of this state ; 
hence whether that act shall be construed to give the wage-earner 
priority of payment over fixed Hens on the property in the hands of 
the reeeiver or assignée remains to be determined. However, as it 
obviously must be classed among the insolvency laws of the state, its 
opération remains suspended as to any matter over which a court of 
bankruptcy has jurisdiction except in so far as the bankruptcy act 
préserves and enforces such act. It is therefore clear, in so far as 
the right of unsecured contract credltors is concerned, clause 4 of sec- 
tion 6-ib of the bankruptcy act gives a preferential right of payment 
to those having claims for wages due to workmen, clerks, traveling 
salesmen, and servants, and that this preferential right of payment 
must by the very terms of the act be made before any payments can 
be made on claims falling in the subséquent classification, and that 
this preferential right of payment attaches to the claim itself and is 
not Personal to the holder. Shropshire, WoodHfï & Co. v. Bush, 204 
U. S. 186, 27 Sup. Ct. 178, 51 L. Ed. 436. 

The right of wage-earners and employés except officers of a corpora- 
tion to priority of payment created by the statute of the state above 
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qûoted'is preserved and enforced by clause 5 of section 64b of the 
bankruptcy act. Hence it is clear after payment of the priorities pro- 
vided for in clause 4 of section 64b of the act, in so far as simple 
contract creditors are concerned, those priorities provided for in 
clause 5 must be paid before distribution of any portion of the estate 
to gênerai unsecured creditors may be made. 

The question presented for décision is this: Are petitioners entitled 
to be paid out of the money now in the hands of the trustée in bank- 
ruptcy awaiting distribution which arose from a sale of the property 
under the order of court, freed from liens thereon, in préférence to 
the demands of those having fixed and valid liens on the property at 
the date of the adjudication? 

In so far as the statute of the state above quoted is concerned, it 
may be said : Conceding for the purpose of argument, as contended 
by petitioners, the broad and compreliensive language of the statute 
should be held to grant to the laborers and employés therein enu- 
merated a prior right of payment to those having fixed liens on the 
property of an insolvent in the hands of a receiver or assignée for the 
benefit of creditors, if that question were presented in other than a 
bankruptcy proceeding, and f urther conceding this proceeding in bank- 
ruptcy is the légal équivalent for the receiyership or assignment for 
the benefit of creditors employed in the statutes, as I think must be 
donc (see In re Laird, 109 Fed. 550, 48 C. C. A. 538), yet the question 
remains : Does it f ollow theref rom petitioners are entitled to be paid 
out of the fund now in the hands of the trustée in this case, in préfér- 
ence to the rights of the mortgagee and mechanic's lien claimants hère 
opposing such payment ? 

I think not, and for the following reasons : The liens hère asserted 
are admittedly valid and within the protection afforded by section 67d 
of the bankruptcy act. Theref ore the mandate of the act is : Such 
liens shall not be affected by the provisions of the act; that is to say, 
neither the priority nor the validity nor any other subsisting right in 
the property acquired and held by virtue of such liens shall be affected 
by any provision of the act. The statute of the state on which peti- 
tioners rely, above quoted, is an insolvency law of this state. While 
its repeal was not affected by the passage of the bankruptcy act, yet 
its opération was suspended during the period the bankruptcy act 
shall remain in force. Butler v. Goreley, 14;6 U. S. 303, 13 Sup. Ct. 
84, 36 L,. Ed. 981. And were it not for the fact that clause 5 of section 
64b of the bankruptcy act préserves such statute in effect as a law of 
the state touching the sùbject of priorities, it would remain entirely 
inoperative and of no force in the settlement of estâtes of bankrupts 
under the provisions of the bankruptcy act. 

It therefore follows, I think, as the night follows the day, it must 
be given effect under the provisions of clause 5 of section 64b of the 
bankruptcy act, as a law of the state in determining who, as claim- 
ants of an estate in bankruptcy, are entitled to the right of priority 
o{ payment ; but its opération must be so circumscribed as to not atïect 
the rights pf such lienholders as are comprehended within and pro- 
tected by the provisions of section CYd of the act. 
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When viewed in this light, it readily appears if the only prior right 
of payment provided for in section 64b of the bankruptcy act had 
been debts owing to any person who by the laws of the state are en- 
titled to priority of payment, and the state statute should receive the 
construction above conceded, such provision in the act would not hâve 
affected the rights of a Henholder who received bis hen after the state 
statute had become a law of the state. But such are not the terms 
of the bankruptcy act. Instead of claimants hère demanding priority 
of payment of their claims under the state law in question, receiving 
their demands, as commanded by the terms of the statute, "from the 
money thereof which shall first come into the hands of such receiver 
or assignée" (in this case, trustée), the provisions of the bankruptcy 
act are such that four classes of claimants must be first paid in full 
before one claiming priority of payment of his demand under the 
state law may be paid anything, and of the four classes of demands 
■entitled to be so paid in préférence to one claiming priority of payment 
under the .state law are such demands as filing fées, and certain costs 
of administration not going to the préservation of the estate, and 
which do not protect or further the interest of the lienholder, and 
which for this reason, as against his rights, cannot be ordered paid out 
of the estate on which his lien holds against his consent. It there- 
fore follows, of necessity, if such demands must be paid before one 
demanding priority of payment under the laws of the state can be 
paid, and as such prior demands, which by the very terms of the act 
itself must be first paid, cannot be enforced against the rights of a 
valid lienholder, to enforce the rights of petitioners in accordance 
with the statute of the state, as it is contended by them should be 
done, would operate to afïect the fixed liens thereon, and thus contra- 
vene the express provision of section 67d of the bankruptcy act. 

In my judgment clauses 4 and 5 of section 64b of the bankruptcy 
act relate exclusively and alone to the subject of the right to priority 
'Of payment arising arriong those whose claims would, in the absence 
of such clauses, stand on terms of equality before the law as gênerai 
unsecured claims, and that said clauses bave no référence whatever 
:to the subject of liens. It was in contemplation of the lawmaking 
power that estâtes passing, as of the date of the adjudication, to the 
trustées in bankruptcy, would be covered and afïected by fixed and 
valid liens resting thereon. Hence, for the protection of those hold- 
ing such valid liens, and lest the rights of such lienholders should 
"become confounded with the rights of those holding gênerai unse- 
cured demands against the estate which had been accorded priority 
in payment by the provisions of section 64b of the act, it was provided 
in section 67d of the act, in effect, that nothing appearing elsewhere 
iii the act itself, no matter how gênerai and comprehensive the lan- 
guage employed might be, should afïect the validity, extent, or opéra- 
tion of such liens. However, anything inhering in the gênerai prin- 
ciples of equity or the law, such, for example, as the duty of the prop- 
erty to contribute its just proportion of the expense of government, 
or to pay its pro rata share of the expenses incurred in the préserva- 
tion of the estate, and such like matters, remain still enforceable 
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against the estate, although covered by fixed liens and against tlie 
consent oi the holder of such liens, for such expenses are incurred 
for the protection of the lienholder and are enforceable for that reason 
and not because embodied in the act. This is the conclusion reached in 
Re Cramond (D. C.) 145 Fed. 966, and, notwithstanding décisions ap- 
parently to the contrary, I am convinced is the true construction of 
the act. 

The décision of the référée is therefore approved and confirined. 



Ex parte HOFFSTOT. ■ 
(Circuit Court, S. D. New York. May 12, 1910.) ' 

1. CoNSPTTîACT (§ 2,3*) — Place or CHnrE— Présence of Défendant. 

One may be gnilty of conspiracy to bribe municipal officers of a city, 
witbout ever Uaving been iiersoually présent witbin the state wbere such 
cliy Is located. 

[VA. Note. — For other cases, see Conspiracy, Cent. Dig. § 32; Dec. Dig. 
I 23.*] 

2. Extradition (§ 21*) — Indictment. 

A man may be indicted In a case In which he cannot be extradited 
[Ed. "Note. — For otber Cases, see Extradition, Dec. Dig. § 21.*] 

3. Extradition (§ 30*) — Ftigitive prom Justice. 

l'etitioner, a résident of New Yorlj, indicted in Pennsylvanla for con- 
spiracy to brlbe members of tlie Pittsburg city council, could not be extra- 
dlted, In the absence of some proof that he had been physically présent 
In Pennsylvanla when the offense was eommitted, as otherwise be could 
not be a fugitive from Justice of that state. 

f Ed. Note. — For other cases, see Extradition, Cent. Dig. § 32 ; Dec. Dig. 
§ S0.«] 

4. Extradition (S 30*) — Fugitive feom Justice— Lea vins State— Pcrposes. 

Where accused bas eommitted a crime In oiie state, and afterwards 
leaves it, the rlght of extradition exists, witbout référence to hls purpose 
In golng. 

[I^ld. Note. — For other cases, 'see Extradition, Cent Dig. | 32; £)ec. Dig. 
§ 30.* 

Fugitives from Justice under extradition laws, see note to In re Strauss, 
63 C. C. A. 104.] 

5. Extradition (| 39*) — Présence in State— Evidence. 

Where there was spécifie évidence that petitloner, a résident of New 
York, partielpated there In a conspiracy to brlbe members of the city 
council of Pittsburg to sélect certain banks In Pittsburg, of one of whlch 
petitioner was président, as city depositories, and there was substantial 
évidence from whlch a Jury would be Justified In drawlng an Inference 
that petitloner was In Pittsburg on. a day when some act or acts in fur- 
therance of the conspiracy were performed, there was suffic-ient proof 
that he was a fugitive from Justice to justify his extradition to Pennsyl- 
vanla. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. 1 45 ; Dec. Dig. 
{ 39.*] 

Application of Frank N. Hoffstot for a writ of habeas corpus to 
obtain his release from a Governor's extradition warrant. Denied. 

•For other cases see same toplo & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Joline, Larkin & Rathbone (Adrian H. Joline, John D. Lindsay, 
Adrian H. Larkin, and Harold Russell Griffith, of counsel), for peti- 
tioner. 

William A. Blakely and Warren I. Seymour (George Gordon Bat- 
tle, of counsel), for the State of Pennsylvania. 

Charles S. Whitman (Charles A. Perkins, Robert S- Johnstone, and 
Stanley L,. Richter, of counsel), for the State of New York. 

HOIvT, District Judge. This is a writ of habeas corpus to test 
the legality of the détention of the petitioner, Frank N. Hoffstot. 
who is held under a warrant issued by the Governor of the state of 
New York directing the surrender of Hoffstot to the authorities of 
Pennsylvania as a fugitive from justice. On April 6, 1910, an indict- 
ment was found against Hoffstot by the grand jury of the county of 
Allegheny, Pa. This indictment contains five counts, charging, in 
substance, in différent forms, that Hoft"stot conspired with James W. 
Friend and Charles Stewart to bribe members of the council of the 
city of Pittsburg to pass an ordinance designating certain banks of 
the city of Pittsburg as depositories for the public funds of that city. 
Hoffstot is a citizen of the state of New York, residing and doing 
business in the city of New York. He is also président of the German 
National Bank of Pittsburg, and has other business interests there. 
He is in the habit of going to Pittsburg on business once a month 
and staying there for a day or two. Each count in the indictment 
allèges that the crime was commited on the 3d day of June, 1908. 
It was proved at the hearing before the Governor of New York, and 
is admitted, that Hoffstot was in New York, and not within the state 
of Pennsylvania, on the 3d day of June 1908 ; that he was in Pitts- 
burg in the latter part of April, on the 28th of May, and on the 29th 
of June, 1908 ; and that he was absent from Pennsylvania the rest 
of those months. 

The counsel for the petitioner claims that the Governor of New 
York had no jurisdiction to issue a warrant of surrender, because 
it was admitted that Hoffstot was not within the state of Pennsylvania 
on June 3d, the date stated in the indictment as the time at which the 
crime was committed, and it did not appear that he was within that 
state at any other time when the crime was committed. It is çonceded 
that the date of a crime stated in an indictment is not necessarily es- 
sential, and that if a défendant is not prejudiced in his défense by an 
error in the date he may be convicted upon proof of the commission 
of the crime charged upon a différent date from that stated in the 
indictment. But it is claimed that the Governor was without juris- 
diction to issue the warrant unless it was shown either that there was 
proof before the grand jury or that proof has been furnished to the 
Governor of New York that Hoffstot was in Pennsylvania at the time 
of the commission of the crime, and it is denied that there is any 
such proof in this case. 

The crime of conspiracj'-, with which the défendant is charged in 
the indictment, is one of which he may be guilty without ever having 
engaged in the conspiracy or done anything in pursuance of it while 
180 F.— 16 
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physically in the state of Pennsylvania. The charge is, in substance, 
that he took part in a conspiracy to bribe members of the Pittsburg 
council to designate certain banks, and among others the one of which 
he was président, to be depositories of the city money. He may hâve 
engaged in such a conspiracy by letters, or téléphone conversations, or 
through agents by whom he, while in New York, communicated with 
others. He may therefore hâve been subject to indictment in Penn- 
sylvania without ever having been physically présent in that state. 
There are varions cases in which a person may do something in one 
state which will resuit in a crime committed in another state, as when 
a shot is fired in one state which kills a man in another, or property 
is obtained from one state by false prêteuses uttered in another, or a 
libel is written in one state and published in another. In such cases 
usually the criminal may be indicted and tried either in the state in 
which he did the act which caused the crime or in which it was ulti- 
mately completed. 

But a man may be indicted in a case in which he cannot be extra- 
dited. Under the constitutional provision, and the statute passed in 
conformity with it, providing for the extradition of fugitives from 
justice from one state to another, it is necessary that the défendant 
should hâve been physically présent in the state in which it is alleged 
that the crime was committed, at the time when it was committed, in 
order to make him, on his subséquent departure from the state, a fugi- 
tive from justice. Hyatt v. Corkran, 188 U. S. 691, 23 Sup. Ct. 456, 
47 L. Ed. 657. 

The question in this case, therefore, is whether there was any proof 
before the Governor that Hoffstot was in the state of Pennsylvania 
when the crime, or any material part of the crime, with which he is 
charged was committed. On that- question the évidence is very mea- 
ger and unsatisfactory, and I hâve felt great difficulty in reaching 
a conclusion. The grand jury handed down a presentment, upon 
which the indictment was authorized by the court, stating the facts 
concerning the alleged bribery which had been ascertained by its in- 
vestigation. In this presentment it is nowhere asserted that Hoiïstot 
did any act in Pennsylvania in connection with said conspiracy, and 
varions acts of Hoffstot ar§ so stated in it as to show, or tend to show, 
that they were done in New York. For instance, it asserts that the 
original arrangement for the payment of the bribe was made between^ 
Stewart, a member of the Pittsburg council, and Friend, "represent- 
ing Frank N. Hoffstot"; that Stewart and Friend first asked Blake- 
ley to act as stakeholder, who refused; that subsequently an arrange^ 
ment was made "whereby said Frank N. Hoffstot would pay, or cause 
to be paid, to said Charles Stewart the amount of money agreed upon 
in the city of New York, in order, if possible, to avoid ail criminal 
liability in the county of Allegheny" ; that "pursuant to said agree- 
ment" Hoffstot "did pay, or cause to be paid," to Stewart $53,500; 
that between June 22, 1908, and July 9, 1908, Hoffstot "did call up 
by téléphone" James M. Young, cashier of the Second National Bank 
of Pittsburg, and request him to forward to a person "at a certain 
address in New York" said sum of money as a bribe. 
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Evidence, however, was taken before the Governor of New York 
upon the question whether Hoffstot did anything in furtherance of 
the conspiracy in Pennsylvania. Mr. Seymour, the assistant district 
attorney of Allegheny county, was examined, and he testified that 
there was évidence before the grand jury, upon which this indictment 
of conspiracy was found, as to transactions tending to prove the con- 
spiracy which extended over a period from about the Ist of May to 
about the Ist of July, 1908. The Governor decHned to go into the 
détails of thèse transactions. Upon cross-examination Mr. Seymour 
was asked whether there was any évidence before the grand jury 
tending to show any act on the part of Mr. Hoffstot committed in 
the State of Pennsylvania when he was physically présent there at any 
time during the period mentioned to which he at first replied that he 
did not think there was. He subsequently, however, testified upon 
further examination that there was circumstantial évidence as to acts 
by Mr. Hoffstot in the state of Pennsylvania while he was within that 
State during that period ; that there was no direct, positive testimony 
by any one who saw him there, but there was circumstantial testimony 
that he was there. 

This évidence is undoubtedly vague ; but I think that the substantial 
efïect of it is that, while there was no spécifie évidence by an eye- 
witness that Hoffstot was in Pennsylvania on any particular day on 
which any act in furtherance of this conspiracy was done, there was 
circumstantial évidence from which a jury would be justified in draw- 
ing the inference that he was there on such a day. Now, if it shall 
be proved that a conspiracy was entered into by Mr. Hoffstot, and 
circumstantial évidence shall be offered sufficient to authorize a jury 
to draw the inference that he was présent in Pennsylvania when any 
act material in carrying out the objects of the conspiracy was done, 
I think that he would be properly held to hâve been within the state 
of Pennsylvania at the time that the crime charged in the indictment 
was committed, and that his subséquent return from that state to New 
York would render him a fugitive from justice within the meaning 
of the United States Constitution and statute upon that subject. 

It is well settled that the purpose with which a man who lias com- 
mitted a crime in a state leaves it is immaterial. It is not necessary 
to prove that he fled from fear of arrest. If he has committed a crime 
in a state, and afterwards leaves it, the right of extradition exists. 
Roberts v. Reilly, IIG U. S. 80, 6 Sup. Ct. 291, 29 L. Ed. 544. The 
provision for the extradition of criminals is essential to the efficient 
administration of criminal justice. When an indictment and the réqui- 
sition papers issued by the Governor of the demanding state are reg- 
ular and sufficient upon their face, and when there is some évidence 
which, although not of a very satisfactory kind, is sufficient to sat- 
isfy the Governor of the surrendering state, and he has issued his 
warrant for extradition, it is well settled that the judiciary should 
not interfère on habeas corpus and discharge the prisoner upon tech- 
nical grounds, unless it is clear that the Governor's action in issuing 
the warrant plainly contravenes the law. Compton v. Alabama, 214 
U. S. 1, 29 Sup. Ct. 605, 53 L. Ed. 885; In re Strauss, 126 Fed. 
327, 63 C. C. A. 99. 
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The petitioner's counsel hâve submitted to me a very récent opin- 
ion of Gov. Fort of New Jersey upon an application for a réquisition 
upon the Governor of Illinois for the extradition of J. Ogden Armour. 
Armour was indicted in New Jersey, with others, for a conspiracy 
to produce an artificial scarcity in the supply of méats and to in- 
crease the price thereof. The proof upon which it was claimed that 
he was a fugitive from the justice of New Jersey is contained in an 
affidavit of the chief steward of the steamship Kaiser Wilhelm II, 
that on April 28, 1908, Armour left the city of Hoboken upon said 
ship on a voyage to Bremen, and that on June 15, 1909, he arrived 
in Hoboken, on his return from Bremen, on the same vessel. Gov. 
Fort held that there was nothing in thèse facts to indicate that Ar- 
mour was a fugitive from justice from New Jersey. Obviously ail 
that occurred was that Armour, in going from Chicago, where he 
resided, to Europe, took passage on the steamer at Hoboken, and on 
returning from Europe to Chicago landed at Hoboken. In this case, 
if the only évidence of Hofïstot's présence in Pennsylvania during the 
time in which it is alleged that he engaged in the conspiracy had been 
that he passed through the state as an incident of a, journey, as, for 
instance, that he went from Chicago to New York over the Penn- 
sylvania Railroad, I should hâve no doubt that the proof of his com- 
mission of the crime, or any material part of it, in the state of Penn- 
sylvania, was insufficient. 

But the facts in this case are much stronger. It is alleged in the 
second count of the indictment that Hoffstot, with the other conspira- 
tors, received from each of three banks, one of which was the Ger- 
man National Bank of Allegheny, of which he was président, $17,- 
500, making $52,500 in the aggregate, and it is alleged in the present- 
ment that Hofïstot paid to Stewart $53,500 pursuant to the agreement 
to make such payment for the purpose of securing the sélection of 
the said three banks as city depositories of the city of Pittsburg. It 
may well hâve happened that Hoffstot, at some of his visitsto the 
city of Pittsburg, engaged in the conspiracy to pay this money, or did 
some act in connection with its collection and payment. The case 
as presented in the indictment, the presentment, and the évidence 
stands on an entirely diiïerent footing from that of a man whose 
extradition is sought as a fugitive from justice on the bare fact that 
he has passed through the state upon a continuous journey. 

My conclusion is that the writ should be dismissed ; but as, in my 
opinion, the 'question involved in this case is doubtful, a stay will be 
granted if the petitioner desires to appeal. 
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PEPEli AUTOMOBILE CO. v. AMERICAN MOTOR CAR SALES CO. 

(Circuit Court, E. D. Missouri, E. D. June 14, 1910.) 

No. 5,811. 

1. CoxjBTs (§§ 280, 347*) — Et;DEi!AL Coi'rts— .Juktsdictiok— Raising Objec- 

tion. 

Where an objection goes to tlie jurisdictioii of tlie court over the sub- 
ject-matter, the défense, in Code states, uiay be put in on tlie gênerai is- 
sue ; and, where sueh practlce Is followed in the fédéral Circuit Courts 
sitting lu such states, no presumption of .iurisdiction attends thelr judg- 
ments or decrees, but facts sliowing jurisdiction must appear of record. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 810, 817, 921; 
Dec. Dig. §§ 280, 347.*] 

2. CouKTs (§§ 24, 37*)— JuMSDiCTiON— Waiver. 

Jurisdiction of tlie court over the subject-niatter of the controversy can- 
not be waived by the parties, nor can it be conferred by consent. 

[Ekl. Note.— For other cases, see Courts, Cent. Dig. §§ 70-78, 147-151 ; 
Dec. Dig. §§ 24, 37.*] 

3. Courts (§ 280*) — Fédéral Courts— Jurisdiction dp Pekson— Ocjection— 

Détermination. 

Jurisdiction of the person of the défendant rests on the actual facts, 
and iiot on the accuracy of the décision of the mai'shal of the Question 
whether défendant corporation, at the date of the service, was doing 
business wlthin the state and district, and. if so, whether tlie person on 
whom the wrlt was served was the defendant's représentative in doing 
such business. 

[Eld. Note. — ^For other cases, see Courts, Cent. Dig. § 816; Dec. Dig. 
i 280.* 

Jurisdiction of fédéral courts over corporations, see note to St. Louis, 
I. M. & S. Ry. Co. V. Newcom, 6 C. C. A. 174.] 

4. Courts (§ 324*) — FTîderal Courts— Jurisdiction Over Person— Form of 

Objection. 

Challenge to the court's jurisdiction over the person of the défendant 
cannot be niade by answer to the merlts or coupled with sucli answer, 
but must b« by motion to quash the return and set aside the service. 

[Ed. Note.^For other cases, see Courts, Cent. Dig. § 882; Dec. Dig. § 
324.*] 

5. Jury (§ 16*) — Trial by Jury— Service. 

Const. Amend. 7, préserves the right to trial by jury in sults at com- 
mon law accordlng to the rules thereof. Rgv. St. § 048 (U. S. Couip. St. 
1901, p 525), provides that the trial of Issues of fact in Circuit Courts 
shall be by jury, except in cases of eqiiity, admiralty. and luaritime juris- 
diction, and except as otherwlse provided in proceedings in liankruptcy ; 
and section 649 déclares that issues of fact in civil cases in any cir- 
cuit Court may be deteruilned by a court without the intervention of a 
jury whenever the parties, or their attorneys, Aie a sti]iulatlon waiving 
a jury, etc. Held that, on a niotiou to quash the service on a foreign 
corporation défendant, it was not entitlert to a jury trial of the Issues 
whether it was doing business vvithln the state, and whether the person 
on whom service was niade was its représentative. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 10.*] 

At Law. Action by tlie Peper Automobile Company a.çainst the 
American Motor Car Sales Company. On motion to quash the return 
and set aside the service. Sustained. 



•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Jones, Jones, Hocker & Davis, for plaintiff. 
Watts, Williams & Dines, for défendant. 

POLLOCK, District Judge. This action to recover damages for 
breach of contract was commenced March 4, 1910. It is alleged in 
the pétition that plaintiff is a citizen and résident of the city of St. 
Louis, and the défendant a citizen and résident of the city of New 
York, having an agent and office in the city of St. Louis. On prsecipe 
duly filed for that purpose, a writ of summons was issued which by di- 
rection of counsel for plaintiff was served by the marshal on one J. 
H. Cody as agent for défendant company ; the return of the marshal 
being as follows, to wit: 

"I do hereby eertify that by direction of tlie attorneys of record of tlie 
witliin-named plaintiff I served tlie within writ ou the 5th day of March, A. 
D. 1910, in the Eastern district of Missouri on the within-named défendant, 
American Motor Car Sales Company, a corporation, said corporation then 
having an office and doing business in the city of St. Louis and state of Mis- 
souri, by delivering to J. H. Cody, agent of said défendant corporation, at 
said office and place of business, a true copy of said v?rit, together with a 
true copy of the pétition in this cause, annexed, as furnlshed by the clerk, 
the said J. H. Cody being then and there in charge of said office and place 
of business." 

On March Slst thereafter, défendant entered its spécial appearance 
and filed its motion to quash this return of the marshal and set aside 
the service so obtained on défendant. The grounds of this motion 
are that the défendant was not, as stated in such return, doing business 
in the state of Missouri and within the jurisdiction of the court at the 
date of the pretended service upon it, and that the person on whom 
the writ was served was not the agent or représentative of défendant. 
This motion is supported by the affidavit of John H. Cody, the party 
on whom the service was actually made, John H. Willys, président of 
the défendant company, William H. Atkinson, manager of the défend- 
ant company in the city of Toledo in the state of Ohio, and Frederick 
A. Barker, gênerai sales agent of the défendant company, résident of 
the same place. On March 34th the plaintiff filed its motion to strike 
from the files the motion of défendant to quash service. On March 
25th this motion was by the considération of the court overruled. 
Thereafter and on April 7th, the plaintiff filed what it styles its "re- 
ply" to the plea in abatement of défendant. The matter was presented 
to the court and stands now for décision. 

It is the contention of counsel for plaintiff the matter so presented 
is one for the considération of a jury, and a trial by jury is demanded. 
Is the plaintiff entitled to such trial by jury on the matters presented? 
If so, it is clear the court has neither the power to deny it such right, 
nor to receive in évidence the affidavits filed by défendant in support 
of its motion to quash, to which plaintiff has replied, because such affi- 
davits are not compétent évidence in the trial of an issue of fact be- 
fore a jury. 

The seventh article of amendment to the Constitution provides: 

"In suits at common lavp, where the value in controversy shall exceed twen- 
ty dollars, the right of trial by jury shall be preserved, and no façt tried by 
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a Jui-y shall be otlierwise re-examined in any court of the United States, than 
accordiug to tlie rules of the common law." 

Section 648, Rev. St. (U. S. Comp. St. 1901, p. 535), provides: 

"The trial of issues of fact in tlie Circuit Courts shall he by jury, except in 
cases of equity and of admiralty and maritime .iurlsdiction, and except as 
othervvise provided in proceedings in bankruptcy, and by the next section." 

Section 649 (U. S. Comp. St. 1901, p. 525) provides: 

"Issnes of fact in civil cases in any Circuit Court niay be tried and deter- 
niined by the court, without the intervention of a jury, whenever the i)arties, 
or tbeir attorneys of record, flle with the cierk a stipulation in writiug waiv- 
iiig a jury, etc." 

It has been held repeatedly, where the objection gocs not to the 
jurisdiction of the court over the person of a party Htigant, but to the 
subject-matter in litigation, such défense may, in Code states, such as 
tliis, be put in on the gênerai issue, and, where so put in issue, as the 
Circuit Courts of the United States are courts of spécial and limited 
jurisdiction, no presumption of jurisdiction attends on their judgments 
or decrees ; but facts showing the lawful right of the court to exercise 
the power thus denied must appear f rom the record. Roberts v. Lewis, 
144 U. S. 653, 12 Sup. Ct. 781, 36 L. Ed. 579 ; Yocum v. Parker, 130 
Fed. 770, 66 C. C. A. 80 ; Cole v. Carson, 153 Fed. 278, 82 C. C. A. 408 ; 
Roberts v. Langenbach, 119 Fed. 349, 56 C. C. A. 253. If in such 
cases the answer be true in point of fact, the want of jurisdiction 
pleaded cannot be waived by the parties or conferred on their consent, 
and the judgment of the court in assuraing to act without proof of the 
facts on which its spécial jurisdiction rests is void and of no effect. 

However, the question hère presented is not one which arises as to 
the jurisdiction of the court over the subject-matter of the litigation. 
Jurisdiction over the subject-matter is conceded. The question hère 
presented touches only this one matter: Did the court by the service 
of the summons, as shown by the return of the marshal, acquire juris- 
diction over the person of the défendant? The détermination of this 
question must rest on the actual facts, and not upon the accuracy of 
the décision of the marshal of the question as to whether the défendant 
was at the date of the service doing business in the state and district, 
and, if so, whether the person on whom the writ was served was the 
représentative of the défendant in the doing of such business, for as 
défendant, by the déclaration of plaintiflf made for the purpose of 
showing the jurisdiction of the court over the subject-matter of the 
litigation, is alleged to be a corporate citizen of the state of New 
York, it must of necessity hâve been engaged in doing business in this 
jurisdiction, else it was not amenable to the process of this court with- 
out its consent. Mechanical AppHance Co. v. Castleman, 215 U. S. 

437, 30 Sup. Ct. 125, 54 L. Ed. ; Peterson v. Chicago, Rock Island 

& Pac. Ry., 205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 841 ; Green v. 
Chicago, BurHngton & Quincy Ry., 205 U. S. 530, 27 Sup. Ct. 595, 
51 L. Ed. 916 ; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 
Sup. Ct. 728, 47 L. Ed. 1113 ; Wabash Western Railway v. Brow, 164 
U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431. 



248 180 FEDERAL EEPORTER. 

The jurisdiction of this court over the subject-matter of tlie action 
made by the déclaration of plaintiff being un'doubted, the plaintiff by 
the fihng of its déclaration herein having submitted itself to the juris- 
diction of the court, and having procured the issuance and service of 
process for défendant, regular in form, and having caused service of 
such process to be made by the marshal in such form as shown by the 
return thereon as to confer jurisdiction on the court over the person 
of défendant in the event it failed to appear, or in event of appearing 
it failed to first challenge the jurisdiction of the court over its person, 
it is clear such challenge cannot be made by way of answer to the 
merits or coupled with such answer to the merits as may be done in 
case the objection goes to the want of jurisdiction over the subject- 
matter, as was done in cases of that character above cited. 

The only contention therefore raised for décision being one going 
to the correctness of the conclusion drawn by the marshal f rom appear- 
ance as set forth in his return that défendant was at the time of the 
service doing business in this state of such character and in such man- 
ner as to subject it to the jurisdiction of the court at the suit of plain- 
tiff, and that Cody was its agent and représentative in the transaction 
of such business, and the question thus decided and the resuit deter- 
mined by the return of the marshal being one for the détermination 
of this court as to its jurisdiction when questioned by the défendant 
in limine, prior to any gênerai appearance in response to the command 
of the writ, there is, to my mind, no valid reason appearing why the 
court, without the intervention of a jury, may not and should not 
proceed to an investigation and décision of such question touching its 
jurisdiction so acquired over the person of défendant. The question 
presented is not such an issue of fact as entitles the plaintiff to a jury 
trial thereof as a matter of right under the Constitution and the stat- 
ute. This bas been the manner in which the précise question hère 
presented bas been determined by the courts under the accustomed 
practice, as evidenced by many adjudicated cases. Mechanical Appli- 
ance Company v. Castleman, 215 U. S; 437, 30 Sup. Ct. 125, 64 L. Ed. 

; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 

728, 47 L. Ed. 1113; Peterson v. Chicago, Rock Island & Pac. Ry., 
205 U. S. 364, 27 Sup. Ct. 513, 51 L. Ed. 811 ; Goldey v. Morning 
News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517; Green v. Chi- 
cago, Burlington & Quincy Railway Co., 205 U. S. 530, 27 Sup. Ct. 
595, 51 L. Ed. 916; Wabash Western Railway Co. v. Brow, 164 U. S. 
271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; Boardman v. S. S. McClure Co. 
(C. C.) 123 Fed. 614; Forrest v. Pittsburg Bridge Ce, 116 Fed. 357, 
53 C. C. A. 577 ; Wall v. Chesapeake & O. R. Co., 95 Fed. 398, 37 
C. C. A. 129; Feder V. A. B. Fiedler & Sons et al. (C. C) 116 Fed. 
378; American Cereal Co. v. EH Pettijohn Cereal Co. (C. C.) 70 Fed. 
276. 

In Mechanical Appliance Company v. Castleman, supra, which case 
was determined in the Circuit Court on a plea to the jurisdiction over 
the person of the défendant, and in which case affidavits were filed in 
support of the plea, Mr. Justice Day, delivering the opinion, said: 
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"The Circuit Court should liave considerod tlie question u]iou tlie issues of 
faet raised, as to the présence of tlie corporation in Missouri and tlie author- 
ity of the agent upon wlioiu service liad been attempted. It is true, as sug- 
gested by tlie défendant in error, that the atiidavits appearing in the blll of 
exceptions are stated to hâve heen filed, and there is no defliiite stateinent 
that tliey were offered to be read in évidence; but we thinli it Is apparant 
that they were filed for that purpose. No ohjection appears in the record 
to the filing of the affldavits; on the otlier liand, It appears that plaintlff 
belovv also filed an affldavit. Thèse affldavits are inade a part of the record 
by a bill of exceptions, and we think they should bave beeii considered upon 
the question of jurisdiction." 

From a considération of that case, it must be assumed the court was 
not of the opinion the question presented was such an issue of fact as 
is contemplated by the constitutional and statutory provisions above 
quoted on which a trial by jury was demandable of right, else the ex 
parte affidavits would not hâve constituted compétent évidence as to 
the facts presented to the court for décision. 

I am therefore of the opinion the question presented is one touching 
the jurisdiction of the court over the person of the défendant; that the 
question presented is one for the détermination of the court, and not 
such an issue of fact as entitles the plaintiff to demand a trial thereof 
by jury as a matter of right under the Constitution and laws. 

Recurring to the affidavits filed in support of the motion to quash, 
it is entirely clear from a considération of the same that the défendant 
company was not so doing business within the jurisdiction of the court 
through J. H. Cody, the person on whom the summons was served, 
as its agent and représentative, that valid service of process sufficient 
to bring the défendant before the court to answer to its judgment 
might be made. 

The motion to quash must be sustained, and it is so ordered. 



In re CONECUH FINE LDMBIÎIR & MFG. CO. 
(District Court, M. D. Alabama, N. T>. June 2.3, 1010.) 

1. COBPOKATIONS (§ 657*) — FOREIGN CoBPOKATIOKS— DoiNG BUSINESS IN STATE 

' — What IjAw Governs. 

Where a foreign corporation contracted for the manufacture and de- 
livery to it for resale of 3,000,000 feet of lumber in Alabama, the con- 
tract being executed and the intention being that it should be per- 
formed there, it was governed by the Alabama law. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2553; Dec. 
Dig. § 657.*] 

2. COBPOKATIONS (§ 64.^*) — FoiîEIGN CORPORATIONS— COMPLIANCE WITH StATE 

Law — Rétroactive Opération. 

Compliance with the laws of Alabama relating to foreign corpora- 
tions authorized to do business within that state is not rétroactive, 
so as to validate a prier contract otherwise void under section 232 of 
the Alabama Constitution, forbidding corporations not having so com- 
IJlied with its laws from doing business in that state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2545 ; Dec. 
Dig. § (!43.*] 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r lodexes 
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3. Corporations (§ 657*) — I'oeeign Ooepoeations— Doing Business in 

State— VoiD Contkaot. 

Under section 232 of the Alabama Constitution, forbidding any for- 
elgn corporation to do any business in the state without havlng at least 
one known place of business and an authorlzed agent or agents there- 
In, and statutes passed in conformity therewith, maklng tlie dolng of 
any business In the state wittiout compliance with the Constitution 
and statutes illégal, and forbidding it under a penalty, a contract be- 
tween a résident and a foreign corporation, executed and intended to 
be performed in Alabama, was not only contrary to the public policy 
of the state, but Illégal, and would not be enforced, under the rule that, 
where a contract Is illégal, the courts will leave the parties where they 
flnd them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. 2540; Dec. 
Dlg. § 657.*] 

4. Commerce (§ 40*) — Interstate Commerce. 

A contract made in Alabama for the purehase and sale there of 
3.000,000 feet of lumber to a foreign corporation, the buyer to inspect 
and accept a delivery there, did not constitute Interstate commerce, 
though the buyer intended thereafter to ship the lumber outslde the state. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 29; Dec. Dlg. 
§ 40.*] 

In the matter of the Conecuh Pine Lumber and Manufacturing' 
Company. On pétition to review a referee's décision disallowing 
the daim of the Parsons-Willis Lumber Company. Affirmed. 

Oates & Oates, for claimant. 

Steiner, Crum & Weil, and Bail & Samford, opposed. 

JONES, District Judge. The Constitution (Const. _ Ala. § 233) 
forbids any foreign corporation to do "any business in this state, 
without having at least one known place of business, and an au- 
thorlzed agent or agents therein," and statutes passed to give effect 
to the constitutional provision make the doing of any business in 
this state, without compliance with the Constitution and statutes, 
illégal, and forbid it under a penalty. 

The Parsons-Willis Lumber Company, hereafter called the "Lum- 
ber Company," is a Kentucky corporation, and the bankrupt, the 
Conecuh Pine Lumber & Manufacturing Company, is an Alabama 
corporation. On the 31st day of June, 1905, the two corporations 
made a contract in Kentucky, to be executed in Alabama, whereby 
the bankrupt agreed to eut 3,000,000 feet of timber from lands con- 
trolled by the bankrupt in this state, and manufacture it into lumber, 
and deliver it at stated times, at an agreed price per thousand, at a 
point near Elmore Station, in this state, where it was to be received 
and inspected by the Lumber Company, and stacked by the bank- 
rupt, which also bound itself to load the lumber on cars whenever 
required by the Lumber Company for shipment elsewhere. The 
Alabama corporation received $10,000 cash advance, and the prom- 
issory note of the Lumber Company for $5,000, on the making of 
the contract, in accordance with its terms, and agreed to begin the 
delivery of the lumber by the 26th of June, 1905, at the rate of three 
or more car loads per week, at the option of the Lumber Company, 

•For other cases see Bame toplc & § mumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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until the 3,000,000 feet were delivered. The parties comnienced the 
exécution of the contract in Alabama at the stated time. At that 
date the Lumber Company had not comphed with the laws of this 
State regarding the doing of business by foreign corporations, but 
did so on the 14th of October, 1905, by the fihng of the proper papers 
with the Secretary of State. The Conecuh Pine Lumber & Manu- 
facturing Company was adjudicated a bankrupt on the Mth of 
June, 1907. At that time it had deHvered only 1,673,877 feet of the 
3,000,000 contracted to be delivered, and the Lumber Company there- 
upon filed its claim against the bankrupt estate for the failure to 
deliver the quantity of lumber contracted for, and also for certain 
spécial damages alleged to grow out of the breach of the contract. 

The intention of the parties was that the contract was to be exe- 
cuted in Alabama, and there was performance hère, and the law 
of this State must govern. Diamond Glue Co. v. United States Glue 
Co., 187 U. S. 613, 23 Sup. Ct. 206, 47 L- Ed. 328. The doing of 
business by a foreign corporation, without compliance with the laws 
of the State in that regard, was not only contrary to its policy, but 
was made illégal, and forbidden under a penalty. The courts will 
not enforce such a contract, directly or indirectly, but leave the 
parties in the situation in which they hâve placed themselves, and 
refuse to aid either. Very clearly, the Lumber Company did business 
in this State, when it contracted to hâve timber manufactured into 
lumber hère, and then received, inspected, and stored it in Alabama, 
where it held it for sale, and sold it from time to time, and shipped 
it to customers as they directed. It was incorporated to buy and sell 
lumber, and it exercised its corporate franchises in that regard to 
the fullest extent in this state. The contract was made, and money 
advanced under it, and its exécution commenced, in Alabama, some 
months before the Lumber Company complied with the laws of 
Alabama. Its subséquent compliance with thèse laws on the 14th of 
October, 1905, cannot relate back, so as to give validity to that which 
the law made void at the time it was done. Woods & Co. v, Arm- 
strong, 54 Ala. 150, 25 Am. Rep. 671. 

It is earnestly and ably insisted that the contract between the tvvo 
corporations and the deliveries of lumber under it were so connected 
with interstate commerce that the provisions of our Constitution and 
statutes cannot operate upon them. This is easier said than main- 
tained. Wherein were the purchase and sale of the lumber hère so 
connected with interstate commerce as to prevent the opération of 
the police power of the state, or deprive the state of the authority 
to prescribe the terms upon which foreign corporations may do busi- 
ness in this state, and the efïect upon their contracts, if they do not 
comply with its laws? How can the fact, if it be a fact, that the 
Lumber Company, when it entered into this contract, had the inten- 
tion to sell the lumber sb purchased hère only to persons in other 
States, convert what was done at Elmore Station where the lumber 
was inspected, received and stored for future shipment, into a trans- 
action of interstate commerce? Coe v. Errol, 116 U. S. 517-525, 
6 Sup. Ct. 475, 29 L- Ed. 715 ; Hopkins v. United States, 171 U. S. 
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592-594, 19 Sup. Ct. 40, 43 L. Ed. 290. The lumber at that time 
had not started on an interstate journey in consummation of any in- 
terstate sale. It was not stopped temporarily at Elmore Station, in 
any stage of necessary interruption of transportation, while on its 
way to its ultimate destination. Its destination, when the contract 
was made and acts donc under it, was Elmore Station. When it 
was delivered, it was in compliance with the contract, and the légal 
title and full ownership in the lumber vested and remained in the 
Lumber Company until divested by a resale of the lumber. No other 
person had the légal title to any part of the lumber so delivered, or 
any équitable right in conséquence of any interstate sale of it, which 
could be enforced against the lumber at Elmore, or against the Lum- 
ber Company. 

Having reached its destination, and been received in this state, 
and held hère for subséquent resale, the lumber became intermingled 
with the gênerai mass of property in Alabama, was under the protec- 
tion of its laws, and subject to local taxation. Its situs and status 
are in no way changed because the Lumber Company, when it bought, 
had the intent to resell and ship the lumber to any one who might 
buy it for shipment out of the state. The intent of the foreign cor- 
poration to sell what it bought and received hère to parties outside 
of the state could not alter the fact that the corporate acts, by which 
it purchased, received, and stored the lumber in this state and held it 
for a resale, were the exercise of its corporate functions in this 
state, and constitute the doing of business in this state. Régulations, 
such as we hâve hère, in respect to the exercise by foreign corpora- 
tions of their corporate functions in this state, hâve only an indirect 
and remote effect upon interstate transactions, and hâve never been 
held to amount to forbidden régulations of interstate commerce. As 
said in Diamond Glue Co. v. United States Glue Co., 187 U. S. 611, 
23 Sup. Ct. 206, 47 L. Ed. 328 : 

"The foundation of commerce outside of the state was the doingr of busi- 
ness within it, and superlntendence and manufacture had to come before sale." 

Again, as said in Diamond Match Co. v. Ontonagon, 188 U. S. 
82-95, 23 Sup. Ct. 266, 271, 47 L. Ed. 394: 

'•Whenever a eommodity bas hegun to move as an article of commerce from 
one state to another, commerce iti: that eommodity between the states lias com- 
menced ; but this movement does not begin until the article has been shipped 
or started for transportation from one state to the other. The carrying of them 
on cars or vehicles, or even floating them to the dépôt where the journey is 
to commence, is no part of the journey." 

Hère the selling of the lumber after it was deposited near Elmore 
Station, or whether it would go outside of the state, depended on 
chance or extrinsic business considérations. It is impossible to dis- 
tinguish this case from Chattanooga Building & Loan Association v. 
Denson, 189 U. S. 410, 23 Sup. Ct. 630, 47 L. Ed. 870, Diamond Glue 
Co. V. United States Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 47 L. 
Ed. 328, and General Oil Co. v. Crain, 209 U. S. 211, 28 Sup. Ct. 
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475, 53 L- Ed. 754. The order of the référée disallowing this daim 
must be affirmed. 

The retaking of testimony on one point, and the misplacing of 
the record for a long time, by some of the numerous counsel in the 
case, prevented earher décision as to this claim. 



OREGON K. & NAVIGATION CO. v. CAMPBELL et al. (SMALLWOOD, 

Inten'ener). 

(Circuit Court, D. Oregoii. July 11, 1910.) 

No. 3,308. 

Commerce (§ 41*) — Interstate Commekce— Transportation— Originai, Pack- 

A6E.S— "IKTRASTATE COMMERCE." 

Where merchandise was transported in lnter.state commerce to its des- 
tination in Oregon, where it was received by the consignée, placed in a 
warehouse, and freight paid, the interstate character of the sliipment 
thereupon terminated, and the subséquent transportation of tlie goods in 
the original packages to other points in Oî'egon by the consignée cousti- 
tuted intrastate traffle, for which the carrier was only entltled to charge 
State rates provided by the State Board of Eailroad Commissioners. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 41.*] 

Action by the Oregon Railroad & Navigation Company against 
Thomas K. Campbell and others, and W. S. Smallvvood, intervener. 
Judgment for intervener. 

See, also, 177 Fed. 318. 

W. W. Cotton, for complainant. 
Teal, Minor & Winf ree, for intervener. 

WOLVERTON, District Judge. The purpose of this proceeding 
is to recover from the complainant above named, through interven- 
tion of W. S. Smallwood, overcharges on freight shipped ont of 
Portland to Pendleton and Baker City, being the différence between 
the tariff adopted by the State Board of Railroad Commissioners 
for the transportation of freight intrastate in character and the tariff 
fîxed by the railroad companies upon interstate traffîc, under what 
is known and designated as "tariff L525." Three shipments are in- 
volved, each under slightly différent conditions. The first relates to a 
shipment of groceries in gênerai, and the other two to the article of 
sugar. As to thèse it is specified as f ollows : 

(1) "Said goods, wares and merchandise were purchased by said Allen & 
Lewis in States other than Oregon to heeome a part of its common stock in 
trade at Portland, Oregon, and were billed and transported to their said point 
of destination, to wit, Portland, Oregon, by varions means of carrlage, both 
water and rail, and on arrivai at said city said Allen & I^wis surreudered the 
bills of ladlng therefor, paid the freight thereon, took possession of the same, 
and the same were taken in original packages by the said Allen & L«wls to 
its storerooms and becanie a part of the common stock in trade carried by it 
for sale in said city of Portland, Oregon, and there held an indeflnite period 
for sale, and were thereafter sold from the said stock in said city in the orig- 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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inal packages as recelved by said Allen & Lews and transported to La 
Grande, Oregon, in said packages by tlie complalnant." 

(2) "Said sugar so shlpped was a portion of a lot of sugar purchased in Cal- 
Ifornia by said Allen & I^wis to become a part of its common stock in trade 
at Portland, Oregon, and was billed and transported to its said point of des- 
tination, to wit, Portland, Oregon, Iby water by the Richardson Steamship 
Line, an independent water carrier not under common control or management 
by or with the complainant and having no joint tariffs, through rates, ar- 
rangements or connections witli the complalnant for continuons carriage or 
shipment or otherwise. On arrivai at said city said Allen & Lewis snrren- 
dered the bills of lading therefor, paid the freight thereon, took possession of 
the same, and the same was taken in original packages by said Allen & Lewis 
to its store and warehouse and became a part of its common stock in trade 
earried by it for sale, and there held an indefinite period for sale, and wàs 
thereafter shipped from its said stock in Portland, Oregon, In the original 
packages as received by said Allen & Lewis, and transported to La Grande, 
Oregon, in said packages by the complainant and delivered to said Oliver, 
who held the same for the account of and subjeet to the order of said Allen & 
Lewis." 

(3) "Said sugar was purchased In the state of Californla by said Lang & 
Co. for future sale by it at Portland, Oregon, with the intention of shipphig 
it from Portland to some point within the state of Oregon. Said sugar was 
sold and billed to Lang & Co. and transported to Portland, Oregon, its ixiint 
of destination, by the Richardson Steamship Line, an independent water car- 
rier not under common control or management by or with the complainant 
and having no Joint tariffs, through rates, arrangements or connections with 
the complainant for continuons carriage or shipment or otherwise. On arrivai 
of the sugar at said city of Portland, said Lang & Co. surrendered Its bill of 
lading therefor, paid the freight charges thereon and took possession of the 
same in the original packages as shipped from San Francisco. Thereupon 
said sugar was insured against loss by flre by said Lang & Co. in its own 
name and as owner thereqf while in warehouse at Portland, Oregon, and was 
held by said Lang & Co. in warehouse uutil sold and cars supplied for load- 
Ing, and the same was sold after its arrivai at Portland, Oregon, to said Ba- 
ker City Grocery Company by Lang & Co. at Portland, Oregon, reshipped 
from said city by Lang & Co. to said Baker City Grocery Company at Baker 
City, Oregon, over the Unes of the complainant under a bill of lading issued 
to said Lang & Oo. therefor, and was transported by complainant under said 
bill of lading in the original packages to Baker City, Oregon, and there deliv- 
ered by complainant to said Baker City Grocery Company, the consignée 
named in said bill of lading, and the charges collected thereon from said Ba- 
ker Olty Grocery Company for transporting the same from Portland to Baicer 
City." 

The especial contention of the railroad company is that the goods 
included in thèse shipments partake of the character of interstate 
commerce, and hence that they should take the rate under tariff 
L,525, notwithstanding the transportation thereof was wholly within 
the state. It is so contended from the fact that the goods were 
shipped into the state in original packages, and that they were shipped 
from the point of their arrivai within the state to other points within 
the state in the same original packages. In other words, it is main- 
tained that goods do not lose their character as interstate commerce 
while handled in the original packages in which they enter the state. 
This would lead, of course, to the doctrine that "once interstate com- 
merce in the original package always interstate commerce," in its 
most comprehensive sensé, until the packages are broken. I am 
not impressed with the soundness of the position. The idea is based 
on what are known as the Original Package Cases of the Suprême 



OEEGON E. & NAVIGATION CO. V. CAMPBELL. 255 

Court, tlie leading one being' Leisy v. Hardin, 135 U. S. 100, 10 
Sup. Ct. 681, 34 L. Ed. 138. A différent principle is involved hère, 
however, from that applied there. It was maintaineJ there, and so 
determined by the court, that it was an interférence with interstate 
commerce for one state to inhibit the sale of béer in original packages 
or kegs, unbroken and unopened, by the importer from another state. 
It is said in that case, at page 134, of 135 U. S., at page G89, of 10 
Sup. Ct. <34L. Ed. 128): 

"Uiider our décision in Bowman v. Cliieaso, etc.. Railway Co., supra (125- 
U. S. 465 [8 Sup. Ct. 689, 10G2, 31 L. Ed. 7001), they (tlie iniiwrters) had tlie 
right to imixirt tliis béer into that state, and in tlie view wliich we hâve ex- 
pressed they had the right to sell it, by which act alone it would become 
mingled in the common mass of property withln the state." 

It would seem that the act of sale alone within the state to which 
it was imported, whether such sale was in original or broken pack- 
ages, would liberate the article from the character of interstate com- 
merce, and henceforth "it would become mingled in the common 
mass of property within the state." And while it is true, as is said 
in another place in the same opinion (135 U. S. 118, 10 Sup. Ct. 
685, 34 L. Ed. 128), that "the transportation of freight or of the 
subjects of commerce, for the purpose of exchange or sale, is be- 
yond ail question a constituent of commerce itself," yet it must be 
that a différent principle applies to the carrier of freight from that 
which appertains to the importer of goods. An importer may insist 
that he has a right to sell goods that he bas brought into a state 
from another state, while in the original packages, but it would not 
follow that a carrier has the right to treat those goods as interstate 
commerce so long as they remain in that condition, or unsold by the 
importer. The carrier dépends rather upon his contract of carriage, 
and interstate trafific as to him dépends upon whether he is called 
upon to transport from one state to another, or to serve his patrons 
by transportation whoUy within the limits of a state. 

Nor does it seem to me that the principle applied in the Tax Cases 
is wholly applicable hère. That principle rests, not upon the fact that 
the property taxed has ceased to be interstate commerce, but upon 
the condition that it has, in the course of its transportation, arrived 
at its destination, is at rest and enjoying the protection which the 
laws of the state afïord, and is taxed without discrimination like ail 
other property. Such is the doctrine of American Steel & Wire Co. 
V. Speed, 193 U. S. 500, 34 Sup. Ct. 365, 48 L. Ed. 538. The court 
in this case adhères to the rule announced in Leisy v. Hardin, supra, 
that the fact of sale at point of destination was essential to relieve 
the property from the character of interstate commerce, but holds 
that, notwithstanding the property continues to be interstate com- 
merce, it may yet be taxed by the state in which it has corne to rest, 
under the conditions just narrated. The doctrine has been reaffirmed 
in General Oil Company v. Crain, 209 U. S, 311, 28 Sup. Ct, 475, 
52 L. Ed. 754. Transportation from a point in one state to a point 
in another is undoubtedly interstate commerce. But, says the court 
in Gulf, Colorado & Santa Fé Ry. Co. v. Texas, 201 U. S. 403, 409,. 
27 Sup. Ct. 360, 51 L. Ed. 540: 
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"When tlie commoclity transported bas reaclied the termination of Its Jour- 
ney and has been deliverert to the consignée, it eeases to be a subjeet of In- 
terstate commerce, and the subséquent shipment from the point at which It 
has been delivered to another point in tlie state, is au intrastate shipment." 

The case turns upon the contract of shipment between the shipper 
and carrier, and when that is at an end, the shipper can claim nothing 
further as it respects the property carried. It is then at the com- 
mand of the owner, and if he chooses to ship it again from one point 
to another in the state, it becomes an intrastate shipment, notwith- 
standing the owner may be deahng with an article of interstate com- 
merce. For illustration, take the case of Leisy v. Hardin, supra; 
where béer was shipped into lowa in original packages, the owner 
could not be deprived of the right to sell the béer while it remaihed 
in original packages because it was an article of interstate commerce. 
The shipment of the béer to him from another state was an inter- 
state shipment. When that shipment was at an end, another carrier, 
who might transport the béer to another point in the state of lowa, 
could not daim that the shipment was interstate because the article 
might be characterized interstate commerce in the hands of the owner. 
There must be, and is, a distinction between interstate commerce 
as it'pertains to the article and interstate commerce as it pertains to 
transportation and carriage. The former dépends upon the fact that 
it is an article of commerce — that is, of barter and sale— between 
the States or with foreign countries, and the latter upon the fact that 
it is being transported from one state into another. When the trans- 
portation eeases or comes to an end, the shipment has lost its charac- 
ter as an interstate shipment, and if the commodity is again moved 
it becomes an intrastate or interstate shipment according as it is 
moved to a point wholly within the state or a point without. 

I am constrained to the view that the case of Gulf , Colorado & 
Santa Fé Ry. Co. v. Texas, supra, is controUing in this, and I there- 
fore hold that the intervener is entitled to the rebate demanded in 
each of the three shipments specified. Let the decree be entered ac- 
cordingly. 



WHITE-SMITII MUSIC PUB. CO. v. GOFF et al. 

(Circuit Court, D. Rhode Island. August 5, 1910.) 

No. 2,741. 

Copyrights (§ 33*) — Renewals — Rights of Pbopeietor. 

Act Cong. March 4, 1909, c. 320, § 8, 35 Stat. 1077 (U. S. Comp. St. 
Supp. 1909, p. 1292), provides ttiat the author or proprietor of any work 
made the subjeet of copyright by the act, or hls executors, administra- 
tors, or assigus, shall hâve copyright for such work under the conditions 
and for the tenus specifled in the act. Section 24 provides that the 
copyright subsistiug in any work when the act goes into effect may at 
tlie expiration of the term provided for under existlug law be renewed by 
the author, if still llving, or the widow, widower, or children of the au- 
thor, if the author be not llving, or if such author, widow, widower, or 
children be not living, then by the author's executors, or in the absence 

*For other cases see same topic & § numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of a wlll his next of kin. Eeld, that the proprietor and assignée of the 
author of a copyrighted musical composition Is not entitled to reuewal 
of the original term of his copyright by force of section 8. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 33.*] 

In Equity. Bill by the White-Smith Music Publishing Company 
against Ira N. Goff and others. On demurrer to bill. 
Sustained. 

Browne & Woodworth and Alex. P. Browne, for complainant. 

Horatio E- Bellows, for respondents. 

BROWN, District Judge. The complainant charges that the de- 
fendants hâve violated its copyright in a musical composition enti- 
tled : "Sparkling Waves, Original Thème with Variations, by E. H. 
Bailey." 

For the purposes of demurrer it may be assumed that the com- 
plainant corporation as proprietor became the owner of a valid 
copyright in this musical composition for the original term of 28 
years, expiring July 21, 1909. Just prior to the expiration of the 
original term, upon July 14, 1909, the complainant, as assignée of 
the author, sought to extend the copyright for a further or renewal 
term of 28 years. The register of copyrights refused registration for 
a renewal or extension of copyright, under section 24 of the new 
copyright law (Act March 4, 1909, c. 320, 35 Stat. 1080 [U. S. Comp. 
St. 1909, p. 1296]), on the ground that it could be made only in the 
name of one of the designated beneficiaries, and not in the name of 
an assignée. 

To support the proposition that as proprietor the complainant has 
a right of renewal the complainant cites the following portions of 
"an act to amend and consolidate the acts respecting copyright," 
passed March 4, 1Ô09 : 

"Sec. 8. That the author or proprietor of any work made the subject of 
copyright by this act, or his executors, adminlstrators, or assigns, shail hâve 
copyright for such work, under the conditions and for the terms specified In 
this act. • • • 

"Sec. 24. That the copyrlgtit subsisting ta any work at the time when this 
act goes Into effect may, at the expiration of the term provided for under ex- 
Isting law, be renewed and extended by the author of such work If still living, 
or the widow, widower, or children of the author, If the author be not living, 
or if such author, widow, widower, or children be not living, then by the 
aufhor's executors, or In the absence of a will, his next of kin, for a further 
period such that the entire term shall be equal to that secured by this act, 
includlng the renewal period: Provided, however, that If the work be a 
composite work upon which copyright was originally secured by the pro- 
prietor thereof, then such proprietor shall be entitled to the privilège of 
renewal and extension granted under this section; Provided, that application 
for such renewal and extension shall be made to the copyright office and duly 
registered therein withtn one year prior to the expiration of the existing 
term." 

The complainant contends that, in order to carry out the provi- 
sions of section 8, a gênerai power of renewal by a proprietor must 
necessarily be read into section 24; also that the use, in section 8, 
of the expression "for the terms," indicates that both author and 

*For other cases see same topic & § nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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proprîetor are to be entitled to an extended term, as well as an orig- 
inal term. Such a construction of the act is by no meàns necessary, 
since author or proprietor are to hâve copyright under the conditions 
specified in the act. The intent of Congress to distinguish between 
the renewal right of a proprietor and of an author is évident, both 
from section 23 and from section 84. 

The right of an assignée to a renewal can hardly be greater than 
the right of an author. The right of renewal secured to an author, 
both under section 23 and under section 24, is conditional upon his 
survival. Upon his decease the right of renewal does not follow 
the author's estate, but is given to the widow, widbwer, or children 
of the author, or if they be not living then to his executors, or in the 
absence of a will to his next of kin. The statutè is peculiar, in that 
it does not provide that in case of the decease of the author the re- 
newal right shall follow the ordinary rules of law in case of testacy 
or intestacy, but désignâtes beneficiaries who take the right directly 
from the statute. It is to be noticed that both in section 33 and sec- 
tion 24 the author's administrators are excluded. 

According to the complainant's contention the assignée of an au- 
thor would hâve a right of renewal, even if the author had deceased, 
although the author's right of renewal was conditional ùpon his sur- 
vival, and did not pass to his estate, but directly to widow or chil- 
dren by opération of the statute. The bill does not allège whether or 
not the author survived, so as to hâve a right of renewal under the 
statute. If the complainant relies upon rights comirtg to him through 
assignment, it seems essential that the bill should state that at some 
time à vested right of renewal was in the assigner. 

.Upon a considération of the entire act due effect càn be given to 
section 8 as applicable primarily to original copyrights, wherein the 
author and proprietor stand upon equal footing, and secondarily to 
renewals under the conditions subsequently set forth, wherein author 
and proprietor do not stand on similar footing. As the statute both 
in sections 23 and 24 deals specifically with the question of renewal 
by a proprietor, and grants the right of renewal to àt proprietor only 
in connection with spécifie kinds of works, an âttempt to read into 
section 24 an implication that the proprietor shall also hâve a gênerai 
right of renewal, additional to that specifically provided, would throw 
the act into inconsistency' and confusion. The provisos of bOth sec- 
tions 23 and 24 would be hard to explain upon the complainant's the- 
ory that it was intended that a proprietor should hâve a gênerai right 
of renewal in ail classes of works after the expiration of the original 
term. 

It is unnecessary for the purposes of this case to décide whether 
under section 24 an author if living, or if not living any of the other 
designated persons, can be entitled to an extended term, during which 
they may prevent a proprietor who has enjoyed an original term in 
his own name from continuing publication. 

Ordinarily, when an author sells his manuscript outright for a 
fixed sum, it would be understood that the purchaser had a right to 
publish, and either to secure a copyright or not, as he saw fit. By 
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electing not to secure a copyright, and b)^ pnblishing without notice 
of copyright, he would deprive the author of no property right. It 
is diiificult to say upon what principle the exercise of his rights as a 
proprietor to secure copyright for himself for the original period of 
ji8 years should give to the author or his widow or children the right 
to exclude the proprietor after the 28th year from the right to pub- 
lish vvhich he acquired by the purchase of the manuscript. 

By section 3 the rights of the author or proprietor of an unpub- 
lished work are preserved. If the purchaser of an unpublished work 
has the right of publication, with or without copyright, it is difficult 
to see upon what principle that right can be lessened or reduced to a 
limited term by his registration of a copyright as proprietor for his 
own exclusive benefit. In Paige v. Banks, 13 Wall. 608-615, 20 L. 
Ed. 709, it was said : 

"As betvveen the parties to the agreeraent the absolute interest was conveyed 
by the stipulation of Paige that he would furnish the manuscript for publica- 
tion. Paige could no longer do any act after such delivery for publication in- 
consistent with the absolute ownership of the publishers." 

A construction of the copyright law which gives to an author or to 
members of his family or others a right to an independent term of 
copyright succeeding, and inconsistent with, a proprietor's right to 
continue publication, is full of difhculty. It may be well to remember 
that the copyright law does not grant the original right of publica- 
tion, but only serves to make exclusive rights which previously ex- 
isted. In this respect it is similar to the patent right. Paper Bag 
Patents Case, 210 U. S. 424, 425, 28 Sup. Ct. 748, 52 I,. Ed. 1122 
U. S. V. Bell Téléphone Co., 167 U. S. 224-249, 17 Sup. Ct. 809, 42 
L. Ed. 144; Bloomer v. McQuewan, 14 How. 539-549, 14 L. Ed. 532 
Blount Mfg. Co. V. Yale & Towne Mfg. Co. (C. C.) 166 Fed. 555 
Although a patent contains terms which imply a grant to make, use 
and vend, the right of an inventer to make, use, and vend his inven- 
tion js not granted, but only made exclusive, by the patent. 

The author of an unpublished book or musical composition, by 
virtue of his proprietary right, may assign his property and confer 
his rights upon another. If he has done so, then a statute, subse- 
quently passed, which should create in the author, the assigner, or in 
any third person, a right which would destroy the previously con- 
veyed right of publication, would be open to serions deubts of con- 
stitutionality. The copyright statute is concerned, not with the créa- 
tion of original rights of publication, but with making exclusive rights 
originating in the f amiliar principles of private property. 

Section 24 provides that the "copyright subsisting in any work may 
be renewed and extended." If the proprietor's term expires in 28 
years, and a new term of 28 years is granted to a third person, to 
the exclusion of the proprietor, it is an unusual use of language to 
call this the renewal or extension of the copyright subsisting. A 
copyright implies a person in whom the right résides, and the act ap- 
parently contemplâtes continued protection of an existing right, rather 
than the création of a new and incensistent right, springing into effect 
28 years after the original registration. 
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But, even should we assume that, upon a proper construction of 
the statute, such right to a new and inconsistent term exists, this 
would not extend the right of the proprietor, since, whatever may 
be the renewal rights of others, the statute grants only Hmited rights 
of renewal to a proprietor. Whether, upon the expiration of the 
proprietor's original term, the work becomes free to the public, so 
that the proprietor has no longer an exclusive right under the statute, 
but still a right in common with the public, or whether, at the con- 
clusion of the proprietor's original term, a new term may arise which 
is inconsistent with the further right of a proprietor, is immaterial 
to a décision upon this demurrer. 

Whatever view may be taken of the statute, I am of the opinion 
that it fails to support the complainant's main proposition that upon 
the expiration of his original term a proprietor merely by force of 
section 8 is entitled to a renewal thereof for a further period of 28 
years. 

As the bill fails to allège any copyright in the complainant at the 
time of the défendants' acts, the demurrer must be sustained. 



UNITED STATES v. CERTAIN LANDS IN TOWN OF NARRAGANSBTT. 
(Circuit Court, D. Rhode Island. July 8, 1910.) 

■ , No. 2,807. 

Eminent Domain (§ 124*) — Damages— ^Time of Assessment— Enhancement 
OF Value by Improvement, 

Where the government, before Institutlng condenination proceedlngs by 
the flllng of a pétition, had practically completed the end of a breakwater 
adjoinlng clalmant's property, thus ereatlug, under the shelter of the 
breakwater, a wharf site, whleh was taken away by the subséquent con- 
demning of part of the upland adjacent to the alleged wharf site, the 
ruie that damages are to be assessed as of the date of condenination dld 
not apply, so as to entitle the owner of the upland to damages as of the 
date of condemnation, and as enhanced by the wharf site created by the 
work ; it belng certain f rom the beginnlng of the work that the upland 
would be condemned, and the alleged wharf site not belng available as 
such without the approval of the Secretary of War, which could not 
reasonably be expected in vie w of the location of the government Improve- 
ments. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 332- 
344; Dec. Dig. § 124.*] 

Condemnation proceedings by the United States against certain 
lands in the Town of Narragansett. On motion to confirm the com- 
missioners' report for assessment of damages. Motion granted. 

Chas. A. Wilson, for United States. 
Tillinghast & Collins, for défendant. 

BROWN, District Judge. After a considération of the commis- 
sioners' report, of the claimant's exceptions thereto, and of the argu- 
ments thereon, I am of the opinion that the award to the claimant is 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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libéral, and that no substantial reason appears to justify a modification 
of the commissioners' findings. 

Before instituting condemnation proceedings by the filing of a pé- 
tition in court, the government had practicaliy completed the end of the 
breakwater adjoining claimant's property. The claimant contends that 
there was thus created under the immédiate shelter of the breakwater 
a very valuable wharf site, and that by subsequently condemning a 
part of the upland immediately adjacent to the breakwater the govern- 
ment has taken away the wharf site which it had previously created, 
in enhancement of the value of claimant's lands. In other words, that 
the United States should pay the claimant for taking away from her 
the wharf site which was created by extending the breakwater to the 
land. 

It is true that according to the gênerai rule damages are to be as- 
sessed as of the date of condemnation. This rule has been so applied 
as to compel the state, in the exercise of the power of eminent do- 
main, to pay for values created by the public improvement itself. This 
was illustrated in the building of the Rhode Island Statehouse. After 
purchasing a portion of the land, the state proceeded to condemn the 
adjacent lands, and was compelled to pay a priée for thèse adjacent 
lands enhanced by the fact that it had, by embarking upon the build- 
ing of a State Capitol and purchasing lands therefor, increased the 
value of ail lands in the vicinity. In re State House Commission, 19 
R. I. 390, 35 Atl. 212 ; Stafïord v. City of Providence, 10 R. I. 567, 
14 Am. Rep. 710. 

While such a rule is probably sound vt'here the condemnation of 
adjacent lands is for the purpose of enlarging an old and fixed loca- 
tion, the rule seems of more doubtful justice in cases where, from the 
nature of the work, it is évident, from the moment of the passage of 
the législation authorizing it, that the land in question will necessarily 
be required for the public improvement. Where, from the inception 
of the public improvement, it is known with practical certainty that the 
land will be required for the public project, this in itself négatives any 
supposed advantages which might accrue to the land held in private 
ownership by reason of its adjacency to the grounds of a public Cap- 
itol, park,, or like improvement. If from the outset it is known that 
the lands must be taken for the public purpose, it is unsound to base 
their valuation upon any supposed advantages arising from their con- 
tinuance in private hands as lands adjacent to public grounds. 

The application of the rule that the date for the valuation is the 
date of légal condemnation, rather than the date upon which by légis- 
lative act or by practical and necessary inference from such act it be- 
came known that the lands would be required for public purposes, is 
a matter that seems to me to require some further and careful con- 
sidération. 

The enhancement of price due to the public improvement, if based 
upon the reasonable expectation that the lands may be held by the pri- 
vate owner with the added advantages of adjacency to the lands im- 
•proved by the public, is legitimate ; but when this expectation is de- 
stroyed by the practical certainty, as distinguished from légal certainty, 
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that the lancls are not to continue in private ownership adjacent to 
improved public lands, then the reason fails. It is unsound to look 
merely at the date of filing a pétition for condemnation in considering 
how far the value has been enhanced by the public project. 

In view of the fact that by the application of this rule the public 
has been compelled to pay private owners of lands an advanced value 
due to the very improvement which the public has undertaken, it 
would be wise, upon the institution of pubHc works requiring the ex- 
ercise of eminent domain, that officers of government, national, state, 
or municipal, should hâve some of the prévision shown by jeremy 
Bentham, when, among other interesting occupations, he framed a 
pribject for a canal across the Isthmus of Panama, and in pursuanceof 
his habit of foresight made provision that, in awarding compensation 
for lands taken, no compensation should be awarded for values created 
by the improvement itself. 

Assuming, however, that it is proper to apply in the présent case 
the rule that damages must be assessed as of the date of condemna- 
tion, the présent case is quite dififerent from the cases which we hâve 
cited. The right to wharf out in front of the claimant's land was not 
absolute, but was conditional upon the recommendation of plans by the 
Chief of Engineers and their authorization by the Secretary of War. 
See Act March 3, 1899, c. 435, § 10, 30 Stat. 1151 (U. S. Comp. St. 
1901, p. 3541). 

The opinion of this court in the présent case on demurrer to the 
claimant's answer considers the législation relative to this condemna- 
tion proceeding. 145 Fed. 654. 

The purpose of Congress in extending the breakwater to the shore 
was to provide a shelter and a landing place for the passengers, crews, 
and cargoes of vessels in distress, and other vessels, and for the life- 
boats of the Point Judith Life-Saving Service. The gênerai improve- 
ment at Point Judith was for the création of a harbor of refuge. See 
Act March 3, 1905, c. 1482, 33 Stat. pt. 1, p. 1119. 

The amended pétition for condemnation in the présent case was 
filed on JVTiarch 8, 1906. After the passage of an act so clearly de- 
fining the purpose of Congress, no owner or purchaser of the upland 
in this vicinity could reasonably expect the approval of the Secretary 
of War for the érection of a wharf by private parties in the most 
shéltered location immediately adjacent to the breakwater. A value 
based upon such expectation is entirely too conjectural, under the cir- 
cumstances. 

The purpose of Congress in its large expenditures upon this break- 
water, the création of a harbor of refuge for small craft and live-sav- 
ing boats, as well as for larger vessels, seems inconsistent with any 
reasonable expectation that an owner of the upland was to be per- 
mitted to appropriate for himself the choicest location in a harbor of 
refuge created at the expense of the people. It is true that ander 
other circumstances the condition précèdent, that the approval of the 
engineers and the authorization of the Secretary of War must be pro- 
cured, might not prevent a valuation based upon a reasonable expec- 
tation that such authority might be procured and that a wharf might be 
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erected. In such a case a wharf site might hâve spécial value, even 
though governmental authority were necessary before the wharf could 
be erected; but that, in the présent case, any one should expect that 
the Secretary of War would grant to private owners what the claim- 
ant says is the best protected part of the harbor of refuge, and which 
obviously is a suitable anchorage ground for small craft, for the érec- 
tion of a private wharf, is an expectation of such unsubstantial char- 
acter that it could not fairly be taken into considération as a basis for 
holding that this claimant has sufïered substantial damages by being 
deprived of a wharf site beside the breakwater. 

The législation which accompanied the building of this important 
national work was sufficient to apprise any owner or intending pur- 
chaser of the upland that it was primarily undertaken in the interests 
of the people of the United States, and not for the enhancement of 
the values of private property. 

While the pétition for condemnation was filed after the work was 
substantially completed, the proceedings from the passage of the act 
to the decree of condemnation were so continuous as to render it prac- 
tically certain that the Secretary of War would not hâve granted 
permission to build a private wharf in front of lands which the gov- 
ernment would need for carrying out its project. That intelligent 
officiais, for the sole advantage of a private owner, would voluntarily 
grant him a valuable privilège, knowing that subsequently they must 
condemn and compensate him for it at the expense of the public, is 
not to be supposed. 

For the above reasons, as well as for the reasons set forth therein, 
the commissioners' report should be confirmed. A draft decree con- 
firming the commissioners' report may be presented accordingly. 



In re MISSION FIXTUHE & MANTEL CO. 

(District Court, W. D. Wasliington, N. D. May 19, 1910.) 

No. 4,041, 

1. Chattel Moetcages (§ 196*) — Failure to File— EI'fect. 

Under Act Wasli. March 13, 1839 (Laws 1899, c. 98) §§ 2, 3, 6, requiring 
chattel mortgages to be filed withln 10 days after thelr exécution, and 
rûaking flled mortgages notice to the world, untll filing a mortgage not 
filed within that tinie, doea not affeet creditors, whether antécédent or 
subséquent. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 429 ; 
Dec. Dig. § 198.*] 

2. Bankbuptcy (§ 161*)— Peefbeences— Chattel Moetoages. 

Since a chattel mortgage not filed within 10 days as required by Act 
March 13, 1899 (Laws Wash. 1899, c. 98) §§ 2, 3, 6, flrst became a lien when 
filed, it constituted a préférence when filed within four months next pre- 
cedlng the mortgagor's bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 261; Dec. 
Dig. § 161.*] 

*For other cases see same topic & § kvmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of the Mission Fixture & Mantél Company, bank- 
rupt. Order of the référée, allowing a claim of Northwest Trust & 
Safe Deposit Company as an unsecured claim, afiirmed. 

Leander T. Turner and Sandford C. Rose, for claimant. 
McClure & McClure, for trustée. 
Carkeek & McDonald, aniici curise. 

DONWORTH, District Judge. On February 17, 1909, the Mis- 
sion Fixture & Mantel Company made and delivered to Thomas S. 
lyippy its promissory note for $6,000, with interest at the rate of 8 
per cent, per annum, and a chattel mortgage bearing the same date, 
covering its stock in trade. The considération for the note and mort- 
gage was the loan of $6,000 by Mr. Lippy to the company. While the 
record is not clear on the subject, it is assumed in the briefs on file 
that the loan ' wâs made contemporaneously with the delivery of the 
note and mortgage, and I shall make the same assumption. The mort- 
gage was not recorded or filed in the county auditor's office until Au- 
gust 3, 1909. On the day following the filing of the mortgage thèse 
proceedings in bankruptcy were begun, and the mortgagor corporation 
adjudged bankrupt on its written admission and consent. The note 
ând mortgage having been assigned to the Northwest Trust & Safe 
Deposit Company, that company lias presented its verified proof , pray- 
ing for thèir allowance as a secured claim. The référée, on the ob- 
jection of the trustée, held the mortgage invalid, and allowed the claim 
as an unsecured claim only. On the pétition of the trust company, the 
order of the référée is before the court for review. 

In the objections of the trustée it is alleged: 

"That during the period between the exécution and delivery of sald mort- 
gage (on or about February 17, 1!)09) and the date of the flllng and recording 
of the same, the entlre property covered by sald mortgage was in the sole 
possession of the, bankrupt, and was In part sold by the banlîrupt wlthout 
the application of any of the proceeds thereof to the réduction of the mort- 
gage debt ; that a portion of the indebtedness iiroved in behalf of the cred- 
itors, as shown by proofs of debt on file herein, was Incurred subséquent to 
the sald February 17, 1909 ; that said mortgage was wlthheld from record 
for the purpose of maintaining the crédit of said corporation." 

Thèse allégations are not denied by the trust company. 

The législation of the state of Washington concerning the recording 
or filing of chattel mortgages was, for many yeàrs, embodied in a sec- 
tion of the Code reading as follows: 

"A mortgage of Personal property is void as against creditors of the mort- 
gagor or subséquent purchasers ànd Incnmbrancers of the property for value 
and in good faith, unless it is acconipanied by the affidavit of the mortgagor 
tliat it is made In good faith, and without any design to liinder, delay or de- 
f raud creditors, and it is acknowledged and recorded in the same manner as 
is required by law in conveyance of real property." Ballinger's Ann. Codes & 
St. § 4558 (Pierce's Code, § 6531). 

In 1899 the Législature passed "An act relating to chattel mortgages 
and the filing thereof, and repealing ail laws in conflict therewith," ap- 
proved March 13, 1899 (Laws 1899, p, 157). 

Section 3 of this act provides that : 
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"Every such instrument witliin ten days from the tlme of the exécution 
thereof shall be flled in the office of the county auditor of the county in which 
the mortgaged property is situated." 

And further provides that: 

"Such instrument shall remain on file for the inspection of the public." 

The only other sections of the act pertinent to the présent subject 
are as follows : 

"Sec. 3. Every raortgage filed and indexed in pursuance of this act shall be 
hekl and consldered to be full and sufiicient notice to ail the world, of the 
existence and conditions thereof, but shall cease to be notice, as against cred- 
itors of the mortgagors and subséquent purchasers and mortgagees in good 
faith, after the expiration of the time such mortgage beeomes due, unless 
before the expiration of two years after the time such mortgage beeomes due, 
the mortgagee, his agent or attorney, shall make and file as aforesaid an afil- 
davit setting forth the amount due upon the mortgage, which afîidavit shall 
be annexed to the instrument to which it relates and the auditor shall endorse 
on said affidavit the time it was filed." 

"Sec. 6. That a mortgage given to secure the sum of .$300 or more exclusive 
of interest, costs and attorneys or counsel fées may be recorded and indexed 
with like force and efïect as if this act had not been passed, but such mort- 
gage or a copy thereof must be filed and indexed also as requlred by this act." 

In the case of Mills, Trustée, v, Smith, 177 Fed. 652, the Circuit 
Court of Appeals of this circuit decided that the act of 1899 did not 
repeal the section of the Code above quoted and superseded it only to 
the extent that the provisions of the two enactments are in conflict. 

It is urged by counsel for the trust Company that the word "cred- 
itors," both in the Code and in the later act, must be construed as 
meaning only persons who become creditors during the period inter- 
vening betvi^een the exécution of the mortgage and its filing in the re- 
cording office. The courts of Michigan and Kentucky hâve given this 
construction to statutes of similar import, holding that an unrecorded 
chattel mortgage is good as against prior creditors. Brown v. Brabb, 
67 -Jich. 17, 34 N. W. 403, 11 Am. St. Rep. 549 ; First National Bank 
v. Gunterman, 94 Mich. 125, 53 N. W. 919; Heenan v. Forest City 
Paint Co., 138 Mich. 548, 101 N. W. 806 ; Swafford's Administrator v. 
Asher (Ky.) 105 S. W. 164; Wicks v. McConnell, 102 Ky. 434, 43 S. 
W. 205. 

The United States Di.strict Courts sitting in those states hâve fol- 
lowed the construction of the statutes adopted by the state courts. In 
re Adams (D. C.) 97 Fed. 188; In re Ducker (D. C.) 133 Fed. 771. 

In Willamette Casket Company v. Cross, 13 Wash. 190, 40 Pac. 
729, che Suprême Court of Washington declined to décide whether 
withholdmg a mortgage from record would afïect its validity as 
against prior creditors, for the reason that the question was not in- 
volved in the case. 

In Blumauer v. Clock, 24 Wash. 596, 64 Pac. 844, 85 Am. St. Rep. 
966, référence was made to the Michigan statute as being "a statute 
like ours" ; but it was again imnecessary for the court to say whether 
or not it would follow the Michigan décisions on the point now under 
considération. The court, however, did say : 

"It is generally held that, where the statute does not restrict the word 
'créditer,' the courts will not lirait its application. A credltor and an lu- 
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cumbraneer may stand In a dual capacity; for an incumbrancer must, at 
least, be a créditer, althougli a créditer need not necessarily be an incum- 
brancer. It seems to us that the more reasonable and just construction of 
the law would be to construe the term 'créditer' wlth référence to the Incep- 
tion of the obligation of the debtor, rather than te conditions whlch nilght 
afterwards arise." 

This language, I tliink, means that a person is to be deemed a créd- 
iter within the contemplation o£ the statute from the time when the 
debtor beconies obligated to him, and, if that is its meaning, an un- 
recorded mortgage is void as to one who holds an obHgation against 
the mortgagor, though the inception of the obHgation antedated the 
making of the mortgage. 

The Court of Appeals of New York, in construing a similar stat- 
ute, has reached a conclusion essentially différent from that adopted by 
the courts of Michigan and Kentucky. 

In Karst v. Gane, 136 N. Y. 316, 33 N. E. 1073, the New York 
court says: 

"It Is claimed in behalf of the défendants that the word 'creditors,' in the 
act of 1833, only applles to a person whose debt originated after the exécu- 
tion of the mortgage, and during the default in filing, and that by the true 
construction of the act a mortgage ef chattels is not void for an omission to 
file the same, as against a creditor whose debt antedated the exécution of the 
mortgage, or, at least, that It is valld as against an antécédent créditer, pro- 
vided It la flled before he acquired à lien upon the mortgaged property. It is 
to be observed that the limlted meaning of the word 'crediters' in the act of 
1833, Insisted ui>on In behalf of the défendant, has ne support in the literal 
reading of the act. The first section déclares that a mortgage of chattels 
whlch shall not be accompanled by an immédiate delivery, and an actual and 
contlnued change of possession, of the thlngs mortgaged, 'shall be absolutely 
void as against the creditors of the mortgagor, and as against subséquent pur- 
chasers and mortgagees in good falth, unless the mortgage, or a true copy 
thereof, shall be flled as dlrected in the succeeding section ef the act.' There 
Is nothlng In the language of the section conflning the meaning of thé word 
^creditors,' or restrlcting its natural sensé, or whlch indicates an intention to 
dlstinguish l>etween a créditer who became such before, and one who becam© 
a créditer after, the exécution of the mortgage. The section speaks of 'sub- 
séquent purchasers and mortgagees.' There was a very good reason for tliis, 
*Ince a prlor purchaser or mortgagee would stand on his paramount right, 
and needed no protection, or would hâve the means of protection, against h 
subséquent mortgagee. The use of the word 'subséquent,' as applied to pur- 
chasers or mortgagees, may not be of great importance in ascertaining the 
meaning of the word 'creditors' ; but it indicates that the Législature had in 
mlnd, and expressed, in respect te one class ef persons to be protected by the 
statute, the time when thelr rights accrued wlth référence to the exécution of 
the mortgage. * * * It is Impossible to say that only creditors who became 
such during the existence of a mortgage may be injured by keeping the mort- 
gage secret It certainly is not improbable that in many cases antécédent 
creditors may be lulled into seeurlty and forbear the collection of their debts 
at maturlty by the apparent unincumbered possessicn and tjwnership by the 
debtor of property covered by an uudisclosed mortgage. The statute pre- 
scribes a gênerai rule whlch must be observed in, order to eutitle a mortgagee 
to assert his lien as against creditors; and, aïthough a creditor may hâve 
notice of an unflied mortgage at the time the crédit is given, yet it is held 
that as to a creditor wlth notice such a mortgage wlll be postponed to the lien 
of judgment and exécution in his faver upon the debt se contracted." 

This construction of the statute appears to me more reasonable, 
more in accordance with the views expressed by the Washington Su- 
prême Court, and more likely to prevent frauds and évasions than the 
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construction adopted by the courts of Micliigan and Kentucky. It 
naturally 'follows from the proposition, approved by the Washington 
Suprême Court, that, where the statute does not restrict the word 
"creditors," the courts will not limit its application. 

The New Yorlî statute, like the Code section of this state, did not 
prescribe the time within which the recording must take place, and 
the court held that a reasonable time consistent with due diligence 
would be allowed. The Washington statute of 1899, however, ex- 
pressly provides that : 

"Every such instrument, within 10 days from the time of the exécution 
thereof, shall be flled in the office of the couuty auditor." 

This language must be given efïect. It is contended by counsel for 
the trustée, as I understand them, that a mortgage not filed within the 
10 days, though it may be filed subsequently, is absolutely null and 
void as to ail creditors of every class, even as to persons who become 
creditors after the filing. Whether such construction is correct, it is 
not necessary now to décide. Whatever may be the effect of filing 
such a mortgage after the time limited, it seems clear that in order to 
make the mortgage binding on creditors of any class from the time of 
its exécution it must be filed within the 10 days. Section 6 of the 
act, which provides that a mortgage for $300 or more may be recorded 
and indexed with like force and effect as if the act had not been 
passed,,cannot aid the trust company's contention, because the same 
section further provides that such mortgage, or a copy thereof, must 
bé filed and indexed as required by this act. It follows, therefore, 
that as the mortgage was not filed within the 10 days it could hâve no 
force or effect as to any creditor, whether prior or subséquent, until it 
was actually filed on August 3, 1909, the day before the filing of the 
pétition in bankruptcy and the adjudication. 

Hère the bankruptcy law of the United States, the paramount lég- 
islation on the subject, cornes into play. Assuming that the mortgage 
first took effect as to creditors on August 3d, it then took effect as a 
mortgage given to secure a pre-existing indebtedness. If the state 
statute correctly construed did not make it invalid as to ail creditors at 
that time, the bankruptcy law avoids it as a préférence. The giving of 
the mortgage originally was for a présent considération, and therefore 
did not constitute a préférence. In my opinion, however, by the pro- 
visions of the. state statute the mortgage had no validity as to creditors 
prior to its filing on the day before the bankruptcy adjudication, and, if 
under that statute it first became a lien as against creditors on that 
date, it constituted a préférence just as if it was first written at that 
time. By section 60 of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 563 [U. S. Comp. St. 1901, p. 3445]), where the préférence 
consists in a transfer, the period of four montlis for avoiding the préf- 
érence does not expire until four months after the date of the record- 
ing or registering of the transfer, if by law such recording or reg- 
istering is required. 

The mortgage is, therefore, invab'd as against the trustée and cred- 
itors generally, and the order of the référée is, accordingly, afiîrmed. 
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LARSEN V. UNITED GAS IMPROVBMENT CO. 

(Circuit Court, E. D. Pennsylvanla. July 21, 1910.) 

No. 810. 

1 Mabteb and Servant (§ 278*) — Négligence (§ 134*)— Sape Place— Dan- 
GEEOûs Building. 

In an action for death of the servant of a subcontractor by the coI« 
lapse ol a building In process of altération, évidence held to sustain 
a findlng of négligence on the part of botli tlie contracter and the sub- 
contractor in the manner of their tearlng out the old part of the build- 
ing and putting in shoring. 

[Ed. Note. — For other cases, see Master anû Servant, Dea Dig. S 
278 ;* Négligence, Dec. Dig. § 134.*] 

2. Masteb and Servant (§ 332*)— Death of Servant— Independent Con- 

TBACTOE. 

In an action against the lessee of a building in process of reconstruc- 
tion for the death of the servant of a subcontractor by the collapse 
of the building, owing to the négligent manner in which the work was 
acconiplished, whether one of the lessee's architects, who the contract 
provided should superintend the work, in fact directed the manner 
and method of doing the work, so as to charge the lessee wlth the consé- 
quences of the contractor's négligence in performing It, Iield for the jury. 

[Ed. Note. — For other cases, see Mastet and Servant, Cent. Dig. g 
1276; Dec. Dig. S 332.*] 

At Law. Action by Elizabeth Larsen against the United Gas Im- 
provement Company. Verdict for plaintiff. On defendant's motions 
for judgment non obstante veredicto and for a new trial. Denied. 

W. W. Mentzinger, Jr., and John McClintock, Jr., for plaintiff. 
R. Stuart Smith and Morgan, I<ewis & Bockins, for défendant, 

HOLLAND, District Judge. This action was instituted by the 
plaintiff to recover damages for the death of her husband, who was 
killed in the falling of a building at the northeast corner of Eleventh 
and Market streets, Philadelphia, on the 15th day of July, 1909. Addi- 
tions, altérations, and improvements were being made to this building, 
which required the tearing out of the two lower stories and almost the 
entire interior. During the progress of the work the upper stories 
were shored up, which made the work especially dangerous. 

The défendant had entered into a contract with the Sax & Abbott 
Construction Company to do this work, in accordance with certain 
plans and spécifications, which had been prepared by Rush & Lacey, 
architects. Sax & Abbott Company entered into a written contract 
with H. Sheeler & Co. for the furnishing of ail labor, materials, tools, 
rigging, scaffolding, and appliances necessary to completely finish the 
work of shoring the walls, including the cutting of the walls and 
floors, and other cutting necessary to erect shores and needles, for 
which it was to receive a certain compensation. This work was the 
most important to be donc, requiring knowledge and judgment in 
order that the place might be safè and secure against accident. The 
contracter and subcontractor started the work about the same time, 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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and continuée! from aboiit the middle of May to the 15th day of July, 
when the building collapsed. There was évidence of négligence and 
imperfect work, and the falHng of the building was no doubt the re- 
suit of divided authority, bad management, and neghgence. The hus- 
band of the plaintiff, who was employed by H. Sheeler & Co., the sub- 
contractor, was killed by the falling of the building, and she allèges 
in her statement of claim that the défendant "by its duly authorized 
agents, servants, and employés was engaged in making certain im- 
provements, altérations, additions and repairs," and that it "neg- 
ligently directed the work in such a manner that the entire structure 
became weakened and dangerous to workmen engaged in and about 
the making of said improvements, altérations, additions, and repairs, 
and failed to provide a reasonably safe place for the workmen to per- 
form their duties, and failed to use due and proper care in the sélec- 
tion and rétention of compétent agents to conduct and direct the 
opération of said building." So that, as tersely stated by the défend- 
ant, the plaintiff, in order to recover in this action, must show that 
the négligence resulting in the accident was the négligence of an em- 
ployé or agent of the défendant who was doing the work for the de- 
fendant. 

There was sufficient évidence submitted to carry the case to the jury 
on the question of négligence on the part of the contractor and sub- 
contractor in their manner of tearing out the old part of the building 
and in putting in the shoring, which together resulted in making the 
place so obviously dangerous that William R. Hall, an experienced 
contractor and builder, three or four days before the collapse, ob- 
served that the work of shoring was donc in a way to make it very 
dangerous, and the holes were eut in the partition wall from the foun- 
dation up in a very irregular manner. The building was then re- 
garded by him in such a dangerous condition that he would not risk 
going to the fourth floor, but got out as quickly as he could. This 
contractor was doing some work on Market street, but for several days 
prior to the accident warned every one he knew not to stand near the 
building as it was liable to fall. 

This évidence, together with that of the other witnesses, was, we 
think, sufficient on the question of the négligent performance of the 
work. The only other question then is as to whether or not the de- 
fendant was responsible for this négligence. There is no doubt that 
upon the contract alone made between the défendant and the Sax & 
Abbott Company the latter is an independent contractor, for whose 
négligence the défendant would not be liable. 

The Sax & Abbott Q)i.,pany agreed to "provide ail material and 
perform ail work for the altérations and additions to thèse properties," 
in accordance with the plans and spécifications prepared by Rush & 
Lacey, architects, and it is further agreed that the work "is to be donc 
under the direction of said architects acting as counsel for the lessee, 
* * * and that the décision of the architects as to the true intent 
of the drawings and spécifications shall be final." This supervision 
or direction reserved in the contracts, however, evidently is intended 
only to give the architects power to enable them to see to it that the 
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contractors and workmen were performing the work in accordance 
with plans and spécifications, and authorizes them to pass upon the 
question as to whetlier or not they were complying with the require- 
ments in thèse plans and spécifications, and, of course, under the cir- 
cumstances, if there had been nothing more in this case than the agree- 
ment showing the relation of the parties, the défendant would not be 
responsible for any négligence which might hâve occurred. But the 
plaintiff contends that notwithstanding the existence of this contract of 
' employment made and entered into between the défendant and the Sax 
& Abbott Company, that the défendant company had Ivacey, one of 
its architects, who was also an engineer, in the building daily, and 
that the évidence shows that he was in direct charge of the manner 
and method ôf performing the work. There was évidence that Lacey 
had a desk in the building ; was there daily ; settled disputes among the 
bricklayers ; directed how certain bolts should be used ; and at one time 
in the proe:ress of the work, when a crack on the Eleventh street side 
of the building appeared, that work was stopped by the foreman of the 
Sax & Abbott Company to submit the question of its danger to Lacey, 
and that af ter an examination of the crack by L,acey and the fore- 
man of the contracter the work was continued. The évidence as to 
the control by Lacey is found in the testimony of Anderson and Fickes, 
skilled workmen, and Coleman, who was a "labor boss," and it was the 
contention df the plaintiff that this was i sufficient to carry the case to 
the jury upon the question as to whether or not the défendant was di- 
recting the manner and method of performing the work as well as 
seeing to it that the work generally was done in accordance with the 
plans and spécifications. 

The défendant offered no évidence, and submitted a request that the 
court charge the jury that under ail the évidence the verdict should 
be for the defendaint. This request was refused. The case was sub- 
mitted to a jury on the question as to whether or not the supervision 
of the défendant was such as to make the contracter his agent, for 
whose négligent acts the défendant would be liable, and there was a 
verdict in favor of the plaintiff. /' 

The défendant practically abandoned its motion and reasons for a 
new trial at the argument, and insisted upon the motion for judg- 
ment non obstante veredicto upon the ground that the Sax & Abbott 
Compnny was an independent contracter, for whose négligent acts, if 
any, tbe défendant was not liable, and insists that the case at bar is 
controlled by the principle followed in a long line of cases, and aptiy 
stated recently by the Suprême Court of Pennsylvania in Miller v. 
Merritt, 211 Pa. 127, 60 Atl. 508. The language used there is di- 
rectly applicable to the provision in thé ::agreement in this case: 

"It is apparent • * * that tbe clause of tHe agreement * * * con^ 
ferred on the owner's siiperlntendent cf. construction ouly such supervisory 
powers as would enable him to see that the défendants were performing the 
work in accordance with the provisions of the contract and spécifications, 
and gave him no authorlty to direct the workmen as to the niethods of ex- 
ecuting the détails of the work." 

The same principle was applied in Morning v. Cramp & Company 
(C, C.) 170 Fed. 364:, a case recently tried in this district before Judge 
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McPherson. The question of independent contractor is considered 
in a very complète note to the case of Richmond v. Sitterdin;^, 101 Va. 
354, 43 S. E. 503, 65 L. R. A. 445, 99 Am. St. Rep. 879. There isno 
doubt at ail but that this Une of décisions establishes the proposition 
that where the supervision of the owner does not extend to the man- 
ner and method of doing the work, but only empowers the superin- 
tendant to see to it that the work is done by the contractor in accord- 
ance with plans and spécifications, the latter alone is liable for bis 
own négligence, and it cannot be visited upon the owner of the prop- 
erty. But, in this case, the plaintifl: contended there was évidence to 
show that the supervision of Lacey extended not only as to results, but 
that the manner and method of doinç the work was passed upon and 
controlled by him, and that the évidence of Anderson, Fickes and 
Coleman, together with other facts and circumstances, was sufficient to 
go to the jury upon the question as to whether or not Lacey was not 
in such control. There is no dispute as to the testimony of thèse wit- 
nesses and other facts and circumstances with regard to what Lacey 
actuaily did about the building; but while the plaintiff insists that the 
proper inference to be drawn from his acts is that he was in control of 
the manner and method of doing the work, the défendant urges that 
this évidence shows that Lacey did no more than was required of him 
under the contract with the Sax & Abbott Company; that his acts 
were entirely consistent with his authority to direct as to results ; and 
that the court should enter a judgment in f avor of the défendant. But 
we cannot agrée that it is the duty of the court to décide whether or 
not the facts and circumstances submitted as to Lacey's authority war- 
rant the inference that he controlled the manner and method of doing 
the work, or that he directed as to results only. This was a question 
for the jury. 

In the case of Bain v. Works Company, 323 Pa. 96, 72 Atl. 279, 
there was a recovery allowed for personal injuries against the de- 
fendant who had employed the contractor to do the work, but had 
paid the wages of the men employed by the contractor as they came 
due. Justice Stewart, in rendering the décision of the Suprême 
Court, said, inter alla : 

"The évidence on the pnrt of the plaintiff would hâve Tv-holly failed to 
-associate the defenclant with any respoiisibillty in connection with the érec- 
tion of the tanks exccpt for one fact whicli was undisputerl. Thoua;h not 
a siPRle one of the workmen who were engased says that he was originally 
«mployed by arly one known at tlie time to represent the défendant, yet, 
ail say that the wages they received were paid them, in whole or in part, 
by tlie défendant company, and not by Kobinson. This circumstance, un- 
explained. u-ould warrant the inference that the contract ietwecn défend- 
ant and Itobinson had tjeen ignorcd or superseded. The défendant advanceil 
an explanatlon, wholly consistent with its position, that the work was be- 
ing done by Bobinson mider contract when the accident lia|)pened. It was 
this: That Robinson reported to the company that he was without funds 
to pay the men he had employed, and asked that the company do so and 
-charge him with the advancement; that rather than liave the work fail, 
or run the risk of liens, the company acceded to his request, and paid the 
men directly. This raised a question of fact which neeessarUy dreic the 
question to the jury. The cxplanation restcd whoUy upon oral testimony, 
xchieh, if helieved by the jury, would leavc the contract betivee» the de- 
fendant and Eobinson wholly unaffecied by the circumstance that the de- 
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fendant had paid the wages. If the explanation Tvas a true statement of 
facts, it -was more than sufficient to overcome the Inference of abandonment 
of the contract from the payment of wages. Whether it was true was a 
question for the jury." 

The inference, to be drawn as to the extent of the management and 
authority exercised by Lacey, from the acts he did and orders given in 
connection with the work, was for the jury. It was properly submit- 
ted, and a verdict rendered in favor of the plaintiff. This being a 
question of fact, it was decided by the proper tribunal, upon compétent 
évidence, and we therefore are compelled to refuse the motion for 
judgment non obstante veredicto, and overrule the motion for a new 
trial. 



THE .lOSEPH VAOCAKO. 

(District Court, E. D. Louisiana. June 25, 1910.) 

No. 14,015. 

1. CoLLisioîT (§ 125") — Evidence— Cause of Collision— Overtaking Vksski,. 

Evidence on libel asainst an overtaking steaurahip for colliding witli 
a steam tug held to show that the direct cause of the accident was au 
unforeseen sliiftlng of the river current. 

[Ed. Note. — l'or other cases, see Collision, Cent Dig. §§ 275, 277 ; Dec. 
Dig. § 125.* 

Overtaking vessels, see note to The Eebecca, 60 C. C. A. 254.] 

2. Collision (§ 51*) — Overtaking Vessels— Duties. 

An overtaking vessel must keep eut of the overtaken vessel's way. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 57 ; Dec. Dig. 
§ 51.*] 
H. Collision (§ 102*) — Narrow Channel— Vessels Abeeast— Joint Négli- 
gence. 

A steana tug and a steamship to which the tug had taken a pilot were 
equally négligent in attempting to enter a pass less than 700 feet wlde, 
abreast and wlthout exchanging signais, at a point where the current 
was treacherous and frequently shifted. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 182, 100. 190; 
Dec. Dig. § 102.*] 

4. SiiippiNG (§ 81*) — Négligence or Pilot— LiIability. 

In admiralty a vessel may be held in rem for the négligence of a com- 
pulsory pilot, though the owner would not be liable in an action at com- 
mon law. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 347; Dec. Dig. 
I 81.*] 

5. PiLOTS (§ 2%*)^PiL0Ts' Association— Nature— "Partnebsuip." 

The Associated Braneh l'ilots of the Port of New Orléans, an associa- 
tion created to pilot and assist in the salvage of vessels, the members 
sharing in the expenses and the profits equally, the association collect- 
ing the fées and being governed by a président and board of directors, is 
an ordinary partnership under the law of Louisiana and may sélect, con- 
trol, and discharge any of its members. 

[Ed. Note. — FOr other cases, see Pilots, Cent. Dig. § 17; Dec. Dig. § 
2V2.* 

For other définitions, see Words and Plirases, vol. 0, pp. 5191-5202 ; 
vol. 8, pp. 7740-7747.] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



THE JOSEPH VACCAKO. 273 

6. PiLOTS (§ 2%*) — PiLOTs' Association — RiGHT to Sue — Négligence of 
Membbr. 

ïhe Associated Branch Pilots of tlie Port of New Orléans, being a part- 
iiership, caunot maiiitaiii libel against a steamsliip for collision wlth the 
association's tug, basecl on négligence of the steamsliips pilot, where he 
is a member of the association. 

[Ed. Note. — For other cases, see Pilots, Cent. Dig. § 17; Dec. Dig. § 
21/2.*] 

Libel by Bernard Michel against the steamship Joseph Vaccaro. 
Libel dismissed. 

J. R. Beckwith and Rice & Montgomery, for libelant. 
Howe, Fenner, Spencer & Cocke, for défendant. 

FOSTER, District Judge. This is a case of collision. The libel- 
ant, as président of the Associated Branch Pilots of the Port of New 
Orléans, La., brings his libel in rem against the steamship Joseph 
Vaccaro on behalf of the said association for damages occasioned the 
steam tug Underwriter, belonging to the said association, arising from 
a collision of the Vaccaro with said tug. 

There is, as usual, some conflict of testimony as to just how the 
accident happened. Resolving this as be.st I can in order to hâve ail 
the witnesses speak the truth if possible, I find the facts to be as fol- 
lows: 

On the night of the collision, February 33, 1907, about 11 :30 p. m., 
the Vaccaro appeared ofï the mouth of the South Pass of the Mis- 
sissippi river, and the Underwriter went out to her for the purpose of 
putting a pilot on board. The Vaccaro was lying about half a mile 
outside of the end of the jetties, and the Underwriter approached on 
her port side, went around her stern, came up on her starboard side, 
stopped a little forward of her beam, and a pilot put ofï in a small boat 
to board the Vaccaro. The Underwriter then dropped astern of the 
Vaccaro, and after picking up the returning small boat went about on 
the Vaccaro's quarter and came up on her port side. Both vessels 
got under way at about the same time, the Underwriter being a little 
astern of the Vaccaro when the latter started; but the Underwriter 
went ahead f aster and was in advance with the Vaccaro overlapping 
her stern, and about 100 feet in'width separating the two vessels, when 
they attempted to enter the South Pass jetties. 

When fully in the current of the river, the Vaccaro took a sudden 
sheer to the left and ran into the Underwriter, striking her about 20 
feet from, her stern and cutting her plates down below the water's 
edge ; the collision occurring about eight minutes after the Vaccaro 
started. The vessels exchanged no signais whatever. When the Vac- 
caro sheered, the accident seems to hâve been inévitable, and there- 
after neither vessel was guilty of any fault. 

It is true the master of the Underwriter testified that he went ahead 
full speed before the Vaccaro got under way, and opened up a gap 
between the vessels ; but it is not probable that he was paying any at- 
tention at ail to their relative positions. He was not looking, and 
did not know where the Vaccaro was, until after he had given a signal 

*ror other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
180 F.— 18 
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to slow down tlie Underwriter, and only then did he seC the dangerous 
proximit}^ of the Vaccaro. Besides he is çontradicted by others of 
libelant's Withesses. The engineer of the Underwriter testifies that they 
were running at about six knots an hour, half speed, when he received 
the signal to slow down. He did not obey it, as it was immediately 
followed by a signal for full speed ahead, and then he had to open 
the valves to let the steam into the low pressure cylinders to comply 
with the order. The pilot of the Vaccaro, libelant's witness, testifies 
that the Underwriter went about under the stern of the Vaccaro and 
then passed her on the port side while they were under way. This is 
corroborated by the master of the Vaccaro. The engineer of the Vac- 
caro also testifîed that her engines were stopped when he got the signal 
to go ahead full speed, and that it would take about a quarter of an 
hour to develop the Vaccaro's maximum speed of 13 knots. 

The first inquiry is, naturally, as to the proximate cause of the ac- 
cident. It is contended by libelants that the steering géar of the Vac- 
caro did not work; but I do not find this borne out by the évidence. 
There is some testimony to show that at previous times the steering 
gear of the Vaccaro had worked stiffly ; but the same may also be said 
of the Underwriter. Both yessels hâve steam steering gear. Several 
witnesses testify without contradiction that the Vaccaro's steering 
gear was in perf ect order, and the testimony of her pilot, who wàs in 
the best position to observe the handling of the boats, shows that his 
orders were responded to and she answered her helm up to the mo- 
ment she took the sheer. I hâve no doubt the steering gears of both 
vessels were in good order at the time of the collision. Both vessels 
were properly manned and lighted. 

The South Pass jetties are very narrow, about 700 feet in extrême 
width, and fréquent wing dams tend to furthér constrict the channel. 
On this partîcular night there was a high stage of river, and the cur- 
rent going out of the mouth of the jetties was very strong, prôbably 
running at least fiye miles an hour., The évidence also shows that at 
this particular point the current is very treacherous, frequently shift- 
ing, and sometimes indulging in unaccountable whirls and eddies, 
The Vaccaro was on her proper course, running steady and obeying 
her helm, but suddenly sheered when the current struck her, so I must 
conclude thàt the direct cause of the accident was one of those unfore- 
seen shiftings of the current, and to that ex^ent the. collision was un- 
avoidablé. 

NeverthelesS, had the vessels riot been in suçh dangerous and close 
proximity, no serious accident would hâve occurred, at least not to the 
Underwriter. The Underwriter and the Vaccaro were in charge of 
skillful and experieneed pilots who daily perform their relative duties 
in sight of each other. Necessarily the pilot of the Vaccaro was in 
absolute cqntrol as to the speed and course of the vessel, and he ought 
to hâve known the probable maneuvers of the Underwriter. The sàn^e 
may be said of the master of the Underwriter. He ought to hâve 
known approximately what the course and speéd of the, Vaccaro would 
be. Both men ought to havé known the dangers of the current in this 
narrow pass. Both of thèse men were fully aware of the danger but 



THE JOSEPH VACCARO. 275 

apparently, perhaps because of constant association and familiarity 
with it, each seems to hâve been oblivious to the possible resuit of 
thèse two vessels entering the pass practically abreast. 

It is urged that the Vaccaro was an overtaking vessel, and the bur- 
den is on her, therefore, to estabhsh want of négligence in herself to 
defeat a recovery by the Underwriter; but the présent case is unique 
and cannot be governed by hard and fast rules as to overtaking or 
Crossing. It may be that at the time of the collision the Vaccaro was 
the overtaking vessel, as her speed was being gradually accelerated; 
but it is also true that the Underwriter was first the overtaking ves- 
sel, and, therefore, when she passed the Vaccaro it was incumbent on 
her to keep out of the latter's way. So, too, the pilot in charge of the 
Vaccaro ought to hâve known better than to enter the pass practically 
abreast of another ship. To this extent he was equally at fault with 
the master of the Underwriter. In common prudence one of thèse 
boats should hâve stopped and allowed the other to go ahead. Per- 
haps the duty was greater on the Underwriter, as her sole object in 
going out was to insure the safe entrance of the Vaccaro. Yet thèse 
two experienced pilots, starting like entrants in a race, exchanging no 
signais, made the extremely hazardous navigation of the pass more 
difficult by attempting to negotiate it together. I consider they were 
equally négligent. 

But the question of négligence is not the only one to be determined 
in this case. 

It is contended by the claimant that libelant is a partnership and 
cannot recover because the Vaccaro's pilot is a member and she was 
compelled by law to take him. Libelant dénies the partnership and re- 
lies mainly on the case of Guy v. Donald, 203 U. S. 399, 37 Sup. Ct. 
63, 51 L. Ed. 345, to recover in any event. 

In The Merrimac, 14 Wall. 199, 30 L. Ed. 873, the Suprême Court 
held that the Louisiana law did not enforce compulsory pilotage, but 
since then the statute of 1877 (Act No. 63 of 1877, p. 103) bas made a 
material change. It is certain the Vaccaro was in charge of a com- 
pulsory pilot, a member of the association libelant herein, not the 
choice nor the voluntary agent of her master or owner, and her fault 
for the collision was solely his. However, it is settled in American ju- 
risprudence in admiralty a vessel may be held in rem for the négli- 
gence of a compulsory pilot, though the owner would not be in an ac- 
tion at common law. The China, 7 Wall. 53, 19 L. Ed. 67 ; Homer 
Ramsdell Trans. Co. v. La Compagnie Générale Transatlantique, 183 
U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155. 

It may be that a voluntary association of pilots and its members are 
not liable at the suit of the owner of a vessel which bas been held for 
damages by reason of the fault of one of its members ; but what is the 
situation hère. 

In the case of Guy v. Donald, 303 U. S. 399, 27 Sup. Ct. 63, 51 L. 
Ed. 345, the Suprême Court held that the members of the Virginia 
Pilots' Association were not partners, and that they were not liable to 
owners of piloted vessels for the négligence of each other. The court 
based its décision mainly on the grounds that substantially the whole 
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government of the association was in the hands of a board of commîs- 
sioners instituted by the law of Virginia, and it existed solely by per- 
mission of said board, on the implied condition that ail the pilots be- 
long to it, and therefore the association, could not sélect, control, or 
discharge one of its members. 

The lyouisiana in many respects is identical with the Virginia as- 
sociation; but there are some radical différences. It is not a commer- 
cial partnership under the law of Louisiana, but does it not possess 
every élément to make it an ordinary partnership? Its organization 
is authorized by law, and no restrictions are placed upon the form it 
may take; it could be either a corporation or a partnership. By a 
written agreement it adopts a common name and déclares its objects 
and purposes to be to carry on the business of piloting vessels and to 
assist in the salvage of vessels. It owns tangible property of great 
value, and the share of each member in the association property is 
fixed by the articles of agreement. No person can become a member 
without the consent of the majority of the members, and once in he 
cannot withdraw except by the same consent; but he ceases to be a 
member on surrendering his branch. A new member must pay to 
the association an amount sufficient to make him an equal owner in 
the association assets. He must bind himself to dévote his entire 
time to the association and to not engage in any business at variance 
with its interests, nor in compétition with it. It is provided that the 
members shall share the expenses and the profits equally, and a reserve 
fund of $10,000 is provided for. No member has any interest in the 
fées he earns, as his services are for the exclusive benefit and profit 
of the association. The association issues the bills for pilotage, and, 
when necessary, sues to recover them, in its own name, without regard 
to the individual member. The management of the association is by 
a président and board of directors. They are given full power to 
prescribe and enforce ail régulations that may be necessary, or ex- 
pédient for the management of the business, the assignment of pilots 
to duty on outgoing or incoming vessels or the pilot boats of the as- 
sociation, and for the discipline of the association. 

It seems that ail the branch pilots licensed to pilot vessels into the 
mouth of the Mississippi river belong to this association, and perhaps 
it would be impossible for any one to obtain, or retain, a branch who 
did not belong. Branches are issued by the Governor of the state on 
recommendation of a board of examiners composed of three branch 
pilots, and this same board has the power to report any pilot to the 
Governor for cancellation of his license, practically at its discrétion. 
As a matter of fact this board is composed of the président and two 
members of the association ; but in contemplation of law there might be 
a dozen associations, or each pilot might do business on his own ac- 
count provided he had the necessary equipment. 

The Suprême Court, in passing upon the character of libelant's pred- 
ecessor, practically the same association, held it to be a partnership, 
and thus tersely stated the proposition: 

"Whilst every association of persons does not Imply a partnership, it Is 
certain that every partnership Implies an association. In this instance, 
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08 In many others, we find nothlng^in the name." Levine v. Michel, 35 La. 
Ann. 1128. 

In view of the foregoing, I am constrained to hold that libelant is 
au ordinary partnership under the law of Louisiana, and also that it 
had the right to sélect, control, and discharge any of its members, and 
therefore the décision in Guy v. Donald, 203 U. S. 399, 27 Sup. Ct. 
63, 51 L. Ed. 245, is not controlling. 

So hère we hâve a novel case. A partnership is suing to recover for 
damages to the partnership property occasioned by the fault of one 
of its members. When his wrongful act was committed, he was the 
specially selected agent of the association acting strictly within the 
scope of its business. He certainly could not recover in an individual 
suit, yet he will recover if the association is successful. 

I cannot imagine upon what theory of law or justice the association 
can stand in any better position than does the individual member, and 
I do not think the admiralty doctrine, as laid down in The China, 7 
iWall. 53, 19 L. Ed. 67, should be stretched to cover this case. 

The libel will be dismissed. 



PENNSXLVANIA R. CO. v. MAGEH. 
(District Court, B. D. New York. May 17, 1910.) 

1. Coti/isiON (§ 90*) — RuLES— Naerow Channel Rule. 

ïhe narrow channel nile (article 25 of the Inland Rules ; chapter 4, 30 
Stat. 101 [U. S. Comp. St 1901, p. 2883]), requlrlng steam vessels navigat- 
Ing narrow channels when safe and practlcable to keep to that side of the 
fairway whlch lies on thelr starboard side, is not strictly applicable to 
the ijassage around the Battery from the Bast to the North River, but 
still should be respected by boats passing around the Battery, especlally 
from the North River, when they would otherwise Interfère wlth vessels 
coming down the East River rightfuUy on the west side of the channel. 

[Ed. Note. — ï'or other cases, see Collision, Dec. Dig. § 90.*] 

2. Collision (§ 95*) — Steam Vessels— Fault. 

The ferryboat Long Beach was passing around the Battery from the 
North River and stopped to permit a lighter to pass on her starboard 
Bide. At the time the tug Powhatan wlth a tow on her side was coming 
down East River and to pass around the Battery, being outside of three 
other tugs wlth tows whlch were as close to the New York piers as they 
could safely go. Whlle so stopped, the ferryboat gave the Powhatan a 
signal of one whlstle, which was answered, and she then started ahead ; 
but, Instead of keeping across toward the Brooklyn side so as to pass 
under the bows of ail the tugs, she attempted to go to port to pass between 
the Powhatan and a tow whieh was in mid-river and came into collision 
wlth the Powhatan, which had stopped when the danger became appar- 
ent. Hcld, that neither the narrow channel rule nor the starboard hand 
rule for crosslng vessels fully governed the situation, but that the ferry- 
boat was solely in fault for not keeping to starboard, which it appeared 
she could hâve doue, while the tug did not hâve room to go further to 
starboard. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

*For other cases see eame topic & § numbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe* 
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In Admiralty. Suit by the Pennsylyania Railroad Company against 
John Magee, Jr. Decree for respondent. 

Robinson, Biddle & Benedict (E. G. Benedict, of counsel), for H- 
belant. ; 

William J. Youngs, U. S. Atty. (Selah B. Strong, of counsel), for 
respondent. 

CHATFIELD, District Judge. On the afternoon of June 11, 1908, 
the United States tug Powhatan left the New York Navy Yard, a 
short distance above the Brooklyn Bridge, and proceeded down the 
East River, with a barge called the "Canister" in tow on her port 
side. After passing the Brooklyn Bridge, the Powhatan crossed over 
to the starboard side of the channel, and assumed a position outside 
of three other boats with tows headed in the same direction and 
proceeding at substantially the sarrle speed, thus passing what is 
known as "Pier 5" in the East River about half way between the Wall 
Street ferry and the Battery, with thèse four craft abreast and so 
close together that none of them could proceed further to the star- 
board without collision. The inside boat was just off from the pier- 
heads, and the positions which they maintained were necessitated by 
the présence of a tow of canalboats and also by the ferryboat of 
libelant, operated on a course from Jersey City to Brooklyn. This 
ferryboat was rounding thé Battery, at a distance estimated by her own 
captain as 500 or 600 feet from the pierheads. At the time she was 
sighted by the boats above referred to, she was stopped on a course 
substantially parallel to a tangent to the pierhead line ofï the Battery, 
and nearly opposite the slip.used by the Staten Island ferry. She had 
previously brought her engines to a stop upon receiving a signal 
from a steamlighter which had corne down the East River on the 
Brooklyn side, but was then rounding the Battery towardi the North 
River at a considérable rate of speed against the tide, and in such 
a position as to pass the ferryboat to starboard; a two-whistle signal 
having been exchanged with the ferryboat. 

Another factor in the situation was what is called the "Albany 
tow"; that is, a stringof canalboats being made up opposite the Wall 
Street ferry, in the East River, and headed toward Governpr's Island, 
but under just speed eriough to counteract the flood tide which there 
runs up the East River. • 

The captain of the ferryboat testifies that the Albany tow was con- 
siderably below the W ail street f ërry and was moving down the river. 
But in view of the object which this tow had in mind in maneuvering 
in that part of the river, and the testimony of the varions witnesses 
upon other boats who are extremely positive in their statements, 
it would appear that the ferryboat could hâve safely crossed thé fcow 
of the tow and passed it to port after the lighter had gone on into the 
Hudson river. The captain of the ferryboat testified that after lying 
still during the passage of the lighter, he gave the signal to the en- 
gines of the ferryboat for full spèèd ahead, and proceeded in a direc- 
tion substantially across the East River toward the Brooklyn slip 
of the Wall street ferry and across the bow of the Albany tow, but 
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that he was compelled immediately to starboard his helm and pass 
to starboard of the Albany tow ; that is, on the New York side of the 
river. 

In this he is contradicted by the captains of the boats coming down 
along the shore, who ail agrée, so far as they saw the ferryboat's 
course, that the ferryboat should hâve proceeded straight ahead and 
to port of this tow. This tow, therefore, should hâve had no effect 
upon the movements of the ferryboat relative to that of the four 
craft coming down the river. 

It appears from the évidence that the ferryboat in question was not 
the One usually used for this service, but was a much heavier and 
longer boat, and it can be assumed that it neither responded to the 
helm as quickly nor got under way as rapidly as the smaller boat, 
and it is very probable that this différence may hâve prevented the 
ferryboat from turning and passing safely through a space which 
would hâve been sufficient for the usual boat. 

The ferryboat claims to hâve blown one whistle to the Powhatan. 
The Powhatan blew one whistle which the ferryboat understood, 
and ail the various craft inside the Albany tow were in clear view 
of the ferryboat at the time of this exchange of signais. It further 
appears that neither the Powhatan nor any of the three boats be- 
tween her and the pierhead was then able to move to starboard, and 
a reversai of the Powhatan's engines, when it was seen that the 
ferryboat was not likely to get under way with sufficient quickness to 
avoid being carried by the tide to port and into the path of the Pow- 
hatan, was too late to prevent a collision between the forward port 
corner of the Canister, which was a .square-nosed barge, and the 
paddle wheel guard upon the port side of the ferryboat. An abrupt 
turn on the ferryboat's part under a starboard helm swung the ferry- 
boat alongside of the Canister and caused the carrying a way of the 
guard to the paddle-wheel house and certain injuries to the wheel 
and shaft; but by this movement further pénétration into the ferry- 
boat and more serious conséquences were probably avoided. 

The respondent was the pilot of the Powhatan, and has been sued 
in personam for his own actions, inasmuch as he is shown by the 
testimony to hâve been entirely responsible for her movements. 

It is contended on his behalf that the Powhatan at this time was 
entitled to at least one-half of the channel, under what is known as 
the "narrow channel rule" (chapter 4, art. 35, 30 Stat. 101 [U. S. 
Comp. St. 1901, p. 2883]), which has been many times held appli- 
cable to gênerai navigation in the actual narrow channels in the Bay 
of New York (The Sea King, 114 Fed. 535, 52 C. C. A. 349), but not 
to the North River or the Upper Bay (The Islander, 152 Fed. 385, 
81 C. C. A. 511; The Bee, 138 Fed. 303, 70 C. C. A. 593). 

If we are to consider the passage from the East River around the 
Battery into the North River as but one continuous strait or channel, 
strict enforcement of this rule would require a boat coming from the 
North River and turning around the Battery into the East River to 
keep some 1,200 or more feet from the New York shore; that is, 
to make the turn upon the Governor's Island side of the channel. In 
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the same way it would be necessary for any boat passing through 
thèse waters to cross the other lines of traffic and go far out of the 
way, with no gain from the standpoint of safety. The chart shows 
that the distance between the Battery and Governor's Island is some 
2,400 feet, with a minimum depth from shore to shore of 21 feet. The 
Battery shore is hned with ferry slips and piers, and the ferryboats 
coming in and out of thèse slips render navigation close to the pier- 
heads extremely dangerous, and at the same time cause great con- 
gestion when craft, attempting tp pass in either direction, follow con- 
verging paths and are stopped by the crossing of so many ferryboats. 

It is évident that an exact application of the narrow channel rule 
cannot be made. The place in question, while narrow, is but a cross- 
ing or connection between four channels of extremely différent widths 
and forms. 

But even if the narrow channel rule be not wholly applicable, it 
may still be respected by a boat passing directly around the Battery ; 
that is, from the North River to the East River, or from the East 
River to the North River. In this regard, the Bay and Buttermilk 
Channel side of the passage can be eliminated, and it is évident that 
a boat rounding the Battery within dangerous proximity of the pier- 
heads would not only be violating the rules laid down by the courts 
in such cases as hâve been referred to, but would be in an entirely 
indefensible position if by its course it offered an obstruction to craft 
coming down the East River upon the proper or starboard side of that 
channel, which passes around the Battery upon the New York side. 

Hence, assuming that the space for craft rounding the Battery, 
which could be made subject to the narrow channel rule, be the por- 
tion of the waters occupied by craft pursuing their rightful courses 
in the East River, and giving room to craft which they might meet 
headed up or down, it would be apparent that the Long Beach, if 350 
feet from the Battery, or even if 500 feet away, when turning from 
the North River into the East River, would be so dlirectly in the path 
of boats coming down the starboard side of the East River as to re- 
quire her to give way and to take précautions for their safety, es- 
pecially in view of the fact that their room for maneuvering to star- 
board was substantially interfered with by the varions sHps and the 
shape of the shore Une, until a point more than halfway around the 
Battery had been passed. 

On the other hand, a boat coming down the East River, in the 
position in which the Powhatan found herself, would certainly be 
compelled to follow a course which would cross that of any vessel 
coming east around the Battery, until the turn had been made suffi- 
ciently to make thèse courses parallel, or for the Powhatan to turn 
up the North River. 

Under ordinary circumstances, a course at any given point is pre- 
sumed to mean a straight line, and hence as the Powhatan came down 
the East River her course intersected that of the Long Beach at the 
time of the interchange of signais. The I^ong Beach must hâve been 
on the Powhatan's starboard bow, and the burden was upon the Pow- 
hatan to keep out of the way. 
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"Rule 8. When two steamers are approachlng each other at riglit angles or 
obllquely so as to involve risk of collision, other tlian when one steamer is 
overtaking another, the steamer vvhich has the otlier on her port side shall 
hold her course and speed ; and the steamer which has the other on her own 
starboard side shall keep out of the way of the other by directing her course 
to starboard so as to cross the stern of the other steamer, or, if uecessary to 
do so, slacken her speed or stop or reverse." 

Should a différent ruie apply to govern the movements of steamers 
which may be following- what could be plotted as substantially paral- 
lel courses upon parallel curves? It would seem that even if the 
Powhatan had the right to rely upon the fact that her course was one 
rounding the Battery, and that the f erryboat's course was also around 
the Battery in the opposite direction, she could not insist on her own 
course, but must keep out of the way in the situation shown. 

If no whistles had been blown, and if it were merely a question of 
what the vessels were bound to understand as to each other's move- 
ments and as to the way their paths should avoid each other, the 
narrow channel rule might be of some effect, and the ferryboat could 
not avoid any négligence on its part by which it put itself in the 
water belonging to the other boat, or by which it attempted to usurp 
the expected and in fact only possible course of the Powhatan. If the 
ferryboat had been proceeding steadily and had insisted upon a right 
of way around the Battery, solely upon the theory that she could call 
any vessel coming down the East River a crossing vessel, without 
référence to the whereabouts of the ferryboat herself or of the burden 
upon her to respect the needs of the down-coming craft upon the 
starboard side of the available water, the court would bave no hésita- 
tion in holding the ferryboat responsible for an undue insistence upon 
a technical rule which common sensé would indicate was not appli- 
cable to the précise locality. To this extent the position of the respond!- 
ent must be vindicated, and his attempt to invoke the narrow channel 
rule is in that respect not far fetchedl. But in the actual circum- 
stances shown in this case the ferryboat was not attempting to dis- 
pute with the Powhatan the right to any particular course, but was 
navigating with respect to the steam lighter which had the right of 
way around the Battery ahead of the Powhatan. The ferryboat actu- 
ally exchanged signais with the Powhatan while she was lying still 
in such a position that the course of the two vessels could not but be 
considered as a crossing course, with the Long Beach on the starboard 
hand of the Powhatan at the moment in question. 

But even under thèse circumstances, spécial conditions governed 
the situation. 

The ferryboat did not respond and did not maneuver as quickly 
as the captain, who had been used to a lighter boat, evidently desired 
and anticipated that she would. But even this was something which 
the Powhatan was bound to take into account. To the pilot of the 
Powhatan the ferryboat Long Beach was in plain sight, and his duty 
was to so navigate as to give her an ojjportunity to pass across the 
bow of the Powhatan and to her port side. To this extent the star- 
board hand rule is applicable and the ferryboat had the right of way. 
But, again, spécial circumstances in this particular case corne into the 
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situation. The captain of the ferryboat téstifies (page 8) that he 
answered the two whistles of the lighter, while slowed down; that he 
then hooked his boat up and stopped until he cleared the lighter; 
that he then blew one whistle to the Powhatan, hooked his boat up 
again, and proceeded between the Powhatan and the Albany tow ; that 
he was making straight for the opening between the two vessels. And 
again (page 10) that he was ofif the Staten ffiland ferry shp at the 
time of giving the signal to the Powhatan, that he was headed straight 
toward the Montagne street sHp in Brooklyn, and that before his 
boat had gained a position beyond the course of the Powhatan, the 
tide brought the ferryboat so far to the north that even with a violent 
sheer under a starboard helm, the corner of the Canister ripped along 
the port side of the ferryboat. The captain téstifies that the steam 
lighter was passing the Albany tow when the ferryboat answered 
the lighter's two whistles, and that he had to alter his "course and 
haul up on the other side of the Albany tow and the New York docks, 
because I would hâve either had to cross his whistles or run into 
this tow, as there wouldn't be room for me to answer his whistles 
and pass between him and the Albany tow" (page 7). 

The captains of the boats inside of the Powhatan, as well as the 
respondent, testify that the lighter passed the Long Beach ofï the 
Staten Island ferry, having blown a signal of two whistles to the 
ferryboat when abreast of the South Ferry. 

Tîlere is no apparent reason why the captain of the Long Beach 
(unless he mistook the character of the Albany tow and assumed that 
it was moving down the river) was compelled to turn to port and to 
corne up on the New York side of that tow. His testimony indicates 
that this was surely the course which he had in mind, and that he did 
not attempt to keep to the southward of the Albany tow and cross 
its bow to get up upon the Brooklyn side of the river. He stopped 
in order to let the lighter go by, at the very time that he was sig- 
naling to the Powhatan, and says (page 10) that "on blowing the 
whistle he immediately started ahead." 

The pilot of the Long Beach says (page 29) that the Long Beach, 
after passing the lighter, straightened for Brooklyn before giving the 
one whistle signal to the Powhatan, and that a space of 200 feet 
separated the Powhatan from the Albany tow. 

The engineer of the Long Beach says (page 32) that at 5:28 p. m. 
he received one bell to slow, under which the boat continuée! for 
half a minute, then came a bell for full speed ahead, continuing about 
one minute, then a bell to slow and one to stop ; that they ran slow 
for about half a minute, when he received a bell for full speed ahead, 
and after about three turns a signal to stop and reverse, when the 
collision came, at about 5 :30 p. m. 

A strict construction of the starboard hand rule, so far as the Pow- 
hatan was concerned, might hâve required the ferryboat to remain 
still and not change her speed and distance, so that the Powhatan 
might pass to port if the Powhatan accepted the one-whistle signal. 
But in view of the évident situation, and it being apparent that the 
ferryboat could then proceed to port of the Albany tow, and as the 
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Powhatan acceptée! the one-whistle signal and assumed the burden 
of passing under the stern of the ferryboat and keeping out of her 
way, it would seem that the captain of the ferryboat should not hâve 
waited for an opportunity, or attempted to so maneuver his boat as 
to pass between the Powhatan and the Albany tow. If necessarv, 
he should hâve assumed that the one-whistle signal would include 
even the Albany tow, and should hâve held a course and endleavored 
to assume a speedi with his vessel which would carry him clear, in 
order that he might pass ail of the vessels coming down the river 
on their port hand. If he had done this, there would hâve been no 
accident, and, inasmuch as neither the narrow channel nor the star- 
board hand rule is complète in its control of the précise situation, 
it must be held that the libelant has not sustained the burden of 
proof in showing that the respondent was guilty of any négligence in 
not anticipating that the ferryboat would attempt to pass between 
the Powhatan and the Albany tow ; it being évident that the Powhatan 
could not maneuver further to starboard, and that she did attempt to 
stop and to reverse as soon as the actions of the ferryboat indicated 
what the ferryboat was trying to do. 
The libel should be dismissed. 



STEVENS et al. v. EJIPIRB CASUALTY OO. 
(arcult Court, N. D. West Virginia. July 22, 1910.) 

1. Equity (§ 361*) — Bii,!/— Motion to Dismiss— Dischaegb of Receiveb. 

Wtiere a Mil sought to dissolve a corporation and distrlbute its as- 
sets by means of a receiver, motions to discharge the receiver and dis- 
miss the bill would be considered as équivalent to a demurrer to the 
blll for want of equity. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. § 757; Dec. Dig. 
§ 361.*] 

2. Corporations (§ 614*) — Dissolution— Suit by Stockholdebs— Equity 

BULES. 

A bill by the bolders of $40,725 of a total $106,000 of the capital 
stock of a corporation to dissolve the same and distribute its assets, 
because of a cessation of business and mismanagement, was not with- 
in equity rule 94, requiring that a bill by stockholders allège that the 
suit is not colluslve and show particularly the efforts put forth to se- 
cure action by the corporation's direetors, but was rather a suit under 
Code W. Va. 1906, § 2285, authorlzing the dissolution of a corporation 
at the instance of not less than one-third in interest of the stockholders 
on sufiBciènt cause shown. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2439; 
Dec. Dig. § 614.*] 

3. Corporations (| 614*) — Dissolution— Stockholders— Statutes. 

Under Code W. Va. 1906, § 2285, providing for a suit to wlnd up the 
afCairs of a corporation at the instance of not less than one-thlrd in 
interest of the stockholders, power is vested in courts of equity at 
the instance of stockholders holding one-third of the stock to wholly 
dissolve the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2435 ; 
Dec. Dig. § 614.*] 

•For other cases eee Banje topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



284 180 FEDERAL REPORTER. 

4. COEPOEATIONS (§ 621*) — DISSOLUTION— ReCEIVERS. 

Uiider Code W. Va. 1906. § 22S0, declaring that, when a corporation 
expires or is dissolved or bet'ote its expiration or dissolution on suffl- 
clent cause sliown, on application of a creditor or a stocliholder, tlie 
court may appoint a receiver to talce charge of and administer its as- 
sets, etc., and, wlietlier a receiver be appolnted or not, to mal^e such orders 
and decrees and award such injunctions in the cause as justice and equity 
may require, a court of equity bas power at the instance of a single crédit- 
er or stockholder, before or after dissolution of a corporation, on suffi- 
dent cause showu, to appoint receivers to talte charge of and administer 
Its assets. and make such orders aud decrees and award such Injunctions 
as justice and equity may require. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2461 ; 
Dec. Dlg. § 621.*] 

5. OOBPOBATIONS (§ 621*) — DlSSOL-UTION— RBCEIVERS. 

Défendant corporation was organized under Laws W. Va. Dec. 17, 
1904, to do a gênerai casualty, accident, and industrial Insurance busi- 
ness wlth an authorlzed capital of |150,000 subsequently Increased to 
$250,00. Plaintilfs were the owners of full-paid stock aggregatlng 
$40,72.5, total stock subscribed and issued being $106,000. It was al- 
leged that the corporation had suspended Its business for more than 
two years continuons! y, and that It had not sufficient assets to meet 
the requlrements of West Virginia laws permitting It to do business; 
that it had practieally abaudoned as hopeless the effort to sell sufficient 
stock to enable it to do so, and In conséquence It was souglit to pro- 
cure Its stockholders to turn over their stock to auother company in 
exchange for Its stock; and that the corporation had invested a con- 
sidérable portion of Its funds In securities of doubtfui value, and was 
spendlng for office rents, stationery, furniture, flxtures, etc., $7,000 au- 
nually wlth no business done aud no hope of dolng business from which 
an income could be derived. HeU sufficient to justify the appolntment 
of a receiver in stockholders' dissolution proceedings and the issuance 
of an injunctlon restrainlng transfer of property. 

[Ed. Note.' — For other cases, see Corporations, Cent. Dlg. § 2461 ; 
Dec. Dlg. § 621.*] 

In Equity. Bill by R. N. Stevens and others against the Empire 
Casualty Company for dissolution thereof. Plaintiffs' motion for a 
temporary injunction granted, and defendant's motion to discharge 
receiver and dismiss bill denied. 

On May 25, 1910, Stevens and 52 others' presented thelr bill against the 
Empire Casualty Company, in which they allège themselves to be cltizens 
of Maryland, Virginia, Illinois, Minnesota, and Massachusetts, and the de- 
fendant to be a corporation organized under the laws of West Virginia 
under charter of date December 17, 1904, wlth an autliorized capital of $150- 
000 subsequently, on September 9, 1908, increased to $2,50,000, to be divlded In- 
fo 25,060 shares of par value of $10 each, and enipowered to transact a gên- 
erai casualty, accident, and industrial Insurance business ; that plaintiffs 
were the owners of full-paid stock in défendant in the aggregate sum of 
$40,725, havlng paid $15 per share therefor; tliat the total of defendant's 
stock subscribed for and Issued was $106,000 ; that prior to March, 1908, 
défendant âttempted to carry on business in West Virginia and issued a 
small number of casualty pollcles under the laws then existing in that 
State permitting a corporation wlth a capital of $30,000 to do such business, 
but that on E^ebruary 25, 1907, the Législature of the state f orbade any 
corporation from wrlting casualty pollcles without a cash capital of $100,- 
000 Invested In securities wlth market value at par, but permitted health 
and accident Insurance companies wlth a capital of $10,000 to wrlte certain 
small pollcles ; that défendant continued under Its license to carry on busl- 

•For other casea see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ness until 1908, wlien, being imable to comply vvith the new statiite fis to cas- 
ualty companies, It recelved then a llcense to write the sinall jiolieies pi-o- 
vided for eomiianies with $10,000 capital good untU Mardi, lOOi); thut it 
was found impractlcable to earry on a successful business on this restricted 
basis and renewal of tliis license was not secured, and since that tinie de- 
fendant bas wrltten no insurance of any lilnd in West Virginia or else- 
where and for more than two years past bas suspended its proper corpo- 
rate business, ceased to maintaiu any place of business in the state, re- 
moved ail of its assets of every Ivind to the city of Philadelphia, Pa., where 
expensive offices are maintained, but witbout doing any iTisurance busi- 
ness there or being in condition to comply with the laws of Pennsylvania 
permitting it to do business there; that Its oificers for more than two years 
hâve been seeking to sell sufHcient capital stock to enable it to résume its 
corporate business, but ail such efforts made at large expense hâve failed 
and hâve been abandoned as liopeless ; that on March 17. 1910, a proposi- 
tion was submltted to defendant's stockliolders by the Columbus Securities 
Company for the exchange of ail defendant's outstanding fuU-paid stock for 
an equal amount of the paid-up stock of the securities company, the latter to 
deposit in defendant's treasury a sum sufficient to enable it to do business ; 
that this secvirities company was purely a holding company, having no sub- 
stantial assets, interested in two other small easualty companies, and its 
purpose is alleged to be to efCect a consolidation of the three ; that plain- 
tiffs as stockholders were unwilling to exehange their stock for that of 
the securities company or to be parties to the scheme, and the offlcers 
and directors of défendant are cbarged with violating their trust obliga- 
tions to plaintifïs and other stockholders by seeking to consummate it. It 
Is then cbarged that the offlcers and directors of défendant bave no other 
feasible plan for financing It, that they bave grossly mismanaged its af- 
falrs. bave expended large sums in expensive offices, for salaries, supplies, 
printing, stationery, furniture, tixtures, since the suspension of business, 
amounting to nearly $7,000, witbout benefit to the company and to the de- 
pletion of its assets. and, furtlier, hâve invested considérable sums recelved 
from stock subscribers in securities with an admitted market value less 
than par in express violation of the laws of West Virginia in that be- 
balf made and provided, bave refused to pay valid claims reduced to judg- 
ment until threatened with the appoiutment of a receiver by the Insurance 
commissioner of West A'irginia, and bave refused owners of nearly 35 per 
cent, of defendant's stock to examine and audit its books and accounts. 
The prayer of the bill was for a winding up of the afCairs of défendant, 
Its dissolution, a distribution of its assets, an injunction against it, its 
offlcers and agents, from making furtber dejiletion and disposition of the 
assets, and for immédiate appointment of a receiver to take possession of 
and préserve the same. 

Upon présentation of this bill, an order was entered by this court set- 
ting the cause down for hearing upon the motion for injunction on Juue 
14, 191.0, the first day of the next terni at Parkersburg, requiring tive days' 
notice to be given of such hearing, and, deeming necessity existing there- 
for, appointing a receiver to take immédiate charge of and to préserve the 
proiierty and assets of défendant, but reserving the rlght to it to move for 
the discharge of such receiver at said hearing on .lune 14, 1910, witb- 
out furtber notice to plaintiffs, if it could show cause therefor. On June 
14, 1910, the day set for such hearing, the défendant tendered its answer, 
the affidtivits of J. T>. Hendrickson and I>ee .T. Fristoe, nioved the discharge 
of the receiver, and the dismissal of the bill. Two days after, the plain- 
tiffs tendered the affidavit of R. Nelson Stevens to the flling of which ob- 
jection was made by défendant, and also filed a gênerai replicatioii to de- 
fendant's answer. The several motions for injunction, for the discharge 
of the receiver, and for dismissal of the bill were fully argued and submit- 
ted. 

By its answer the défendant admits its incorporation as cbarged, the 
change in the law requiring an increased capital of .$100,000 in order to 
do easualty business, its détermination to increase its capital to $250,000; 
dénies that certain named ones of plaintiffs are stockholders ; sets forth 
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that others of the plalntiffs claim more stock than they are entitled to, 
and what is alleged to be the true hoUlliigs of those plalntiffs, who are 
stoclvholiiers, aRgregating 2.2(i5 shares of the i>ar value of $22.650 of a total 
of 12 2fi8 shares of par value of $122,2(>8 issiied and outstanding; charges 
It carried on a profitable business until the lavv was amended In 190Î ; ad- 
mits that its business thêreafter was limited, and that as a matter of wise 
business policy no license was taken out after March, 1909. but effort was 
made at once to secure by subscriptions the increased capital required by 
the new !aw, that sufflcient subscriptions were obtained praetically, were 
called to be paid in, which paymeuts were, by many stockholders, includ- 
Ing a niimber of the plaifltiffs, delayed in payment, whereby the compaiiy 
was hanii>ered in its effort to iiieet tlie requlrements of the law; dénies 
that It has sus>p€nded business for more than two years; dénies that it 
lias ceased doing business in West Virginia and renioved ail its assets to 
Pliiladel[>hia, but allèges it has for some months maintalned offices there ; 
adniits it has net ajjplied for the right to do business In Pennsylvania un- 
<3er her laws, but charges it has done business in West Virginia down to 
March, 1909; allèges that in March, 1910, by reason of the default of the 
stockholders in paying subscriptions, at a stockholders' meeting it was de- 
terniined by a vote of 8,848 shares, more than 60 per cent, of the whole, 
to acceijt the proposition of the securities company to exchange stock, the 
latter's agreenient to deposit In defendant's treasury a sum sufflcient to 
■enable it to do business; dénies the securities company's purpose to be to 
•consolidate it with the other two compauies in which such securities Com- 
pany was interested ; dénies ail charges of mismanagement and excessive 
■expenses, and also dénies the investment of its funds "knowingly or pur- 
posely" in securities at less than par eontrary to the laws of West Vir- 
ginia ; dénies tlie refusai to pay valid claims ; admits the anditor and In- 
surance conimissioner of West Virginia threatened through mistake to hâve 
a receiver appointed. but afterwarda declared hiraself mistnken and de- 
plored it. and generally dénies ail charges of having abandoned business 
and of miseonduet or abuse of power chargea In the bill. This court by 
reason of stress of court work being unable to pass immediately upon the 
questions Involved. an appeal withln 30 days from the appointment of tlie 
receiver to its action in inaking such appointment has been granted and 
perfected. but with nnderstanding with connsel that, If this court should 
détermine that the motion to diseharge the receiver should be sustained, 
such appeal would be dismissed. 

John Marshall and Luther E. Mackall, for plaintiffs. 
H. F. Stockwell and W. W. Van Winkle, for défendant 

DAYTON, District Judge (after stating the facts as above). The 
motions to discharge the receiver and dismiss the bill must be con- 
sidered as équivalent to a demurrer alleging in effect that no equity 
appears on the face of the bill. The afîfidavits and answer can prop- 
■erly be considered the answer in the nature of an affidavit upon plain- 
tiffs' motion for preliminary injunction. 

The défendant insists that the receiver be discharged and the bill 
dismissed: First. Because not complying with equity rule 94 in 
failing to allège "that the suit is not a collusive one to confer juris- 
diction," and omitting to allège with particularity the efforts of plain- 
tiffs to secure such action as they désire on the part of managing 
directors, or "if necessary of the shareholders and the cause of faiî- 
ure to obtain such action." Second. Because by equity rule 94 the 
bill is required to be verified by oath, which must be positive, and 
not upon information and belief. Third. Fraud, mismanagement. 
aud misappropriation is stated upOn information and belief with no 
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positive statement of any act or circumstance positively and specific- 
ally sworn to> 

It does not seem to me that this case is one coming- within the scope 
of equity rule 94, which is restricted to suits "founded on rights which 
may properly be asserted, by the corporation." On tlie contrary, it 
seems to me the case is founded upon section 57 of chapter 53 of 
the Code of West Virginia (section 2285) 1906, providing that, at the 
instance of not less than one-third in interest of the stoclîholders of a 
corporation desiring to wind up its alïairs, appeal may be made to a 
court of equity for the purpose, and, "if sufficient cause therefor be 
shown," such court may decree such dissolution, make such orders 
and decrees and award such injunctions as justice and equity may re- 
quire, and upon section 58, c. 53 (Code 1906, § 2286), which provides: 

"When a corporation expires, or is clissolvecl or before its expiration or 
dissolution, upon sufficient cause being shown therefor, such court « • * 
may on application of a creclitor or stockbolder, appoint one or more per- 
sons to be receivers to take charge of ancl administer Its assets ; and whether 
such recelver be appolnted or not, may make such orders and (lecrees and 
award such Injunctions in the cause as justice and equity may require." 

Under the first section cited, it would seem that the power is vested 
in courts of equity at the instance of stockholders holding one-third 
of the stock "if sufficient cause therefor be shown" to whoUy dissolve 
the corporation. Under the second section quoted, it would seem 
that such court of equity is vested with power at the instance of a 
single créditer or stockholder, before or after dissolution "upon suf- 
ficient cause being shown therefor," to appoint "receivers to take 
charge of and administer its assets," and "make such orders and de- 
crees and award such injunctions as justice and equity may require." 
Looking to the allégations of the bill alone and taking them to be 
true, as I must do upon the détermination of thèse motions to dismiss 
it for want of equity apparent on its face and to discharge the re- 
ceiver, I am constrained to hold its allégations to be sufficient to bring 
it within the scope of both of thèse statutory provisions. 

Construing the latter section, the Suprême Court of Appeals of 
West Virginia in Crumlish, Adm'r, v. Shen. Val. Railroad Co., 28 W. 
Va. 623, held : 

"It is ordinarlly neeessary, before a court of equity can interfère wltb 
the management of a corporation at the suit of a stocl^holder, to show 
that the directors or managing ofHcers having control of it hâve refnsed to 
act in its behalf. But, if it be made to appear in any manner that the cor- 
poration canhot safely be left to obtain relief through the action of its 
officers, equity will interfère at the suit of a stoclcholder without proof of 
a demand upon the managing agents and their wrongful refusai or neglect 
to proceed on Its behalf. 

"When it is shown that the corporation bas eeased to exist elther in 
law or in fact, or that it bas abandoned its eorporate existence by the 
élection of directors and the appolntment of officers to manase its affairs, 
a stockholder may without showing more bring suit on behalf of himself 
and the other stockholders against the corporation or others having assets 
belonging to it for the protection of his rights." 

In this bill it is alleged that plaintiiïs in the aggregate hold $10,725 
of the total of $106,000 capital stock actually subscribed for and 
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issued; that the corporation has suspended its corporate business for 
more than two years continuously, wliich, if true, would warrant its 
dissolution at the instance of the state ; that it has not sufficient assets 
to meet the requirements of the laws of the state permitting it to do 
business; that it has practically abandoned, as hopeless, the effort to 
sell sufficient stock to enable it to do so; that in conséquence it has 
sought to secure the turning over to another company by its stock- 
holders of their stock in exchange for that of this other company; 
that it has invested a considérable portion of the money secured f rom 
stock subscriptions in securities with a market value admitted to be 
less than par and of doubtful value, contrary to the express law of 
the state, governing insurance companies ; that the capital of the com- 
pany subscribed for investment in what was presumed would be a 
going, dividend paying company is being dissipated in payment of 
large salaries and excessive expenditures for office rents, stationery, 
printing, furniture, and fixtures, aggregating approximately $7,000 
annually, with no business done and no hope of doing business in the 
future wherefrom income would be derivable. 

Ail thèse facts may be wholly refuted by évidence hereafter taken 
in the cause, but so long as they are admitted to be true, as they must 
be upon this motion to discharge the receiver and dismiss the bill, 
I think they fuUy disclose the necessity for the intervention of this 
court of equity. Thèse motions must therefore be overruled. The 
temporary injunction prayed for will be granted, restraining défend- 
ant, its officers and agents, from making any further disposition of 
the assets of the company until the further order of this court, upon 
exécution of bond in the penalty of $30,000. 



THE P. P. MILLER et al. 
(District Court, W. D. New York. May 9, 1910.) 

1. Seamen (§ 29*) — Personal Injdeies— Safe Place to Work. 

Where libelant liad had an extended expérience of eiglit or nîne years 
as fireman on océan steamers, and liad been an employé of vessels in 
varions capacities since boyhood, thougli probably not as a deck hand, 
wfien lie took employaient on a vessel as deck hand, and was an intelli- 
gent workman, and linew enough about the handiing of tow Hues to undei'- 
stand the obvions dangers of such employment, there vi^as no duty on the 
vessel to warn or instruet him against obvions dangers In respect there- 
of ; she not havlng insured his safety, and her obligation to hlm being 
fulflUed when a reasonably safe place was provided for him to work in, 
and the vessel was not liable for injuries to him from beeoming entangled 
in a tow line drawn through the chock by a tug. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

2. Négligence (§ 5*) — Acts Constituting— Ctj.sTosi. 

One commltting apparently négligent acts Is not relieved from llability 
therefor, though such acts constituted a custom or practice. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 7 ; Dec. Dig. 
§ 5.*] 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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3. Masteb and Sebvant (g 150*) — Négligent Acts of Emplotïîs— Dutt or 

Master. 

Where a eustom or praetice is adopted by employés from whlcli it is 
llkely that Injuries may resuit, it becomes tlie employer's duty to exercise 
reasonable précaution to prevent the continuaiice of such praetice. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 150.*] 

4. Sbamen (§ 29*) — Injuries to Employé— Négligence. 

A eustom of employés of a tug, which was iiot a gênerai eustom, of 
suddenly and forcibly movlng the tug ahead which had .iust taken the 
tow line of a tow and wlthout notice to the tow, or the seamen on board 
thereof having charge of the Une as it runs out through the opening, 
where such employés were stationed where they could not feee the tug, 
was an aet apparently fraught with danger; and it was an omission of 
duty of the tug not to warn the tow and the servant having charge of 
the line thereof of her intention to pull on the tow line rendering the tug 
liable for Injuries to such an employé of the tow proximately resulting 
therefrom, in the absence of his contributory négligence. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

5. Seamen (§ 29*) — Personal Injuries— Contkibutoby Négligence. 

Where a steamer which was to be towed was not at the time ready to 
leave the dock, she not having released the dock Unes, or signaled the tug 
to proceed ahead as was customary, and an employé on the tow had no 
reason to suppose that the tug would suddenly start immediately after 
enough of the tow line had been passed out and wound around the post 
of the tug, which the tug did, injuring such employé, his failure to stand 
away from the tow line while it was passing out did not coustitute con- 
tributory négligence. 

[Ed. Note. — For other cases, see Seamen, Dec. Dig. § 29.*] 

In Admiralty. L,ibel by Thomas McQueen against the steamer P. P. 
Miller, her engines, etc., and another. Libel dismissed as to the men- 
tioned respondent, and a decree for libelant as to the other. 

Gorman & Harwood and George Clinton, Jr., for libelant. 

Goulder, Holding & Masten, for steamer P. P. Miller. 

Hoyt & Spratt and Alfred L. Becker, for tug Yale. 

HAZEL, District Judge. This is a libel in rem against the steamer 
P. P. Miller and the steamtug Yale to recover damages for injuries 
sustained in November, 1908, by the libelant, who was employed as a 
deck hand on board the steamer through the asserted négligence of 
both the steamer and the tug. The steamer was tied fast to the Lack- 
awanna coal dock at Buffalo preparatory to departing on a trip up the 
lakes, and just before the accident the libelant and two other seamen 
were directed by the mate of the steamer to pass the harbor line to 
the tugboat Yale, which had been engaged to tow the steamer out to 
the open lake. One of the seamen sent forward to handle the lines 
lifted the tow line from the breast hook, and thrust the end through 
the forward chock on the right-hand side of the vessel, and about 40 
or 50 feet of the line had been passed out. Meanwhile the libelant 
was directed by the mate to unhook the chain bridle, which was at the 
inboard end of the tow line, when suddenly, and while thus engaged, 
the tow line without warning forcibly and rapidly ran out through the 
starboard chock. The libelant in an endeavor to escape the entangle- 
ment had his left leg severed from his body in the bight of the line, 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 19 
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and it was carried, with the line through the chock. It is conceded 
that the sudden running out of the tow line was due to the movement 
ahead of the tug and conséquent strain on the line. The asserted nég- 
ligence of the steamer is principally predicated upon her failure to in- 
struct the libelant as to his duties and for omitting to properly ac- 
quaint him with the dangers and risks attending work of this char- 
acter. The négligence of the tug Yale is charged owing to her quick 
movement ahead, causing the tow line to strain and run out through 
the chock of the steamer without giving notice of her movement to the 
libelant and those handling the line. 

As to the responsibility of the steamer : The testimony of the libel- 
ant that he informed the mate of the P. P. Miller who employed him 
that he was inexperienced, and not familiar with the duties of deck 
liand, or with handling the lines, is contradicted by the mate. Libel- 
ant admits that he expressed a wish to ship as a common seaman, and 
also that he had an extended expérience of eight or nine years as fire- 
man on océan steamers. Indeed, his testimony shows that he had been 
an employé of vessels in différent capacities since boyhood, though 
probably not as deck hand, having sailed to India, South America, 
around the Horn and generally around the world. It is not conceiv- 
able that his ignorance of the duties of deck hand extended to his utter 
inability to properly handle a tow line so as to entitle him to invoke the 
rule of négligence of the vessel for failure to properly instruct him in 
the dangers of the employment. He is an intelligent workman, and 
knew enough about the handling of lines to understand the obvions 
dangers from employment of this description. Hence there was no 
duty on the steamer to warn or instruct him against any obvions 
dangers. She did not insure his safety, and her obligation to him was 
f ulfilled when a reasonably saf e place was provided for him to work 
in. True, thfe vessel under certain circumstances is obliged to care for 
a seaman injured in its service while sick, to cure him, and furnish 
maintenance so long as the voyage continues (The Osceola, 189 U. S. 
158, 23 Sup. Ct. 483, 47 L,. Ed. 760), but no recovery is sought on that 
ground, and, in view of what foUows regarding the sole liability of the 
tugboat, this rule has no application. In my judgment there was no 
négligence on the part of the steamer contributing to libelant's un- 
fortunate in jury, ànd as to her the libel must be dismissed. 

The case, however, as to the Yale stands differently. It is clearly 
shown that the master of the tug should hâve known that there were 
seamen handling the line in the windlass room of the steamer at the 
time the tug took a quick pull on the line. He could not see the libel- 
ant or his associate, and they were unable from where they stood to 
see the tug without first looking through the port light. The wit- 
nesses for the respondent, Hazen and O'Neil, testified that the line be- 
came jammed in the chock of the steamer, but the master of the tug 
testified that he was not so informed. His version is that, as soon as 
the line was made fast on the timber head of the tug, he started ahead 
a short distance without giving notice to the steamer because it was his 
custom to take the tow line of the steamer in that way; that cus- 
tomarily a slack was taken on the line by working the engine ahead ; 
that whenever the line became jammed in the chock it was his custom 
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to warn the men on board the vessel to clear the line. Five expert 
witnesses for the Yale substantially testified that it was customary to 
propel the tug ahead a short distance without giving notice to the 
steamer or the linesmen directly after taking the line, and making it 
f ast to the tow post so as to straighten out kinks or keep the line f rom 
trailing in the water, and then remain inactive, but in readiness to tow 
out the vessel on the instant the "ail right" signal is given. This testi- 
mony, however, vi'as contradicted by witnesses sworn in behalf of the 
libelant and of the steamer Miller, which indicates a différent and safer 
practice. The weight of the évidence supports the claim that there 
was no such gênerai custom as claimed by the tug Yale. The master 
of the Miller had never heard of it, and did not know that such was 
the custom of the Yale. The law is well settled that a course of con- 
duct which is apparently négligent cannot relieve the wrongdoer from 
the conséquences of bis act. Fletcher v. Baltimore & P. R. Co., 168 
U. S. 135, 18 Sup. et. 35, 42 L. Ed. 411 ; Wright v. BoHer, 42 Hun, 
77. Where a custom or practice is adopted by employés from which 
it is likely that injuries may resuit, it becomes the duty of the employer 
to exercise reasonable précaution to prevent the continuance of such 
practice; hence the custom of suddenly and forcibly moving the tug 
ahead which had just taken the tow line of the steamer and without 
notice to her or the seamen on board the steamer having charge of the 
tow line as it runs out through the opening and who are stationed 
where they cannot see the tug was an act apparently fraught with 
danger, and it was an omission of duty not to warn the steamer and 
the libelant of her intention to pull on the tow line. The witness 
Hazen testified that, after taking the tow line and tying it around the 
tow post on the tug, some one engaged in handling the line on the 
steamer called out to "go ahead" and that he repeated the call to Capt. 
Green of the tug or to the engineer, but as neither Capt. Green nor the 
engineer nor any other witness gives corroborative testimony, and as 
the libelant dénies hearing it and disclaims hearing Davidson, his as- 
sociate (who was not interrogated on this point), do so, I cannot give 
such testimony full credence. Considering ail the évidence, it is not 
thought improbable that, as claimed by the witnesses Hazen and 
O'Neil, the line was jammed in the chock and did not run out freely, 
and that an admonition was given by Hazen to the engineer, who was 
not called as a witness, to go ahead, which he did with alacrity, and 
before the master of the tug knew of the jamming and before warning 
was given to the steamer, I am satisfied that the quick starting ahead 
of the tug without warning libelant of her intention was the approxi- 
mate cause of the accident, and the tugboat was négligent as a re- 
suit of which libelant without fault on his part sustained the injuries 
complained of. The steamer was not at this time ready to leave the 
dock. She had not released the dock lines nor signaled the tug as was 
customary to proceed ahead, and libelant had no reason to suppose that 
the tug would suddenly and forcibly start immediately after enough of 
the tow line had been passed out to wind around the post of the tug. 
Under the circumstances, the claim of contributory négligence based 
upon libelant's failure to stand away from the tow line is not proven, 
and I think he was without fault. 
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As to the damag'es: Libelant lost his left leg Just above tlie knee, 
and, as may well be supposed, suffered great pain. He was 43 years 
old, unmarried, strong, athletic, and robust, and lias now become crip- 
pled and manifestly will be hampered in the performance of his voca- 
tion as a fireman of engines and also in the ordinary work of a laborer. 
He will probably always hâve sonie difficulty in securing remunerative 
employment. 

Under the circumstances I think an award of $5,500 for the injuries 
he bas sustained, the pain and sufFering, the expense of his cure, the 
loss of time, and his inability to earn his usual wage would not be un- 
reasonable. 

A decree may be entered accordingly. 



COilMONWEALTH OF PENNSTL.VANIA, to Use of HUIDEKOPER, v. 
FIDELITÏ & DEPOSIT CO. OF MARYLAND. 

(Circuit Court, W. D. Pennsylvania. AprU 29, 1909.) 

No. 125. 

1. COUBTS (§ 356*)— FEDERAI^ COTJRTS— PBOCEDURE. 

A suit in a fédéral court on a supersedeas bond given under the Pennsyl- 
vania statute of May, 1897, regulating practice on appeals to the suprême 
and superior courts, is governed by the laws and décisions of that state. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. § 
856.* 

State laws as rules of décision In fédéral courts, see notes to Wilson y. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. O. A. 553.] 

2. Appeal and EÉeoe (§ 1106*) — Disposition — Interlogutort Jtjdgment. 

Under Act Pa. May 20, 1891 (P. L. 101), empovvering the Suprême Court 
to enter such judgment as may be deemed proper, on appeal in a suit for 
an accounting the Suprême Court could make an interlocutory order re- 
mitting the record for a finding by the référée on a particular point. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 4392- 
4393; Dec. Dig. § 1106.*] 

8. Appeal and Ereoe (§ 1232*) — Disposition — Interlocutory Judgment. 

An order of the Suprême Court of Pennsylvania, on appeal in a suit 
for accounting, remitting the record for a finding by the référée respect- 
Ing a crédit elaimed by défendant, was an interlocutory and not a final 
judgment, as aftiecting the liability of the surety on a supersedeas bond. 

[Ed. Note.---For other cases, see Appeal and Error, Dec. Dig. § 1232.*] 

4. Principal and Sueett (§ 145*) — Supersedeas Bond— Liability. 

The surety on a supersedeas bond Is concluded by décisions and orders 
Of the appellate court. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
397-^01 ; Dec. Dig. § 145.*] 

Action by the Commonwealth of Pennsylvania, to the use of Arthur 
C. Huidekoper, against the Fidelity & Deposit Company of Maryland, 
Judgment for plaintiff. 

S. S. Mehard and John O. McClintock, for plaintiff. • 
Charles F. Patterson (Edgar H. Gans and Thomas A. "Wiielan, of 
counsel), for défendant. 

•For otber case* see same topic & i numbss in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexai 
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YOUNG, District Judge. In pursuance of a stipulation in writing 
waiving a jury this cause was tried by the court without the inter- 
vention of a jury on the ï)tli day of February, 1909. And now, April 
29, 1909, upon due considération the court finds the facts to be as 
f ollows : 

First. The bond sued on in this case was given by Samuel B. Dick 
upon taking an appeal to the Suprême Court of Pennsylvania in 
the case of Samuel B. Dick v. Arthur C. Huidekoper from the final 
decree of the court of common pleas of Crawford county, at No. 1, 
November term, 1900, in equity. By that bond the défendant, the 
Fidelity & Deposit Company of Maryland, a corporation, undertook 
"that if the said appellant will prosecute this appeal with effect, and 
will pay ail costs and damages awarded by the appellate court, or le- 
gally chargeable against him, then this obligation to be void ; other- 
wise to remain in full force and virtue." Thereupon the record was 
sent to the Suprême Court of Pennsylvania and docketed at No. 283, 
January term, 1905, and on April SI, 1906, the cause was argued 
upon the appeal in the appellate court and thereafter, a question hav- 
ing arisen as to certain shares of stock which it was alleged might be 
a crédit to the appellant, the appellate court ordered briefs to be fîled 
by counsel for the parties and upon the filing of briefs the court or- 
dered a reargument. 

Second. In the meantime Samuel B. Dick, the plaintifï, having died, 
Harriet D. Speer, executrix of his last will and testament, was sub- 
stituted as plaintifï. 

Third. The appellate court on May 27, 1907, filed the following 
opinion : 

"In this case we hâve not discovered error in connection with any ques- 
tion of fact or of law that was raised and passed upon below. On the mate- 
rial question of fact as to whether Dielc advanced for Huidelioper, in the na- 
ture of a loan, three thousand shares of the capital stoclc of the Kttsburgh, 
Shenango & Lalce Erie Railroad Company, in what is Ivnown as the Carnegie 
deal, there is no distinct flnding, and the record Is remitted with direction 
that the court recommit the case to the référée, that he may pass upon. sub- 
Ject to its review, this one question, on the évidence already talten before him ; 
and, if there should be a flnding that such stoclv was advanced for Iluidelîoper, 
in the nature of a loan, Dick is to be eredited with the sanie, at its niarket 
value at the time of the trial before the référée, Deceniber 9, 1901, together 
with interest." 

Fourth. Thereupon the record was remitted to the court of common 
pleas of Crawford county, and that court upon June 8, 1907, made the 
following order : 

".Tune 8, 1907. Pursuant to the foregoing it is hereby ordered that the 
record in this case be and is hereby recoinmitted to the référée for the 
purpose of carrying out the directions coutained in the foregoing order." 

Fifth. Pursuant to that order the référée passed upon the question 
set out in the order of the Suprême Court which had been referred 
to him and made the following conclusion : 
"My conclusion Is that there never was any agreement bv Huidekoper to 
:.deliver 3,000 shares of the stock of the Pittsburgh, Shenango & Lake Erie 
Railroad Company, for the one-half of the stock delivered by Dick of his own 
shares to make up the amount of stock going to the Carnegie Steel Company ; 
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but that Huidekoper was liable only to accoiint to Diek for the value of tlie 
stock held by blm In excess of that held by Dick In the final settlemeut, nt 
the value of flfteeu dollars per share, as the account between them bas already 
been stated by me." 

Sixth. Thereupon the court of common pleas of Crawford county 
reviewed the report and finding of the référée upon the exceptions 
filed thereto by the respective parties, and on March 27, 1908, affirmed 
and confirmed the report of the référée. 

Seventh. Upon April 9, 1908, Arthur C. Huidekoper, the défendant, 
filed his pétition in the Suprême Court, at No. 283, January term, 
1905, reciting that the appeals in the above case were argued on April 
24, 1906; that the question of crédit for certain stock had arisen; 
that the court had ordered the record to be remitted to the référée of 
the lower court upon that question, the proceedings before the référée 
and the review thereof by the lower court, and the confirmation of the 
report of the référée; and, further, that the proceedings directed by 
the appellate court in its order of May 27, 1907, had been completed, 
and that the record was now ready for final action by the appellate 
court, and praying that the record be returned and a time fixed for 
argument. 

Eighth. To this pétition, on April 9, 1908, Harriet D. Speer, execu- 
trix of Samuel B. Dick, the plaintiff, filed an answer reciting that 
the case, by writ of remittitur on the 37th day of May, 1907, had 
been sent to the court of common pleas of Crawford county, directing 
that court to pass upon a question which in the previous hearing had 
been overlooked; that the case was duly heard by the référée, and 
his report thereon confirmed absolutely by the lower court; and that 
the same now remained of record in that court. The answer con- 
cludes as follows: 

"That no appeal bas been taken from the deeree entered In said court, and 
your respondent respectfully suggests that this court has' no jurisdictlon of 
the sald cause at this time nor ijower to make the order prayed for in the 
said pétition of the sald Huidekoper, and will not bave any power or control 
of the said record untll and uuless an appeal be taken to this court from the 
deeree ot the court below." 

Ninth. Thereupon the Suprême Court on April 21, 1908, made the 
following order: 

"Pétition granted, and it Is ordered that the record be returned to this 
court aud the case placed on argument list for week commencing April 27, 
1908, that eounsel for estate of S. B. Diek, deceased, may be heard, if they 
désire, on the question passed upon by the court below in pursuance of order 
of May 27, 1907." 

Tenth. Thereupon, on May 18, 1908, the appellate court filed the 
following opinion at No. 283, January term, 1905, of said court: 

"The appeal in this case was from an order conflrmlng the report of a 
référée apiwinted to state an account l>etween partners. Upon the argument 
of the appeal in this court, it appears that there was a material matter as to 
which there was uo distinct fiudliig, and the case was recommitted to the 
référée. On ail other questions the opinion of the court was expressed in 
the order filed, in which it was said: 'In this case we hâve not discovered 
error in connection with any questlo]i of fact or of law that was raised and 
passed upon below. On the material question of fact, as to whether Dick 
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advancecl for Hnidekoper In the nature of a loan 3,000 shares of the capital 
stock of the Pittsburgh, Shenango & Lake Erie Rallroad Company, in what is 
known as the "Carnegie deal," there is no distinct flnding, and the record i9 
remltted with direction that the court recommit the case to the référée, 
that he may pass upon, subject to its review, thls one question, on the évi- 
dence already taken before him.' The référée, after a careful considération 
of this question, reported that Dlck had not advaneed stock for Huidekoper, 
and liis report was confîrmed by the court of common pieas. The only open 
question in the case is one of fact as to the correctness of the referee's flnd- 
ing. We see nothing in the évidence that would -warrant a reversai of the 
decree. The decree is affirmed." 

Eleventh. From the order or decree of the court of common pleas 
of Crawford county confirming the report of the référée an appeal 
was taken by Harriet D. Speer, executrix of Samuel B. Dick, de- 
ceased, against Arthur C. Huidekoper, and the record was retumed 
to the Suprême Court of Pennsylvania, where the case was docketed 
at No. 159, January term, 1908, which was disposed of on May 18/ 
1908, by the court making the f ollowing order : 

"The decree Is afflrmed. Per curiam." 

Twelfth. Thereupon, upon the Ist day of June, 1908, the Suprême 
Court of Pennsylvania, by its writ of remittitur, directed the record 
at No. 283, January term, 1905, and the record at No. 159, January 
term, 1908, to be remitted to the court of common pleas of Crawford 
county for exécution or otherwise. 

Thirteenth. Neither the said Samuel B. Dick nor Harriet D. Speer, 
executrix, has paid the costs or damages awarded by the decree 
of the court of common pleas of Crawford county and affirmed by the 
appellate court. 

Fourteenth. That the true and correct amount of costs as duly 
taxed and entered of record in said case at No. 1, November term, 
1900, in the court of common pleas of Crawford county, in equity, is 
the sum of $6,463, one-half of which amount being the sum of $3,- 
331.50. 

Fifteenth. That the claim and demand made in this case on behalf 
of Arthur C. Huidekoper, the use plaintiff, is therefore the sum of 
$184,839.69, together with interest thereon from the llth day of 
September, A. D. 1905, being the debt and interest, and the further 
sum of $3,331.50, being one-half of said costs, and together being 
the amount of the decree and judgment in favor of said Arthur C. 
Huidekoper and against said Samuel B. Dick and one-half of the 
costs of said case, so as aforesaid recovered at No. 1, November 
term, 1900, in the court of common pleas of Crawford county, in 
equity, and afhrmed by the Suprême Court of the state of Pennsyl- 
vania, as aforesaid. 

Sixteenth. That the said Fidelity & Deposit Company of Maryland, 
surety on said supersedeas bond as aforesaid, having likewise neg- 
lected and refused to pay to the use plaintiff, Arthur C. Huidekoper, 
the said debt and interest and said one-half of said costs, this suit was 
brought upon said supersedeas bond in the name of the common- 
wealth of Pennsylvania, for the use of Arthur C. Huidekoper, plaintiff, 
against the Fidelity & Deposit Company of Maryland, the défendant. 
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in the court of common pleas of Crawford county, Pa., at No. 129, 
September term, 1908, and after service of process in said suit upon 
said défendant the said cause, upon the pétition of said défendant, 
was removed from said court of common pleas of Crawford county, 
Pa., into this the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Opinion. 

This case turns upon the question of law whether the prder of the 
Suprême Court of Pennsylvania, made on May 27, 1907, by which the 
record in the case then pending at No. 283, January term, 1905, of 
said court, vi^herein Samuel B. Dick was plaintifï and Arthur C. 
Huidekoper was défendant, was a final disposition of that case, and 
that thereby the condition of the bond given by the appellant upon 
which the Fidelity & Deposit Company of Maryland was surety, that 
the appellant should prosecute his appeal with effect, had been per- 
formed and the surety no longer bound. This being a suit upon a 
supersedeas bond given under the Pennsylvania statute of May, 1897, 
regulating the practice, bail, costs, and fées on appeals to the Su- 
prême and superior courts of the state is to be determined by the 
laws and décisions of that state. This position is supported by a 
long line of cases decided by the Suprême Court of the United States. 
It is sufficient to refer to the case of Elmendorf v. Taylor, 10 Wheat. 
159, 6 Iv. Ed. 289, where Chief Justice Marshall said: 

"The judielal department of every government, where sueh department 
exists, Is the appropriate organ for construing the législative acts of that 
government. Thus, no court In the universe which professes to be governed 
by prlnciple, would, we présume, undertake to say that the courts of Great 
Britain or of France or of any other nation had misunderstood thelr own 
statutes, and therefore erect itself into a tribunal which should correct sueh 
misunderstanding. We reçoive the construction given by the courts of the 
nation, as the true sensé of the law, and feel ourselves no more at liberty to 
départ from that construction, than to départ from the words of the statute. 
On this principle, the construction given by this court to the Constitution 
and laws of the United States is received by ail as the true construction ; and. 
on the same principle, the construction given by the courts of the several 
States to the législative acts of those states, is received as trUe, unless they 
corne in conflict wlth the Constitution, laws, or treaties of the United States." 

In this case the bond was executed and delivered and to be per- 
formed in the state of Pennsylvania, pursuant to the requirements of 
the act of Assem'bly of 1897 of that state, regulating practice upon 
appeals, and eiitered as a supersedeas bond upon an appeal from a 
decree of a lower court to the Suprême Court of that state. 

The Suprême Court of Pennsylvania has considered and decided 
that its order of May ,27, 1907, Vi'as not a final order, but only inter- 
locutory. It has done this as appears by the words of the order itself. 
Thèse words are: 

"And the record is remitted with direction that the court recommit the 
case to the référée, that he may pass upon, subject to its review, this one 
<luestion, on the évidence already taken before hlm ; and, if there should be 
a finding that sueh stock was iidvanced for Huidekoper, in the nature of a 
loan, Dick is to be credited with the same, at its market value at the time of 
the trial before the référée, December 9, 1901, together with interest." 
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That court had power to makè such an interlocutory order under 
the act of Assembly of May 20, 1891 (P. L. 101), which provides: 

"The Suprême Court shall hâve power In ail cases to afflrm, reverse, modi- 
fy, or ameud, a jud^ment, order or decree appealed from, and to enter such 
judgment, order or deeree in the case as the Suprême Court may deem proper 
and just without return of record for amendment or modification to the court 
helow." 

It was not a return of the record, but simply a recommitment ofthe 
record to the lower court so that the appellate court might be advised 
by a distinct finding of the fact which, while it has been passed upon 
as we view it, had not been separately and distinctly found. After 
argument of the appea!, it having been brought to the attention of the 
appellate court that there was a question concerning certain stock 
which the appellant claimed should be credited to him by the appellee, 
the court ordered briefs to be filed and afterwards that the case be re- 
argued and reargument was made in the appellate court on January 
21, 1907. After that argument the court made the order of May 27, 
1907, recommitting the case to détermine that question alone, still re- 
taining the case and refraining from making a final deeree until its 
order was complied with. It having then been brought to the attention 
of the appellate court by the pétition of the appellee that its order had 
been complied with and praying that the record might be sent up for 
final disposition of the appeal, to which appellant filed an answer deny- 
ing the jurisdiction of the court to consider and pass upon the appeal 
unless an appeal was taken from the deeree of the lower court confirm- 
ing the report of the référée upon the question committed by the order 
of the appellate court on May 27, 1907, such ctppeal not yet having 
been taken, the appellate court, upon April 21, 1908, granted the péti- 
tion, ordered that the record be returned, ord^.ed a reargument, which 
was had on April 28, 1908, and thereafter, on May 18, 1908, not only 
filed an opinion and affirmed the deeree at No. 283, January term, 
1905, which was the original appeal, but also disposed of the record 
at No. 159, January term, 1908, by marking the deeree again affirmed, 
and caused its writ of remittitur to be issued and the record sent down 
for exécution or otherwise, in both the case at No. 283, January term, 
1905, and No. 159, January term, 1908. Ail thèse proceedings subsé- 
quent to the raising of the question after the argument in the appel- 
late court upon April 24, 1906, until the final order of affirmance on 
May 18, 1908, show that the court had presented to it, considered and 
decided that the order of May 27, 1907, was only an interlocutory 
order, and one which it had power to make under the act of 1891. 

Were we required to pass upon the question presented by this record 
we should unquestionably reach the same conclusion. From an inspec- 
tion of the whole record, viewed in the light of the statutes of Penn- 
sylvania regulating appeals to the Suprême Court, we would un- 
hesitatingly conclude that the order of May 27, 1907, was only an in- 
terlocutory order and made for the purpose of advising the court hav- 
ing the appeal upon a single question so that it might, as provided by 
the act of 1891, either affirm, reverse, modify, or amend the deeree of 
the court below. 
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The Suprême Court of Pennsylva'nia having finally disposed of the 
case by its order of affirmance of May 18, 1908, that case was at an 
ehd, and the appellant had failed to prosecute his appeal with effect 
and was therefore bound to pay the costs and damages awarded by the 
appellate court. Neither the appellant nor his executrix having paid the 
costs and damages awarded, the défendant in this suit is bound as 
surety to do so. The défendant in this case having been the surety 
upon the supersedeas bond was not a stranger to the proceedings 
thereafter conducted by the appellant in the Suprême Court of Penn- 
sylvania, but is concluded by the décisions and orders of that court. 
This bas been decided not only in Pennsylvania and many other of the 
states of the Union, but by the Suprême Court of the United States, 
notably in the case of Stovall v. Banks, 77 U. S. 583, 19 L. Ed. 1036, 
where Mr. Justice Strong said: 

"It has been argued on behalf of the défendants In error that the decree of 
the snperlor court, if admitted, would hâve been only iirlma facie évidence 
against the surettes in the bond. Were that conceded it would not .iustify 
the exclusion of the évidence. But the concession cannot be made. Tlie de- 
cree settled that the administrator of the estate, Alfred Eubanks, held in his 
hands sums of money belonglng to the équitable plalntlffs in this suit, as 
distrlbutees of the intestate's estate, which he had been ordered to pay over 
by a court of compétent jurisdiction, and the record established his failure to 
obey the order. Thereby a breach of his administration bond was conclusively 
shown. Oertalnly the administrator was concludeeL And the sureties in the 
bond are bound to the fuU extent to which their principal Is bound. A 
principal In a bond may be llable beyord the stipulations of the instrument, 
Independently of them, but so far as his liability Is in conséquence of the bond, 
and by force of its terms, his surety is bound wlth hlm. There may be spécial 
défenses for a surety arisiug out of circumstances not exlstlng in this case, 
but In their absence, whatever concludes his principal as an obliger concludes 
hlm. He cannot attack collaterally a decree made against an administrator 
for whose fidelity to his trust he has bound himself." Moore y. lluntingtou, 
8i U. S. 417, 21 L. Ed. 642, and many others. 

Upon the facts and law of the case as above stated the court fînds 
that judgment should be rendered in this case, first for the com.mon- 
vvealth of Pennsylvania in the amount of the obhgation of said bond, 
to wit, in the sum of $380,000; and, second, for Arthur C. Huide- 
koper, the use plaintiff, and against the Fidelity & Deposit Company 
of Maryland, défendant, for the amount shown by the said decree of 
the 18th day of September, A. D. 1905, in the court of common pleas 
of Crawford county, Pa., in equity, at No. 1, November term, 1900^ 
as afBrmed by the Suprême Court of Pennsylvania at No. 883 of 
january term, 1905, Eastern district, to wit, for the sum of $184,- 
839.69, with interest thereon from the llth day of September, A. D. 
1905, being the debt and interest, and for the further sum of $3,231.50, 
being one-half of the costs of said case in the lower court. 
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THE OREGON. 
(District Court, E. D. New York. July 27, I&IO.) 

1. Collision (§ 37*) — Vessels Mbetino. 

A beat, liaving accepted tlie two-wliistle signal of a ferryboat approaeli- 
icg on ttie port slde, aiid knowing tliat the ferryboat intended to pass 
down ttie river, and was compelled to turn to starboard on aecount of 
projectlng plerlieads, was bound to maintain her own course, so as to 
alJow tlie ferryboat rooin to proceed. 

[Ed. Note.— For otlier cases, see Collision, Cent. Dig. §§ 34-36; Dec. 
Dig. § 37.* 

Signais of meeting vessels, see note to The New York, 30 C. C. A. 630.] 

2. Collision (§ lOS*) — Vessels Meeting— Maneuvebs In Exteemis. 

Where collision was imminent, a ferryboat was not négligent in making 
an incorrect maneuver, where it did what seemed to be best. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 225-231 ; Dec. 
Dig. § 108.*] 

3. Collision (§ 123*) — Négligence— Bueden of Proop. 

On libel against a ferryboat for a collision, the burd«i was on libelant 
to show négligence on the ferryboat's part. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 123.*] 

4. Collision (§ 125*) — Négligence— Evidence— Sufficibscy. 

Evidence in libel against a ferryboat for a collision held insufflcient to 
sTiow that the captain of the ferryboat was négligent. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 266-279; Dec. 
Dig. § 125.*] 

In Admiralty. Libel by United States against the ferryboat Ore- 
gon. Libel dismissed. 

William J. Youngs, U. S. Atty. 
Herbert Green, for claimant. 

CHATFIELD, District Judge. _ The United States boat Traffic, 
while proceeding up the East River to the Brooklyn Navy Yard, 
passed about midway under the Brooklyn Bridge, and shaped her 
course somewhat toward the eastern side of the river, so as to round 
in to the Navy Yard at a reasonable distance from the pierhead upon 
the down-river side of the yard. Some distance up the river from the 
point where the Traffic would turn in to the Navy Yard was the 
ferryboat Oregon, proceeding down the river at a distance of 300 or 
400 feet from shore, and foUowing the gênerai Une of the pierheads, 
while an Erie Railroad tug was between the Oregon and the shore. 
According to the captain of the Traffic, another boat coming down the 
river, not far astern and to the starboard of the Oregon,. passed to 
port of the Traffic as she reached the neighborhood of the collision, 
which was just below the Navy Yard and some 400 feet from shore, 

The Traffic was going at about 9 knots speed, which with the 
flood tide would give her a total speed over the ground of probably 
11 knots, and the Oregon proceeded at about an equal rate against 
the tide. But the speed of the vessels does not seem to hâve entered in- 
to the situation. The Oregon blew two whistles when the Traffic was 
some half a mile away, which were answered by the Traffic when 

*For other cases see same topic & § numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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repeated by the Oregon, and tlie Traffic, in so far as she changed her: 
course, ported her helm and turned to starboard. 

It is évident from the testimony that the intention of the captain 
of the Traffic was to pass close to the starboard of the Oregon, unless 
the Oregon should first turn across toward midstream, when it would 
become proper for the Traffic to change to a one-whistle signal and 
pass to port. The distance between the boats was sufficient to make 
such a maneuver safe if properly carried out. The captain of the 
ferryboat, however, as he neared the southern side of the Navy Yard, 
was cornpelled to turn to starboard because of the projection of the 
pierheads, and his course, under the two-whistle signal, necessarily 
approached that of the Traffic. This was seen by the captain of the 
Traffic, who àlso noted the Erie Railroad tug coming down inshore 
of the Oregon, thus making it ail the more necessary for the Traffic 
to keep to starboard and away from the Oregon. 

Under thèse circumstances, and having accepted the signal of the 
Oregon, the Traffic, knowing the configuration of the shore, and that 
the Oregon was intending to pass down the river, was bound to 
maintain her own course in such a way as to allow the Oregon room 
to proceed. The testimony of the captain of the Traffic was that 
Just before the collision the Oregon sheered sharply to starboard and 
came out into the river sufficiently to strike the Traffic upon her 
starboard bow, causing some injury to the Traffic, which, however, 
did not interfère with her progress into the Navy Yard, but did put 
her in danger of sinking. 

The testimony of the captain of the ferryboat and its officers shows 
that the Traffic, coming up the river with the flood tide and continually 
bearing in, gave them reason to think that she was not going to fol- 
low the two-whistle signal which had been exchanged. The captain of 
the Oregon, under thèse circumstances, seeing that the distance be- 
tween the boats was so small that danger was likely to resuit, blew an 
alarm and reversed his engines. He could not proceed f urther to 
port because of the présence of the Erie tugboat. He properly re- 
versed his engines. And, even if this were an incorrect maneuver, 
things were at that time in extremis, and the ferryboat cannot be 
blamed for doing what seemed to be best at such a moment. As a 
matter of fact, if the ferryboat had held her course, the boats might 
hâve cleared by a distance, as estimated by the captain of the Traffic, 
of 15 to 25 feet. The effect of the reversed engine and the flood tide 
threw the bow of the ferryboat enough over to starboard so that the 
collision resulted. 

The libel has been brought by the United States against the ferry- 
boat for injuries to the Traffic. No fault can be found against the 
ferryboat for being in that particular locality, or on the port side of 
the river, as the Unes of traffic are recognized by ail navigators, and 
even the captain of the Traffic testified that he expected the ferryboat 
to corne down on that side of the river against the flood tide, and she 
would hâve been out of her usual place if she had been coming down 
on the starboard side of the channel. See The Lowell M. Palmer, 
142 Fed. 937, 74 C. C. A. 107. The narrow channel rule, therefore, 
does not apï)ly, as has been held in the case of The Islander,152 Fed. 
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3S5, 81 C. C. A. 511, and The C. W. Morse, 161 Fed. 847, 88 C. C. A. 
665, and the only fault which could be imputed to the Oregon was that 
she did not expect the Traffic to take the risk of passing so close as 
15 feet, and that, when her captain perceived the proximity of the 
Traffic, he undertook to keep out of danger by reversing. The boats 
were not meeting head on at the first exchange of signais, but would 
hâve passed starboard to starboard, and the signal recognized the fact. 

The burden is on the libelant, that is the United States, to show that 
there was négligence on the part of the Oregon. It is évident from 
the testimony that the pilot of the Traffic estimated his distances 
with great accuracy, and that the Traffic would hâve passed the Ore- 
gon by a very narrow margin, if each boat had continued its exact 
course; the Traffic being under a helm which would hâve carried it 
sufficiently to port to hâve passed the Oregon without collision. But 
to hold that the captain of the Traffic was not at fault to the extent 
of getting his boat in collision does not mean that the captain of the 
Oregon can be held at fault for misunderstanding the movements of 
the Traffic at the time. If the ferryboat were attempting to prove 
liability upon the part of the Traffic, the situation would be différent. 
But it does not seem to the court that the government has sustained 
the burden of proof to the extent of showing that under ail the circum- 
stances the captain of the Oregon was négligent in attempting to 
Sound an alarm and get out of the way ; and there is no other ground 
presented from which any argument of négligence on the part of the 
Oregon has been shown. 

The libel should be dismissed. 



KEYSTONE TTPB FOUNDRT v. PORTLÂND PUB. CO. 
(Circuit Court, D. Maine. July 16, 1910, and August 11, 1910.) 

No. 028. 

1. Teade- Marks and Tbade-Names (§ 67*) — Unlawful Compétition. 

The manufacturera of a peculiar style of tyr)e, unpatented. which Is 
marketahle only on account of its utility, canuot restrain another from 
producing type of the same character. 

[ISd. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 67.* 

Unfair compétition, see notes to Scheuer v. Muller, 20 O. C. A. 1G5 ; 
Lare v. Harpor & Bros., 30 C. C. A. 376.] 

2. Tbade-Mabks and Trade-Names (§ 71*) — Use op Names— Infringement. 

Where complainant produced a peculiar style of type, which it sold un- 
der the name of "Casion Bold," devised by the complainant to indioate its 
own goods, another manufacturer may be restrained from making use of 
that name. 

[Bd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 71.*] 

8. Trade-Marks and Trade-Names (§ 99*) — Eœlief. 

Where, on a bill in equity asking restraint of the unlawful use of a 
trade-mark, there was in neither the record nor the présentation of the 
case any suggestion of any damages which would justify the expense of 

•For otàer caaea see same toplo à § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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an accounting, a master will iiot be ordered. Ludington Co. v. Léonard, 
127 Fed. Um, 157, 62 0. 0. A. 209, aud other llke cases, applied. 

[Ed. Note. — For other cases, see Trade-Marks and Tradè-Names, Dec. 
Dig. § 10O.*J 

Bill by the Keystone Type Foundry against the Portland Publish- 
ing Company. Decree far complainant. 

E. W. Bradford and Wilford G. Chapman, for complainant. 
N. & H. B. Cleaves, S. C. Perry, and Venable, Baetjer & Howard, 
for respondent. 

PUTNAM, Circuit Judge. This is a bill in equity, resting entirely 
upon alleged common-law rights, and claiming jurisdiction in this 
cotirt simply on account of the variance of citizenship between the 
complainant and respondent. The complainant is a well-known type 
founder, and the respondent is allçged to be, to a certain extent, en- 
gagea in the same business, either as a founder or as a seller of type. 
At this point we will say that, while for certain purposes there may be 
a différence between type as type and the faces of type, we use the 
word "type" to cover the entire thing to which this proceeding relates. 
The complainant devised a style of printing, using peculiar type there- 
for, of which the foUowing is an example : 

ABCDEFGHIJKLMNOP 
ORSTUVWXYZ^Œ 

abcdefghijklmnopqrstuvwx 
yzaeœd:^.,:;-'!?&£$ 

For the purpose of doing printing according to thé foregoing de- 
sign, the complainant devised and manufactured type adapted thereto. 
The whole topic, including the invention of the style of printing 
shown, and of producing the type to accomplish the printing, involved 
a very considérable expense, and, undoubtedly, a large degree of in- 
genuity and care. The type as manufactured by the complainant was 
known in the market as "Caslon Bold." The respondent put on the 
market type corresponding to that made by the. complainant, ànd for 
the same purpose for which the complainant made their type.: In 
some instances, at least, the respondent in its correspondence, and 
perhaps otherwise, spoke of its type as "Caslon Bold." This may 
hâve been withoiit any spécial intention in référence thereto ; but such 
is the fact which we are bound to consider., The complainant further 
maintains that the type manufactured by the respondent is of inferior 
quality, which is limmaterial as this case is presented. 

There is no claim on the part of the complainant to be protected 

•For other caseB 8ee same topic & § nwmber In Dec. & Am. Dies. 1907 to date, & Rep'r Indexe» 
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with référence to the style of typography produced by the type. 
Whether it has a right to maintain a claim of that sort we do not 
consider. So far as that is concerned, the présent case is purely néga- 
tive. In the same line, the plaintiff does not seek to restrain printing 
by the respondent, although it is apparent that the printing which we 
exhibit could not be produced except by type as manuf actured and de- 
vised by the plaintiff, or something substantially the same. Neither 
does it claim any trade-mark whatever, except so far as contained in 
the words "Caslon Bold" ; neither does it prove any "dressing up" 
by the respondent for the purpose of passing ofif inf erior type, or any 
type, as the type of the plaintiff. The fact is that, as the case stands, 
the style of typography shown having been devised, the matter of 
producing the type to accompHsh it was a mechanical détail, which 
could in no way involve anything colorable, or anything indicating 
especially an attempt to imitate in any direction. 

Under the circumstances, the case seems very simple. The type in 
question has no characteristics in particular, except that of utility; 
and, if the bill could be sustained, the plaintiff would obtain a perpét- 
uai patent for a useful article, running indefinitely, without any assist- 
ance from the Patent Office of the United States. On putting the 
proposition in this form, it is so clearly met by the law that it needs no 
discussion. 

Among ail the cases cited by the complainant the one which it ap- 
parently urges on us with the most confidence, and the one which at 
first sight comes the nearest to its propositions, is Estes v. Frost Com- 
pany, decided by the Circuit Court of Appeals for this Circuit on 
February 8, 1910, reported in 176 Fed. 338. Estes v. Frost Company, 
however, belongs to an ordinary class of cases involving a purpose to 
deceive, and is broadly distinguished from the case at bar by the 
closing sentence, as follows : 

"It is understood that the decree of the Circuit Court directed itself aaiainst 
making and selling, for use in hose su])porters, wooden buttons made in imi- 
tation of ruijber." 

Hesseltine's Eaw of Trade-Marks and Unfair Trade (1906) 198, in 
so far as it distinguishes between the imitation of structural features 
and ornamental features, points out what is ordinarily the true rule. 
In whatever manner a case may be "dressed up," if a close analysis 
brings the alleged offense down to a mère reproducing of a tiseful 
mantifacture which has not been patented, a bill of this character can- 
not be sustained. On the plain facts, however, in that the respondent 
has gone beyond this and used the words "Caslon Bold," it has so far 
violated the law, and the plaintiff is entitled to relief. 

Let the complainant file a draft decree in accordance with the 
opinion passed down the 16th day of July, 1910, within 10 days, and 
the resoondent file corrections thereof within the next ensuing 10 
days, ail in accordance with rule 21. 

August 11, 1910. 

In accordance with the opinion passed down in this case on July 
16, 1910, the court has received a draft decree. and also proposed 
corrections thereof by the respondent. The court finds nothing in 
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the latter wliîch requires it to modify the decree as submitted by 
the complainant. The decree as submitted provides that the com- 
plainant shall recover "such damages as it may prove it has suf- 
fered because of the use by respondent of the name 'Caslon Bold' 
to designate its type products." This is not a proper method of di- 
recting an accounting, and for that reason the court might strike it 
out; but the court prefers not to leave it in such an unsatisfactory 
manner. It is true that the bill claimed damages, and that the com- 
plainant in its opening brief may hâve referred to the fact of the use 
by the respondent of the words "Caslon Bold" as pointed out in the 
closing paragraph of the opinion referred to. Nevertheless, quite the 
entire discussion of the case by the complainant related to alleged un- 
lawful manufacturing and selling type of the peculiar style which the 
complainant described. In no manner was the court enlightened on 
any question of damages, and in no place was the claim of damages 
formally made; and far less Vi^as there any exposition of such claim 
which the court could understand. Moreover, in the conclusion of 
the complainant's brief in rebuttal, the relief that it asked was an 
injunction against manufacturing and selling type of the class re- 
ferred to, and f rom using the f orm of type referred to ; and no other 
expected remedy was suggested. 

On an examination of the record out of which arose the opinion of 
July 16, 1910, the court found a letter from the respondent to one 
of its customers in which the term "Caslon Bold" was used ; and what 
the court said in the closing paragraph of its opinion was based en- 
lirely on what it thus incidentally discovered. 

Under the circumstances, nothing has been brought to the atten- 
tion of the court to enable it to apprehend that there could any ad- 
vantage corne from the appointing of a master which would offset 
the delay and expense involved in an accounting. Therefore the court 
follows the practice approved in American Box Co. v. Crosman (C. 
C.) 57 Fed. 1021, 1029 ; Bradford v. Belknap Co. (C. C.) 105 Fed. 63, 
66; Ludington Co. v. Léonard, 127 Fed. 155, 157, 62 C. C. A. 269; 
Merriam Co. v. Ogilvie, 170 Fed. 167, 169, 170, 95 C. C. A. 433, and 
Kessler v. Goldstrom (C. C. A.) 177 Fed. 392, 394 ; and in a gênerai 
way in Saxiehner v. Siegel-Cooper Co., 179 U. S. 42, 43, 21 Sup. Ct. 
16, 45 h. Ed. 77. Therefore there will be no decree for an account. 



In re CHAMBERI.AIN. 

(District Court, N. D. New York. July 25, 1010.) 

1. Bankruptcy (§ 414*) — DiscrfAEGE— Spécifications of Objection— False 
Oath. 

Evidence in aid of spécifications of olyection to a banlcrupt's discliarge 
on tlie ground tliat lie liad made a false oath in and in relation to his 
proeeedings in bankruptcj' held insulHcient to establish the maldng of 
certain of the false statements alleged. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 414.*] 
•For othor cases see same topic & § nuiibeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Bankeuptcy (§ 408*) — Discharge— Objections— False Oatiis. 

Where certain creditors of a baiikrupt claimed tliat tbey had been In- 
dueed to extend crédit by reasoii of the banknipfs false représentations 
as to bis property, but they waived the tort and filed their clainis against 
tbe bankrupt's estate. wbicb were allowed, the bankrupt's déniai imder 
oath during hls examination in the course of the bankruptcy proceedings 
that he had inade such statements, even if false, was iminaterial to any 
issue or question in the bankruptcy proceeding, and was therefore no 
ground for denying his discharge on the grouud that he had made a false 
oath In and in relation to the proceeding in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-734; 
Dec. Dig. § 408.*] 

In the matter of Walter W. Chamberlain, bankrupt. On motion 
to confirm the report of a spécial master overruling spécifications of 
objections to the bankrupt's discharge, and recommending that a dis- 
charge be granted. Motion allowed. 

A. F. Saunders and Geo. W. Reeves, for bankrupt. 
A. L. Chapman, for objecting créditer. 

RAY, District Judge. Section 14 of the bankruptcy act provides 
that: 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by parties in interest * * * and 
investigate the merits of the application and discharge the applicant unless 
he lias (1) committed an offense punishable by imprisonment as herein provid- 
ed. * * * " Act July 1, 1898, c. 541, 30 Stat. 550 (U. S. Comp. St. 1901, 
p. 3427). 

The objections hère are that the bankrupt has committed such an 
offense, viz., that such bankrupt "knowingly and fraudulently," when 
under examination at a meeting of his creditors held in the bankruptcy 
proceedings, made a false oath in and in relation to such proceeding 
in bankruptcy ; that is, that he had committed the offense specified in 
subdivision "b" (2) of section 29 of the bankruptcy law. The spécifi- 
cations are that when examined at a meeting of creditors in his bank- 
ruptcy proceedings the bankrupt knowingly and fraudulently testified 
under oath that he did not make certain oral représentations as to his 
financial condition and property and ownership of property for the 
purpose of obtaining crédit which certain creditors now testify he 
did make. It is alleged that on six or seven différent occasions, not 
long prior to his bankruptcy, Chamberlain orally stated to the person 
of whom he desired to obtain crédit and of whom he did obtain crédit 
(there being seven such persons) for property sold or by indbrsement 
that he owned or had an interest in property which he did not own. 
The statements alleged to hâve been made differed substantially in each 
of the cases. If made, they tended to show that Chamberlain was go- 
ing about and obtaining crédit for property sold him or obtaining the 
indorsement of his paper by making false statements orally as to his 
financial condition. Ât the time Chamberlain was examined, thèse 
creditors had proved their claims in bankruptcy, respectively, as for an 
ordinary debt, waiving the tort if any. He was asked if he made such 
and such statements and denied making them. There was no prêteuse 

•For other cases see Bame topic & § number in Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
1,S0 F.— 20 
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or claîm he then had the property or was concealing it, etc. Having; 
denied making the statements, and having applied for a discharge, 
spécifications of objections were filed charging that he had knowingly 
and fraudulently made a faîse oath in or in relation to the proceeding 
in bankruptcy. It was entirely immaterial to the bankruptcy pro- 
ceedings, or any issue or question therein, whether or not Chamberlain 
made the représentations except as it bore on his methods of doing 
business and gênerai character. If the questions were asked as a 
basis for impeachment, they were on collatéral matters and his an- 
swers were conclusive. There was no pretense the statements were 
made in writing. 

In ail but two instances, as the spécial master finds and as the rec- 
ord discloses, it was oath against oath as to each alleged transaction, 
and the spécial master says that the commission of the offense was 
not proved. In two of the cases the spécial master finds that Cham- 
berlain did make the représentations alleged, but also says that he is 
not willing to find that Chamberlain made a false oath in relation to 
any proceeding in bankruptcy. One of thèse statements relied on 
was made, it is alleged, to one Mrs. Maxwell, January 28, 1909, and 
she says Chamberlain told her he would like a couple of cows for his 
dairy, and could pay the note (which he gave for the cows) with money 
that was coming from the dairy. He got the cows. In the bank- 
ruptcy proceedings (Mrs. Maxwell having proved her claim and pro- 
cured its allowance) how was it material whether Chamberlain did 
or did not make the statement alleged? How could it aflfect the pro- 
ceeding or any question arising therein? No question, so far as ap- 
pears, did arise in that proceeding in which his making or not making 
that statement to Mrs. Maxwell had the slightest materiality or on 
which it had the slightest bearing. True, it related to his prior deal- 
ings with one of his creditors and the transaction with her in which 
he became her debtor. 

Clause 9 of section 7 of the bankruptcy act requires the bankrupt 
to submit to an examination concerning the conducting of his busi- 
ness, the cause of his. bankruptcy, his dealings with his creditors andl 
other persons, the amount, kind, and whereabouts of his property, and, 
in addition, ail matters which may afïect the administration and settle- 
ment of his estate. It is asserted that the questions and answers re- 
ferred to in answer to which it is claimed the false statements were 
made related to and constituted a spécifie matter in regard to which 
the creditors had a right to inquire fully, and in regard to which the 
bankrupt was required to answer fully and truthfully, inasmuch as the 
questions and answers involved directly his "dealings with his cred- 
itors." The contention is that this makes ail his dealings with his 
creditors not only a proper, but a material, subject of inquiry, and 
that, being a material subject of inquiry, false statements as to what 
occurred are presumed to bave been fraudulently made, made with a 
purpose to decéive, mislead, and defraud the creditors or some of them 
of their rights. There is force in this contention. However, this ob- 
jection to thedischarge of the bankrupt charges a crime, and, while 
the objector is not bound to prove his allégation beyond a reasonable 
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doubt, he is boimd to prove the same by "clear and convincing testi- 
mony." In Re Howden (D. C.) 7 Am. Bankr. Rep. 194, 111 Fed. 
723, 735, Judge Coxe, now of the Circuit Court of Appeals, said : 

"The authorities are unanlmons in holding that the burden is on the op- 
posing créditer to prove his objection, not necessarily beyond a reasonable 
doubt, but by clear and convincing testimony." 

This is quoted and approved by the Circuit Court of Appeals, First 
Circuit, in Re 1 roeder, 17 Am. Bankr. Rep. 723, 150 Fed. 710, 80 C. 
C. A. 376, where it was also held: 

"A créditer, opposing a bankrupt's discharge, because of the alleged com- 
mission of offenses punishaWe uuder section 29b, ueed only establish his allé- 
gations by évidence that is clear and satisfactory. On such hearing, the ques- 
tion is not as to'the gênerai truthfulness of the bankrupt, but as to some spé- 
cifie matter which can be framed into an issue material to his bankruptcy." 

Now, I do not see how the matter of the purchase of thèse cows of 
Mrs. Maxwell and the représentations made to her could hâve been 
framed into an issue material to the bankruptcy of Chamberlain. It 
was conceded that he got the property, and did not pay therefor. The 
claim was proved by Mrs. Maxwell and allowed by the référée. She 
did not assert f ràud, and Chamberlain's fraudulent représentations in 
incurring the debt were not in issue or question in the bankruptcy 
proceeding. As said by the Circuit Court of Appeals in Re Troeder, 
supra : "On such hearing the question is not as to the gênerai truth- 
fulness of the bankrupt." So far as the bankruptcy proceedings were 
concerned, it was utterly immaterial what représentations the bankrupt 
made as to how he could pay the note given Maxwell or from what 
fund. I do not see how I ca;n hold on this record, in face of the find- 
ings of the spécial master who saw and heard the witnesses and noted 
their manner, etc., and of the authorities cited, that Chamberlain 
"knowingly and fraudulently" made a false oath in or in relation to 
any proceeding in bankruptcy within the meaning of the bankruptcy 
act. The spécial master bas declined to find that he did. 

Now as to the transaction with Kennedy. On his examination in 
the bankruptcy proceedings Chamberlain was asked : "On the occa- 
sion when Edwin Kennedy indorsed the note for you d'd he ask you 
if you owned one-third of the farm or that in substance?" The bank- 
rupt answered, "He did not." He was asked, "Did you say you owned 
one-third of the farm, or that in substance?" He answered, "No, sir." 
He was also asked, "Did you make any référence to what property you 
owned?" He answered, "No, sir." Also: "Q. He did not ask you 
anything of that kind in any way, shape, or manner?" The ansvver 
was, "Noj sir." It is alleged in the spécifications of objections that in 
sô testifying Chamberlain was guilty of knowingly and fraudulently 
makïng a false oath in or in relation to a proceeding in bankruptcy. 
There was no claim or pretense that the bankrupt did own a third in- 
terest or any interest in the farm, the one he was on. The questions 
were not directed to an attempt to prove the bankrupt did own an 
interest in the farm at the time of the transaction with Kennedy, or 
that he had transferred any interest therein in fraud of creditors or as 
a préférence. The object was to show he had procured Kennedy to 
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indoi'je his note by the oral, false representatiCiis that Ke did ovvti such 
an interest in the fann when he did not. ■ ' 

On the hearing before the spécial master on tue objeccions to a dis- 
charge, Kennedy was called as a witness, and testified that February 
5, 1909, he indorsed a note for Chamberlain at his request in Balch's 
blacksmith shop, and that Fred Balch was présent, and that, before the 
note was indorsed, "I asked him if he owned a third of the farm, and 
he said he did and two horses and twelve cows. He said it wouldn't 
make me any trouble, and that, when this note was due the 5th of May, 
he would pay it. He said he was good for the amount and had a 
chance to buy cows at reasonable priées and had plenty of hay." Ken- 
nedy was compelled to pay the note, and in the bankruptcy proceed- 
ings proved his claim on the note and had it allowed. Kennedy was 
71 years of âge, is and had been hard of hearing since he came out of 
the Civil War, and is drawing a pension of $22 per month for deafness. 
On cross-examination he was asked, "Suppose you drop it now," re- 
f erring to his ear trumpet. "I can speak louder. Is your hearing any 
better than it was last February?" His answer was, "I do not under- 
stand; yes, he is a f armer." He did not hâve his hearing apparatus 
at the time of the conversation about the note and prpperty in the 
shop. He also testified on his cross-examination as to this transac- 
tion, "Q. You, indorsed his note? A. Yes. Q. Did you know he 
owned the farm? A. He told me his mother owned it." Fred Balch, 
the blacksmith, was called to corroborate Kennedy, and his testimony 
was as follows : 

"What, If anythlng, did y^u hear on that occafeioa tVïth référence to 
Chamberlain's flnancial condition? A. He said that — "Q. Who said? A. 
Mr. Clinmberlain, that he owned one-third of the farm, or something. 1 
was pounding ou the amriK I did not understand the last end of what it 
W'as." 

On cross-examination he saîd that he could not near Kennedy talk 
or what he said, but heard Chamberlain say "he owned one-third of the 
farm," and that there was more said which he could not hear. Now, 
Kennedy said he asked Chamberlain if he owned a third of the farm 
and Chamberlain said he did. Kennedy and Balch put différent words 
in Chamberlain's mouth, and Balch was pounding on the anvil so he 
could not hear Kennedy at ail, and Kennedy was very deaf. I do not 
think the charge of knowingly and fraudulently making a false oath is 
sustained by this évidence. The évidence is not clear, convincing, 
and satisfactory. First. Kennedy was an old man and quite deaf, and 
did not hâve his hearing apparatus. Second. Balch was pounding on 
his anvil and could not hear Kennedy at ail, and only heard one sen- 
tence used by Chamberlain. Third. Kennedy says Chamberlain told 
him his mother owned the farm. The contradictions between Ken^ 
nedy and Balch, both contradicted by Chamberlain, together with the 
deafness, the absence of the hearing apparatus, the pounding on the 
anvil, and the interest of Kennedy and his admission that Chamber- 
lain told him his mother owned the farm, leaves the mind in grave doubt 
as to what was actually said. It cannot be faii-ly said the évidence 
clearly preponderates in favor of Kennedy. However, seven wit- 
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nesses testify that Chamberlain made untrue statements as to his 
financial condition for the purpose of obtaining crédit at about this 
time, but this does not prove that he stated to Kennedy that he owned 
a third interest in the farm, and knowingly and fraudulently made a 
false oath when at a later time he testified he did not se state. It is 
not claimed he made any such statement or similar statement to any 
other person. In regard to this alleged statement, I do not see how 
any issue material to the bankruptcy proceedings could hâve been 
made or raised. If the object was to obtain an admission from Cham- 
berlain to use against him in a civil suit for obtaining property of thèse 
various persons or one or more of them by false and fraudulent rep- 
résentations, it was clearly immaterial to the proceedings in bank- 
ruptcy. The examination of the bankrupt is not properly used for 
such a purpose. Thèse inquiries threw no light on the amount of his 
property or its value, or the proper mode of administering his estate, 
or the disposition he had made of his property, and no one was seek- 
ing to reclaim the property from the estate on the ground of fraud. 
They threw no light on the question whether or not he would be en- 
titled to a discharge, as section 14 of the act provides that to bar a dis- 
charge the bankrupt must hâve (3) "obtained property on crédit from 
any person upon a materially false statement in writing made to such 
person for the purpose of obtaining such property on crédit." How- 
ever, inasmuch as the spécial master has refused to find that Chamber- 
lain knowingly and fraudralently made a false oath when under ex- 
amination in the bankruptcy proceeding in denying that he made the 
statements which the spécial master finds he did make to Kennedy and 
Mrs. Maxwell, and I am not satisfied that he did, I think the report 
and findings of the spécial master should be confirmed, and it follows 
that a discharge will be granted. I am far from satisfied that Cham- 
berlain was or is a strictly honest man, or that he had dealt squarely 
and fairly with thèse creditors, but the grounds of refusing a discharge 
in bankruptcy are statutory and limited, and do not cover gênerai dis- 
honesty or unfair and sharp dealing with creditors, or oral misrepre- 
sentations made in obtaining property on crédit, or even false oaths 
unless they relate to matters material to the bankruptcy proceedings. 
See cases cited and Bauman v. Feist, 5 Am. Bankr. Rep. 703, 107 Fed. 
83, 46 C. C. A. 157. 

The report of the spécial master is confirmed and a discharge 
granted. 



TJNITED STATES v. WATERS-PIEIICE OIL CO. 

(Circuit Court, E. D. Missouri, B. D. April 27, 1910.) 

No. 5,753. 

PCJBLIC LaNDS (§ 8*)— TlîESPASSES— RECOVERT FOR PROPERTY UNI.AWrULLT 

Kemovkd— Innocent Purciiasers. 

The United States cannot recover in conversion the value of property 
unlawfully talven from puWic iand from the second innocent purchaser of 
such property after its sale by the trespasser. 

[Ed. Note. — For other cases, see Publie r.ands, Dec. Dig. § 8.*] 



•For other cases see same topio & § nctmeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. PuBiic Lands (§ 8*) — BoxiNG Tbees fob Tubpentine— Recovert for Gum 
Rbmoved— Innocent Purchasebs of Peoduct. 

Wliere gum taken f roin trees on public land under homestead entry, 
In violation of law, wsis sold to distillers, and by them manufactured 
with gum obtained froni others into turpentine and resin, and sueli 
products were sold to a purchaser, who had no knowledge of the source 
from whieh the gum was obtained, the United States lias no title to such 
turpentine or resin which wUl support an action of conversion agaiust 
the purchaser. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 8.*] 

Actions by the United States against the Waters-Pierce Oil Com- 
pany. On motions to direct verdicts for défendant. Motions sus- 
tained. 

Charles A. Houts, U. S. Atty., and T. P. Young, Asst U. S. Atty. 
J. D. Johnson and Loomis C. Johnson, for défendant. 

PER CURIAM. This has been a most interesting trial to the. 
court. The cases hère are not particularly important from the 
amounts involved, either to the government, with its great wealth, or 
to the défendant, with its supposed great wealth. The principles, per- 
haps, are. 

Now, in disposing of this matter, I wish to commence at the end, 
instead of at the beginning. In the case last tried, in the year 1905, a 
woman had made an entry on this quarter section of land ; that is, the 
government had segregated it through its appropriate officiais from the 
great body of the public domain, and had agreed, on the performance 
of certain conditions, to convey the title to this woman. During that 
time she, as she states, to im'prove the homestead, tapped or boxed cer- 
tain of thèse treés, and took therefrom some of the crude gum, and 
sold it to a distillery. Thé distillery had no knowledge of her what- 
ever. After distilHng it, the distillery sold the rectified spirits of tur- 
pentine and resin to défendant. At that time, of course, the act of 
1906 had not been passed. It was not in violation of law. Whether, 
prior to Act June 4, 1906, c. 2571, 34 Stat. 208, one having a mère 
entry of a portion of the public domain had the right to box the trees 
for crude gum, need hardly be settled. At least, in that case there is 
no question but that the company distilling it distilled it along with 
other gum purchased, and sold it to the défendant, Waters-Pierce Oil 
Company; both of them being altogether ignorant of the source from 
which it came, or any other wrong. In such case, that the govern- 
ment may not prosecute successfully its action for conversion of its 
property is apparent, and the motion for an instructed verdict in that 
case will be sustained. 

The other case is, to the mind of the court, a much doser propo- 
sition. In that case a man by the name of Denmark had, on his ap- 
plication to the government, segregated from the public domain and 
acquired an interest in 160 acres of the land. So long as the public 
domain remains untouched, the government is the full, légal, and 
équitable owner of the property. Whenever under any grant, or un- 
der any contract to grant, the government passes the possession of a 

♦For other cases see same toplc & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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certain tract or tracts of property to a citizen, with the promise that 
under the law it will convey the full title to the appUcant on his ful- 
filhng certain conditions, the grantee immediately becomes interested 
in such property. Of course, the government retains the légal title; 
but the party entering upon such property obtains certain rights there- 
in, as did Denmark in this case. He appears to hâve erected im- 
provements on this property of the value of some $200 or more and, 
tmder some kind of an arrangement with Painter he released his 
homestead right, and Painter paid his filing on the property, and by 
some kind of a deal Painter succeeds to whatever rights Denmark 
had in the property. Now, at the time this property was segregated 
from the great mass of the public domain by this filing, at the time 
when Painter was rightfully in possession of the property under his 
entry, and by the performance of certain conditions required by law 
would succeed to ail of the title, both légal and équitable, fully, and 
ail of the appurtenances, timber, and everything that gôes to make 
up the property, at this time the government, perhaps to remedy the 
very evil hère complained of, passed an act making it a misdemeanor 
for any one in possession of a homestead under this kind of a right, 
or any one else when in possession of this kind of government land, 
to box this timber and take away and sell crude gum. Hovi^ever, 
Painter, in violation of this law, af ter having been notified by the 
agent of the government to the contrary, and after repeated notifica- 
tions, did box this timber, and did, contrary to the law, remove from 
this homestead this crude gum. Berea knew this, and Berea assisted. 
The property was regarded as Painter's property; but Berea knew 
the circumstances, and there is no question whatever but the govern- 
ment could hâve recovered from Berea what this property, this gum, 
was worth as it left Berea's hands, no matter what improvements he 
put into it. They were the government's trees, and it had a title to 
the gum taken from its trees ; and the évidence also shows that an 
agent of the government there notified Berea of the fact. 

This action is for conversion. The government says in this case 
it is entitled to recover as for a willful trespass, because the défend- 
ant in this case converted its property. The distilling company, by 
the process of distillation, whatever that may be, reduced this prop- 
erty from the state in which it was taken from the homestead into ar- 
ticles of gênerai commerce in the markets of the world and in gênerai 
use. Défendant in this case, Waters-Pierce Oil Company, had a con- 
tract to purchase the property from this still. This concern, as was 
said of the one distilling the gum in the other case, it is clearly shown, 
distilled more than the product from this homestead. Now the act 
of conversion is a wrong, a tort. The Waters-Pierce Company, on 
being appealed to in this matter, the government saying to it, "You 
hâve secured my property," under the law would hâve a right to say 
to the government, "What property do you claim?" in order that, if 
the government could distinguish its property, it might retum it back 
to the government, and relieve itself if it believed itself guilty of the 
wrong, or that it held property that belonged to the government. That 
could not hâve been done in this case. The Waters-Pierce Oil Com- 
pany never could, on any demand being made, hâve returned what it 
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got. The government never had any titîe to what tlie Waters-Pierce 
Oil Company purchased. True, it had title to this gum. It might 
hâve recovered it f rom the trespasser or the distillery ; but it never 
had title to the turpentine and resin. It never could hâve recovered 
the property after it went into Waters-Pierce Company's hands, ex- 
cept in bulk, as a man would his grain going into an elevator. It 
never could distinguish it after having been mingled. 

Taking that into considération, taking further into considération 
the fact that the Waters-Pierce Oil Company entered into a contract 
in this matter, long before thèse matters occurred, and could hâve been 
forced to take the products from the distillery, because it was under 
contract so to do, and, further, while we do not believe that it devolved 
upon the government, knowing this violation of the law, to bring an 
injunction suit, still I do not believe that the government may, know- 
ing that its criminal statutes are being violated, as in this case by 
Painter and the distilling company, sit still and not prosecute thèse 
parties in any way, and allow the property in a changed condition to 
come into the hands of a wholly innocent third party, and then, thèse 
things happening with the knowledge of the government's agent, be 
allowed to recover. 

So far as the remainder of the défense is concerned, I cannot con- 
sider that. Simply on the entire évidence in the case, conceding, as 
must be done, that there was no fraud or wrongdoing by the défendant 
in this case, and that the government, knowing that wrong was being 
committed, stood by and allowed it, and considering the nature of the 
action, I shall hâve to sustain this motion. 



In re RUDD. 
(District Court, E. D. New York. July 6, 1910.) 

1. Pawnbrokebs (§ 7*) — Rédemption of Pledge— Pawnbrokebs' Liens. 

A pledge, redeemed from a pawnbroker by a third person, is no longer 
su) ject to the pawnliroker's lien ; the redeniptioner not being quallfled to 
aet as a pawnbroker. 

[Kd. Note. — For other cases, see Pawubrokers, Cent. Dig. § 6; Dec. 
Dig. § 7.*] 

2. Liens (§ 8*) — Statutoby Liens. 

The laws of New York do not give a statutory lien to a person who 
pays something for the aecount of another, thouglî jjersonal property may 
pass as security for the aecount. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. § 2; Dec. Dig. § 8.*] 

3. Subrogation (§ 23*) — Payments foe Benefit of Another— Discharge or 

INCUMBRANCE. 

Where a third person pays a debt, and takes into hls possession Per- 
sonal property of the debtor held by the créditer as security, the payor 
thereby obtains a couuterelalm, which he may use as a set-ofC in any pro- 
ceedlng or action brought by the debtor to recover the property held as 
security. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. § 62 ; Dec. Dig. 
§ 23.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Bankkuptct (§ 30S*) — Pledges— Rédemption— Claims. 

Where a bankrupt's assignée for the beneflt of creditors wlth his own 
funds redeemed a diamoud, which the bankrupt had pawned, and there- 
after surrendered the diamond to the bankrupt's trustée, sueh assignée 
thereby acquiied a claim against the bankrupt's estate for the amount so 
advanced. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 308.*] 

8. Bankruptct {§ 323*) — Secueed Claims. 

Wliere a bankrupt had pledged a diamond belonging to his estate, a 
créditer was authorized by Bankr. Act, July 1, 1808, c. 541, § 57, subds. 
"a," "h," 30 Stat. 500 (TT. S. Comp. St. 1901, p. 3443), to présent a claim 
agaiugt the bankrupt's estate for the balance of his debt, if it ex- 
ceeded the amount applicable to its payment received from a sale of the 
diamond, or, in case the amount realized exceeded the debt, he was au- 
thorized by section 68 to deduct the amount of the debt therefrom and 
account to the bankrupt's trustée for the balance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. | 505; Dec. 
Dig. % 323.*] 
6. Bankrltptct (§ 323*) — Claims— Rédemption op Peopeutt. 

Where a bankrupt's assignée for the beneflt of creditors redeemed a 
pawned diamond with his own funds, and la ter under compulslon deliv- 
ered the diamond to the bankrupt's trustée, who sold the same as a part 
of the bankrupt's estate for more than the amount advanced to redeem it, 
the assignée was entitled to reçoive the amount so advanced from the 
trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 323.*] 

In thé matter of William W. Rudd, bankrupt. Application by the 
bankrupt's assignée for the benefit of creditors as an individual for 
payment of the amount advanced by him to redeem a pledged dia- 
mond, which belonged to the bankrupt and was surrendered by peti- 
tioner to the bankrupt's trustée. Granted. 

Benjamin F. Norris, for petitioner. 

Mitchell May, for trustée. 

CHATFIELD, District Judge. According to the facts sHown by the 
record, the bankrupt was the owner of a large diamond, which some 
time previous to the bankruptcy proceedings had been pawned for a 
considérable amount. Just prier to the filing of the pétition in bank- 
ruptcy an assignment for the benefit of creditors, under the state stat- 
utes, was made by the bankrupt, and during the time between that as- 
signment and the filing of the pétition the assignée redeemed the dia- 
mond in question from the pawnbroker, but used his own funds there- 
for, instead of the moneys of the insolvent estate. The trustée in 
bankruptcy applied to this court and obtained the diamond in ques- 
tion from the assignée, who still had it in his possession. After ap- 
praisal, the diamond was duly sold as a part of the assets of the 
bankrupt estate, and the trustée bas the proceeds. The assignée now 
comes forward as an individual and asks that the amount advanced 
by him to redeem the diamond from the pawnbroker be repaid, inas- 
much as whatever rights he had were preserved at the time the dia- 
mond was taken from him by the order of this court. The trustée 
in bankruptcy opposes, on the ground that no statutory lien and no 
pawnbroker's lien could be claimed by the assignée, who merely is 

*Fcr other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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alleged to hâve made a loan to the bankrupt for the purpose of re- 
deeming the diamond. 

It would seem that on this point the trustée is correct. A pledge 
redeemed from a pawnbroker by a third party is no longer the sub- 
ject of the pawnbroker's lien, as the person redeeming is not quali- 
fied to act as pawnbroker. Nor do the state laws give a statutory 
lien to any person who may pay something for the account of an- 
other, even if personal property may pass as security for the ac- 
count. But the doctrine of subrogation is well established, and a 
court of equity, or even a court of law, would accept the proposi- 
tion that if a third party pays a debt, and takes into his own posses- 
sion Personal property wliich has been held as security, he has a 
counterclaim which can be used as a set-oflf, and which is perfectly 
good in any proceeding or action brought by the debtor to recover 
the property held as security. That is the exact situation in the 
présent case. The bankrupt estate is entitled to the personal property 
involved, namely, the diamond, whîch was originally held as secur- 
ity for the debt. The individual who redeemed it has a claim against 
the bankrupt estate for the amount advanced by him, and under 
section 67, subds. "a" and "h," of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]), the créd- 
iter may présent a claim for the balance of his debt, if it exceed the 
amount applicable to its payment; or, if the matter be considered 
solely from che standpoint of set-off, under section 68, the créditer 
would hâve been entitled to deduct the amount of his debt from the 
f und in his hands (which in this instance is the sum realized from the 
sale of the diamond) accounting for the balance to the estate. 

Under such circumstances, it must be held that, the property having 
been sold by direction of the court, for the purpose of creating a fund 
as to which the rights of the parties might be determined, and this 
fund exceeding the sum advanced to redeem the diamond, the assignée 
is entitled to be paid by the trustée in bankruptcy the amount ad- 
vanced by him, namely, $360. 



LEGGBTT v. GREAT NORTHERN RT. CO. et al. 
(Circuit Court, D. Minnesota, Third Division. June 10, 1910.) 

1. Rehoval of Causes (§§ 18, 19*) — Cases Akising Undeb Constitution ob 

Laws of the Ukited States. 

A cause cannot be removed from a state to a fédéral court simply be- 
cause in the progress of the litigation it may become necessary to con- 
strue the Constitution or laws of the United States, but the décision of 
the case noust dépend upon such construction. 

[VjCl. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 36- 
46, 48, 52, 53 ; Dec. Dig. §§ 18, 19.*] 

2. Kkmoval op Causes (§ 25*) — ProceëDings— Allégations of Pétition. 

A case cannot be removed from a state court into the Circuit Court of 
the United States on the sole ground that it is one arising under the Con- 
stitution, laws» or treatles of the United States, unless such appears by 

*For otber casas see sama topic & i uumbek in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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rlnintiîr's stateinent of his own clalm; and, If it does not so appear, the 
waiit of it caniiot be supplied by any stateinent of tlie pétition for re- 
rcoval, or in the subséquent pleading. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §S 58, 
59; Dec. Dig. § 25.*] 

8. Removal or Causes (§ 25*) — Cases Aeisino Under Constitution ob Laws 
OF THE United States— Allégations of Complaint. 

Where the complaint alleged f acts wliich brought the suit within theem- 
ployer's liability act (Act .Tune 11, 1906, c. 3073, 34 Stat. 232 [U. S. Coinp. 
St. Supp. 1909. p. 1148]) and the safety appliance act (Act March 2, 1893, 
c. ISB, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), but there was no al- 
légation thei'ein that there was any dispute between the parties as to the 
construction of sueh acts, or that there was any controversy over the law 
applicable to the case, the action was not upon the complaint one arising 
under a law of the United States, so as to be removable to the United 
States Circuit Court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.*] 

At Law. Action by Charles E. Leggett against the Great Northern 
Railway Company and another. On motion to reiiiand. Motion 
granted. 

S. A. Anderson, for plaintiff. 

M. L. Countryman, for défendants. 

WILLARD, District Judge. This case stands now tipon a motion 
to remand. It was removed into this court on tlie ground that it was 
a case arising under the Constitution and laws of the United States. 
In the case of Gold-Washing & Water Co. v. Keyes, 96 U. S. 199, 
203, 34 L. Ed. 656, it was said : 

"A cause cannot be removed from a state court slmply because. in the 
progress of the litigation, it niay become necesfary to give a construction to 
the Constitution or laws of the United States. The décision of the case must 
dépend upon that construction. The suit must, in part at least, arise ont of 
a controversy between the parties in regard to the opération and effect of the 
Constitution or laws upon the tacts Involved." 

This case was cited and quoted from in the case of Blackbtirn v. 
Portland Mining Company, 175 U. S. 571-580, 20 Sup. Ct. 222, 44 
h. Ed. 276. 

In the case of Devine v. Los Angeles, 203 U. S. 313, 332, 26 Sup. 
Ct. 653, 657, 50 L. Ed. 1046, the court said: 

"There being no diversity of eitizenship. the Jurisdiction of the Circuit Court 
could only be maintained upon the ground that the suit arose under the Con- 
stitution or laws or treaties of the United States, and a suit does not so arise 
unless it really and snbstantially involves a dispute or controversy as to the 
efCeet or construction of the Constitution or some law or treaty of the United 
States, upon the détermination of which the resuit dépends. And this must 
appear from the plaintiff's statement of his own claim. and cannot be aided 
by allégations as to the défenses which might be interposed." 

In the case of Maçon Grocery Co. v. Atlantic Coast Line, 215 U. S. 

501, 30 Sup. Ct. 184, 54 L. Ed. , the court quoted the following 

statement from the opinion of Taft, Circuit Judge, in Toledo, A. A. 
& N. M. Ry. Co. V. Pennsylvania Co. et al. (C. C.) 54 Fed. 730, 19 L. 
R. A. 387: 

•For otaer caseu see same topio & i numuei; lu Dec. & Am, Dlgs. iiuî lo date, & Eep'r Indexe» 
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"And any case involving the enforeement of those rights Is a case arisin? 
under the laws of the Uuited States." 

. The court, however, said : 

"The object of the bill was to enjoin alleged unreasonable rates, threat- 
ened to be exacted by carriers subject to the act to regulate commerce. ïhe 
right to be exempt from such unlawful exactions Is one proteeted by the act 
in question, and the purpose to avail of the beneflt of that act, as well as of 
the anti-trust act, Is plainly indicated by the averments of the bill. Of ne- 
cessity, in determining the rlght to the relief prayed for, a construction of the 
act to regulate commerce was essentially iuvolved." 

The complaint in the case at bar alleged facts which brought the 
suit within the employer's liability act (Act June 11, 1906, c. 3073, 34 
Stat. 232 [U. S. Comp. St. Supp. 1909, p. 1148] ) and the safety ap- 
pliance act (Act March 3, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 
1901, p. 3174]); but there was no allégation in the complaint that 
there was any dispute between the plaintiff and the défendant as to 
the construction of those acts, or that there was any controversy over 
the law applicable to the case. The action, therefore, upon the plain- 
tiff's complaint, was not one arising under a law of the United States 
simply because it alleged certain facts which showed that the plain- 
tiff was entitled to relief under an act of Congress. 

It is said, however, by the défendant, that the pétition for removal 
does State that the action not only was brought under the employer's 
liability act, and the safety appliance act, but that it involved a con- 
troversy between the parties as to the proper construction of thèse 
acts. The pétition does set forth the facts which show how such con- 
troversy arises. That the facts stated in the pétition in a case of this 
kind cannot be relied upon to secure a removal is well settled. In 
the case of Arkansas v. Kansas & Texas Coal Co., 183 U. S. 185, 188, 
22 Sup. Ct. 47, 48, 46 L. Ed. 144, the court said: 

"Hence it bas been settled that a case cannot be removed from a state 
court into the Circuit Court of the United States on the sole ground that it 
is one arising nnder the Constitution, laws, or treaties of the United States, 
imless that appears by plaintiff's statement of his own claim ; and, if it does 
not so appear, the want of It cannot be supplied by any statement of the pé- 
tition for removal, or In the subséquent pleadings." 

That such an action as this cannot be removed on the ground that 
it arises under a law of the United States bas been heretof ore decided. 
Nelson v. Southern Ry. Co. (C. C.) 172 Fed. 478; Hubbard v. Chicago, 
Milwaukee & St. Paul Ry. Co. (C. C.) 176 Fed. 994. 

The motion to remand is granted. 
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THE HELEN W. MARTIN. 

(District Court, D. Rliode Islauci. July 25, 191.0.) 

No. 1,220. 

1. Seamen § 29*) — Injtjries — Négligence — Evidence. 

In a libel for Injuries to a seamaii througli being carried aloft wlilie 
endeavoring to hold the forepeak halyard with a stopper, wliicli llbelant 
alleged broke because it was détective, évidence held iusullicieiit to show 
either that tlie stopper broke or tiiat it was iusecure. 

[Ed. Note. — For other cases, see Seamen, Dec. -Dlg. § 29.*] 

2. WlTKESSBS (§ 317*) — DiSCREDITED Testimony— "Falsus In Uno, Falsus 

In Omnibus." 

Wliere the évidence of witnesses was in Irreconcilable coiuiict, and tlie 
différence was unexplainable on the theory of mistake, libelanfs testi- 
mony in important particulars being complète) y discredited, the maxim 
"falsus in uno, falsus in omnibus" would be applied. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1080-1083; 
Dec. Dlg. § 317.*] 

In Admiralty. Libel by Charles A. Buncamper against the Helen 
W. Martin. Dismissed. 

A. B. Crafts, for libelant. 

Gardner, Pirce & Thornley, for claimant. 

BROWN, District Judge. The libelant, Buncamper, suffered Per- 
sonal injuries on September 1, 1905, while on a voyage from Lam- 
bert's Point, Va., to Providence, R. I., through being carried aloft 
while endeavoring to hold the forepeak halyard with a stopper. 

The libelant allèges that the stopper broke, and the vessel is charged 
with fault in not providing a sound and secure stopper for the fore- 
peak halyard. 

The principal question in this case is one of fact. Has the libelant 
established his allégation that his injuries were due to the parting of 
one of the standing stoppers ? The master, mate, and engineer of the 
Helen W. Martin testify specifically that the stopper did not part, 
but was subsequently used for a considérable time. Buncamper him- 
self, and members of the crew, Brito, L,ima, Santos, Lopes, Pereira, 
and Gonsalves, testify that the stopper parted, and Gomez testifies 
that on the next trip there was a new stopper at this place. 

The testimony is in direct conflict and is irreconcilable. The dif- 
férence is unexplainable on the theory of mistake. On one side or 
the other there is deliberate perjury. 

Buncamper's testimony in important particulars, is completely dis- 
credited by the master and mate of the Stephen H. Hart, upon which 
he subsequently made a voyage. Thèse were entirely disinterested and 
well-appearing witnesses. 

The maxim "falsus in uno, falsus in omnibus" must be applied to 
Buncamper. The Santissima Trinidad, 7 Wheat. 283, 338, 339, 5 h. 
Ed. 454. 

The staleness of Buncamper's claim, first made more than four 
years after the accident, and after he had acquired expérience in 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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the courts by acting as ^n interpréter, his appearance as a wîtness on 
the stand, together with the artificial aspect of the entire case made 
by his testimony and that of his witnesses, the various inconsistencies 
with estabhshed fact and the blunder of one of his witnesses in at- 
tempting to corroborate Buncamper by palpably false testimony, ren- 
der it much more probable that his case is of that fictitious class now 
becoming too common in otir courts, whereupon the mère fact that an 
in jury was received is built ut) false testimony as to its cause and as 
to its extent, than that the former master, mate, and engineer of the 
Helen W. Martin were guilty of deliberate perjury. The mate and 
engineer had long since ceased to hâve any connection with the Mar- 
tin, and were entirely disinterested witnesses. On the other hand, ail 
the other witnesses supporting Buncamper were f riends of long stand- 
ing. 

Applying the rule that witnesses are to be weighed, and not counted, 
the prépondérance of the case on the question of fact whether the 
accident was due to the parting of the standing stopper is decidedly 
for the claimant. 

Libel dismissed, with costs to the claimant. 



BLACK V. PEOPLE'S COAL CO. 

(District Court, W. D. Pennsylrania. May 31, 1910.) 

No. 11. 

Shipping (§ 69*)— Employment— Discharge— RiGHT to Waqes. 

Where llbelant shipped as master of a vessel at a monthly salary, and 
on March 5th at about 2 p. m., wlthout the owner's permission, left the 
boat and did not return until about 11 a. m., on March 8th. giving no ex- 
cuse for his eonduct, the owner could discharge him upon his return, and 
llbelant could not recover salary for March and April ; his faithful serv- 
ices belng a condition précèdent to his right to wages. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 293-307 ; Dec. 
Dig. § 69.*] 

In Admiralty. Libel by Harry Black against the People's Coal 
Company. Libel dismissed. 

L. C. BartODj for libelant. 

Reed, Smith, Shaw & Beal, for respondent. 

ORR, District Judge. This is a libel in personam for wages. The 
libelant, Harry Black, shipped as master of a steamboat belonging to 
the People's Coal Company, on or about January 6, 1909, at the wages 
of $150 per month. There is some dispute as to whether the time of 
the employment was definite or indefinite. In our view of the case 
this is immaterial. It may be assumed that the period of employ- 
ment contemplated extended beyond the time of filing the libel, to 
wit, May 4, 1909. The libelant was paid his wages for January and 
February. On March 5th, at about 2 p. m., he left the boat and did 
not return until about 10 a. m. or 11 a. m. on the 8th of March fol- 

*For other caaes ses same topio & § ndmbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lowing. His absence was without permission from, his présence was 
greatly desired and he was diligently sought by, and his whereabouts 
were unknown to, the owner. When he returned to the boat, he was 
discharged, and properly too. He did not then nor on the witness 
stand offer excuse for his conduct. He attempted to prove a custom 
on the rivers for masters to leave their boats for two or three days 
at a time without the knovvledge or permission of tlie owners. He 
failed completely. Had he succeeded with the proof, we would hold 
the custom to be bad. He seeks to recover his salary for March and 
April. This he cannot do. His faithful services was a condition 
précèdent to his right to wages. 

The libel must be dismissed, at the cost of libelant. 



PITTSBURGri LAUXCH CLUB v. ALMONO CANOË CLUB. 

(District Court, W. D. Pennsylvania. June 16, 1010.) 

No. 3. 

■WteAEVES (§ 18*) — Whaepage— Vessei.s Suiîject to. 

A floatlng club hou.sel)oat, 40 or 50 feet long, about 14 feet wide, with 
decks forward and aft, and a cabin eontainlng a kitclien aud living room, 
is not subject to Act Pa. 1858 (P. L. 363), glving a lien for wharf âge and 
anchorage against vessels navlgating particular rivers. 
[Ed. Note. — For other cases, see Wbarves, Dec. Dig. § 18.*] 

In Admiralty. Libel by the Pittsburgh Launch Club against the Al- 
mono Canoë Club for wharfage. L,ibel dismissed. 

Ralph Strawbridge, for libelant. 
L,. C. Barton, for respondent. 

ORR, District Judge. This is a claim for wharfage. If libelant 
lias a lien, it must rest upon that Pennsylvania act of 1858 (P. L- 363) 
which provides : 

"That ail ships. steamboats or vessels navlgating the rivers Allegheny, 
Monongahela or Oliio, in this state, shall be liable and subject to a lien in 
the following cases: * * * ly. For ail sums due for wharfage or anchor- 
age of any such ship. steam or other boat, boats or vessels of whatsoever kind, 
character or description, as hereiubefore S-pecifled." 

The vessel is a floating houseboat from 40 to 50 feet long and about 
14 feet wide, with decks forward and aft and a cabin erected thereon 
containing two rooms — a kitchen, equipped with range and cooking 
facilities, and a living room, used for the purposes of the club and the 
keeping of canoës by the members of the club. 

We are bound by the construction of that Pennsylvania act as de- 
termined by the United States Circuit Court of Appeals for the Third 
Circuit in Fredericks v. Rees, 135 Fed. 730, 68 C. C. A. 368, where it 
was said: 

"The statute applies only to vessels engagea in the business or employaient 
of trade or commerce on the rivers named therein." 

*For other cases see same topic & § number in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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It is clear that the vessel of the Almono Canoë Club is not engagée! 
in the business or employment of trade or commerce. That it may be 
navigated is not sufficient under the décision above referred to. 

The libel must be dismissed, at the cost of the hbelant. 



McOLINTOCK r. OITY OF PAWTUCKET. 

rCircult Court, D. Ehode Island. July 26, 1910.) 

Appeal and Ebeob (§ 1202*) — Hemand— Peoceedings in IjOweb Court— Bill 
OF Review— Leave to File. 

Where, after dismissal of an original bill In accordance with the man- 
date of the Circuit Court of Appeals, complalnant's pétition to that court 
for leave to apply to the Circuit Court for leave to reopen the case was 
deiiied, complalnant's pétition for leave to flle a bill of review 'lot pre- 
ceded by an application to the Circuit Court of Appeals for peru.ission to 
apply to the Circuit Court to file the same, would also be denied. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4G69 ; 
Dec. Dig. § 1202.*] 

Action by John N. McClintock against the City of Pawtucket. On 
motion for leave to file a bill of review. Denied. 

John N. McClintock, pro se. 
Wm. R. Tillinghast, for défendant. 

BROWN, District Judge. This is a motion for leave to file a bill in 
the nature of a bill of review. The original bill was dismissed in ac- 
cordance with the mandate of the Circuit Court of Appeals for the 
First Circuit. 

The case relates to the Glover patent, No. 559,532, for sewage ap- 
paratus. The prior décisions upon this patent are American Sewage 
Disposai Co. v. City of Pawtucket (C. C.) 133 Fed. 35, 138 Fed. 811, 
71 C. C. A. 177, and 146 Fed. 753, 77 C. C. A. 343. The latter opin- 
ion shows that the appellant applied to the Circuit Court of Appeals 
for permission to apply to the Circuit Court for leave to reopen the 
case, and that that pétition was denied. The présent motion was not 
preceded by an application to the Circuit Court of Appeals for per- 
mission to apply to this court. Under the circumstances this court is 
without power to grant the complainant's motion. Southard et al. v. 
Russell, 16 How. 547, 570, 14 D. Ed. 1053; Kingsbury v. Buckner, 134 
U. S. 650, 670, 673, 10 Sup. Ct. 638, 33 L. Ed. 1047; In re Potts, 166 
U. S. 363, 17 Sup. Ct. 520, 41 L. Ed. 994. 

Motion denied. 



•For other cases see same topic & § numbee in Dec. & Am. Digs. 190' to date, & Rep'r Indexes 
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BRAY et al. v. STAPLES. 

GUARDIAN TRUST & DEPOSTT CO. v. GREENSBORO WATER 

SUPPLY OO. 

(Circuit Court of Appeals. Fourth Circuit. July 13, 1910.) 

No. 952. 

1. Receivers (§ GO*)- — Termination of Receivehsiiip— Jueisdiction— Judg- 

MENT. 

Wliere a decree provided that in tlie event tlie receiver made a report, 
and 110 exceptions were flled tliereto, the receiver sliould be diselmrged, 
but no report was ever flled, tbe decree was ineffectual to oust a court of 
jurisdiction. 

[Ed. Kote. — For other cases, see Receivers, Dec. Dig. § 60.*] 

2. Attorney and Client (§ 155*) — Attorney's Fées— Détermination— Juris- 

diction. 

Wliere, by contract between attorney and client, the attorney was only 
entitled to compensation ont of any amount he niight recover in the suit, 
and it was by his sklU and abllity that a Judgnient for his client was 
recovered, which was directed to be paid by a receiver of the corpora- 
tion défendant in such suit, the court having custody and control of the 
fund had jurisdiction to détermine when it should be disbursed and to 
whom it properly belonged, and hence had authority to flx the attorney's 
compensation and direct payment thereof out of the fund. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 316 ; 
Dec. Dig. § 155.*] 

Dayton, District Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of North Carohna, at Greensboro. 

Suit by the Guardian Trust & Deposit Company of Maryland against 
the Greensboro Water Supply Company, in which B. J. Fisher inter- 
vened to establish a judgment recovered in the state courts as a prior 
claim against the assets of the Water Supply Company, to bonds se- 
cured by mortgage on the company's plant, etc. A judgment having 
been rendered sustaining such claim, the amount of the judgment after 
the death of Fisher was, under order of the Circuit Court, paid to C. 
A. Bray, trustée of Isabella Fisher and others. On application of John 
N. Staples to compel payment of his fées out of the fund. From an 
order granting such relief, Bray, as trustée, and others, appeal. Af- 
firmed. 

Originally this was a suit in eqnity, begun September 29, 1900, in the 
United States Circuit Court for the Western District of North Carollna, at 
Greensboro, by the Guardian Trust & Deposit Company of Maryland, versus 
the Greensboro Water Supply Company. 

The purpose of the original suit was to foreelose a deed of trust executed 
by the Greensboro Water Supply Company on .Tuly 1, 1896, to seeure 110 
mortgage bonds for $1,000 each ; default in the payment of interest and in 
other respects being alleged. 

An amended bill of complaint was flled in said suit on August 8, 1901, 
setting forth that the city of Greensboro had offered .$75,000 for the property 
of the Greensboro Water Supply Company, and that there were per.son's 
claiming prior liens, and the prayer of the hill was that such persous so 
claiming liens be brought into court by subpœna and their rights adiudicated. 

Prior to the filing of the said original bill of complaint and the' amended 
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bill, there had been brought In the superior court of Guilford county, N. C, 
by B. J. Flsher, a civil action against the Greensboro Water Supply Com- 
pany, to reeover damages alleged to hâve been suffered by the plalntiff in 
that action by reason of the alleged wrongful failure of the Greensboro Wa- 
ter Supply Company to supply sufficient water to protect the property of 
B. J. Fisher from injury by fire. This said action of B. J. Fisher against 
the Greensboro Water Supply Company to reeover damages was tried In 
the State court, and a judgment for $25,000 in favor of B. J. Fisher was ob- 
tained in January, 1901. ïhat judgment was for breach of contract, and 
the superior court refused to render Judgment for tort. The case was taken 
by appeal of the -laintlfC to the Suprême Court of North Carolina because 
of the refusai of ihe superior court to render judgment ex delicto. The Su- 
prême Court of North Carolina reversed this ruling of the superior court, 
and dlreeted that judgment be rendered ex delicto for the amount found by 
the verdict to be due the plaintiff. 

At the June term, 1001, of the superior court of Guilford county, a Judgment 
ex delicto was rendered In conforniity wlth the opinion of the Suprême Court 
of North Carolina in favor of B. J. Fisher against the Greensboro Water 
Supply Company. 

On the 29th day of September, 1900, a receiver for the Greensboro W^ater 
Supply Company was appointed by the United States Circuit Court In the 
case of Guardian Trust & Deposit Company against the Greensboro Water 
Supply Company, and the receiver was dlreeted to operate the property of 
the Greensboro Water Supply Company, and coUect ail the rents, profits, and 
revenues of the said company, and ail moneys due or to become due it. 

On the 29th day of July, 1901, it was ordered by the United States Circuit 
Judge, in said suit, that notice issue to B. J. Fisher and others to show cause 
why the property of the Greensboro Water Supply Company should not be 
sold to the City of Greensboro for the sum of $75,000. 

On the 29th day of July, 1901, a deeree was passed by the United States 
Circuit Court confirming a sale of said property to the city of Greensboro 
for $75,000, and it was further provided in said deeree that B. J. Fisher 
iind others bave 30 days in which to file pleadings settlng up thelr claims 
to the funds coming into the hands of the recelvers as the proceeds of said 
sale. 

On the 27th day of September, 1901, B. J. Flsber filed an answer to the 
ruie to show cause, in whieh he reserved to himself ail bis rlghts and inter- 
ests whieh had theretofore or did then exist or attach by reason of his said 
Judgment obtaiued In the said court, and by virtue of the laws of North 
Caroliua. In that answer he set out that in June, 1899, his property was 
destroyed by reason of the failure of the Greensboro Water Supply Company 
to f urnish sufflcient water to extlnguish the flre, and that this conduct on the 
part of said water supply company was tortious, négligent, and eareless. He 
alleged further that on the 20th day of July, 1899, he, the said B. J. Fisher, 
began a civil action in the Superior court of North Carolina for damages re- 
sulting to him on accoulnt of said tort, and that the corporation entered an 
appearance and flled answer to the complaint of the plaintifl', and that the 
case was regularly tried at the January term, 1901, of the superior court of 
Guilford county, and a verdict was obtalned for $25,000. It was further 
alleged that from this Judgment the plaintiff in that case, B. J. Fisher, ap- 
pealed to the Suprême Court of North Carolina, upon the ground that the 
court had refused to give hlm a Judgment ex delicto against the Greensboro 
Water Supply Company, and that the contention of B. J. Fisher that he was 
entitled to such Judgment was sustained by the Suprême Court of North 
Carolina at the February term, 1901. 

It Is further alleged in that answer that on the 19th day of September, 
1900, a receiver was appointed for the Greensboro Water Supply Company, 
and that prior to the appointment of the receiver he had béen the attorney 
for the défendant, the Greensboro Water Supply Company, lu the said suit 
brought by B. J. Fisher. It was further alleged in said complaint that under 
section 1255 of the Code of North Carolina mortgages made by Incorporated 
companies upon thelr property and earuings bave no power to exempt the 
property or earniugs thus mortgaged froia exécution for satisfaction of any 



BEAT V. STAPLES, 323 

judgment obtaîned In the courts of thls state against such corporation In 
the courts of the state of North Carolina, for torts committed by such cor- 
poration, and that the judgment of B. .T. Fisher obtained in the state court 
was for tort. It was further alleged that the mortgages under which the 
boudholders clainied, and for foreclosure of which the bill of complaint was 
flled in the suit brought by the Guardian Trust & Deposit Company against 
the Oreensboro Water Supply Company in the United States Circuit Court, 
were made and executed by the Greensboro Water Supply Company, subsé- 
quent to the législative enactment referred to, and that the same were by 
opération of law void as to the said judgment of B. J. Fisher. It was further 
alleged in said complaint that the Judgment of B. J. Fisher was duly dock- 
eted, and that the rights of B. J. Fisher were prior to those of the said boud- 
holders. 

On the 24th day of March, 1002, a decree was passed by the Circuit Court 
of the United States for the Western District of North Carolina, at Greens- 
boro, in the suit of the Guardian Trust & Deiwsit Company giving priority 
to the judgment of B. J. Fisher against the Greensboro Water Supply Com- 
pany for $25,000, as claimed by said Fisher. It was ordered by that decree 
that the receiver appointed in the suit in the United States court pay ont 
of the $75,000 which he held "the sum of $25,000, with interest thereon from 
the 14th day of January, 1901, the date of the docketing thereof in the 
superior court of the county of Guilford, N. C. ;" and it was further ordered 
that the costs in the state court and in the United States court incident to 
and on the said judgment be likewise paid by the receiver ont of said funds. 
It was provided in the said decree that the cause of the Guardian Trust & 
Deposit Company against the Greensboro Water Supply Company be retained 
in the Circuit Court of the United States for orders and directions. 

On January 9, 1907, another decree was passed in the case of the Guardian 
Trust & Deposit Company against the Greensboro Water Supply Company 
in which the following récitals are found: 

"It appearing to the court that by the last decree made in this cause dl- 
reeting R. R, King, the receiver of the Greensboro Water Supply Company, 
to pay ont of the funds in his hands as such receiver the judgments of the 
défendants, B. J. Fisher and others above named in this cause, and to dis- 
ti'ibute the remainder of the funds in his hands to the boudholders in a 
manner and form prescril)ed in the said decree, reserving and holding in his 
hands the sum of $5,500 for the purpose of meeting the claim of the Southern 
Stock Mutual Insurance Company, which had intervened In this cause, claim- 
Ing to be subrogated to the right of the défendant Helen G. Brown and Char- 
lotte J. Gorrell, to the extent of $5,000, money paid by it to those parties 
under its contract of insurance with them on the property claimed to hâve been 
lost by fire on aceount of the négligence of the Greensboro Water Supply Com- 
pany ; the said insurance Company havlng theretofore instituted an action in 
the superior court of Guilford county in the name of itself against the Greens- 
boro Water Supply Company for the purpose of establishing its right to thts 
said sum of $5;000 by virtue of its subrogation to the rights of the said Helen 
G. Brown and Charlotte J. Gorrell, and it now appearing to the court that 
the said action of the Southern Stock Mutual Insurance Company against the 
Greensboro Water Supply Company, pending in the superior court of Guil- 
ford county, bas been compromised and adjusted by the agreement of the 
said insurance Company to accept and receive from the said receiver the sum 
of $3,000 in full of settlement of ail of its right and claim against the Greens- 
boro Water Supply Company, its receiver or boudholders, or the owner or 
holders of the said Gorrell judgment. 

"It Is now, by consent of the parties hereto and of the said boudholders, 
ordered and decreed that the said receiver, R. R. Klng, pay to the Southern 
Stock Mutual Insurance Company out of the money or funds in his hands as 
such receiver the sum of $3,000, In full settlement and payment of ail right, 
recourse, or claim which the said insurance company may or niight hâve 
against the owner or holders of the judgment of Charlotte J. Gorrell, against 
the said water supply company ; and the said receiver is further directed to 
pay the cost of the action pending in the superior court of Guilford county of 
the said insurance company against the Greensboro Water Supply Company." 
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On March 15, 1907, the recelver in the said. suit of the Guardian Trust & 
Deposit Company against the Greensboro Water SuP'ply Company, pending 
In the United States Circuit Court, made a report to the court which was as 
follows: 

"That he has pald eut under the orders of tlils court ail elalms against the 
Greensboro Water Supply Company, of "which he has any knowledge, Includ- 
Ing the cost of litigation, except a small balance due the clerk of this court 
amountlng to $3.95. 

'That in addition to this he has pald out to bondholders under order of thls 
court a dividend of 38 per cent., aud that he has on hand now a balance of 
$2,391.33, which so far as he knows should be applled on the honds mentioned 
in the pleadings in this case, less the $3.93 cost above stated. 

"Wherefore the receiver respectfully prays that an order be passed by this 
honorable court directing the application ôf this money, and that he be dis- 
charged from ail further liabllities." 

On March 15, 1907, a decree of the United States Circuit Court was 
passed in said suit as follows: 

"This cause coming for final order upon the report of the receiver, which 
shows that af ter paying out money in accordanee with ail the orders pre- 
viously made by this court in this case and the costs, there is a balance of 
$2,387.31 for distribution to and ainong the stockholders to whom a préviens 
dividend has heen made under the orders of this court: Now on motion 
it is ordered, ad.1udged, and deoreed by the court that the receiver, R. R. 
King, be, and he is hereby, directed to distribute among and pay over to the 
said hondholders the sum of $2,387.31 now in his hands as provided hereto- 
fore. It Is further ordered by the court that, unless exceptions are filed to the 
action of the receiver within 30 days next hereafter, he be discharged." 

On the 16th day of February, 1909, John N. Staples flled in the said suit 
of the Guardian Trust & Deposit Company against the Greensboro Water 
Supply Company a pétition in which he alleged that the above suit still 
remained on the docket of the Circuit Court of the United States for the 
Western District of North Caroliisa, at Greensboro, and that he, together with 

A. L. Brooks, were solicitors of record for B. J. Fisher, whose ,1udgment 
against the Greensboro Water Supply Company was $25,000 and interest. 
It is also alleged in that pétition that John N. Staples, the petltioner, brought 
the action of B. J. Fisher against the Greensboro Water Supply Company for 
damages in the superior court of Guilford county, and "that au appeal was 
taken to the Suprême Court of North Carolina. 

The history of the civil action of B. J. Fisher against the Greensboro Water 
Supply Company and of the suit in equlty of the Guardian Trust & Deposit 
Company against the Greensboro Water Supply Company is set out in that 
pétition. 

It is also stated in that pétition that "in ail of the said proceedings your 
petltioner was one of the solicitors of the said B. J. Fisher and rendered him 
faithful and efficient service as such, and that in conjunction with Brooks 
the full amount of said .iudgmeiit was collected on the 14th day of April, 
1906, amounting as your petltioner is informed and believes, in ail, to about 
$33,053.15. That on the day, namely, the I4th day of April, 1906, by 
consent of the administratrix of the said Fisher aud of Mr. Brooks and yonr 
petltioner (the said Fisher himself having heretofore died, and his wife, Isa- 
bella Fisher, having qualified as administratrix), tlie amount of the said re- 
covery above named was paid to Mr. A. L. BrooliS as a solicitor of this court, 
and was received by him as such, he being one of the solicitors in the case 
together with your petltioner, and by him deposited in the City National 
Bank to his account, upon the agreement aforesaid, and upon further agree- 
ment that he should retain a sufficient sum thereof to satisfy whatever amount 
should thereafter be determined to be due your petltioner as the other solic- 
itor in the case." 

It was recited that an effort was made by arhitratlon and award to déter- 
mine the amount John N. Staples was entitled to receive as the attorney for 

B. J. Fisher for his services in coUecting said judgment, but that the award 
had heen set aside. It was furtiier recited by .John N. Staples in said pétition 
that A. II. Brooks then held as solicitor $3,500 of the sum which was paid on 
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account of the juclgment of B. J. Fisher against the GreeusTioro Water Supply 
Company, in the sald action as oue of the sol ici tors for B. J. Fisher; the 
said Brooks having theretofore paid to the said Jolm N. Staples $3,500, and 
the sald Fisher durhig his lifetime having paid to the sald John N. Staples the 
Bum of $900. 

The i)etltion of John N. Staples also recites that said A. L. Brooks is ready 
and willing to pay the said sum elaimed by John N. Staples, hut that the 
représentatives of the estate of B. J. Fisher object, and asks that notice 
issue to the représentatives of the estate of B. J. Fisher to show cause why 
an order should not be passed by the United States Circuit Court for the 
Western District of North Carolina, at Greensboro, directing the payment to 
the sald John N. Staples of the sum elaimed by him. 

On Fehruary 16th an order was passed by the United States Circuit Court, 
at Greensboro, directing A. L. Brooks to retain in his hands the money then 
reniaining in his hands, whlch was received by him in satisfaction of the judg- 
ment of B. J. Fisher on April 14, 1906, to await the détermination of the 
amount that John N. Staples, attorney for said Fisher, should recelve for 
his services ; the same to be determined by the United States court. It was 
further provided in said order that notice issue to the représentatives of the 
estate of B. J. Fisher and to A. L. Brooks, to the end that they might appear 
and show cause why an order should not be passed flxing the compensation of 
John N. Staples, and directing its payment out of the funds held by said 
Brooks. 

A. L. Brooks flled his answer to this notice to appear on April 14. 1909, in 
which he admitted that ail of the money received by him on account of the 
judgment of B. J. Fisher against the Greensboro "Water Supply Company had 
been deposited by him in the bank, and had been checked out, but, that he 
held to his crédit as receiver and eommissioner of the Fisher estate, by virtiie 
of his appolntment as such by the state court, in a différent proeeeding, the 
sum of $3,500 "which he retained in the bank out of the account of receiver 
and eommissioner $3,500 in lieu of the other to await the outc-ome and settle- 
ment of the matter of the fee of Col. John N. Staples and the estate." 

Ou March 6", 1909, Isabella l'isher, administratrlx of B. J. Fisher, In re- 
sponse to the notice issued to her to show cause why an order should not be 
passed by the Circuit Court of the United States allowing a fee to John X. 
Staples out of the moneys held 'by A. L. Brooks, entered a spécial appearance 
and moved that the pétition of John N. Staples be dismissed upon the foUow- 
ing grounds: 

First. Because the suit of the Guardian Trust & Deposit Company against 
the Greensboro Water Supply Company was at an end, and the court had no 
further jurisdlction or power to make the order asked for by John N. Staples. 

Second. Because the funds received by A. L. Brooks were turned over to 
him as the agent of the estate of B. J. Fisher, and not as an oflicer of the 
court. 

Third. Because A. L. Brooks had disbursed and paid out ail of the funds 
so received by him, amountlng to $33,000. 

Fourth. Because John N. Staples had already sought to enforce his daim 
for a fee outside of the United States court, thereby recognlzing that if he 
had any elalm it was a Personal oue, with respect to which the United States 
Circuit Court had no power or jurisdiction. 

Fifth. Because the United States Circuit Court had no .lurisdiction or 
authorlty, in any event, to grant the relief or make the order prayed by John 
N. Staples, in his pétition. 

A like answer was made by C. A. Bray, trustée of the estate of B. J. 
Fisher, who was also brought into court. 

The demurrers, being heard on spécial appearance, were overruled, as will 
appear by findiug of fact of the United States Circuit Court. 

ïhereafter on April 14, 1909, an answer was flled by the représentatives of 
the estate of B. J. Fisher in which they protested against the court's making 
any order with respect to the niatters set out in the pétition of John N. 
, Staples. It was also alleged in that answer that au inspection of the account 
of A. L. Brooks as solicitor witli the City National Bank of Greensboro 
would disclose that the amount of the judgment of B. J. Fisher against the 
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Greensboro Watei- Supply Company was collected hy hlm for the estate and 
deposited in his nanie as solieitor, aud that ail of said amount bad been paid 
out. It was further set out in said answer that there was no agreement by 
the administratrix of the estate of B. J. Fisher, deceased, by whlch A. L. 
Brooks was authorized to hold any money for John N. Staples, and that if 
any such agreement had been made it in no way gave to the United States 
Circuit Court jurisdiction to enforce it. The prayer of the answer was that 
the pétition of John N. Staples be dismissed. 

The facts pertinent to this case were set out in a paper writiug headed 
"Findings of Fact by the United States Judze," appearing in tbe record. 

On the 27th day of May, 1900, a decree was passed In the suit of the 
Guardian Trust & Deposit Company against the Greensboro Water Supply 
Company as folio ws: 

"Upon considering the facts found in the above-entitled case, the court 
being of the opinion that It bas jurisdiction to détermine the matter of the 
fee of the said John N. Staples, and to order its payment out of the fund now 
In the liands of the said A. 1,. Brooks, and that the said fund is within the 
^îontrol of the court, and that the said Staples is entitled to be paid therefrom 
a just and reasonable sum as compensation for his services to the said Fisher 
in this case, and that the said sum of $33,053.15 was recovered by means of 
the services of the said John N. Staples, and that he has the right to hâve 
his compensation paid therefrom, and to that end the same has been held by 
the said A. L. Brooks, and that the services rendered by John N. Staples in 
recovering this fund are reasonablj- worth $7,500: It is therefore ordered, ad- 
.iudged, and decreed that the said John N. Staples be allowed the further sum 
of $3,100 in full payment for his services rendered the said Fisher In this 
case ; and the payment of $3,500 heretof ore made by A. L. Brooks be, and the 
same is hereby, approved; and that the said A. L. Brooks pay into the 
registry of this court said sum of $3,100 for the use and benefit of said John 
N. Staples." 

Charles M. Stedman and E. J. Justice (Stedman & Cooke and Jus- 
tice & Broadhurst, on tlie brief), for appellants. 
William P. Bynum, for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILIv and DAY- 
TON, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
As appears from the statement of facts, on the 30th day of September. 
1901, B. J. Fisher file d his pleadings in the United States Circuit Court 
in the action in which a receiver had been appointed, setting up a judg- 
ment of $35,000 which he had obtained in the state court, claiming 
enough of the fund in the custody of the court to satisfy such judg- 
ment before the trustées of the deeds of trust and the bondholders were 
entitled to receive anything ; and this, by virtue of section 1855 of the 
Code of North Carolina, as will appear by the pleadings in that pro- 
ceeding. His right to the fund claimed, or any part of it, was denied 
by the Guardian Trust & Deposit Company, the trustée in the first deed 
of trust. This suit was in effect a test case to détermine this matter, 
both as to Fisher and the other judgment creditors, and the décision 
of that case governed the cases of the other judgment creditors ; and 
the conduct of that case devolved entirely upon his attorneys of rec- 
ord, Messrs. Staples and Brooks. 

An examination of the record will show that appellee and Mr. 
Brooks appeared as counsel for Mr. Fisher before Judges Simonton 
and Boyd, who heard the case. From the judgment rendered therein. 



BEAT V. STAPLKS. 327 

an appeal was taken to this court, and, when the question was argued 
hère, appellee and Mr. Brooks appeared as counsel for Mr. Fisher and 
argued the différent questions involved in the controversy. After ar- 
gument was had before this court, the case was certified to the Su- 
prême Court of the United States. There the appellee and Mr. Brooks 
again appeared as counsel for Mr. Fisher and succeeded in establish- 
ing the priority of the judgment which had been obtained in the state 
court. 

From the time the Circuit Court of the United States assumed juris- 
diction, the proceeding was purely of an équitable nature and was con- 
tested as such by appellee and Mr. Brooks as attorneys for Mr. Fisher; 
and, as a resuit of their services, it was finally decreed that Mr. Fisher 
was entitled to priority in that suit, and a decree was entered in his 
favor, by virtue of which the sum of $33,000 was adjudged to be due 
Mr. Fisher, and this amount was paid over to Mr. Brooks, who was, 
as we bave said, associated as counsel with Mr. Staples. 

The learned judge who heard this case below found as a fact that 
it was agreed between Messrs. Fisher and Staples that Mr. Staples 
was only to be paid a fee for his services in the event he should recover, 
and that his fee was to be paid out of any amount that might be re- 
covered. It also appears, as is shown by the findings of fact, that the 
sum of $3,100 was to be held by Mr. Brooks to await the détermination 
of the controversy between Mr. Staples and Mrs. Fisher (executrix 
of Fisher, who had died in the meantime), as to the amount of appel- 
lee's fee, and that out of said sum appellee was to be paid such amount 
as might be found to be due him for services rendered in that suit. 
Counsel for appellants insist that there was a final decree entered prior 
to the institution of this suit by which that case was taken from the 
docket. That decree, however, provided that a final report should be 
made, and in the event no exceptions thereto were filed, that the re- 
ceiver should be discharged; but an examination of the record shows 
that no report has ever been filed by the receiver, and, there fore, the 
judgment has not become effective owing to the conditions contained 
therein. The court below found as a fact that the case is still pend- 
ing on the docket at Greensboro, and this finding of fact, in our opin- 
ion, disposes of the question as to whether this court has jurisdiction. 

It is also insisted that, inasmuch as the original amount of the judg- 
ment was paid over to Mrs. Fisher, the court thereby lost control over 
the fund and has, therefore, no power to make any order respecting 
the same. The court below found as a fact, based upon the pétition 
and the answer filed by Mr. Brooks, together with his testimony, that, 
during his absence, his law partner, while acting under a misappre- 
hension of the facts, did pay to Mrs. Fisher $20,000 of the fund which 
had been directed to be held by him subject to the détermination of the 
controversy between the appellee and Mrs. Fisher. It is also shown 
and found as a fact that, as soon as Mr. Brooks returned, he repudiated 
the entire transaction, and, out of other funds in his possession as agent 
for the Fisher estate, placed the sum of $3,100 in the bank to his crédit 
as solicitor to await the détermination of the controversy between ap- 
pellee and Mrs. Fisher; and this is the fund which is now being held 
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by Mr. Brooks subject to the orders of the court to await the déter- 
mination of the question as to the amount that Mrs. Fisher, as execu- 
trix, is due to appellee, as attorney. 

That the court had the custody and control of the fund acquired in 
this suit is admitted. Having thus acquired the custody of the same, 
it necessarily follows that it had jurisdiction to détermine when it 
should be disbursed and to whom it properly belong'ed. 

Under the terms of the contract between petitioner and his client, 
the petitioner was only entitled to compensation out of any amount 
that he might recover in that suit, and it was by his skill and abiHty 
that the judgment in question was recovered. We think that the court 
below very properly held that the appellee was entitled to be paid for 
his services out of the funds thus recovered. 

Under the circumstances of this case, and in view of the findings of 
fact by the court below, we are of opinion that there is no error, and 
that the judgment complained of should be affirmed. 

DAYTON, District Judge (dissenting). I very reluctantly dissent. 
I cannot reconcile myself to the conclusion that the court below had 
jurisdiction in the premises. 

As I view this record, it is beyond ail question that, by decree of 
July 18, 1901, the receiver's sale of the waterworks company's plant 
was confirmed, and ail persons claiming "any right, title, or interest in 
or lien upon the property sold" were required to présent their claims or 
demands within 60 days or be barred thereof ; that by decree of Sep- 
tember 3, 1901, this sale was again confirmed, and the $75,000 purchase 
mpney was directed to be substituted for the property, and ail rights 
in, and claims upon, the property were to be transferred and held 
against such proceeds of sale ; that on September 30, 1901, B. J. Fisher, 
by petitioner Staples and A. L. Brooks, his attorneys, filed his answer 
claiming his judgment to be a lien upon such fund prior to that of 
the bondholders by reason of its origin in tort and not in contract ; that 
on March 34, 1903, decree was entered declaring the Fisher judgment 
and three others for this reason, in accord with a North Carolina stat- 
ute, to be prior to the mortgage liens, and directing "that the receiver 
in this suit pay to B. J. Fisher or his attorneys of record" his judgment 
with its accrued interest ; that by this decree and a subséquent one of 
January 9, 1907, the whole fund was directed to be disbursed by the re- 
ceiver; that on March 15, 1907, the receiver filed his report showing 
ail debts to hâve been paid and that a balance of $3,391.33 in his hands 
was due bondholders ; that by decree of that day, declaring itself upon 
its face to be a final one, the receiver was directed to distribute this 
balance to the bondholders, and providing "that, unless exceptions are 
filed to the action of the receiver within 30 days next hereafter, he be 
discharged" ; that no exceptions were filed within 30 days, and no rea- 
son whatever existed for retaining this cause, after the lapse of such 
30 days, as ail matters had been absolutely and finally disposed of, and 
the cause could hâve been so retained only by reason of the clerk's in- 
advertence and failure to strike it from the docket; that on February 
16, 1909, nearly two years after the entry of this decree finally ending 
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the cause, Staples filed his pétition seeking to assert an attorney's lien 
against the Fisher judgment that had been paid in full and without 
objection on his part to Brooks, his associate counsel, under decree 
entered nearly seven years before, and which, so far as Fisher was 
concerned, settled ail his rights in the cause and in légal effect dis- 
missed him therefrom. This pétition sets up a private contract 
(wholly independent and impertinent to any issue involved in the orig- 
inal controversy) between Staples, Fisher's administratrix, and Brooks, 
whereby, it is alleged, it was agreed that Brooks, who received the 
Fisher money from the court's receiver under the decree of March 24, 
1902, should hold a sufScient sum thereout as stakeholder until the 
amount due Staples for his services to Fisher might be ascertained and 
determined, and it is alleged that, to accomplish this, an arbitration 
was provided for between Staples and Fisher's administratrix and 
actuaily had, the award having been made and, for defects, set aside 
by the state courts and further action under the agreement declined by 
Fisher's administratrix. 

The basis of the majority opinion seems to be that the learned judge 
below filed a statement of "finding of fact" from which it appears 
that he ascertained as facts, among other things, that an agreement 
existed between Fisher in his lifetime and Staples that the latter should 
be paid for his services only out of the amount of recovery, that the 
cause was still pending and the fund still under the jurisdiction of the 
court, which "findings of fact" are deemed conclusive of Stapies' righi 
to recover. 

With the utmost déférence for the opinion of my Associates, it 
seems to me that this position is unsound for two reasons : First, be- 
cause this "finding of fact," setting forth as it does many things 
aliunde the record, is not warranted in practice in an equity case as 
determined by this court in Hyams v. Fédéral Coal & Coke Co., 82 C. 
C. A. 324, 152 Fed. 970, where it is held that évidence cannot be ad- 
duced orally in cpen court upon hearing unless the parties consent to 
do so, but must be taken and filed in form of dépositions, and this, 
too, notwithstanding Equity Rule 67, May 15, 1893 (149 U. S. 793). 
In this case it is clearly shown that the défendant administratrix of 
Fisher was objecting to any such finding of facts by the court; she 
having filed plea denying in toto the court's jurisdiction, and also hav- 
ing excepted on record to such finding. If, therefore, this rule of 
practice is to stand as fixed by this Hyams Case (the soundness of? 
which I frankly say I hâve always doubted), the finding of facts from 
other sources than from the dépositions filed is no longer warranted 
in equity as administered in this circuit. 

But, second, aside from ail this, it cannot be questioned that the 
orders and decrees in an equity cause must speak for themselves, and 
the interprétation of their scope and effect involves, not a question of 
fact, but is matter purely légal. The mère findings of the court below 
to the efïect that the fund was still under its jurisdiction and the orig- 
inal cause was still pending can be held as nothing less and nothing 
more than its judicial construction of the decrees and orders entered 
in the cause, and we cannot avoid a review of this judicial act by call- 
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ing h a "finding of fact" on its part. The true question îs: What 
was the légal effect of the decrees of March 24, 1903, declaring the 
Fisher judgment to be prior to the mprtgage liens and directing its 
payment in full by the receiver to Fisher or his attorneys of record, and 
of March 15, 1907, ascertaining that the receiver had paid ail the debts 
decreed, including, of course, this Fisher one, dlisbursing the balance 
in his hands to the stockholders, and directing his discharge unless 
exceptions be filed in thirty days? If thèse decrees or either of them 
were final ones, they could only be set aside, modified, or corrected, 
after the lapse of the terms when rendered, by bill of review or by 
appeal. Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797 ; Klever v. 
Seawall, 12 C. C. A. 653, 65 Fed. 373. 

What constitutes a final decree? In the détermination of this ques- 
tion it is to be remembered that the test of the finality of a decree is 
not whether the cause retnains in fieri, in some respects, in the court 
of chancery, awaiting further proceedings necessary to entitle the par-- 
ties to the full measure of the rights it has been declared they hâve, 
but whether the decree which has been rendered ascertains and déclares 
thèse rights. If thèse are ascertained and adijudged, the decree is 
final. Ex parte Norton, 108 U. S. 237, 2 Sup. Ct. 490, 27 L. Ed. 709 ; 
St. Louis, etc., R. R. Co. v. Southern Express Co., 108 U. S. 24, 2 
Sup. Ct. 6, 37 L. Ed. 638 ; Grant v. Life Ins. Co., 106 U. S. 429, 1 
Sup. Ct. 414, 27 L. Ed. 237 ; Forgay v. Conrad, 6 How. 201, 12 L. Ed. 
404; Winthrop Iron Co. v. Meeker, 109 U. S. 180, 3 Sup. Ct. 111, 27 
L. Ed. 898 ; Dainese v. Kendall, 119 U. S. 53, 7 Sup. Ct. 65, 30 L. Ed. 
305; Lodge v. Twell, 135 U. S. 232, 10 Sup. Ct. 745, 34 L. Ed. 153. 

And where a decree is made as to one of several défendants whose 
interests are.not at ail connectedi with that of the other défendants, 
such decree is final as to him, although the cause mày be still pending 
in the court as to the rest. RoyalFs Adm'x v. Johnson, 1 Rand. (Va.) 
421, 427; Bunnell v. Berlin Bridge Co., 66 Conn. 24, 33 Atl. 533,-536; 
Klever v Seawall, 12 C. C. A. 653, 65 Fed. 373; Hill v. Chicago & E. 
R. Co., 140 U. S. 52, 11 Sup. Ct. 690, 35 L. Ed. 331; Forgay v. Con- 
rad, 6 How. 201, 12 L. Ed. 404. 

Under thèse authorities, and many others that could be cited, how 
is it possible upon mère inspection of the decree of March 24, 1902, 
for us to hold otherwise than that it was final as to Fisher and his in- 
terests in the cause? It distinctly détermines the question in contro- 
versy, to wit, his alleged right of priority over the bondholders, in his 
favor, and decrees that the receiver "pay to B. J. Fisher, or his attor- 
neys of record, thesum of $25,000 with interest thereon from the 14th 
day of January. 1901," thereby fixing the amount of his debt and di- 
recting immédiate payment thereof without qualification or limitation. 
Nothing remained for the court to do thereafter. The exécution of 
the decree only required the ministerial act of the receiver of paying 
ôVer the money. Will it be contended for a moment that the bond- 
holders could hâve waited seven years and then appealed from this 
adjudication in Fisher's favor because the cause was stih on the docket 
and thé receiver hàd not reported his payment over of the money or 
a portion of it finally to them? 
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But we must not forget that still anotlier decree was entered based 
upon the receiver's payment of tliis debt and others as directed which' 
ascertained the balance in bis hands, directed its distribution to stock- 
holders and bis final discharge if exceptions were not filed. And 
this decree was entered one year and eleven months before Staples filed 
bis pétition. How can this decree, unappealedl from, be beld under 
the law as other than final as to ail parties and ail matters involved in 
the cause ? Are we to hold that the mère default of the receiver to 
report bis ministerial acts of disbursement of the small balance due to 
stockholders is sufficient for us to assert control over the Fisher fund, 
decreed near seven years before to be paid, and which Staples charges 
in his pétition was actually paid on April 14, 1906, near three years 
before we are asked by this pétition to do so? I cannot think so. If 
Staples had desired, it seems to me, to assert his attorney's lien against 
the fund, he would hâve realized the necessity of doing so before the 
decree of March 24, 1902, at which time the court below could hâve 
ascertained its amount and directed its payment. He did not do this ; 
but, on the contrary, his pétition expressly shows that he entered into 
and relied upon a new contract constituting a new and différent tribu- 
nal than this court — that is to say, an arbitration board — to ascertain 
and détermine his rights. 

Strictly speaking, no attorney's lien attaches to any fund which is 
within the custody or control of the court ; but it is the court's right to 
award attorney's fées out of the fund. But this power to award fées 
is impersonal, acting on the res alone, so, where the res is beyond the 
control of the court, the attorney must seek some other remedy. 
Fowler v. Lewis, 36 W. Va. 113; 14 S. E. 447; Dubois' Appeal, 38 Pa. 
231, 80 Am. Dec. 478 ; Mordecai v. Devereux, 74 N. C. 673 ; U. S. v. 
Boyd (C. C.) 79 Fed. 858; Penn'a Finance Co. v. Charleston, etc., R. 
Co. (C. C.) 46 Fed. 436; Weigand v. Alhance Supply Co., 44 W. Va. 
133, 28 S. E. 803 ; Tuttle v. Claflin (C. C.) 86 Fed. 964 ; Rumsey v. 
People's R. Co., 84 Mo. App. 508 ; Rawlings v. New Memphis Gaslight 
Co., 105 Tenn. 268, 60 S. W. 206, 80 Am. St. Rep. 880; 4 Cyc. 1013, 
and notes. 

Hère it seems to me that both the res is beyond the control of the 
court, with the full knowledge and assent of Staples (he having filed as 
attorney his client's pétition and having secured thereon the decree dis- 
bursing it), and that he bas already sought another remedy, to wit, an 
independent contract between himself, his associate attorney Brooks, 
and his client's personal représentative. That thè latter refuses to 
comply with this contract may be his misfortune and may disclose 
moral turpitude on her part, yet his right to enforce its performance 
would seem to be clear, provided he attempts to do so in a court of 
compétent jurisdiction. That the court below was not such court is 
clear because the parties to such contract are ail citizens of the same 
state. My conclusions therefore are: 

First. 'That the court below had no jurisdiction to entertain this 
pétition of Staples, as being filed in and as a part of the record in the 
original cause, because by the decree of March 34, 1902, ail the rights 
of his client Fisher were finally determined and diecreed, and by the 
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decree of March 15, 1907, the cause was finally ended, and the fact 
that it was allowed to remain on the docket was due solely to the min- 
isterial omission of the clerk in not striking it therefrom. 

Second. That if this were not so the power of the court below to as- 
certain, fix, and decree any attorney's fee claimed by Staples against 
the Fisher fund was limited and existed only so long as the fund re- 
mained under its control. Therefore when Staples suffered the decree 
of March 34, 1902, to be entered, directing payment in full to Fisher 
or to his attorneys without setting up his demand, subsequently entered 
into the independent agreement with Fisher's administratrix and 
Brooks his associate counsel as to the manner in which his fee should 
be ascertained and paid, and, in accord with this agreement, allowed 
Brooks to collect the fund, he waived ail right to assert his claim in 
the original cause, and must be held to hâve elected to look to the en- 
forcement of his rights to compensation to this new and independent 
contract. For the law touching such waiver, see 4 Cyc. 1011 and 
1012, and notes 75, 76, and 77, and authorities therein cited. 

Third. That the court below had no jurisdiction to entertain Sta- 
ple's pétition as an independent and original proceeding to enforce 
the contract between himself, Brooks, and Fisher's administratrix, 
based upon the allégation that Fisher's administratrix had violated it 
because the sole parties in such a controversy would be the three 
named, ail of whom are citizens of North Carolina. 

Fourth. That the right of Staples to appeal to a local court of com- 
pétent jurisdiction to enforce this agreement, if he can, is clear and 
undeniable. 

The decree of the court below, therefore, in my judgment, ought to 
be reversed, and the pétition dismissed solely for want of jurisdiction 
and without préjudice to any action Staples may see fit to institute in 
any court of compétent jurisdiction to enforce such contract. 



ATLANTIC TERRA OOTTA CO. v MASONS' SUPPT.T CO. 

(Circuit Court of Appeals. Slxth Circuit. July 13, 1910.) 

No. 2,02a 

1. Triai, f5 141*) — Question op Law ob Fact— Dieected Veudtct. 

Where défendant admitted that plalntiff was entitled to a certain 
amouiit with Interest and alleged a tender thereof, the court erre<J in 
directing a verdict for défendant ; plaiutiff at least belng entitied to recor- 
er the aniount admitted to be due. 

tIM. Note.— For other cases, see Trial, Cent. Dig. { 336; Dea Dlg. { 
141.»] 

2. CoNTBACTS (§ 170*)— ELEMENTS— Meeting op Minds. 

Where plalntiff made a proposai to furnish the terra cotta for a build- 
ing and entered into a contract, and it was a matter of dispute whether 
the drawlngs furnished disclosed side llntels and sills subsequently re- 
quired by spécifications, it was a question for the jury whether, on the 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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papers furnished plaintiff, it was required to furnlsh sueh lintels and 
sllls. 

[Ed. Note. — For otlier cases, see Contracts, Cent. Dig. §§ 767-770, 1097 ; 
Dec. Dig. § 176.* 

Mutuality in, see note to American Cotton 011 Co. v. Kirk, 15 C. C. 
A. 543.] . 

3. Evidence (§ 441*) — Wiîittkn Contkact— Secoxdaey Evidence. 

A proposai and its acceptance will ordiuarlly be treated as merged in 
the written contract, the tenus of which may not be altered or varied 
by secondary évidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2030-2047; 
Dec. Dig. § 441.*] 

4. Evidence (§ 417*) — Paeol Evidence— Conteact Tebms — Spécifications. 

Where a contract to furnish tbe terra eotta for a building required 
plaintiff to furnish terra cotta "shown on drawings and described in 
specifleatlons," and it was clainied that certain terra eotta required by the 
specifloations and not shown ou the drawings was not within the contract, 
évidence that the ordinary function of spécifications is to show how ma- 
terials called for by plans are to be treated, and not to show materials 
not shown on the i>lans, was admissible. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 417.*] 

5. Contracts (§ 28*) — Spécifications— Evidence. 

"WTiere a contract to furnlsh the terra eotta for a building required 
plaintiff to furnish terra cotta "shown on drawings and described in 
spécifications." and plaintiff clalmed that the plans and drawings on 
which its bld was made dld not disclose slde Untels and sills, for which 
it sought to recover as extra, évidence that the pa])ers subinitted to plain- 
tiff and on which its proposai was based dld not include the spécifications 
and dld not call for the terra cotta lintels and sills in dispute was admis- 
sible. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 28.*] 

6. Conteacts (§§ 159, 176*) — Construction— "And." 

A contract required plaintiff to furnish tsrra cotta for a building 
"shown on drawings and described in spécifications." Plaintiff clalmed 
that the spécifications were not furnished at the time It submitted its 
bid, and that the plans submitted dld not include the certain terra cotta 
lintels and sills subsequently required, and for which plaintiff sought 
to charge as extra. Held, that the word "and," in the clause "shown ou 
the drawings and described in the spécifications," was not necessarily to 
be construed in its disjunctlve sensé as "or," so as to requlre plaintiff to 
furnish terra cotta shown on either the drawings or described in the 
spécifications, and that plaintiff was not required as a matter of law to 
furnish terra cotta for such lintels and sllls under its contract for the 
contract priée. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. §§ 159, 176.* 
For other définitions, see Words and Phrases, vol. 1, pp. 385-394 ; vol. 
8, p. 7575.] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by the Atlantic Terra Cotta Company against the Masons' 
Supply Company. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

Thls action was brought lu the court below by plaintiff in error against 
défendant in error (and the parties will be referred to hère as "plaintiff" and 
"défendant") ; the former being a New York corporation and the latter an 
Ohio cor])oratiou. The action was one at law and was brought to issue upon 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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aniended pétition, an answer, and a reply. The recovery sought was for a 
balance of $5,513.45 for supply of terra cotta used in the construction of the Hip- 
podrome building, fronting on Euclld and Prospect avenues, Cleveland, Ohlo. 
It appears that the principal coutractor was the Reaugh Construction Com- 
pany ; that Mr. Eeaugh of that Company was a stocl^holder of the Hippodrome 
Company and also président of the défendant; and that at hjs request tlie 
written contract now In dispute to furnish terra cotta was made between 
plaintiff and défendant. 

The amended pétition comprises two causes of action. The flrst one Is 
based on the contract Before mentioned, which was entered Into on July 26, 
1906. It is in substance alleged that plaintiff agreed to provide the material 
and perform the work for delivery of the "terra cotta f. o. b. on cars at desti- 
nation, shown on drawings and described iri speclflcatlons pi-epared by Knox 
& Elliot, architects for the Hippodrome building" for $12,600 ; that the value 
of extra terra cotta work was to be (ixed by the architects, and in case of dis- 
sent by either party the valuation should be referred to arbitrators ; that the 
défendant subsequently gave written orders to plaintiff to furnish certain 
extra side llntels and sills of terra cotta, and also to niake certain terra cotta 
replacements ; that it f urnlshe'^ the same ; but that défendant ref used to sub- 
mit to the décision either of architects or arbitrators any question concerning 
such side lintels and sills and also refused to pay therefor, claiming they were 
Included in the original contract ; that the value of the exti-a material under 
the flrst order is $4,200, and under the second order $60, maklng plaintlff's 
entire daim $16.860; but that défendant bas paid only $11,346.55, leaving the 
balance due as before stated. The second cause of action differs only in form 
from the first one ; It is to recover upon quantum valebat. Py its answer de- 
fendant stated an aceount showlng a balance due to nlaintiff on the original 
contract of .'i!304.03, with Interest from October 9, 1907, and a further sum of 
$60 for replacemeiits of terra cotta with Interest from the same date, which 
sums with interest "défendant hereby tenders plaintiff and brings into court 
with its answer herein." In the reply admission is made of some of the Items 
of the aceount in the answer, and déniai is made of others. 

At the close of ail the évidence, the court, on motion of défendant, directed 
a verdict in its favor, and the case is pending hère on error. 

M. B. & H. H. Johnson, for plaintiff in error. 
Smith, Taft & Arter, for défendant in error. 

Before WARRlNGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

WARRlNGTON, Circuit Judge (after statingf the facts as above). 
The main question is whether plaintiff oblisrated itselî to deliver for 
the sum of $12,600 ail or only a part of the terra cotta which was 
used in the construction of the Hippodrome building. The solution 
of the question must dépend upon whether the contract of July 26, 
1906, was intended to include certain lintels and sills of terra cotta on 
the sides of the building. It is claimed on behalf of the plaintiff that 
this is a question of fact, and on behalf of défendant that it is a ques- 
tion of law. Although no opinion was rendered either upon the mo- 
tion to direct or upon the motion for a new trial, we gather from an in- 
terlocutory statement made during the progress of the trial that the 
learned judge was "inclined to the opinion that the contract covers ail 
of the terra cotta work to be furnished as gathered from the plans and 
spécifications'' ; or, as otherwise stated, plaintiff was "bound to furnish 
terra cotta Avork described in the spécifications but which was not 
shown on the plans." 

The issue thus presented arose upon a dispute relative to certain 
papers upon which plaintiff claims to bave submitted its bid and en- 
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tered into the contract. Plaintiff daims that only tvvo drawings were 
received by it, to wit, the Euclid and Prospect avenue élévations, and 
that no side élévations, floor plans, or spécifications were received; 
but défendant claims the contrary. There is conflict upon the issue so 
rnade, both in the testimony and correspondence ofïered. It is insisted 
by défendant, however, that this conflict is not material, because the 
contract in terms requires plaintiff "to provide ail the material and 
perform ail the work for the delivery of terra cotta f. o. b. cars at 
destination, shov/n on drawings and described in spécifications pre- 
pared" by the architects. 

Shortly after the contract was signed (AugustS, 190G), the défend- 
ant notified plaintiff by letter that it was sending to it by express 
"plans and spécifications, together with three-qnarter scale drawings 
for the Cleveland Hippodrome building," and requesting plaintiff to 
get "full sized working drawings out and return to us for architects 
O. K. at once." Plaintiff replied to this by letter of August 9th, stat- 
ing : 

"In lookliiK over tlie drawinss reoentlv sent for tUis ordcr, we find anioiig 
tlieiu addltioral drawin^'s showiiic; side lintels of terra cottn. Tliese drnwiiiKS 
were never seut to us before, coiisequently wero not fisçured by ns in oiir e^ti- 
mate to you. • * * We received the spécifications after we liad sisned 
the contract. We trnst ttiat there will lie no niisunderstanding as to onr i;ai't 
In this niatter, as everythlng seems to iis clear. Undoubtedly the original in- 
tention was to hâve thèse llntels aud «ills in some other material except terra 
«otta." 

Plaintiff stated further that it was inclosing its estimate for side 
lintels and sills in terra cotta. 

This resulted in much correspondence ; défendant claiming and 
plaintiff denying that it (plaintiff) had received a copy of the spécifica- 
tions. Plaintiff expressed its willingness to perform the contract, but 
declared it would "not include material that is not inclucled in same"; 
and again that it would "not make sills and lintels without extra 
order." In this correspondence it appears that terra cotta companies 
other than plaintiff had declined to bid on certain papers submitted by 
défendant, and défendant claimed that it had in conséquence sent ad- 
■ditional papers not only to other terra cotta companies, but to plain- 
tiff. While neither company seems to bave receded from its original 
claim, their correspondence by mail and telegrams culminated in a 
settlement of the dispute by a proposition of plaintiff in a letter of 
September llth, and accepted by défendant, as foliows: 

"Will proceed to fulflll onr contract leaving ail disputes to arbitration lu 
accordance with article three of our agreemeut. * * * " 

The arbitration clause so referred to is stated in a letter of plaintiff 
thus : 

"Ail disputes or disat^reements of any nature what?oever arising nnder this 
.agreemeut shall also Le referred to and settled by the arbitrators. * * * " 

Defendant's letter of September 13th, accepting plaintiff's proposi- 
tion of September llth, contains also this statement: 

"ïhe settlement of any question in différence, to he arbitrated as per ar- 
ticle 3 of your contract. In référence to the color of terra cotta, you will 
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please disregard the sample of granité recently sent you, as the Hippodrome 
board hâve made a change to a pinkish granité. ♦ • * As there has been 
considérable delay in the progress of thls work, It wlU be necessary to revise 
the tlme llmit for the dellvery of same. * * * The sllls and lintels for 
the theater portion of the building, you will please bear in mind, will be want- 
ed first. • * * " 

Plaintiff thereupon supplied the terra cotta in dispute and aiso made 
the replacements mentioned in the pleadings; and, while défendant 
admitted the reasonableness of the charge for the replacements, the 
parties failed to agrée upon a submission either to the architects or to 
arbitrators of the question relating to the terra cotta used for lintels 
and sills upon the sides of the building. The provision for arbitra- 
tion contained in the contract provided that "the décision of any two 
of whom (arbitrators) shall be final and binding." Efforts were made 
to formulate new articles of arbitration, but failed because of defend- 
ant's refusai "to sign papers in said matter which provide that a dé- 
cision of a majority of the arbitrators is final," stating further that 
"we will treat this as a closed instance." 

It will be recalled that the first cause of action of the pétition is 
formulated upon the theory that plaintiiï had not by its contract 
agreed to deliver, for $12,600, terra cotta for the side lintels and sills 
or to make the replacements mentioned; that it was sought to re- 
cover the reasonable value of those items as extras; and that in the 
second cause of action recovery is sought as upon a quantum valebat. 
It is further to be borne in mind that in the answer the défendant ad- 
mitted that there was due to the plaintiff under the contract as défend- 
ant interpreted it a balance of $304.03, and as an extra the sum of 
$60 for replacements, with interest on both sums from October 9, 
1907. It is averred also in the answer that défendant "tenders" thèse 
sums and brings them "into court with its answer herein" ; but we do 
not discover any évidence offered in support of this averment; nor 
do we understand that the matter was disposed of when the condition 
of the pleadings in respect to the sums mentioned in the answer was 
under considération by the court and counsel during the progress of 
the trial. 

Now, was défendant entitled to a directed verdict upon this record? 
Can it be rightfully maintained that plaintiff was not entitled to a 
recovery of any sum whatever? It might be sufiicient to say that it 
was entitled to recover at least the sums admitted to be due. But, 
aside from this, we shall consider the more important question whether 
as matter of law plaintiff was bound to supply terra cotta for the side 
lintels and sills. Plainly there were two sets of différent instruments 
submitted to some manufacturera of terra cotta, who were prepared to 
make proposais. Some of them would not bid on one set of thèse 
papers. The défendant would seem prima facie to be responsible 
for the mistake if there were any in the submission of papers to bid- 
ders. If it be true that plaintiff made its proposai and entered into 
the contract upon drawings which did not disclose side lintels and sills, 
it is clear that there was no actual meeting of minds upon that sub- 
ject. Turner v. Webster, 24 Kan. 38, 40, 36 Am. Rep. 251, per Jus- 
tice Brewer. To be sure a proposai and its acceptance would ordi- 
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narily be treated as merged in the contract, and the terms of the writ- 
ing could not be altered or varied by secondary évidence. 

But in the présent instance the dispute arose before performance 
of the work was begun. Progress could not be made until it was 
further agreed in writing that the différences respecting side lintels 
and sills should be settled by arbitration. Moreover, the contract in 
terms required plaintiff to furnish terra cotta "shown on drawings 
and described in spécifications." Testimony was received to the ef- 
fect that the ordinary function of spécifications is to show how ma- 
terials called for by plans are to be treated, and not to describe ma- 
terials which are not shown on the plans. It is évident that the court 
below was thus seeking to place itself in the situation of the parties 
to the contract both at the time of its exécution and at the date of the 
settlement of the dispute, with a view of ascertaining what terra cotta 
was under the circumstances really intended to be furnished for $13,- 
600. This is permissible. 

As observed in Nash v. Towne, 5 Wall. 689, 699 (18 L. Ed. 527) : 

"Courts, In the construction of eontracts, look to the language employed, 
the snb.iect-matter, and the surrounding circumstances. They are never shut 
out from the saine llght whlch the parties enjoyed when the contract was ex- 
ecuted, and, in that view, they are entltled to place themselves In the same 
situation as the parties who made the contract, so as to yiew the circumstan- 
ces as they viewed them, and so to judge of the meaning of the words and of 
the correct application of the language to the things described." 

See, also, Merriam v. United States, 107 U. S. 437, 441, 2 Sup. Ct. 
536, 27 L. Ed. 531; Hull Coal & Coke Co. v. Empire Coal & Coke 
Co. (Fourth Circuit) 113 Fed. 256, 260, 51 C. C. A. 213. 

Why then, in view of the peculiar circumstances of this case, and 
also of the written instruments (one dated July 26th, and the other 
concluded by correspondence later), is not plaintiff entitled to show, if 
it can show, that the papers actually submitted to it and upon which 
its proposai was based did not include the spécifications and did not 
call for the terra cotta lintels and sills in dispute? When ail the in- 
struments constituting the ultimate contract are construed, the inten- 
tion of the parties becomes reasonably clear that this question was not 
to be concluded by the instrument alone of July 36, 1906. 

In Sexton v. City of Chicago, 107 111. 323, it appears that the city 
of Chicago had caused a gênerai plan of a city hall to be prepared, 
consisting of numerous drawings and spécifications, and to be placed 
on file in its department of public works. Sexton, desiring to bid on 
the iron work, applied at the proper office and was furnished with a 
duplicate plan of the iron work for the purpose of enabling him to 
make his estimate and a formai propo.sal. He offered to "furnish the 
materials and do the iron work according to plans and spécifications" 
for a sum named. This was accepted, and afterward a formai con- 
tract to that effect was executed, and Sexton commenced performance 
of the work; but later he refused to furnish certain "T" iron rafters 
for the roof, and also materials and work for a skylight, on the ground 
that his contract did not require him to do so, and for this refusai his 
contract was in terms forfeited in accordance with a provision in that 
behalf. Among the papers upon which he made his estimate was a 
180 F.— 22 
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tracing whîch at the time was an exact copy of the original plan. Sub- 
sequently the city changed the weight of tiie "T" iron for the rafters, 
but through inadvertence this change was not noted on the tracing 
submitted to bidders. Say the court (at page 332, of 107 111.) : 

"Thus It will be pereelved the city Is wholly responsible for the mlstake 
out of which tlils entire controversy has arisen — a mistake whlch makes a 
différence in the cost of the building of some $8,000 or $10,000— and yet the 
city seeks to fasteu this whole loss ujwn the appellant, who was in no sensé 
to blauie for it, but on the contrary, It Is the direct resuit of the city's own negli- 
gencc. 

"We do not «nderstand th,e expression 'plans and spécifications,' and otber 
tenue of llke import, as used in the contraet, hâve exclusive référence to the 
gênerai plan froin which the duplicate plans or 'tracings' are made out. The 
latter, although for convenience are grenernlly called 'tracings.' are nevertlie- 
less as cleàrly plans, within the meaning of the contraet, to the estent of the 
work represented by them, as the originals from which they are taken, and 
we think justice, honesty and fair dealing demand they should be so treated 
in giving a construction to the contraet. As already seen, they were given 
by the city to appellant to niaise his estimâtes and do the work by, and he 
had a riglit to assume thèse were the plans referred to in the contraet. And 
if. throiigh the city's négligence, a mistake occurred in aiakiug thym out, the 
city must suffer the conseciuences. » * • " 

And again (at page 333 of 107 III.): 

"\niether the city, under the circumstances, was estopped from denylng 
the correctness of the plans thus furtiished apiwllant, and for tliat reason had 
no right to déclare a forfeitnre of the contraet, or whether. by renson of a 
mutual mistake, caused by the négligence of the city, as to the snbject-matter 
of the contrac-t, no contraet was created between them, it is not important 
to inqnlre, as In either case the law is with the apiiellant. and he tiièrefore 
had the right to acquiesce in the forfeiture of the contraet, and proceed, as 
he did, upon a quantum merult for the matertals and his services. Bishop 
on Contraets, §§ 180, 228, et seq. ; Coutineutal Bank v. Bauli of Omiuon- 
wealth, 50 N. Y. 575." 

See, al.so, Turner y. Web.ster, supra. 

It is further contended, and with considérable show of reason, that 
the true meaning of the words of the contraet of July 2G,. 190(5, which 
required plaintiff to furnish the terra cotta "sliown on the drawings 
and described in spécifications," is that it should furnish such terra,, 
cotta and such only as was both shown on the drawings and described; 
in the spécifications. This of course is .construing the phrase as it is 
written, and the word "and" conjunctively. It is true that "and" is, 
frequently,,read as "or"; but this does not seem necessary inorder, 
to effectuate the apparent intent of the parties in the présent instance. 
Rice V. United States (Eighth Circuit) 53 Fed. 910, 911, 912, 4 C. 
C. Â. 10.4; Fredenhurg v. Turner, 37 Mich. 402, 405; Mayer v. Cook, 
26 Mise. Rep. 774, 57 N. Y. Supp. 94, 95. 

• Admittedly the terra cotta lintels and sills in dispute were not 
shown on the drawings, and if in truth the drawings alone were sub- 
mitted to plaintiflf, it is hard to see how either of the parties caii be 
said to hâve contemplated a supply of terra cotta for the side lintels 
and sills. ,,, 

It follows that it was error to hold as matter of law that plaintiff 
was required for the sum specified in the contraet of July 26, 1906, 
to include terra cotta for thèse lintels and sills. It is scarcely neces- 
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sary to say that it was not open to the learned trial judge, and we do 
not understand that he attempted to weigh the évidence offered in 
support and in déniai of the issue touching submission of the spécifica- 
tions prior to the exécution of the contract. That was a matter to be 
presented to the jury under appropriate instructions. Since a new 
trial must be granted, we do not consider it either necessary or proper 
to pass upon the other questions discussed in the briefs. 
The décision below will be reversed, with costs. 



GARST V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1910.) 

No. 961. 

1. Cbiminal Law (§ 7T8*)— Triat^Instbuctions. 

Where the court cliargecl the jury in a criminal case that "every per- 
Bon is presumed hy the law to be innocent, and the burden is on the 
government to prove beyond a reasonable doubt that the défendants are 
guilty as chargea In the Indictment," it was not error to retuse to charge 
further that "such presumption of Innocence is not a niere form which 
the jury may disregard at its pleasure, but a substantial part of the 
law of the land and bindlng upon the jury in thls case." 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. § 1847; 
Dec. Dlg. § 778.*] 

2. Cbiminal Law (§ 552*) — Instbuctions— Sufficibncy of Ciecumstantiai. 

Evidence. 

In order to convlct on clrcumstantial évidence, not otily must ail the 
circumstances concur to show that the défendant committed the crime, 
but they must be Inconsistent with any other rational or reasonable con- 
clusion, and an instruction that the jury should acquit if the facts are 
"equally consistent" with innocence or guilt is erroneous. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1257-1262 ; 
Dea Dig. § 552.*] 

3. Cbiminal Law (§ 829*) — Instructions— Burden and Measuee of Peoof. 

The refusai of a requested instruction in a criminal case that "no 
amount of suspicion, however grave or serious, will justify you in flnding 
the défendant guilty," was not error where the jury had been correctly 
Instructed that the burden rested on the government to prove every fact 
necessary to establish the guilt of the accu.sed beyond a reasonable doubt. 

[Ed. Note. — For other cases, see Criminal Law, Ceut. Dig. § 2011 ; Dec. 
Dig. § 829.*] 

4. Ckiminal Law (§§ 829, 1172*) — Instbuctions— Phevious Good Charactbr. 

Where the court in a criminal case iiistructed the jury that "the pre- 
vlous good character of défendants ought to be considin-Pd together with 
ail the other facts in évidence," it was not error to retuse to charge fur- 
ther that "the law présumes that a man whose character is good Is Icss 
likely to commit a crime than one whose chnracter is not good," and, 
while the instruction was erroneous in a.ssuming that previous good char- 
acter was proven, the error was not prejurticial to détendant. 

[Ed. Note.^For other cases, see Criminal Law, Cent. Dlg. § 3100 ; Dec. 
Dig. §§ 829, 1172.*] 

5. Criminal Law (| 858*) — Tbial— Taking Copy of Instructions to Juet 

ROOM. 

Where the court in a criminal case charged orally and also gave cer- 
tain written instructions requested by défendant, it was not error to 

•For other cases see same topic & % hdmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 
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oveiTule a motion to permit tlie jury to take snch wrltten Instructions 
to their room. 

[Ed. Note.— For otlier cases, see Oriminal Law, Cent. Dig. §§ 2056-2059, 
2062; Dec. Dig. § 858.*] 

6. Criminal Law (§ 1093*) — Appeal and Ereob— Sufficiency of Bill of 

Exceptions. 

A bill of exceptions setting out tliat the judge at a time when tlie 
jury liad been recalled into court "told ttie jury tliat iu liis opinion tlie 
évidence showed tlie défendants to be guilty and stated the reasons 
therefor," but which does not set forth what the Judge said in statlng 
hls reasons, is lusufficient to sustain an assignment of error, except to 
the fact of giving such an opinion at the tlme it was given. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2828-2833, 
2919, 2920; Dec. Dig. § 1093.*] 

7. Ckimikal Law (,§ 7G2*) — Instructions— Expression of Opinion as to 

GuiLT or Innocence of Défendant. 

While It is not error in the fédéral courts for the trial judge to state 
hls opinion as to the guilt or Innocence of the défendant in a criminal 
case If given to the jury with the proper explanatlon that it bas uo bind- 
Ing force, yet, when such opinion is given, it should be in connection 
with the instructions ; and withhoidlng it until it appears likely that the 
jury will not agrée is a practice not to be commended. 

[Ed. Note. — For other cases, see Criminal Lia-vv, Cent. Dig. §§ 1731, 1750, 
1754, 1758, 1759, 1769; Dec. Dig. § 762.*] 

Waddlll, District Judge, dlssentlng. 

In Error to the District Court of the United States for the Western 
District of Virginia, at Roanoke. 

G. W. Garst was convicted of a criminal offense, and brings error. 
Reversed. 

R. H. Willis, for plaintiff in error. 

Barnes Gillespie, U. S, Atty (Samuel H. Hoge, Asst. U. S. Atty., 
on the brief). 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

KEELER, District Judge. This is a vvrit of error to a judgment 
pronounced against the plaintiff in error by the District Court of the 
United States for the Western District of Virginia on the 29th day of 
June, 1909, upon an indictment for reraoving and conceahng spirits 
in violation of the revenue laws of the United States. 

The indictment under which this conviction was had consisted of 
four counts, and the verdict of the jury found the défendant not guilty 
of the charges contained in the second, third, and fourth counts of the 
indictment, but guilty of the charge contained in the first count of the 
indictment to the effect that the said défendant, G. W. Garst, "did un- 
lavvfully remove and aid and abet persons, to the grand jury unknown, 
in the removal of certain distilled spirits, to wit: seventy-six gallons 
of corn whisky upon which the tax imposed by law had not been paid, 
from a distillery, to wit: G. W. Garst's distillery, to a place other 
than the distillery warehouse provided by law, to wit : Patrick county, 
contrary to the form of the statute in such case made and provided 
and against the peace and dignity of the United States." A number 

•For other cases see same topio & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of bills of exception were taken in the progress of the trial, and after 
its close an assignment of errors, consisting of nine paragraphs, was 
prepared by counsel for the plaintiff in error. 

Before discussing the assignments of error which seem to be prop- 
erly taken and are therefore necessary to be considered in the déter- 
mination of this case, it seems proper to once more call attention to the 
requirements of the rules of this court in relation to assignments of 
error. Rule 11 ^ provides that, when the error assigned is to the ad- 
mission or rejection of évidence, "the assignment of errors shall quote 
the full substance of the évidence admitted or rejected. When the 
error alleged is to the charge of the court, the assignment of errors 
shall set out the part referred to totidem verbis, whether it be in in- 
structions given or in instructions refused. * * * When this is 
net done counsel will not be heard except at the request of the court, 
and errors not assigned according to this rule will be disregarded, but 
the court, at its option, may notice a plain error not assigned." 

Many of the assignments of error presented in this record were not 
prepared in conformity with the rule from which the above quotation 
was taken, and one of them (the fifth assignment) is remarkable in that 
there is no bill of exceptions to support it. This assignment reads : 

"Fifth: The court erred, as set forth in the defendant's blU of exceptions 
No. 8, In Instructing the jury that the records of the G. W. Garst distlllery 
were not offered in évidence to show how much whisky had been made 
and how much tax paid, but for the purpose of showing the cost of manu- 
facture of sald splrlts." 

As stated above, no bill of exceptions No. 8 appears in the record, 
and we cannot too earnestly remind counsel that this court cannot 
supply omissions nor rectify errors in the préparation of thèse mat- 
ters, and ought not to be asked to puzzle over such conditions as are 
disclosed by this assignment. 

Some assignments of error, not the subject of objections herein- 
above mentioned, were not urged in argument, and may be considered 
as abandoned; others, relatmg to the admission of évidence, chal- 
lenged as irrelevant, are clearly without merit, and we do not find it 
necessary to consider any except the third, fourth, and sixth assign- 
ments of error. 

The third assignment of error relates to alleged errors concerning 
several written instructions and changes made therein by the court, as 
to which exceptions were saved by appropriate bills of exception, and 
is in the following language : 

"Third. The court erred in refuslng to give Instruction offered by the 
défendant, Nos. 1, 2, 3, and 7, and in alterlng the sald instruction in the 
following particulars ; that is to say in the defendant's instruction No. 1, as set 
forth in the defendant's bill of exceptions No. 2, the jourt struck out the 
following words, 'that such presumption of innocence is not a mère form 
which the jury may disregard at its pleasure but a substantial part of the 
law of the land and binding uiwn the jury in this case.' And as appearlng 
from the sald bill of exceptions the court llkewlse struck out from the said 
Instructions the following words: 'If such facts might also be true and the 
defend-ant be Innocent, then It makes no différence how much stronger the 
probabillty of his guilt than hls innocence, you must acquit' — and, as shown by 
the said bill of exceptions, the court added to the said instructions the fol- 
lowing words: 'Yet If the facts are equally consistent wlth innocence you 
1 79 G. C. A. xxvll, 150 Fed. ixvll. 
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should acquit.' And lu the defendant's Instruction No, 2, as set forth In 
the defendant's bill of exceptions No. 3, the court struck eut the followlng 
words: 'No amount of suspicion, however grave or seripus,' and inserted the 
words 'suspicion of gullt' And the court likewise added to the said instruc- 
tion the words, 'you must be satisfled of gullt beyond ail reasonable doubt.' 
And in the defendant's Instruction No. 3 the court struck out the words 'for 
the law présumes that a man whose character Is good is less llkely to. commit 
a crime than one whose character is not good.' And in the defendant's in- 
struction No. 7, as set forth in the defendant's bill of exceptions No. 4, the 
court struck out the words, 'as appears by the officiai record.' " 

We are satisfied that, the action of the trial court, as disclosed by 
bills of exception Nos. 3 and 5, touching instructions Nos. 2 and 7, 
was without error and fully justified by the weight of authority. 

Bill of exceptions No. 2 is in the foUp.wing words : 

"Be it remembered that upon the trial of this cause, after the évidence had 
been concluded, the défendants, by counsel, mpved the court to instruct the 
jury as follows: 

"'(1) The court instructs the jury that the mère fact thàt the défendants 
are aceused of a crime or that the grand jury has Indicted thèm does not raise 
any presumptlon agalnst them whatever, but that every person is presumed 
by the law to be Innocent, and the burden Is on the govemment to prove be- 
yond a reasonable doubt that the défendants are guilty as cbârged in the in- 
dictment ; that such presumptlon of Inûôcence is not a merfe f ofm whleh the 
jury may aisregard at Its plèasure, but; a siibstantlal part of the law of the 
land aind blndlng upon the Jury In thls case. If, thèref ore, the government 
fails to prove to you every fact nécessary to establlsh the gullt of the aceused 
beyond a reasonable doubt, you must acquit them. And in thls connection 
you are instructed that circumstantial évidence should be weighed with ex- 
trême caution and a doubt as to any one fact or circumstance nécessary to 
estaWIsh the gullt of the aceused Is concluslve and you must acquit, and that, 
even though every fact be proven and such astate of affairs be shown to 
you as if true would be entirely consistent . wIth the gullt of the aceused if 
such facts might also be true and the défendants be iiinoeent, then it makes 
no différence how much stronger the probability of his gullt than hls inno- 
cence, you must acquit' 

"Which Instruction the court then and there refUBed,.but, tinstead, gave the 
followlng instruction: 

" '(1) The court instructs the jury that the mère fact ithat the défendants 
are aceused of a crime or that the grand jury has indicted them dues not raise 
any presumptlon agalnst them whatever, but that every person is presumed 
by the law to be innocent, and the burden is on the government to prove be- 
yond a reasonable doubt that the défendants are guilty as charged in the 
Indictment. If, therefore,, the government fails to, prove to you every fact' 
nécessary to establlsh the gullt of the aceused beyond à reasonable doubt, 
you must acquit them. AM in this connection you are instructed that circum- 
stantial évidence should be weighed with great caution, and a reasonable 
doubt as to any one fact or clrcunistance nécessary to establlsh the guilt 
of the aceused is conclusive, and you must acquit, and that, even though every 
fact be proven 'and such a state of facts be shown 'to you as if true would be 
entirely consistent with the guilt of the aceused, yet. If the facts are equally 
consistent with Innocence, you should acquit' " 

The first change which the court made in this requested instruction 
was in striking out the words, "That such presumptioh of innocence 
is not a mère form which the jury may disregard at its plèasure, but 
a substantial part of the law of the land and binding upon the jury in 
this case." As to this portion of the instruction, while in some cases 
its équivalent has been given and approved, we are of opinion that the 
défendant was not prejudiced by the failure of the court to give those 
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words, inasmuch as the court had already stated to the niry that 
"every person is presumed by the law to be innocent, and the burden 
is on the government to prove beyond a reasonable doubt that the 
défendants are guiUy as charged in the indictment." There is no 
warrant for the idea that the jury might infer that those words were 
a mère form, and therefore no necessity to particularly emphasize this 
phase of the law. Cochran & Sayre v. United States, 157 U. S. 286, 
15 Sup. Ct. 628, 39 L. Ed. 704. Further along in the instruction the 
court modifîed the word "doubt" by inserting before it the word "rea- 
sonable," a change which was not only free from error, but was nec- 
essary to correct the instruction which, without it, would hâve been 
clearly erroneous. Still further along in the first instruction, the court 
was asked to charge upon the efifect of circumstantial évidence as fol- 
lovvs : 

"That eren thoiigh every faet be proven, and such a state of facts be 
shown to you as, if true, would be eutirely consistent vvith the guilt of tlie 
accused if such facts mùjht ahso Be true and the defcn(}ants 6e innnrent, thcn 
it makes no différence how much «truiiyer the probaMiiy of his yuilt than his 
innocence, you nitist acquit." 

The court declined to give the words above italicized, but gave in 
lieu thereof the foUowing words: 

"Y et, if the facts are equally consistent with innocence, you should acquit." 

This substitution is assigned as error, and it is urged that it was 
misleading to the jury as only directing an acquittai in the event the 
circumstantial évidence was equally as consistent with innocence as 
with guilt. 

While we are convinced that the court used the word "equally" 
in the sensé of "also," we think nevertheless that there is substantial 
merit in this assignaient of error. The rule in regard to circumstantial 
évidence is that ail the essential facts and circumstances shown in 
évidence must be consistent with the defendant's guilt and inconsistent 
with every other reasonable hypothesis. Unquestionably the instruc- 
tion as presented to the court was faulty, in that the language used did 
not limit the direction to acquit to a reasonable or rational hypothesis 
of innocence, but instructed the jury that, if the facts proven "might 
also be true and the défendants be innocent, the jury must acquiV' ; 
but, when the court undertook to ref rame the instruction, we think the 
instruction as given should hâve gone as far as the weight of authority 
authorized, and should not hâve made it possible for the jury to infer 
that they were only authorized to acquit in the event that the proved 
essential facts and circumstances were "equally as consistent" with the 
innocence as with the guilt of the défendants, for the practically un- 
broken line of décisions is to the effect that, in order to convict on cir- 
cumstantial évidence, not only must ail the circumstances concur to 
show that the défendant committed the crime, but they must be in- 
consistent with any other rational or reasonable conclusion, and that 
the refusai to give such an instruction is error. See Hughes' Instruc- 
tions to juries, §§ 311-314, and the cases there cited. In the same 
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assignment of error the plaintiff in error complains that the cou''t 
erred in refusing instruction No. S, offered in the following words : 

"The court Instructs the jury that no amount of suspicion, however grave 
or serious, will justify you in finding the défendant guilty." 

And in giving in place thereof the following: 

"The court instructs the jury that suspicion of guilt will not justify you 
In finding the défendant guilty. ' ïou must be satisfied of guilt beyond ail rea- 
sonable doubt." 

Clearly there was no error in refusing the instruction asked for, 
especially in view of the fact that the court had already instructed the 
jury in insti'uction No. 1 that "the burden is on the governnient to 
prove beyond a reasonable doubt that the défendants are guilty as 
charged in the indictment. If, therefore, the government fails to prove 
to you every fact necessary to establish the guilt of the accused beyond 
a reasonable doubt, you must acquit them." We think the court would 
hâve been justified under the circumstances in refusing this instruc- 
tion without giving anything in lieu thereof, and are quite clear that 
this spécification of error is without merit. Hughes on Instructions to 
Juries, §§ 20-33, and cases cited. 

The same may be said of the spécification in relation to instruction 
No. 7, which appears in bill of exceptions No. 5, instead of No. 4, as 
stated in the assignment of errors. This spécification was not men- 
tioned in the argument and was apparently waived, but it is certainly 
without merit, as it made the court say to the jury that a certain fact 
"appears by the officiai record," whereas it was for the jury to déter- 
mine what facts were sliown by such record. 

This assignment of error further complains of the action of the 
court in relation to the third instruction offered by the défendant be- 
low, which was offered as f ollows : 

"The court instructs the jury that the previous good eharacter of the 
défendants ought to be considered together with ail the otlier facts in évi- 
dence, in passlng upon the question of their guilt or innocence of the charge, 
for the law présumes that a man whose eharacter is good, is less likely to 
commit a crime than one whose cha/racter is not good." 

The court struck out the words above italicized in the instruction, 
and gave the remainder of it and this is assigned as error. We think 
there is no merit in this assignment of error for several reasons : The 
clause stricken out institutes a comparison between a man whose 
eharacter has been proved good and one whose eharacter is not good. 
There is no warrant for an instruction based upon such comparison, 
because the law présumes that every defendant's eharacter is good, 
and the sole effect of évidence introduced by him tending to affirm- 
atively show such good eharacter is to strengthen the presumption of 
innocence which already exists in his favor by virtue of this presump- 
tion of law. The government is not allowed to show as a part of its 
case that any defendant's eharacter is not good; and therefore in our 
judgment there is no warrant whatever for instituting in an instruc- 
tion a comparison between the eharacter of a man who has presented 
évidence tending to show that his eharacter is good and a man whose 
eharacter is not good. 
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It vvoukl undoubtedly hâve been correct to ask the court to instruct 
the jury that évidence of good character is proper to be considered by 
the jury as strengthening the jjresumption of innocence which exists 
in his t'avor, but vve are clear that the court can never be required to 
institute a c(jnii)arison. We further thinlc that the court erred in 
giving the instruction as amended in that the instruction assumes 
that the évidence given in relation to the previous good character of 
the défendant amounted to proof of that fact. In other words, the 
instruction should hâve read: "The court instructs the jury that évi- 
dence of the previous good character of the défendants ought to be 
considered," etc. — instead of saying to the jury that "the previous 
good character of the défendants ought to be considered," because the 
latter phrase practically told the jury that such previous good char- 
acter had been proven, whereas the question of the weight to be given to 
the évidence tending to prove such cliaracter was exclusively a matter 
for the jury. However, such error was certainly not prejudicial to the 
défendant IdcIow, and, therefore he could not complain of it. 

The fourth assignaient of error v^^as to the action of the court in 
overruhng the motion of the défendant below to permit the jury to take 
the written instructions given by the court to their room with them. 
This matter was in our judgment a question within the discrétion of 
tlie court, and therefore not reviewable upon -writ of error except for 
such obvions abuse of discrétion as might exist in permitting a jury to 
take instructions framed upon one assumption of facts proved, and 
refusing to permit them to take those framed on the converse assump- 
tion. No such case existed hère, but the court had instructed the jury 
orally and could well assume that if the jury was given permission 
to take the written instructions framed by defendant's counsel to 
their room, being unable to bave before them the oral charge of the 
court, they might give undue prominence in their délibérations to those 
instructions, framed by counsel for the défendant, and of course favor- 
able to him, and the action of the court in this matter was not error. 

In view of what we hâve already stated in relation to bill of excep- 
tions No. 2, it is perhaps unnecessary to refer to any of the other as- 
signments of error, and yet we cannot forbear to call attention to one 
of them, as well to convey our view of the insufficiency of the bill 
of exceptions taken thereon as to deprecate, except in spécial cases, 
any departure from the usual and established order of proceedings in 
criminal cases. 

The eleventh bill of exceptions, referred to in the sixth assignment 
of errors, sets forth : 

'•ïhat after the court liad iiistriieted tlie jury on Snturday, the 26th day 
of .Julie. tCOO. and the tase had been fully argued by couusel, the same was 
.vuiiii.iilted to the .jury, wlio thereu])on rtîtirod to their room for délibération, 
and at the hour for adjournnieiit the court ordered the inarshal to call the 
Jury hito the courtrooni. and asked them if they had agreed upon a verdict, 
^vh(■rcHl)0ll the jury stated that they had not agreed upon a verdict, and they 
were adjourued over uutli Jlouday, .Tune 28tl), at 10:00 a. ni., and, the jury 
having at that tiiue as^senibied iu tlie courtroom, the court then stated to 
them that he had not intended to express to them his opinion on the facts, 
but after havlng rotlected upon the case sinee the adjourument Saturday 
afternoon, he would express to them his opinion on the facts. ïhe court then 
told the jury that they were not bound by his opinion, and that it was offered 
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for what they mislit tlilnk it worth. Ile tlien told tlie jury that In his opin- 
ion the évidence sliowed tlie defeudants to be gullty, and stated the reasons 
tliei-efor, and eoncluded by again instructing the jury that they were not 
bouiid by his opinion on the facts, to which action," etc. 

This bill of exception in our opinion is insufficient upon which to 
predicate error because it does not set forth what the court said to the 
jury in the way of his reasons for his opinion, and hence is only good 
as a charge of error in giving such an opinion at the time it was given. 

That in the fédéral courts the judge may express his opinion as to 
the guilt or innocence of the accused, if such expression of opinion is 
given to the jury with the proper explanation, that it has no binding 
force whatever, is well estabhshed, and we should be very reluctant 
to say that an expression of opinion so guarded was error. Yet at 
the same time we are of opinion that ordinarily, if it is thought proper 
in a given case, to give to the jury the benefit of the court's opinion for 
what it may be worth, there would seem to be no good reason why 
such opinion should not be given in connection with the charge of the 
court and the instructions submitted, so that there should be no pos- 
sible danger of its making more of an impression upon the mind of the 
jury than the court desired, or than it properly should make. If given 
in such a way and at such a time we are persuaded that it could hâve 
no more weight with the jury than that properly accorded to the views 
of an intelligent, unprejudiced man, learned in the law and attentive to 
the évidence, and so given, would never be accorded undue weight; 
but it is entirely possible that if that same jury has been considering 
the case patiently and has been unable to agrée and has reached that 
stage at which they are about convinced that they will be unable to 
agrée, and they are then called in by the judge of the court and told 
that he has reflected upon the case, and that in his opinion the défend- 
ant is guilty and he marshals the reasons for his opinion, there is some 
danger that his opinion will exercise an influence which would not 
hâve been accorded to it had it been expressed along with the submis- 
sion of the légal instructions and immediately in connection with the 
arguments of counsel ; and this may, and, indeed, under such circum- 
stances, is quite likely to be true, even though the court carefully en- 
deavors to keep its influence within the bounds assigned to it by the 
approved practice of the fédéral courts. For thèse reasons we would 
deprecate a practice of withholding such opinion until a time when it 
appears likely that the jury may not agrée without its expression. 

For the reasons given in our discussion of the assignment of error 
based upon the first instruction contained in bill of exceptions No. 2, 
we are of opinion that the judgment in this case must be reversed and 
the case remanded to the District Court of the United States for the 
Western District of Virginia, and a new trial awarded. 

It is accordingly so ordered, 

Reversed. 

WADDILIv, District Judge (dissenting). I am unable to concur 
either in the conclusions reached, or the views expressed by the ma- 
jority in this case. The évidence in my opinion abundantly supports 
the verdict of the jury, and the judgment of approval thereof rendered 
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by the court, and tlie record fails to show any errer committed pre- 
judicial to the accused, for which there should be a reversai. 1 es- 
pecially désire to express my nonconcurrence in what is said in com- 
menting on the action of the trial judge in expressing an opinion upon 
tlic facts of the case. While it may be conceded that generally in tlic 
courts of the states of the Union the exercise of this authority on the 
part of the trial judge is not perniitted, still nothing is better settled than 
the right to do so in the fédéral courts, where the English rule on the 
subject prevails, and that their action in so doing is not the subject of 
review, provided no rule of law is incorrectly stated, and the matters of 
fact are ultimately submitted to the détermination of the jury. Love- 
joy V. United States, 128 U. S. 171, 173, 9 Sup. Ct. 57, 32 L. Ed. 389; 
Star V. United States, 153 U. S. 614, 14 Sup. Ct. 919, 38 L. Ed. 841; 
Breeze v. United States, 106 Fed. 680, 45 C. C. A. 853, Id., 108 Fed. 
804, 48 C. C. A. 36. Indeed, this right is apparently conceded by the 
majority; but the court undertakes to limit the time when the trial 
court may express its opinion upon the facts and détermine what 
weight should be given to what the judge says. I am unable to concur 
with the views expressed on either of thèse positions. If the right of 
the trial court can be prescribed in the manner indicated as to the time 
when it may express an opinion on the facts of the case, it will largely 
destroy the benefits intended to be given by the exercise of the au- 
thority, and, if what the trial judge says carries with it no greater 
weight than that indicated in the opinion of the majority, it is un- 
fortunate that such power exists at ail, and the same should never be 
exercised. Allis v. United States, 155 U. S. 117, 121, 122, 15 Sup. 
Ct. 36, 39 L. Ed. 91 ; Allen v. United States, 164 U. S. 492-501, 17 
Sup. Ct. 154, 41 L. Ed. 528; Burton v. United States, 196 U. S. 283, 
304, 306, 25 Sup. Ct. 343, 49 L. Ed. 483. The object of permitting 
the trial court to express an opinion upon the facts of a case, leaving 
their détermination for the ultimate judgment of the jury, was de- 
signed for some good purpose; that is, to facilitate the administra- 
tion of justice, and to materially aid the jury in arriving, without 
undue delay, at a just and correct conclusion, and hence to trial judges 
must necessarily be given the right, if they are to act at ail, to say in 
what cases, when, and under what circumstances they shall express 
their views on the character, credibility, weight, and sufficiency of the 
évidence, leaving always to the jury the right to finally détermine the 
facts ; and to the views of courts, when so expressed, weight and con- 
sidération should be given by the jury, having regard to the character, 
the learning, ability, discriminating judgment and expérience of the 
judge so announcing the same. 
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SHAW V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. July 13, 1910.) 

No. 2,020. 

1. Geand Juet (§ 15*) — CoMPETEîsroT OF JuRORS— "Civil Officer." 

A practicing attorney Is not a "civil offieer" within Ky. St. § 2248 (Rus- 
Bell's St. § 3061), renderlng such officers incompétent to serve as grand 
jurors. 

[Ed. Note. — For otlier cases, see Grand Jury, Cent Dig. §§ 35, 30 ; Dec- 
Dig; § 15.» 

For other définitions, see Words and Phrases, vol. 2, p. 1198.] 

2. PosT Office (§ 48*) — Indictment— "Aeticle op Value." 

Money is eomprehended by the tenu an "article of value" within an 
Indictment of a railway postal clerk for secreting and emlsezzling a let- 
ter containing "articles of value." 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ (î(>-80; Dec. 
Dig. § 48.*] 
S. Post Office (§ 48*) — HjETters CoNTAiNiRa Article— Indictment— Suffi- 

CIBNCY. 

An indictment of a railway postal clerk for embezzling a letter con- 
tahiing "articles of value," to wit, "$12 in money of the United States," 
which letter was addresaed to a specifled person at a specified address, 
it belng alleged that a further description of the letter and its contents la 
unknown to the grand jurors, sufflclently describes the money. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

4. Post Office (§ 48*) — ^Lettebs Comtaining Article— Indictment— Requi- 

SITES. 

An indictment of a railway postal clerk for secreting and embezzling 
a letter containing an article of value need not describe the article with 
the same précision as in a prosecution for forgery or larceny, but the 
article œust be stated. 

[Ed. Note.— -For other cases, see Post Office, Cent Dig. §§ 66-80 ; Dec. 
Dig. § 48.*] 

5. Post Officb (S 48*) — Letters Containino Articles— Indiotmenin—Suffi- 

CIEXCV. 

An indictment of a railway postal clerk for secreting and embezzling 
a letter containing an article of value sufficiently describes the article 
if It apprises défendant of the charge agninst him and protects him 
agaiust a second prosecution for the same offense. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

6. Ckiminal Law (§ 1036*) — Confession— Failuke to Object— Effect. 

That açcused's confession was not objected to by him when ofîered as 
not belng voluntary warrants disregard of an objection on appeal on that 
ground. . 

[Ed. Note.— For other cases, see Crlmlnal Law, Cent Dig. § 2039; Dec. 
Dig. § 1036.*] 

7. Ceiminal Law (§ 519*) — Confessions— Admissiiîilitt— Voluntary Chab- 

ACTEB. 

Confessions not voluntarlly made are inadmissible against accused; 
he belng protected against confessions obtained by duress or through 
hope or fear. 

[Ed. Note. — Fbr other cases, see Crlmlnal Law, Cent. Dig. § 1163 ; Dec. 
Dig. § 519.*] 

•For other cases see same topic & S hvmbeb in Dec, & Am, Digs. 1807 to date, & Rep'r Indexe» 
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8. Cbiminai, Law (§ 519*) — Confessions— Volttntaky Natube. 

A confession is not shown to be involiiiitary merely because made 
while under arrest or on questions by an offlcer. 

[Ëd. Note.— For other cases, see Criœiual Law, Cent. Dig. S 1167 ; Dec. 
Dig. § 519.*] 

9. CiimiNAL Law (§ 531*) — Confessions— Voluntaet Natube— Evidence— 

SUFFICIENCY. 

Evidence held sufficient to show prima facle that a confession made by 
a railway postal clerU to secreting a letter containing money was voi- 
untary. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent Wg. S 1215 ; Dec 
Dig. § 531.*] 

10. Ckiminal Law (§ 781*) — Confessions— Instbuctions. 

On request by accused it Is proper to specially instruct that a confes- 
sion must be found to hâve been voluntarlly made before It could be con- 
sidered. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. § 1864 ; Dec. 
Dig. § 781.*] 

11. Criminal Law (§ 692*) — Confessions— Voluntaet Nature— Waiveb Or 
Objections. 

Accused did not walve the right to question the voluntary nature of 
hls confession by motion to strike it eut by failing to cross-exaniine as to 
its voluntary nature. 

[Ed. Note. — For other cases, see Crîminal Law, Cent Dig. $ 1629 ; Dec. 
Dig. § 692.*] 

12. PosT Office (§ 49*) — Letters Containing Monet— Evidence. 

In a trial of a railway postal clerk for embezzling a letter containing 
money, the fact that the letter which was Introduced in évidence was 
found in bis pocket was some évidence tending to show intent to embezzle. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84-86; Dec. 
Dig. § 49.*] 

In Error to the District Court of the United States for the West-i 
ern District of Kentucky. 

George B. Shaw was convicted of secreting and embezzHng a letter 
as a railway postal clerk, and he brings error. Affirmed. 

W. M. Smith, for plaintiff in error. 
George Du Relie, for the United States. 

l5efore WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALL, District Judge. 

KNAPPEN, Circuit Judge. The défendant was indicted under the 
first clause of section 5467 of the Revised Statutes of the United 
States (U. S. Comp. St. 1901, p. 3691), charged with having, while he 
was employed by the United States as a railway postal clerk, feloni- 
ously secreted and embezzled a certain letter which had corne into his 
possession by reason and because of his employment in the postal serv- 
ice of the United States; said letter being alleged to contain certain 
articles of value. A prior indictment against this défendant was con- 
sidered by this court in Shaw v. United States, 165 Fed. 174, 91 C. C. 
A. 208. Upon the trial under this latter indictment conviction was 
had and sentence thereon imposed. Before the trial the défendant 
moved to quash the indictment upon the ground that the foreman of 

*For other casea »ee »am« toplc & § numbbb in Dec. & Am. Diga, 1907 to date, & Rec'r Indexes 
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the grand jury which found the indictment was incompétent to serve 
as a grand juror from the fact that he was a practicing attorney and a 
member of the bar of the court into which the indictment was re- 
turned. After the hearing upon the facts, both by affidavits and oral 
examination of the foreman, the court overruled the motion to quash 
on the grounds: First, that the foreman was not a practicing attor- 
ney; and, second, that even if he were, he was not thereby disquali- 
fied. The overruling of the motion to quash is assignéd as error. 

Section 800 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 623) provides that : 

"Jurors to serve In the courts of the United States, In eaeh state respec- 
tlvely, shall bave the same qualifications, subject to the provisions hereln- 
after contalhed, and be entitled to the same exemptions, as jurors of the 
highest court of law may hâve and be entitled to at the time when such ju- 
rors for service in the courts of the United States are summoned." 

Section 2248 of the Kentucky Statutes (Russell's St. § 3061) pro- 
vides that: 

"A grand jury shall consist of twelve persons, and no person shall be quali- 
fled to serve as a grand juryman unless he be a citizen and a housekeeper of 
the county in which he may be called to serve, and over the âge of tvyenty- 
one years. No civil offleer (except trustées of schools) no surveyor of a high- 
way, tavern keeper (or persons of several other enumerated classes) shall be 
compétent to serve as a grand juror ; but the fact that a person not qualified 
or compétent served on a grand jury shall not be cause for setting aslde In- 
dictments found by such a grand jury." 

The défendant contends that a practicing attorney, although not 
mentioned by name in the statute, is a civil officer within the meaning 
of the Kentucky statute. The Court of Appeals of Kentucky has 
held that impaneling as a grand juror one who is not a housekeeper is 
a substantial error in the formation of a grand jury, and can be taken 
advantage of on motion to set aside the indictment (Commonwealth v. 
Smith, 10 Bush, 476) ; but that the fact that a member of a grand 
jury was a school trustée (such trustée being held under the statute as 
then existing to be a civil officer) is not ground for setting the indict- 
ment aside (Commonwealth v. Pritchett, 11 Bush, 277) ; the rules ap- 
plicable to éach class being held to be différent from the fact that the 
"disqualifications" created by the first clause were adopted for the pro- 
tection of citiz€ns, and the provisions as to "incompetency" contained 
in the second clause were created in part for the benefit of the class 
of persons therein named, "and also to leave grand juries unembar- 
rassed by the présence of those whose pursuits in life were most likely 
to direct the attention of grand juries to them." Thèse décisions were 
made before the adoption of the provision in the statute that: 

"The fact that a person not qualified or compétent served on a grand jury, 
shall not be cause for setting aside indictments found by such a grand jury." 

It is urgedi by défendant that the statutory provision last quoted, 
as well as the Kentucky décisions just referred to, are not effective in 
the fédéral courts; in other words, that if a grand juror was incom- 
pétent under the Kentucky statute, he would be disqualified under the 
fédéral statute, notwithstanding the Kentucky statute forbadte the set- 
ting aside of an indictment found by reason of such disqualification or 
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incompetency ; ît having been held in Crowley v. United States, 194 U. 
S. 461, 24 Sup. et. 731, 48 L. Ed. 1075, that the disqualification of a 
grand juror, prescribed by statute, is a matter of substance, which can- 
not be regarded as a mère defect or imperfection within the meaning 
of section 1035 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 720). 

We do not find it necessary to détermine this question, in view of the 
conclusion we hâve reached as to the status of a practicing attorney 
as a civil ofFicer. In support of his contention that a practicing attor- 
ney is a civil officer, the défendant cites In re Wall (C. C.) 13 Fed. 
814, and In the Matter of Mosness, 39 Wis. 509, 20 Am. Rep. 55. In 
the Wall Case, which was a proceeding to disbar an attorney, it was 
said that "an attorney is an officer of the court." In the Mosness Case, 
which was an application for the admission of a nonresident of Wis- 
consin to practice in the courts of that state, the court, in denying the 
application on the ground of nonresidence, said : 

"Attorneys and counselors of a court, thoiigh not properly public ofRcers, 
are quasi offlcers of the state whose justice is administered by the court." 

It is further urged that attorneys are within the class whose actions 
are liable to investigation by a grand jury by reason of certain statutes 
penalizing the engaging in practice by certain public officers, the de- 
fending by the law partners of certain prosecuting officers of those 
whom it is made the officiai duty of such officers. to prosecute, the 
forming of a law partnership between clerks of certain courts and 
attorneys at law, and practicing law without a license. In our opinion 
there is no merit in the contention that a practicing attorney is a civil 
officer within the meaning of the Kentucky statute. While attorneys 
may be in a sensé quasi public officers, they plainly are not, to the com- 
mon understanding of mankind, civil officers. They are not, in our 
judgment, within either the letter or the spirit of the Kentucky statute. 
The correctness of this conclusion is confirmed by the language of the 
Kentucky statute prescribing the exemptions of petit jurors, in which 
"practicing attorneys" are specially enumerated in connection with a 
large number of other classes of persons, notwithstanding a previous 
désignation of civil officers, thus evidencing the législative understand- 
ing that practicing attorneys are not included in that term. In our 
judgment the motion to quash was properly denied. This conclusion 
makes it unnecessary to détermine whether the juror was in fact a 
practicing attorney, or whether the motion to quash was seasonably 
made. 

Upon the déniai of the motion to quash the indictment, the de- 
fendant filed a gênerai demurrer thereto, upon the ground that: 

"Said indictment does not state facts sufflcient to coustitute any offense 
against the laws of the United States." 

No spécifie defect in the indictment is pointed out in the record. On 
the contrary, the court in its opinion on the motion for new trial 
States that: 

"Wben the demurrer was flled and came on to be argued, counsel for dé- 
fendant distinctly avowed their iuability then to see or state any defect in 
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the iudictment, stating that tbe demnrrer was formai and interposed so as to 
get any advantage that might thereafter develop." 

Under the circumstances, it would seem hardly necessary to con- 
sider this demurrer. We shall, however, do so. The spécifie defect 
now urged is that money is not inchided in the gênerai term "articles 
of value," and that, if so included, the description of the money con- 
tained in the indictment is insufficient in that the character and de- 
scription of the currency is not given. There is plainly no merit in 
this criticism. Money is clearly included in the term "an article of 
value." Bromberger v. United States (Second Circuit) 128 Fed. 346, 
63 C. C. A. 76. As to the description: The letter is described as 
containing "articles of value, to Vfit, $13 in money of the United 
States, and which said letter was then and there inclosed in a sealed 
and postpaid envelope, then and there addressed to 'Mrs. M. J. Blau- 
field, Tulane Hôtel, Nashville, Tenu.,' and a further description of 
which said letter and its contents is to the grand jurors aforesaid un- 
known." It is urged that this description of the money is insufficient 
in an indictment for larceny, and that the same rule should prevail un- 
der this indictment. There are authorities which hold such descrip- 
tion insufficient in a prosecution for larceny. There is, on the other 
hand, excellent authority that the description used in the indictment 
hère would be good in a prosecution for forgery. Bishop's New Crim- 
inal Procédure, vol. 2, § 705. We see no reason why the same rule 
should not prevail in prosecution for embezzlement or larceny of 
money. 

The gravamen of the charge in the indictment before us is, however, 
the secreting and embezzling of the letter, and thus while it is neces- 
sary that the letter cbntain an article of value, and that this article be 
stated, yet it is not necessary to describe it with the same précision as in 
a prosecution for forgery or larceny. See Rosencrans v. United States, 
165 U. S. 257> 263, 17 Sup. Ct. 302, 41 h- Ed. 708. There was no re- 
quest for a bill of particulars, nor anything to suggest that the descrip- 
tion contained in the indictment was not sufficient to apprise the de- 
fendant of the charge made against him, as well as to protect him 
against a second prosecution for the same offense. This degree of cer- 
tainty is ail that is requiredl Jones v. United States (C. C.) 27 Fed. 
447 ; Bromberger v. United States, supra, at page 351 of 128 Fed., at 
page 76 of 63 C. C. A. In our opinion the demurrer was rightly over- 
ruled. 

The contention that verdict should hâve been directed for défend- 
ant because of the alleged falsity of the statement in the indictment 
that a further description of the letter and its contents was unknown 
to the grand jurors is without merit. The référence is not only to the 
letter, but to its contents, and thus extends to the subject of any fur- 
ther description of the money than that it is "$12 in money of the 
United States." This objection seems to rest upon the assertion of 
variance between the indictment and the proofs. United States v. 
Riley (C. C.) 74 Fed. 210. The latter are not, in our judgment, clear- 
ly at variance with the indictment. Moreover, the letter, envelope, 
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and money were received in évidence under an apparent disclaimer by 
defendant's counsel of any objection thereto. 

Complaint is earnestly made of the action of the court in admitting 
évidence of an alleged confession by tlie défendant. The ground of 
the objection to the admissibility of the évidence is that the alleged 
confession was not shown to hâve bcen voluntary. 

The testimony showed that défendant was a railway postal clerk, 
assigned to du.ty as transfer clerk; Ihs clnties including the transferring 
of mail from a mail box in the rai'way dcnot to the railway post office 
to which it belonged. The govevnmenfs testimony tended to show 
that two post office inspectors, siispccting that défendant was em- 
bezzling valuable letters, deposited in the dépôt mail box a test letter 
containing $13 in currency, and so prepared as to suggest that the let- 
ter contained money ; that défendant took the letter from the mail box 
and failed to deposit it in the proper railway post office. The testimony 
of one of the inspectors was, in substance, that, after examining the 
mail box and finding the test letter gone, he went to the post office ; that 
the défendant was then there, having completed his duties ; that the 
witness requested the défendant to go upstairs to the inspector's office, 
on the fifth fîoor of the building, and he did so; that the other in- 
spector then stated to défendant his reason for asking him to come, 
viz., that numerous losses had been occurring in mail matter; that the 
two inspectors had been making an investigation of thèse losses, and 
asked défendant in efifect whether he knevi' about them; that défendant 
stated he did know of some but not of ail of them; that he was told 
that a test letter had been placed in the mail that was to go through 
his hands and did not come out; that défendant thereupon produced 
four $1 bills which he said he had got from the mail in the pouch en 
route through his hands to the train he met that afternoon; that he 
had destroyed the letter he got the money from and could not tell any- 
thing more about it. (The testimony as to the four $1 bills was 
afterwards withdrawn from the jury.) The witness further stated 
that défendant (who had not up to that time mentioned the test let- 
ter) was told that the letter containing the $4 was not the letter they 
were looking for ; that at this time the witness, who was sitting by de- 
fendant at the table, reached over and drew from defendant's left side 
sack coat pocket the test letter in question (the upper edge of what 
proved to be the test letter having been seen extending from the edge 
of the pocket), together with another letter; that défendant, after 
first claiming that he did not know the letter was in his pocket, said in 
answer to questions that he had taken the test letter (together with 
the other letter) from the mail box with the intention of later taking 
the money out, as there appeared to be money in both of them, and 
then, likewise in answer to questions, "explained that he had been for 
several months taking letters of that class from the mails at that point 
and would take the money from them" ; that défendant said he esti- 
mated the money he had so taken would aggregate about $300; that 
since his injury several years before in a railroad wreck he at times 
"felt an irrésistible impulse or tendency to steal." The witness stated 
upon cross-examination that the door of his office had a spring lock, 
180 F.— 23 
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"and if the door was pushed shut it locked, and if it was not, ît did 
not" ; that "there was no locking of the door so far as any act of lock- 
ing it is concerned" ; that défendant was not told that "it would be 
better for him to confess up the matter," nor that the inspectors had 
"positive évidence against him," nor, in terms, that the inspectors had 
"positive évidence that he was guilty." The witness further testified 
that the test letter, when taken from défendantes pocket, was still 
sealed and unopened, and apparently just as the inspectors had) pre- 
pared it. 

The statement of the other inspecter difïered from that of the one 
before mentioned, so far as appears to us material, in thèse respects 
only, viz. : That this other inspecter testified that défendant said that 
he had taken the test letter ont of the box, intending to keep it, but had 
changed) his mind on the way up and intended to remail it; that de- 
fendant ascribed his appropriation of valuable letters to an injury to 
his head suiïered in the train wreck mentioned ; that the witness talked 
with the défendant about an hour and a half, during the latter (and a 
considérable) part of which tim,e the other inspecter was absent get- 
ting out a warrant, the record not, however, showing that the reason 
for such absence was known io défendant ; that the witness, when 
alone with the défendant, prepared a statement for the latter to sign, 
confessing to the taking of the test letter and other valuable letters ; 
that défendant objected to signing the statement on account of mat- 
ters contained therein other than those relating to the test letter in 
question (making no objection because of the letter in question), and 
because he wished to consult his attorney ; that défendant later offered 
to sign it; but that the other inspecter, who had corne back, told him 
not to do so if there was anything in it that he objected to; and that 
the statement was not signed. The witness further testified that de- 
fendant was not in the roem for an hour and a half "in order to try 
to get a confession and a signed statement from him." The testi- 
mony as to the attempt to get the signed statement was introdiuced 
through cross-examination by defendant's ceunsel, and the draft there- 
of was introduced in évidence by said counsel. No objection was 
made to the testimony upon the ground that the confession was in- 
voluntary. Before any testimony as to the statements made by de- 
fendant was given, the court, on its own motion, gave defendant's 
counsel permission to question the witness as to whether the statement 
made was "the resuit of any inducement offered to the accused.to make 
that statement, any promise of reward." Ceunsel replied, "We do not 
care to ask him now," nor was that subject again referred to by coun- 
sel. 

The défendant was sworn as a witness and denied that he hadi con- 
fessed tô any theft, embezzlement, or secreting of money or valuable 
letters, or that he had in fact made such thefts, embezzlements, or 
secretings. He admitted that the test letter was found in his pocket 
in the inspector's office, explaining its présence there by the statement 
that in delivering letters from the box to the train he always carried 
them in his pocket, because he had the registered pouches to look after, 
and that the letter in question stuck to an insurance book which he 
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had in his pocket, and that he was not aware of the fact until the 
letter was found in his pocket during his interview with the inspectors. 
He testifled that after he had entered the inspector's room the door 
was locked ; that he was asked for ail the money he had upon him and 
was accused of stealing from the mails ; that he was told it would be 
better for him to make confession — easier on him. There was testi- 
mony that the défendant had been injured in a railway wreck, and 
that as a resuit of such injuries he was physically and mentally im- 
paired; such impairment including a partial paralysis of his leg and 
arm and other parts of his body, lessened power of vision and hearing, 
impaired memory and absentmindedness, and a lessened sensibility of 
touch. There was évidence, however, that he had for several years 
satisfactorily performed the duties of transfer clerk. The défendant 
offered no requests for instructions, and took no exceptions to the 
charge of the court. 

In our opinion the court was not in error in admitting the testimony 
of the inspectors as to the alleged confession. The fact that the de- 
fendant's confession was not objected to as not being voluntary is of 
itself sufficient to justify a disregard of the alleged error in admitting 
the testimony. But in our opinion the testimony would hâve been 
compétent against objection. It is well settled that confessions not 
voluntarily made are inadmissible against an accused person, and the 
courts are astute, and properly so, in protecting the rights of accused 
persons against confessions obtained by duress or through hope or 
fear. The merest référence to authority is sufficient for the purposes 
of this opinion. Bram v. United States, 1G8 U. S- 032, 18 Sup. Ct. 
183, 43 L. Ed. 568; United States v. James (D. C.) 00 Fed. 257, 26 
L. R. A. 418. On the other hand, the fact that a confession is made 
by an accused person, even while under arrest or when drawn out by 
the questions of an ofïicer, does not necessarily render the confession 
involuntary. Sparf v. United States, 156 U. S. 51, 55, 15 Sup. Ct. 
273, 39 L. Ed. 343; Perovich v. United States, 305 U. S. 80, 91, 27 
Sup. Ct. 456, 51 L. Ed. 722. The testimony of the inspectors, if be- 
lieved, showed prima facie a voluntary confession within the authori- 
ties. It would hâve been proper for the court, if requested by de- 
fendant, to hâve specially instructed the jury upon the subject of the 
necessity that the confession be found to hâve been voluntarily made 
before it could be considered by the jury; but such request was not 
made. The défendant was represented upon the trial by able coun- 
sel. The défendant did not, in our judgment, by failing to cross-ex- 
amine as to the voluntary nature of the alleged confession, waive the 
right to further question the character of the confession by motion 
to strike it out ; but such motion was not made. The court, in a fair 
charge, submitted to the jury the question of the weight and credibility 
of the testimony of the inspectors and of the défendant respectively, 
as to what occurred in the inspector's office. In our opinion there was 
no error in admitting the évidence of the alleged confession. 

At the close of the government's case, and again at the close of ail 
the évidence, the instruction of a verdict in dlefendant's favor was 
asked; counsel saying that he wished to state the reasons for such re- 
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quested direction. The court replied that he could not grant tlie mo- 
tion, and that the reasons should not be stated in the présence of the 
jury, but that they might be put as fully as desired upon the record. 
This permission was not compHedJ with. 

Assuming that, if the testimony without such confession was in- 
sufficient for conviction, défendant might hâve raised the question of 
such admissibihty by motion for a directed verdict, in our opinion, as 
already stated, the government's testimony presented a prima facie 
case of voluntary confession ; and, even had the confession been ex- 
cluded, the fact that the letter was adtaittedly found in defendant's 
pocket (the letter itself having been introduced in évidence without 
objection) was sonie évidence to go to the jury as to his intent to em- 
bezzle it. 

We hâve examined ail the errors assigned, whether discussed or 
not in defendant's brief. In our opinion défendant has hadi a fair 
trial. 

We find no error committed to his préjudice, and the judgment 
must, accordingly, be affirmed. 



PRESS PUB. CO. V. MONTEITH. 

(Circuit Court of Appeals, Second Circuit. July 16, 1010.) 

No. 249. 

1. Appkal and Bkkob (§ 1038*)— 'CuEE OF Eebob— Exclusion or Testimony. 

Any error lu excludlng a question whether wltness knew plaintiff and 
her gênerai réputation was cured by permitting hlm to state on the next 
question that he did not know her gênerai réputation. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. DIg. §§ 4200- 
4206 ; Dec. Dig. § 1058.*] 

2. ArPEAL AND Ehsor (§ 1058*)— CuEE OF Ebhoe— Exclusion of Testimony. 

Any error In excludlng a question whether wltness knew plaintiffs 
réputation In the community was cured by permitting him to state on the 
next question that he never heard her word disputed as to truth. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4200- 
4206 ; Dec. Dig. § 1058.*] 

3. LiBEL AND SLANDEB (§ 110*)— PLAINTIïT'S OHARACTER— EVIDENCE. 

A question asked a wltness as to the gênerai character of plaintiff in 
libel not limited to a tlme at and prior to tlie publication was properly 
excluded. 

[Ed. Note.— For other cases, see Libel and Slander, Dec. Dig. § 110.*] 

4. Appeal and Ekeor (§ 260*) — Offke to Prove— Exceptions. 

The aggrieved party should except to a rejection of an offer to prove 
. in order to préserve the niling for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 150.3- 
1515; Dec. Dig. § 260.*] 

5. Libel AND Slander (§ 103*) — Ibbelevant Testimony. 

In a libel suit for insinuating that a child cared for by plaintiff was 
born to her out of wedlock, testimo^iy that plaintiff "waywardly held 
ont the imiiression in tbe community that there was a mystery about tbis 

•For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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child" was propei'ly rejected as being incompétent, where communication 
of the déclaration to défendant was not shown. 

[Ed. Note. — For otlaer cases, see Libel and Slander, Cent. Dig. § 281; 
Dec. Dig. § 103.*] 

6. Libel and Slandeb (§ 103*) — Evidence— Admissibility. 

In a libel suit for charglng abuse of lier cliild, one who saw her be- 
fore and after the publication could testify tbat she was healtby, robust, 
rosy cheeked, and full of spirits, though the testiniony covered a period 
extending more than two weeks beyond the publication. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. § 281 ; 
Dec. Dig. § 103.*J 

7. Libel and Slander (§ 124*) — Instructions. 

In a libel suit for charglng abuse of a child, it was not error to instruct 
that it was for the .iury to say what welght should be given to the facts 
tbat the child appeared to be healthy and her relations with plalntiff 
affectionate, where the .jury had observed the child in court, though the 
trial occurred several years after the publication. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 365- 
373 ; Dec. Dig. § 124.*] 

8. Appeal and Ehrok (§ 1032*) — Error— Préjudice Not Presumed. 

Préjudice from error should be shown and not presumed. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4047- 
4051 ; Dec. Dig. § 1032.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action by Laura W. Monteith against the Press Publishing Com- 
pany. Judgment for plaintiiï for $15,000, and défendant brings er- 
ror. AflSrmed. 

Howard Taylor (John M. Bowers and W. H. Van Benschoten, of 
counsel), for plaintifï in error. 

Olney & Comstock (J. Noble Hayes, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Cicuit Judges. 

COXE, Circuit Judge. The plaintiff, Laura W. Monteith, is a lady 
of refinement, culture and gentle lineage whose ancestors hâve oc- 
cupied "Heathcote Farm" at Kingston, New Jersey, since 1737. 
Prior to leasing the f arm she had been engaged in teaching young 
ladies and preparing them for collège. She had traveled extensively 
and spoke five languages. She was acquainted with the best people 
in the locality and entered into the society of the university town of 
Princeton, numbering among her friends such people as Ex-President 
Cleveland and Dr. Van Dyke. In April, 1900, she married Col. Wal- 
ter S. Monteith, a member of the bar of Columbia, South Carolina, 
and lived with him at the Heathcote farm, until December 8, 1903, 
when he left her and returned to South Carolina. In February, 1900, 
she took a lease of the Heathcote farm from the executors of her 
father's estate and was endeavoring to make it a success as a dairy 
farm but with indiffèrent results. 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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About two years after the marriage Mrs. Monteith went to New 
York and brought back with her the little girl, Pearl, whose treat- 
ment while at Heathcote farm caused the publication which is the 
subject of the présent controversy. The foregoing brief introduction 
is necessary to a full understanding of the article which is too long 
to quote in full. The article seems to hâve been written by the re- 
porter without any personal animosity towards the plaintiff but rather 
in response to the morbid demand of a degenerate public for sensa- 
tional and scandalous literature. It was probably the product of that 
false and abhorrent code of newspaper ethics which sanctions the 
rule — "Publish first and investigate afterwards." However this may 
be, it requires only a casual perusal of the article to convince the reader 
that its author, not only by direct and brutal statements, but more 
particulârly by insinuations and innuendoes, which he has taken little 
pains to veil, has held the plaintiff up to the public as a monster of 
cruelty aild immorality. Those who did not know her would, after 
reading the article, set her down as a pariah to be avoided by ail dé- 
cent folk ; in short, the efïect of the article was to destroy her rép- 
utation. Take, for instance, the following: 

"Went to Europe. 

"Shortly afterward, she was absent for a yearor more and Kingston lieard 
that she was on a visit to Europe. When she returned she brought with her 
a baby not niany months old, and that baby grew up to be the eerie, doll- 
like Pearl. To the neigUbors, Mrs. Monteith sald that the chlld liad been 
glven to her by a New York woman. To other nelghbors she sald that she 
had adopted the child from a New York institution. But who the woman 
was, or what institution it was, she has never told anybody, not even her 
own mother. The man who was to become her hu^and entered the scène 
about a year later." 

The innuendo hère is so brutally plain that it is admitted by the 
author of the article and no justification is attempted. It insinuâtes 
that the plaintiff before her marriage, became the mother of a child. 
Not only was the inference false but the détails were untrue also. 
Pearl, when she came to Kingston, was a little girl walking by the 
plaintiff 's side, not "a baby not many months old." She came there 
not when the plaintiff was a single woman but two years after she 
had married Monteith. The plaintiff had not been to Europe and did 
not inform any one that she had been. When she brought Pearl back 
her journeying consisted of a trip to New York and return. In short, 
the author of the article in order to make the inference of unchastity 
too plain to be mistaken did not hesitate to resort to anachronisms 
and the substitution of fiction for fact. Hère, then, we hâve the most 
infamous charge which can be made against a virtuous woman, with- 
out a word of proof to justify its publication. 

The article stated further that upon the division of the family, after 
the death of the father, the plaintiff "with a romantic turn and a love 
for admiration went on the road with a theatrical troupe." It charges 
her with extravagance "which fairly took the husband's breath away." 
It asserts she never paid her servants in full, was sued by them for 
their wages and that her interest in the estate "was plastered over 
with judgménts." 
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It brands lier as a monster of cruel ty having no counterpart in his- 
tory and f ew in fiction. It says that she knocked the little girl down, 
blackened her eye, locked her in a cold room at night with the ther- 
mometer 15 degrees below zéro and frequently "beat her unmercifully 
with a six-f oot horsewhip and the child's body was marked with black 
and blue spots." It states that on one occasion the plaintiff was seen 
to "Beat Httle Pearl Hke a carpet." It also charged that the httle girl 
was brutally starved by the plaintiff and was even denied bread, that 
the child was always hungry and begging for food. The following 
will serve as an illustration. The article says that a servant in the 
Monteith household swore as follows: 

"About 11 o'elock the child came down to the kitchen and asked for a pièce 
of bread. 'You shan't hâve one pièce of bread,' Mrs. Monteith cried. 'Get up- 
stairs now in a hurry !' 'Mamma, please give me a pièce of bread, I am so 
hungry !' pleaded the little girl. Without answering, Mrs. Monteith kieked her 
and knocked her down. The child screamed, and Mrs. Monteith grabbed a 
napkin and held it over her mouth and beat her with her fists and kieked 
her again. I jumped between them and told Mrs. Monteith to stop. .Pearl 
was hurt so she had to pull herself up by a chair from the floor and then 
Mrs. Monteith sent her upstairs. Mrs. Monteith followed her with a horse- 
whip. I heard Pearl screaming and called my husband and sent him up- 
stairs." 

The article says that thèse charges were made in affîdavits but, with 
one unimportant exception, the record shows that they were neither 
signed nor sworn to. 

Thèse, briefly stated, are the charges against the character and rép- 
utation of the plaintiff made by the défendant. Accusations more 
serious could hardly be made against a woman. If true, she was a 
moral leper whose inhuman treatment of defenseless youth recalls the 
savagery of Dotheboys Hall. But the charges were not true. Many 
of them were concededly false and as to those regarding which there 
was a conflict upon the évidence, the jury found for the plaintiff. 

The first proposition argued by the défendant deals with assign- 
ments of error from 8 to 11 inclusive. 

A witness called by the défendant was asked, "Do you know Mrs. 
Monteith and her gênerai réputation?" The question was duly ob- 
jected to. The objection was sustained and an exception noted. 

The next question and answer were as follows: "Do you know 
her gênerai réputation? I do not." Clearly the answer applied to 
the first as well as to the second question and destroyed any force 
the exception might hâve had. In légal effect the previous ruling was 
reversed and the witness was permitted to answer the question. An- 
other witness for the défense was asked, regarding the plaintiff, "You 
know her réputation, do you not, in the community?" This was duly 
objected to, the objection was sustained and the défendant excepted. 
This exception was also rendered innocuous by the answer to the next 
question, "I never heard her word disputed, as far as truth is con- 
cerned. I never heard that she was anything but a truthful woman, 
and the only trouble that I ever"^iere he was reminded by the court 
that he should not digress from the question which was "Do you 
know her réputation for truth and veracity?" The witness continued 
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"I should say she was ail right as far as truth was concerned." After 
a brief cross-examination the court adjourned and upon reassembling: 
the next morning the defendant's counsel presented an authority which 
he insisted sustained his contention regarding the admissibility of tes- 
timony as to the gênerai character of the plaintiff. The court how- 
ever adhered to his former ruling. Counsel for défendant then said: 

"It may be eousidered then tbat upou the trial the défendant offered to 
prove the gênerai character and réputation of the plaintiff in the commnnity 
in whlch she lived, which évidence was ruled out and au exception taken, on 
the ground it was incompétent, irrelevant and imniaterial. 

"The Court: Yes." 

It will be noticed that the witness was not recalled and no new oflfer 
was madfi to prove the gênerai réputation of the plaintiff. Counsel 
was merely calling the attention of the court to what had taken place 
on the preceding afternoon, in order that there should be no misun- 
derstanding as to the actual occurrence. The sum and substance of 
it airis that the court adhered to his ruling of the day before. An 
examination of the question which occasioned the discussion makes 
it plain that the ruling was correct; principally because the question 
did not ask for the knowledge of the witness as to plaintiff's gênerai 
character and was not limited to a time at and prior to the publication. 
Counsel for the défendant argue that the statement above quoted 
should be "treated as an offer to prove by witnesses, who had knowl- 
edge of the gênerai character of the plaintiff in the community, what 
that gênerai character was at the time of and before the libel." A 
very serious objection to this contention, assuming it to be otherwise 
tenable, is that no exception was taken to the ruling. But we are 
convinced that it was not the intention of the judge to exclude legiti- 
maté testimony as to the plaintiff's gênerai character; on the contrary 
the widest latitude was allowed, the inquiry even extending to her 
financial standing and the petty complaints of discharged employés. 

The eighteenth assignment of error deals with the exclusion of tes- 
timony so manifestly incompétent and irrelevant that a mère state- 
ment of the facts is sufficient to demonstrate the correctness of the 
ruling. The défendant proposed to show by Mrs. May W. Hicks that 
after the publication of the libel she had a conversation with the plain- 
tiff in which the latter "waywardly held out the impression in the com- 
munity that there was a mystery about this child." Counsel disclaimed 
any purpose to show that the conversation was ever communicated 
to the writer of the libelous article. There is not a shadow of doubt 
,in our minds that the court properly excluded the testimony. Sun 
Ass'n V. Schenck, 98 Fed. 925, 40 C. C. A. 163. 

For similar reasons the objection to the question put to the plain- 
tiff upon cross-exammation, relating to the same conversation with 
Mrs. Hicks, was also properly sustained. 

The testimony of Mrs. McPherson who saw Pearl in the summer 
of 1905, before and after the publication of the libel, which was on 
the ISth of August, was perfectly compétent, even though her descrip- 
tion of Pearl's condition extended into September. It was for the 
jury to say whether the "healthy, robust child — rosy cheeks — full of 
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spirits" which the witness saw in September could, înAugust, hâve 
been the starved and cowering créature which the article described. 
It was not conclusive, of course, but it was évidence. 

Thèse are ail the exceptions to the admission or rejection of testi- 
mony which hâve been argued. It must be admitted that they are few 
in number when it is considered that the trial lasted more than a week 
and was fiercely contested at every turn. 

The court charged the jury as follows: 

"Tou are entitled on this whole matter to take into considération wbat you 
hâve observed in the courtroom ; what Mr. Hayes has called Exhibit 1, that 
is, the little girl herself. It is for you to say. She looks like a healthy child. 
Her relations with Mrs. Monteith seem affectionate. It Is for you to say 
what vveight should be glven to that." 

This was excepted to by the défendant. We find no error in the 
charge. The language used was, perhaps, unnecessary, for it stated 
a self-evident proposition, known to every member of the jury. For 
eight days the plaintifï and Pearl had been in court together and we 
can see no impropriety in telling the jury that they might do what 
they could not avoid doing, viz. : observe the child and her actions in 
court. She was sworn as a witness, her testimony covering five print- 
ed pages. 

If it were error to tell the jury that they might look at Pearl it 
follows that it was error to permit her présence in the courtroom, 
and no one contends for so absurd a proposition. Suppose she had been 
left at home. It is easy to picture the defendant's counsel, after de- 
scribing the plaintifï's alleged cruelties, facing the plaintiff's counsel 
and triumphantly demanding — "Where is little Pearl? Why has she 
not been produced? If she regards the plaintifï with the fihal affec- 
tion depicted by counsel, why is she not hère that you may judge for 
yourself ? Her absence points to but one conclusion." 

The appeal would hâve been legitimate and the question difBcult to 
answer. The plaintiff's counsel was not justified in taking the risk 
of trying the case in the absence of Pearl. As she was properly in 
court counsel on both sides might legitimately comment on her prés- 
ence and draw such inferences from her appearance and conduct as 
the occasion justified. The judge too was well within his rights when 
he used the language which is the subject of criticism. 

As before intimated, his instruction was unnecessary and yet it is 
customary in sharply contested trials to hear the statement from the 
bench "You hâve seen the witnesses, gentlemen, you hâve observed 
their demeanor in court and you hâve a right to take thèse matters 
into considération in determining what credence you will give to their 
testimony." 

We are not familiar with a case where an appellate court has re- 
versed a judgment because such language was used by the trial judge. 
Of course the trial took place several years after the publication in 
the World, of course the child was older than when the cruelties were 
alleged to hâve taken place, but thèse facts were as pateiit to the jury 
as to the judge and he was not called upon to enter into détails so col- 
kteral and minute that a mère statement of them would imply a re- 
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flection upon the intelligence of the jury. We think he was justified 
in assuming thaï tlie jury was composed of men of ordinary capacity 
who might fairly be trusted to draw an inference from the facts as 
they appeared in court, especially as one of the most intelligent wit- 
nesses had testiiied regarding Pearl — "She looked the same in Au- 
gust, 1905, as she looks now." In other words, if they found Pearl 
to be a bright, healthy, happy girl, on affectionate terms with plain- 
tiff, they might take thèse facts into considération in determining 
whether the same Pearl was starved and beaten by the plaintiff three 
years before. 

Other exceptions to the charge were taken but we do not consider 
it necessary to discuss them in détail. We are convinced that the 
charge fairly and impartially states the facts and the law applicable 
thereto and that every member of the jury must hâve understood his 
duty when he entered the jury room. 

The défendant realizing, apparently, that even upon its own prés- 
entation no very serious error has been committed invokes the archaic 
rule that if error be discovered, no matter how trivial, préjudice must 
be presumed. The more rational and enlightened view is that in or- 
der to justify a reversai the court must be able to conclude that the 
error is so substantial as to affect injuriously the appellant's rights. 

Préjudice must be perceived, not presumed or imagined. 

The writer, speaking only for himself, is in hearty accord with the 
modem tendency. 

The object of ail litigation should be to arrive at a just resuit by 
the most direct, speedy and inexpensive prôceedings. If such a re- 
suit can be reached by absolutely inerrant methods so much the bet- 
ter, but while the administration of justice is in the hands of merely 
finite beings, such perfection can hardly be expected. I venture to 
think that no long continued, hotly contested trial can be conducted to 
a conclusion without mistakes being committed. Few minds are so 
constituted that they can grasp at the outset ail the ramifications of 
a complicated controversy and, before the judge can get the perspec- 
tive of the trial, some mistakes may occur, but thèse should be disre- 
garded if it can be seen that the case was correctly decided and that, 
cven if they had not been made, the same resuit would hâve been 
reached. Justice can be attained without infallibility 
: One of the English rules provides : 

"A new trial shall not he granted on the ground of the misdirection of thé 
jury or of tbe Improper admission or rejection of évidence, unless in the opin- 
ion of the court to whlch the application is made, some substantial wrong or 
miscarriage of justice has been thereby occasioned ou the trial." 

Were such a rule in force hère, even assuming that defendaht's 
contentions are correct, the court would be unable to say that sub- 
stantial wrong has been done the défendant. In several instances the 
alleged error was subsequently corrected and the excluded évidence 
supplJed. 

The granting of a new trial is often a déniai of justice, witnesses 
die or remove beyond the jurisdiction of the court and the resources 
of the litigants become exhausted. 
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Believing- as we do that the libel hère was without justification or 
excuse and that the verdict was net excessive, we should hesitate long 
before requiring the plaintiff to begin anew the weary pilgrimage 
through the courts. 

The judgment is affirmed with costs. 



TAYLOR V. EASTON. 

(Circuit Court of Appeals, Eighth Circuit. June 23, 1910.) 

No. 3,113. 

1. Appeai, and Error (§ 1076*) — Assignments dp Ebrob— Waivee. 

Where, at'ter appeai, appellant filed in the appellate court a paper, en- 
titled in tlie cause, reeiting that at the suggestion of the court he would 
rely on the Jurisdlctional questions relating to the power of the Circuit 
Court to appoint respondent as recelver, and to enter a final order vaeat- 
ing a decree discharglng appellant from ail Hability as recelver, he there- 
by waived an asslgnment of error that the court dld not acquire juris- 
diction over appellant's person by the Issuance and service of an order to 
show cause. 

[Ed. Note. — For other cases, see Appeai and Error, Dec. Dlg. § 1070.*] 

2. Appeal ano EiîEOB (§ 49!)*)— ScoPE op Review— Questions Not Raised at 

Teial. 

An asslgnment of error, in that the trial court acqulred no jurisdiction 
over appellant's person by the issuance and service of an order to show 
cause, could not be reviewed, where there was nothing in the record to 
show that the jurisdiction of the Circuit Court over appellant's person 
was challenged on that account at the trial. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dig. § 2295 ; 
Dec. Dig. § 499.*] 

3. Appeal and Ereor (§ 674*) — Record— Contents. 

An asslgnment of error, in that the court never acquired jurisdiction 
over appellant's person by reason of the issuance and service of an order 
to show cause on appellant lu another state, to which he had removed, 
would not be reviewed, where the record did not show that appellant 
had not voluntarily appeared, or that the service, If made, was not made 
withln the court's territorial jurisdiction. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 2874; 
Dec. Dig. § G74.*] 

4. Courts (§ 405*) — Fédéral Courts— Jurisdictional Questions. 

Assignments of error challenging the jurisdiction of the Circuit Court 
sitting as a court of equity to review its dacree after the term at which 
it was rendered, and not Involving any question as to the court's juris- 
diction over defendant's person, were properly revlewable on appeal to 
the Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. § 1099; Dec. Dig. 
I 405.* 

Jurisdiction of Circuit Courts of Appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold iMixa & 
Emigration Co. v. G-allegos, 32 C. C. A. 475.] 

5. Keceivees (§§. 35, 59*) — Appointment— Collatéral Attack. 

A Circuit Court of the United States, in the absence of statute requir- 
ing notice of application for the appointment of a recelver. In the exer- 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dse of Judlclal discrétion, may appoint a recelver wlthout notice ; such ap- 
pointment being subject only to direct attack for abuse of discrétion. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 54^60, 103, 
104; Dec. Dig. §§ 35, 59.* 

Notice of application for appointment of recelver, see note to Mann t. 
Gaddie, 88 C. 0. A. 7.] 

6. Receivebs (§ 64*) — Appointment op Successob. 

Where an order diseharging a recelver and releasing hlm from further 
liablllty showed that tliere was money on hand vphich he was directed 
to pay over, subject to the order of the court, sucli money not havlng 
been finally dlsbursed, and it appearlng that there veas still property 
Tvithln the court's jurlsdictlon belonging to tlie corporation not admin- 
Istered and which the recelver bad concealed, the court had not lost ju- 
risdictlon, but could appoint a new recelver, in the exercise of discrétion, 
on an ex parte application, wlthout notice. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. | 113 ; Dec. Dig. 
§64.*] 

7. Equitt (i 442*) — Decree— Modification Aïteb Teem. 

Whlle a court of law has no power to change or modlf y Its Judg- 
ments In substantial respects after the rlslng of the court for the terra 
at vyhlch the judgment was rendered, a court of equlty may vacate or 
modify Its deerees by a biU of revlew filed after the term. 

[Ed. Note. — For other cases, see Equlty, Cent. Dig. § 1065; Dec. Dlg. 
I 442.*] 

& Kquitt (§ 452*) — Bill or Ekview— Time. 

Where a blll of review Is based on errors appearlng on the record, It 
must be filed vrlthln the tlme in which an appeal could hâve been taken ; 
but, If based on fraud In obtalnlng the deeree, or for newly dlscovered évi- 
dence, the tlme withln which it may be filed is governed by the équitable 
rule of lâches. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. § 1104; Dec. 
Dig. § 452.*] 

9. Equity (§ 447*)— Bill of Review— Natuee of Bemedt— Newly Discoveeed 

Evidence— Fbaud. 

A blll of review is the proper remedy to obtain a vacation of a deeree 
In equlty for newly dlscovered évidence or fraud. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 1090-1092 ; Dec. 
Dig. § 447.*] 

10. Equity (§ 460*) — Bill of Review— Reqtjisites. 

A blll of review for fraud or newly dlscovered évidence should state 
when the fraud or new évidence was dlscovered and should contain a 
prayer for subpœna or process. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 1117-1123; Dec. 
Dlg. § 460.*] 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Action by C. F. Easton, as receiver of the Building & Loan Associ- 
ation of Dakota, against Maris Taylor. From an order appointing 
plaintifï receiver and vacating so much of certain former judgments 
as released défendant Taylor from ail liability as receiver and vacating 
the order confirming his accounts, he appeals. Motion to dismiss 
appeal denied, and order appointing Easton receiver affirmed, and the 
order of vacation reversed and remanded. 

•For other cases eee same topl- te § ntjmebe In Dec. & Am. Digs. 1907 to date, & Rep «• IniiMes 
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T. H. Null and Harris Richardson, for appellant. 

Edward C. Eliot (E. T. Taubman and G. N. Williamson, on the 
brief), for appellee. 

Before SANBORN, Circuit Judge, and RINER and W. H. MUN- 
GER, District Judges. 

W. H. MUNGER, District Judge. In 1900, in a suit in equity 
brought in the Circuit Court for the District of South Dakota, by one 
Smiley against the Building & Eoan Association of Dakota, such pro- 
ceedings were had that Maris Taylor was appointed receiver for said 
corporation. The usual proceedings in said action were had towards 
closing up the estate of said Building & Loan Association, and in 
August, 1903, the receiver filed his final report and pétition for dis- 
charge. An order was entered for hearing on the report and pétition, 
due notice of which was given by publication, the report of the re- 
ceiver was referred to a master, and in March, 1903, the court ap- 
proved the master's report, directed that certain moneys on hand be 
paid in subject to the further order of the court, and entered an order 
discharging said Taylor as receiver, and releasing him from ail fur- 
ther liability. In 1908 one C. F. Easton, a stockholder and creditor of 
said Building & Loan Association, filed a pétition of intervention in 
said action, which pétition of intervention, upon hearing, was allowed 
by the court to be filed; said pétition of intervention alleging that 
there were still assets unadministered belonging to said Building & 
Loan Association, and asking for the appointment of a receiver to ad- 
minister the same. Upon hearing the court appointed C. F. Easton 
receiver. Said Easton thereupon, as receiver, filed in said court what 
was denominated a "pétition," setting forth facts showing that said 
Taylor had misappropriated funds which came into his hands as re- 
ceiver, for which he did not account, etc. ; that his report to the court 
was f aise and untrue ; and praying, among other things, that an order 
iss.ue directed to said Maris Taylor, directing him to show cause before 
the court, at a time and place specified, why the provision of the order 
made in 1903, releasing Taylor from further liability, should not be 
vacated and set aside, and why a certain order, confirming the sale of 
residuary assets made in 1902, should not be set aside and vacated. 
There was not the usual prayer for subpœna. The court issued an 
order, requiring said Taylor to appear upon a given date and show 
cause why the former orders and decrees should not be modified in 
thèse respects. Pursuant to such order said Taylor appeared and ob- 
jected to the right or authority of the court to make the order prayed 
for or any order whatsoever, in the proceeding, on the ground that the 
final orders and decrees of the court could not be attacked or vacated 
or set aside after the close of the term at which said orders had been 
entered. He also filed an answer to the pétition of the receiver, deny- 
ing the principal allégations thereof, and also filed a demurrer. The 
demurrer was based upon the ground : • First, that there was a defect 
of parties plaintiff ; second, that the court had no jurisdiction to hear 
and détermine the matters in controversy, in that it appeared that the 
orders attemptcd to be set aside were entered by the court at a term of 
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court long since closed; and, third, that the bill did not state a case, or 
contain any matter of equity entitling plaintiff to the relief asked. 
The objections to the jurisdiction and the demurrer were each over- 
ruled, to which proper exceptions were taken. The case was then re- 
ferred to a master, who found in substance that Maris Taylor had not 
truly and faithfully administered ail of the assets of said Building & 
Loan Association ; that he had misappropriated larg-e amounts of the 
assets to his own use ; that he had made f aise and misleading reports 
to the court, and had thus, by his fraud, induced the court to grant 
the discharge and grant the release f rom liability, etc. 

From the order of the court, appointing Easton receiver and va- 
cating so much of the former judgment as released Taylor from ail 
liability and vacating the order of confirmation, this appeal has been 
taken. 

Varions assignments of error were filed, among them being that 
Taylor, hâving removed from the state of South Dakota into the 
state of Washington, àiid without the jurisdiction of the court, the 
court had lost jurisdictiori ?nd control over said Taylor and could not 
reacquire jurisdiction by citation or order to show cause. 

Appellee moved to dismiss the âppeal on the ground that, as the 
questions presented by the appeal relate only to the jurisdiction of 
the Circuit Court, appeal should hâve been taken directly to the Su- 
prême Court and not to this. 

Thereafter appellant Taylor filed in this court a papef which, after 
entitling the case, was as follows: 

"Appellant, at the suggestion of the court, hereby déclares that, upon his 
appeal from the order of the lower court herein, he wUl rêly only on the 
foregoing jurisdictioiial questions, relating to the power of the OIrciilt Conrt 
to appoint Easton as receiver, and to enter the final order of March 24, 1900, 
vacating the final decree of AprU 1, 1903, disehargiug appellant from ail lia- 
bility as receiver." 

The original assignment of error that the court did not acquire 
jurisdiction over the person of Taylor by the issue and service of an 
order to show cause, Taylor being a résident of Washington, and out 
of the jurisdiction of the court, was waived by the paper filed in this 
court. Even though it was not waived, there is nothing in the record 
showing that the jurisdiction of the Circuit Court over the person of 
Taylor was challenged in that court. There is nothing in the record 
to indicate that Taylor had removed to the state of Washington, or 
was out of the jurisdiction of the court, excepting the fact that Taylor, 
in his answer, : says : 

"Statemènt of Maris Taylor, résident of the state of Washington, answering 
the pétition of O. F. Easton, as receiver, upon which was liased the order to 
show cause issued out of the United States Circuit Court for the District of 
South Dakota," etc. — 

and the further fact that his answer was verified in the county of 
Whatcom and state of Washington. There is nothing to indicate that 
the service of the order to show cause, if made, was not made upon 
Taylor within the jurisdiction of the court. Indeed, there is nothing 
in the record, aside from what is found in the assignments of error. 
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to show that the order was ever served, nothing to îndicate but that 
Taylor voluntarily appeared. Taylor's objection to the jurisdiction 
of the court was based entirely and solely upon the ground that the 
term of court had passed in which the decree sought to be modified 
was rendered. The assignaient that the court did not hâve jurisdic- 
tion of the person of Taylor is not, therefore, supported by the record. 
Besides, the waiver of assignments, before mentioned, was a waiver 
of everything excepting jurisdiction to appoint Easton as receiver and 
the power of the court to vacate or modify the decree discliarging 
Taylor from further liability. 

Thèse challenges to the jurisdiction are not such as are required to 
be certified by the Circuit Court to the Suprême Court. They are not 
questions which challenge the jurisdiction of the court over the person 
of the défendant, as in Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 
314, 42 L. Ed. 602, and in St. Louis Cotton Compress Co. v. American 
Cotton Co., 125 Fed. 196, 60 C. C. A. 80. In each of those cases the 
jurisdiction of the Circuit Court over the person of the défendant was 
presented, and in those cases it was held that such question was ap- 
pealable only to the Suprême Court. 

The questions now presented to this court are questions which re- 
late only to the gênerai powers of the court as a court of equity, and 
are not questions which relate to the jurisdiction of the court as a 
fédéral court, and we think this court bas jurisdiction on appeal to 
consider and détermine the power and jurisdiction of the Circuit 
Court, sitting as a court of equity, to review its decree after the term 
at which the decree was rendered has passed. That, in this respect, 
the case falls directly within the rule announced by the Suprême Court 
in Louisville v. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159, 
ànd Courtney v. Pradt, 196 U. S. 89, 25 Sup. Ct. 208, 49 U Ed. 398, 
and previous décisions of the court therein cited. 

Considering the merits of the appeal, tlie first objection is that the 
court had no power or jurisdiction to appoint Easton receiver upon 
an ex parte application, for the reason that the court had lost juris- 
diction of the case. In the absence of a statute, requiring notice of 
the application for the appointment of a receiver, we think the law 
correctly stated in Alderson on Receivers, p. 168, § 131, as follows: 

"The appointment of a receiver without notice is entirely a niatter of ju- 
dieial discrétion. Tlae po^Ye^ to niaise tlie appointment witliout notice is in- 
hérent in a court of equity. It follows logieally that want of notice does not 
atfect the validlty of the appointment, in référence to whether It be void, but 
merely concerns it as being the proper or improper exercise of sound and ju- 
dicial discrétion. An abuse of such discrétion would merely render the ap- 
pointment erroneons, subject to only direct and not collatéral attack." 

The order made, discharging Taylor as receiver, and releasing him 
from further liability, showed that there was money upon hand which 
Taylor was directed to pay over, subject to the order of the court. 
It does not, anywhere, appear that this money had been fully and 
finally disbursed by the court, and jurisdiction terminated. Again, it 
appears by the allégations of the pétition and the finding of the 
master that there was property within the jurisdiction of the court 
belonging to the assets of the Building & Loan Association, which had 
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not been administered by Taylor during his receîvership, but the exist- 
ence of which lie had concealed from the court. Such being the case, 
the court had not lost jurisdiction, and there was no abuse of discré- 
tion in the appointment of Easton as receiver upon an ex parte ap- 
plication without notice. 

The only remaining' question relates to the power and Jurisdiction 
of the court to vacate or modify its decree after the term. It niust be 
conceded that a court of law is powerless to change or modify, in 
substantial respects, its judgments after the rising of the court for 
the term in which the judgment was rendered. Bronson v. Schulten, 
104 U. S. 410, 26 L. Ed. 797; Phillips v. Negley, 117 U. S. 665, 6 
Sup. Ct. 901, 29 L. Ed. 1013. But a court of equity may, by bill of 
review, filed after the term, modify or vacate its decrees. If the bill 
of review is based upon errors appearing upon the record, it must be 
filed within the time in which an appeal could hâve been taken. If, 
however, the bill of review is based upon fraud in obtaining the de- 
cree, or for newly discovered évidence, the time within which it should 
be filed is governed by the gênerai équitable rules of lâches. Bill of 
review has always been recognized as the proper remedy in case of 
newly discovered évidence. That it is also the proper remedy in case 
of fraud was said by Justice Miller, in Terry v. Commercial Bank of 
Alabama, 92 U. S. 454-456, 23 L. Ed. 620. 

In the case before us the application made to the Circuit Court by 
pétition is lacking in some of the essential éléments of a bill of review. 
A bill of review should state when the fraud or new évidence was dis- 
covered, so that the court may see that the party has not been guilty 
of lâches, and, like other bills in equity, should contain a prayer for 
subpœna or process. No claim is made in the briefs, nor was any 
suggestion made in the oral argument, that the pétition could be sus- 
tained as a bill of review, and we do not think it can be so treated. 

For the foregoing reasons, the motion to dismiss is overruled, the 
order of the court appointing Easton receiver is affirmed, but the 
order of March 24, 1909, which vacated the former order and decree, 
is reversed, and the cause remanded to the Circuit Court, with leave to 
that court to take such further steps as it may désire, not inconsistent 
with this opinion. 



KNIGHT V. ILLINOIS CENT. R. CO. 
(Circuit Court of Appeals, SIxth Circuit. July 13, 1910.) 
No. 2,032. 

1. Exceptions, Bili. or (§ 56*) — Requisitbs— Signature by Judge. 

A bill of exceptions not actually signed by tlie trial judge must be dis- 
regarded. 

[Ed. Note. — For otlier cases, see Exceptions, Bill of. Cent. Dig. §§ 94- 
9G ; Dec. Dig. § 5G.*] 

•For ottier cases see same toplc & § numebh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



KNIGHT V. ILLINOIS CENT. R. CO. 36î> 

2. Appeal and Ekror (§ 547*) — Review— Inscfficiext Bii-ls of Exceptions. 

Assigmiients o£ error to peremptory iustniclioiis. and alle.ged iiii^iiii- 
structions, and tliat tlie verdict and jiidffuient are atrainst tlie law and tbc 
évidence, are not reviewable. wliere lliere is no snlliclent liill of exceptions. 

[Ed. !Xote. — For otlier cases, see Appeal and ICrror, Cent. Dig. §§ 2427- 
2482; Dec. Dig. § .j47.*l 

3. Courts (§ 3."i2*j — Fédéral Pkactice— Co.^fohmity to State rRACiicE^ 

Trial. 

Kev. St. § !)14 (II. S. Conip. St. 1!)01, p. (i.S4). reqniring civil i)rocedure 
In tlie fédéral Circuit and District Courts, excejit in equit.y and adniiralty, 
to conforni to tlie state practice, does not ajijjly to tlie personal conduct 
and aduunlstratiou of tlie judgo in discliarging liis separate functions : 
and lience state statutes and constitutions forbidding judges in instructing 
to express an opinion on the tacts do not bind fédéral courts, nor does 
the statute apply to provisions requlring wrltten instructions to be taken 
by the jury on retiring or permitting papers read In évidence to be taken 
by tbem or requlring written instructions, or forbidding séparation of the 
jury, or requlring exceptions to the charge to be made before the jury 
retires. 

[Ed. Note.— For other cases, see Courts, Cent. Dig, §§ 926-932; Dec. 
Dig. § 352.* 

Conformlty of practice in common-law actions to that of state court, 
see notes to O'Connell v. Keed, 5 C. C. A, 594 ; Nederland Life Ins. Oo. v. 
Haie, 27 C. C. A. 392.] 

4. Courts (§ 353*) — Fbdekal Practice — Confoemitt to State— Practice. 

Rev. St. § 914 (U. S. Comp. St. 1901, p, 684), requlring civil procédure in 
the fédéral Circuit and District Courts, except in equity and admiralty 
to conform to the state practice, does not apply to motions for new trial. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 933; Dec. Dig. § 
353.*] 

5. Courts (§ 356*) — Fédéral Practicej— Confoemitt to State Practice— Re- 

VIEW. 

Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requlring civil procédure 
In the fédéral Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, does not apply to bills of exceptions and 
proceedings on review. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. § 
356 ;* Appeal and Error, Cent. Dig. § 3397.] 

6. Courts (§ 347*) — Fédéral Practice— Confoemity to State Practice— 

Pleadings. 

Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requlring civil procédure 
in the fédéral Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, applies to pleadings. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921 ; Dec. Dig. § 
347.*] 

7. COUETS (§ 352*) FEDERAL PEACTICE— CONFORMITY TO StATE PbACTICE— 

Verdict. 

Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requlring civil procédure 
in the fédéral Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, applies to the form and efCect of verdicts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 352.*] 

8. Courts (§ 354*) — Fédéral Practice— Confoemity to State Practice— 

judgment. 

Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requlring civil procédure 
in the fédéral Circuit and District Courts, except in equity and admiralty, 
to conform to the state practice, applies to the mode of entering and re- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 24 
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cordlng iuilsmeiits. irieluding provisions for enterliig Judgraeiits against 
one or more défendants. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dlg. § 
354.*] 

9. Courts (§ 332*) — E''ederal Pbactice— Confoemity to State Practice — 

'Xhial. 

Rev. St. § 914 (TJ. S. Comp. St. 1001, p. 684), requiring civil procédure in 
the fédéral Circuit and District Courts, except in equity and adniiralt.v, 
to conform to the state practice, applies to Civ. Code Prac. Ky. § 371, 
permitting a plaintifC to dlsmiss without préjudice before final submission 
of the case to the jury. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. § 352.*] 

10. DiSMISSAL AND NONSUIT (§ 7*) EiGHT TO VOLTJNTAEY NONSUIT. 

Under Rev. St. § 914 (U. S. Comp. St. 1901, p. 684), requirlng civil 
procédure In the fédéral Circuit and District Courts, except in equity and 
adniiralty, to conform to the state practice, and under Civ. Code Prac. 
Ky. § 371, permitting a plaintifC to dlsmiss without préjudice before final 
submission of the case to the jury, it was error to refuse to allow plaintiiï 
to dlsmiss without préjudice before peremptory instruction for défendant, 
though motion was made after the judge stated he would sustain defend- 
ant'ê motion for verdict. 

[Ed. Note. — For other cases, see Dlsmissal and Nonsult, Cent. Dlg. §§ 
15-19, 22 ; Dec. Dig. § 7.*] 

11. Appeal and Errok (§ 1177*) — Disposition— New Tbial. 

Reversai of judgment for défendant on a directed verdict for error in 
refusing to allow plaintlff to dlsmiss without préjudice does not require 
a new trial, but merely a direction to sustain the motion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 4597- 
4620; Dec. Dig. § 1177.*] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky, 

Action by Henry Knight, Wright Knight's administrator, against 
the IlHnois Central Railroad Company. Judgment for défendant, and 
plaintiff brings error. Reversed, with directions. 

J. B. Wickliffe, for plaintifif in error. 
Attilla Cox, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

KNAPPEN, Circuit Judge. The plaintiff brought suit in the cir- 
cuit court for Ballard county, Ky., against the défendant above named 
and the Chicago, St. Louis & New Orléans Railroad Company for the 
recovery of damages by reason of the alleged négligent killing of the: 
décèdent by the défendant companies. The Illinois Central Railroad 
Company removed the case to the United States court on the ground 
of diversity of citizenship of the parties. At the close of the évi- 
dence the trial judge directed a verdict for défendant and judgment 
was entered thereon. 

We are asked to consider assignments of error which complain of 
the propriety of giving peremptory instructions and alleged misinstruc- 
tions as to the law of the case ; also upon the proposition that the ver- 
dict and judgment are contrary to the law and évidence. 

•For other caseS see same topic & § numbeh In Dec. & Am. Digs. J907 to date, & Eep'r Indexes 
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The transcriptcontains no biH of exceptions. Tliere is sent up a 
document certified by the officiai stenographer to be a correct copy "of 
ail the évidence introduced and heard, and offered to be introduced 
and rejected, and ail the exceptions, objections, and avovvals, concern- 
ing the same, as well as ail papers and exhibits offered to be or used as 
évidence in the trial." This paper is not signed by the judge, nor is 
it in any way authenticated by him. A bill df exceptions not actually 
signed by the judge must be disregarded. U. S. Rev. St. § 953 (U. S. 
Comp. St. 1901, p. 696) ; Origet v. United States, 125 U. S. 340, 243, 
244, 8 Sup. Ct. 846, 31 L. Ed. 743 ; Malony v. Adsit, 175 U. S. 281, 
284, ;20 Sup. Ct. 115, 44 L. Ed. 163; Oxford & Coast Eine R. Co. v. 
Union Bank (4th Circuit) 153 Fed. 723, 82 C. C. A. 609. We must 
therefore disregard the assignments of error referred to. 

The judgment entered, however, shows that at the conclusion of 
the évidence the défendant moved that the jury be instructedl to find 
for the défendant; that the court thereupon excused the jury until the 
following morning, meanwhile hearing argument upon the motion, and 
at its conclusion announced to the attorneys "upon the reasons then 
stated that he would sustain the motion, and that the jury would be 
directed to find for the défendant upon the convening of court to-mor- 
row" ; that on the opening of court the next day, before the jury had 
been instructed, the plaintiff moved to dismiss the case without préju- 
dice; that the defendant's objection to such action was sustained and 
the jury instructed to find for the défendant, a verdict accordingly be- 
ing rendered and judgrrient entered thereon. The propriety of the 
court's refusai to permît the plaintiff to submit to nonsuit is, in view 
of the stâte of the record, the only question presented for our décision. 

The judgment entered shows that the court refused the motion to 
dismiss because "of the opinion that it would be unjust at this stage 
to do otherwise." The Kentucky Civil Code of Practice (section 371) 
provides that the plaintiff may dismiss an action without préjudice 
to a future action "before final submission of the case to the jur)^" 
The Court of Appeals of Kentucky, construing this statute, has held 
that after the court has sustained a motion by défendant for a per- 
emptory instruction to the jury, but before such an instruction has been 
given, the plaintiff has aright to dismiss his action without préjudice, 
upon the ground that there has been at that time no "final submission" 
of the case to the jury, within the meaning of the Code provision re- 
ferred ,to. Vertrees' Adim'r v. Kewport News, etc., R. R. Co., 95 Ky. 
314, 25 S. W. 1. If this statute is binding upon the fédéral court, it 
is clear that error was committed in refusing to allovv the plaintiff to 
dismiss. 

Section 914 of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, p. 684) requires that : 

"The practice, pleadings, and forms and mode of proceeding In civil causes, 
other than equity and admirait}' causes. In the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
modes of proceeding existing at the time in like causes In the courts of rec- 
ord of the State wlthln which such circuit or district courts are held, any 
rule of court to the contrary notwithstauding." 
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The Personal conduct and administration of the judge in the dis- 
charge of his separate functions is net within the mëàning of this stat- 
ute; hence state statutes and state constitutions forbidding judges in 
charging juries to express an opinion upon the facts are not binding 
on the fédéral courts (Railroad Co. v. Putnam, 118 U. S. 545, 553, 
7 Sup. Ct. 1, 30 L. Ed. 257 ; Railway Co. v. Vickers, 122 U. S. 360, 
7 Sup. Ct. 1216, 30 L. Ed. IIGI) ; nor are state statutes providing 
that written instructions shall be taken by the jury in their retirement, 
and that papers read in évidence may be taken by them (Nudd v. Bur- 
rows, 91 U. S. 426, 23 E. Ed. 286) ; nor provisions that the judge re- 
quire the jury to find specially upon particular questions of facts 
(Railroad Co. v. Horst, 93 U. S. 291, 299, 23 E. Ed. 898; McElwee v. 
Metropohtan Lumber Co. [6th Circuit] 69 Fed. 302, 319, 16 C. C. 
A. 232) ; nor statutes requiring that ail instructions of the court to 
the jury shall be in writing (Lincoln v. Power, 151 U. S. 436, 14 Sup. 
Ct. 387, 38 E. Ed. 224) ; nor does the statute require the fédéral court 
to iollow a state practice forbidding the séparation of a jury after 
charge given and before verdict rendered (Liverpool & E. & G. Ins. 
Co. V. Friedman [6th Circuit] 133 Fed. 713, 716, 66 C. C. A. 543) ; nor 
is a state statute dispensing with the requirement that exceptions to 
the charge be made while the jury is at the bar, and before it retires, 
binding upon the fédéral courts (Consumers' Cotton Oil Co. v. Ash- 
burn [5th Circuit] 81 Fed. 331, 333, 26 C. C. A. 436). In regard to 
motions for a new trial, bills of exceptions, and proceedings on re- 
view, the courts of the United States are independent of any statute or 
practice prevailing in the courts of the state in which the trial is had. 
Missouri Pacific Ry. Co. v. Chicago & Alton R. R. Co., 132 U. S. 191, 
10 Sup. Ct. 65, 33 E. Ed. 309 ; Francisco v. Chicago & Alton R. R. Co. 
(8th Circuit) 149 Fed. 354, 79 C. C. A. 292 ; Chateaugay Ore & Iron 
Co., Petitioner, 128 U. S. 544, 553, 9 Sup. Ct. 150, 32 E. Ed. 508. 

On the other hand, as to the sufficiency and scope of pleadings and 
the form and effect of verdicts in actions at law, the fédéral courts are 
bound by the state practice (Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 
296, 28 E. Ed. 835 ; Glenn v. Sumner, 132 U. S. 153, 156, 10 Sup. Ct. 
41, 33 E. Ed. 301) ; so also as to the mode of entering and recordihg 
of judgments, including provisions for entering judgments against 
one or more défendants (Sawin v. Kenny, 93 U. S. 289, 23 E- Ed. 
926). In Central Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 
24, 29, 39, 11 Sup. Ct. 478, 481 (35 E. Ed. 55) it w^as held that "whether 
a défendant in an action at lav^f may présent in the one form or in the 
other, or by demurrer to the évidence, his défense that the plaintiff, 
upon his own case, shows no cause of action, is a question of 'practice, 
pleadings, and forms and modes of proceeding' as to which the courts 
of the United States" are required to conform as near as may be to 
those existing in the courts of the state within which the trial is had, 
and that a judgment of compulsory nonsuit enteredi by a fédéral court 
in Pennsylvania in conformity to state practice is reviewable on writ 
of error, notwithstanding the rule that a fédéral court has no power to 
order a nonsuit without the plaintiff's acquiescence. See, also, Cough- 
ran v. Bigelow, 164 U. S. 301, 308, 17 Sup. Ct. 117, 41 E. Ed. 442; 



KNIGHT V. ILLINOIS CENT. K. CO. 373 

Fadley v. B. & O. R. R. Co. (3d Circuit) 153 Fed. 514, 517, 82 C. 
C. A. 464. In Fries-Breslin Co. v. Bergen (C. C.) 168 Fed. 360, it 
was held that the Pennsylvania practice act, which provides that, upon 
the granting of a new trial in a case where peremptory instructions 
hâve been reserved or declined, the court shall enter such judgment 
non obstante veredicto as should hâve been entered upon the évidence, 
is binding upon the fédéral courts sitting within that state. 

Décisions upon the précise question presented hère are not numer- 
ous, nor are they harmonious. The United States Circuit Court of Ap- 
peals of the Fourth Circuit has in two cases held that the state practice 
prevailing in North Carolina, permitting a plaintifï to submit to non- 
suit after the conclusion of the évidence and after a motion by de- 
fendant for direction of verdict had been submitted and sustained, is 
not binding upon the fédéral courts. Huntt v. McNamee, 141 Fed. 
293, 72 C. C. A. 441 ; Parles v. Southern Ry. Ce, 143 Fed. 276, 74 C. 
C. A. 414. The Courts of Appeals of the Seventh and Eighth Circuits 
hâve held the contrary. Thus, a statute of Illinois that "every person 
desirous of suffering a nonsuit on trial shall be barred therefrom un- 
less he do so before the jury retire from the bar" has been held binding 
upon the fédéral courts sitting within that state, and to require the 
permitting of nonsuit even after the announcement of the judge's dle- 
cision sustaining the motion for a directed verdict for the défendant. 
Wolcott v. Studebaker (C. C.) 34 Fed. 8, 13; Drummond v. L. & N. 
R. Co. (C. C.) 109 Fed. 531 ; Meyer v. National Biscuit Co. (7th Cir- 
cuit) 168 Fed. 906, 94 C. C. A. 335. In Gassman v. Jarvis (C. C.) 94 
Fed. 603, a similar holding was made under a statute of Indiana per- 
mitting the plaintiff to dismiss "before the jury retires." In Chicago, 
M. & St. P. R. Co. V. Metalstaff (8th Circuit) 101 Fed. 769, 41 C. C. 
A. 669, it was héld in an opinion by Judge Thayer that the fédéral 
courts sitting in Missouri were bound by the statute of that state 
which, as construed by the state courts, permitted the plaintifï to dis- 
miss his suit or take a nonsuit at any time before the same is finally 
submitted to the jury. The same rule was applied by Judge McPher- 
son with respect to a statute of lowa permitting a dismissal by the 
plaintiff "before the final submission of the case to the jury." Duffy 
V. Glucose Sugar Refining Co. (C. C.) 141 Fed. 206. The décisions 
in the Fourth Circuit, with respect to the North Carolina practice, are 
possibly distinguishable from those in the Seventh and Eighth Circuits, 
under the statutes of Illinois, Indiana, lowa, and Missouri, in that 
the North Carolina practice is not based upon statute, but apparently 
upon construction of common-law rules. Pescud v. Hawkins, 71 N. 
C, 299. There is authority for the proposition that a fédéral court is 
not required by section 914 of the Revised Statutes of the United 
States to follow a state practice which is not statutory, but was es- 
tablished by a décision of the state Suprême Court as the proper mode 
of procédure under the common law. Wall v. Chesapeake & Ohio R. 
Co. (7th Circuit) 95 Fed. 398, 402, 37 C. C, A. 129 ; Sanford v. Town of 
Portsmouth, Fed. Cas. No. 12,315, decided in the Eastern District of 
Michigan by Judge (later Mr. Justice) Brown. 

The question is not free from difficulty. We are impressedi, how- 
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ever, with the view that the Kentucky statute does not relate merely 
to the Personal conduct and administration of the judge in the dis- 
charge of his separate functions, but conféra a substantial right and 
prescribes a practice and mode of proceeding which under the fédéral 
statute is binding upon the courts of the United States sitting with- 
in that state. This view seems especially appropriate as applied to a 
case where, as hère, the plaintiff brought his suit in the state court. 
The conclusions we hâve reached require a reversai of the judgrnent. 
The practice, however, does not require a new trial, but only a direc- 
tion that upon the setting aside of the judgrnent the plaintiff's motion 
to dismiss without préjudice be sustained. Vertrees v. Newport News, 
etc., R. R. Co., 95 Ky. 318, 25 S. W. 1; Francisco v. Chicago & Alton 
Ry. Co. (8th Circuit) 149 Fed. 354, 360, 79 C. C. A. 292. The plaintiff 
will recover the costs of this court, the défendant those of the court be- 
low. 



HtTFF et al. t. BIDWEIX et al. 
(Circuit Ourt of Appeals, Fifth Circuit at Ciiambers. June 1, 1910.) 

No. 2,04a 

1. Courts (| 382*)— Appellatb Jubisdiction— United States Supremb 

Court. 

l^nder Act Creatlng the Circuit Court of Appeals (Act March 3, 1891, 
c 517, 26 Stat. 828 [U. S. Comp. St. 1901, p. 549]) § 6. maklng the Judg- 
rnent of that court final where Jurisdiction of the trial court dépends 
on diversit.v of eitizenshlp. appeal lies to the Suprême Court where the 
trial eourt's jurisdiction attaches on other grounds. 

[Kd. Note.— For other cases, see Courts, Cent. Dig. $ 1020; D«c. Dig. 
I HS2.*] 

2. CoNSTiTUTioNAi, I/Àw (§ 42*)— Who Entitled to Object. 

A statute will be held to be unconstitutional only at the suit of a 
pai-ty directly and certalnly affected thereby. 

[ICd. Note. — For other cases, see Constltutional taw, Cent Dig. §§ 39, 
40; Dec. Dig. f 42.*] 

3. Courts (5 382*) — JtrBiSDicnoN— Détermination. 

Act Creating the Circuit Court of Appeals (Act March 3, 1891, c. 517, 
2fi Stat. 828 [U. S. Comp. St. 1901, p. 549]) § 6, makes the judgrnent of 
tliat court final, where jurisdictiou of the trial court dépends upon diver- 
sify of citizenship. In a suit to enforce judgrnent liens agiiinst land, 
claimants made a clty a party, claiming that the land vvas being taken 
under pavlng taxes, without due process of law, In violation of the Con- 
stitution. Défendants denied that the taxes affected cornplainants' rights. 
On a showing of the amount of taxes due, eomplainants' tender of that 
ainount was receivod, but afterwards returned. On decree for eom- 
plainants, défendants appealed to the Circuit Court of Appeals, whera 
the decree was affirmed on being amended to allow the pavlng taxes by 
ailowing the clty the taxes tendered. Défendants having failed to pros- 
«•ute their api>eal from this judgrnent, it was dismissed by the Suprême 
Court Held, that the cohstitutlonal question was abandoned, maklng 
final the Circuit Court of Appeal's judgrnent on a second appeal. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 382.*] 

Bill by William L. Bidwell and another against W. A. Huff and 
others. On affirmance by the Circuit Court of Appeals of a judgment 

*For other cftse» see same topic & i nvmbbb la Vea, Se Am. Dlgs. 1907 to date, & Rep'r Indezef 
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for complainants, défendant Huff applies individually and as trustée 
for an appeal to the Suprême Court. Appeal denied. 

See, also, 176 Fed. 1022. 

Dupont Guerry, J. H. Hall, and T. S. Felder, for appellants. 

John I. Hall, W. G. Smith, T. E. Ryals, W. J. Grâce, James L. An- 
dersen, George S. Jones, N. E. Harris, Charles H. Hall, Jr., R. L. 
Anderson, Walter A. Harris. and J. E. Hall, for appellees. 

Before FARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a pétition by W. A. Huff, in- 
dividually, and as trustée for Mattie J. C. Jennings and Edison Huff, 
for an appeal to the Suprême Court from the United States Circuit 
■Court of Appeals. To show the petitioners' case, it is necessary to 
State the proceedings which led to the decree from which the appeal 
is sought. 

The litigation was begun by Bidwell and Woodford filing a bill in 
the Unitecl States Circuit Court for the Western Division of the 
Southern District of Georgia in August, 1899, against W. A. Huff and 
others. Bidwell and Woodford were judgment creditors of W. A. 
Huff, and the purpose of the bill was to enforce their lien against his 
real estate. The property, or at least a portion of it, was situated in 
the city of Maçon. The city of Maçon was made a party défendant 
because it was claiming taxes against the property of Huff, which the 
complainants alleged were not légal. It was also alleged that it was 
claimed by the city of Maçon that Huit was indebted to it for assess- 
ments imposed for paving around what is known as the Kimball House 
lot in the city of Alacon. The mam purpose of the bill was to coUect 
the judgments which Bidwell and Woodford had against Huff. As 
an incident to this main purpose, the complainants sought to clear the 
property of the lien and charges for taxes. In the first paragraph of 
the bill the diverse citizenship of the complainants and the défendants 
■was alleged. In the eleventh paragraph of the bill it was alleged sub- 
stantially, in référence to the city's claim for taxes, that the propert}' 
of Huff upon which the complainants claim their judgment liens was 
being taken without due process of law and contrary to the Constitu- 
tion of the United States and the provisions of article 14 of the 
amendments to the Constitution, and that if the relief prayed was not 
given they would be deprived of their property rights in said property 
without due process of law, in violation of the provisions of the Con- 
stitution of the United States and of the fourteenth amendment ; and 
that complainants' right is one arising under the Constitution and laws 
of the United States. 

The défendants, W. A. Huff and others, who now apply for this 
appeal, in their answer to paragraph 11 of the bill, admitted the alléga- 
tion thereof as to the invalidity of the paving assessments referred to, 
but denied that "said assessments are in any wise inimical to com- 
plainants' rights, or that the rights of the complainants are in any 
wise threatened or likely to suffer by reason of said assessments." 
"The controversy in référence to the taxes, as made by the pleadings, 
was wliolly between the complainants, Bidwell and Woodford, and the 
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city of Maton, The proceedings in the Circuit Court showed that the 
amount of taxes claimed was $3,546.89. The complainants became 
satisfied that this was a proper daim and tendered to the city the full 
amount of the taxes, including the costs in the Circuit Court. The 
amount of the tender was received at first by the city, but was aft- 
erwards retumed to the complainants. After a final decree was 
rendered in the Circuit Court, an appeal was taken by Hufif and others 
to the United States Circuit Court of Appeals. In référence to the 
matter of taxes, among other things, that court said : 

"We thlnk the tender should hâve been accepted by the city, and the liti- 
gatlon between It and the plalntlffs ended. The practical way to end the 
controversy now Is to amend the decree by allowlng the city the full amount 
of taxes claimed by it on the Klmball House property whlch the plaintiffs 
are willing to pay, and Its costs In the Circuit Court The amount, wlth 
interest to March 5, 1906, as appears from the record, Is $3,011.29, The de- 
cree will be so amended." Huff v. Bldwell, 151 Fed. 5G3, 81 C. a A. 43. 

After this decree of afRrmance was rendered by the Circuit Court 
of Appeals, an appeal to the Suprême Court was taken by W. A. 
Huff and others, and was subsequently dismissed by the Suprême 
Court, pursuant to ruie 10 (39 Sup. Ct. xv). Huff v. Bidwell, 214 U. 
S. 528, 29 Sup. Ct. 694, 53 L. Ed. 1069. 

The decree from which this first appeal was taken was one direct- 
ing the sale of Huff's property. The mandate went down from the 
Court of Appeals to tlie Circuit Court, and the Circuit Court pro- 
ceeded to enforce its decree. Huff's real estate was sold under the 
decree, and a report of the sale was made to the Circuit Court. Ob- 
jections were formally made to the confirmation of the sale, but the 
Circuit Court overruled the objections and confirmed the sale. A sec- 
ond appeal was taken to the United States Circuit Court of Appeals 
from the decree of the Circuit Court confirming the sale. The errors' 
assigned related to the manner in which the sale had been conducted 
and the amount realized from the sale. The United States Circuit 
Court of Appeals affirmed the decree of the Circuit Court in a brief 
opinion, per curiam, as follows: 

"The original decree, as affirmed In this court, required ail the property 
of the défendant Huff to be sold to pay off, adjust, and satisfy the many 
liens thereon, and in the oonduct and management of the sale complained 
of the trial judge had and exercised a sound discrétion. As the case is pre- 
sented by record, we conclude that the sale in question was properly con- 
firmed. The decree appealed from is atBrmed, and, in considerlng the large 
amount of funds tied up by the appeal, mandate will issue at once." Huff 
V. Bidwell (0. C. A.) 176 Fed. 1022. 

It is this last judgment of affirmance that Huff and others now seek 
to review by an appeal to the Suprême Court. 

The right of appeal is claimed under section 6 of the act creating the 
Circuit Courts of Appeals. Act March 3, 1891, c. 517, 26 Stat. 828 
(U. S. Comp. St. 1901, p. 549). The act contemplâtes that certain 
judgments of the Circuit Courts of Appeals may be reviewed by ap- 
peal or writ of error, and certain other judgments cannot be so re- 
viewed. The line of division between cases appealable from Circuit 
Courts of Appeals to the Suprême Court and those not so appealable 
is determined by the sources of jurisdiction of the trial court. Sec- 
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tion 6 provides that the judgment of the Circuit Court of Appeals shall 
be final in tliose cases in which the jurisdiction of the trial court is 
dépendent entirely upon the diversity of citizenship. Where the juris- 
diction of the trial court attaches upon other and différent grounds, 
then the right of appeal to the Suprême Court from the Circuit Court 
of Appeals is given. Macfadden v. United States, 213 U. S. 288, 294, 
29 Sup. Ct. 490, 53 L. Ed. 801. The question hère, of course, is 
whether or not the jurisdiction of the trial court was dépendent alone 
upon diverse citizenship ; that is, whether or not the other averments 
of the bill relating to the illegality of the city taxes would of itself be 
sufficient to give the court jurisdiction if diverse citizenship had not 
existed. 

The Suprême Court has repeatedly held that when a suit does not 
really and substantially involve a controversy as to the efïect or con- 
struction of the Constitution or laws of the United States, upon the 
détermination of which the resuit dépends, it is not a suit arising un- 
der the Constitution or laws ; and that it must appear on the record 
by a statement in légal and logical form, such as is required in good 
pleading, that the suit is one which does really and substantially in- 
volve a controversy as to a right which dépends on the construction 
of some law or treaty of the United States before jurisdictioîi can be 
maintained on this ground. Défiance Water Company v. Défiance, 
191 U. S. 184, 24 Sup. Ct. 63, 48 L. Ed. 140. In this case the com- 
plainants and défendants were citizens of différent states, and the 
amount involved was sufficient to give the court jurisdiction. The bill 
was filed by Bidwell and Woodford, as judgment creditors, to enforce 
the liens of their judgments upon real estate. The constitutional ques- 
tion, if raised at ail by the averments of the bill, relates to taxes 
claimed by the city of Maçon against the défendant W. A. Huff. 
Bidwell and Woodford had no pecuniary interest in the controversy 
as to the constitutionality of the tax, if Huff's property was amply 
sufficient to pay both his debts and the taxes. The record in this 
case shows that the property was sufficient to pay both. We think 
it a question of grave doubt whether the complainants were so situated 
as to entitle them to raise the constitutional question. The duty of 
condemning state législation as unconstitutional and void cannot be 
thrown upon the courts except at the suit of parties directlv and cer- 
tainly affected therebv. Chadwick v. Kelley, 187 U. S. 540, 23 Sup. 
Ct. 175, 47 L. Ed. 293. 

We think the record does not show that the case really and substan- 
tially involved a dispute or controversy as to the effect or construction 
of the Constitution or laws of the United States. The référence to 
the Constitution and amendments is incidental. The resuit of the 
case, and the relief sought, to wit, the collection of debts by the en- 
forcement of judgment liens, did not dépend upon the construction of 
the Constitution or laws of the United States. Although we are re- 
quired to look alone at the averments of the bill to settle the question 
of jurisdiction, we think that other parts of the record tend to throw 
light on the propcr construction of the bill and therefore on the ques- 
tion as to whether the case really and substantially involved a fédéral 
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question as claimed. Looking at other parts of tHe record, we find 
that the complainants abandoned the claim that the taxes were illégal, 
and tendered payment of them in fuU. This occurred before the first 
appeal was taken to the United States Circuit Court of Appeals._ 

If any fédéral question that would give jurisdiction was ever raised, 
it was abandoned in the Circuit Court by the complainants, Bidwell 
and Woodford, and in the Suprême Court by Huff and others, who 
failed to prosecute their appeal from the first decree of affirmance. 

Under the circumstances, we are of opinion that the decree of the 
Circuit Court of Appeals is final. Arbuckle v. Blackburn, 191 U. S. 
405, 24 Sup. Ct. 148, 48 L- Ed. 239. 

The application for an appeal must be 

Denied. 

PARDEE, Circuit Judge. I hâve read and consîdered the foregoing 
opinion of Judge SHELriiY and I fuUy concur. 



VAN DEVENTER r. LOTT et al. 

rcircult Court of Appeals, Second Circuit. June 14, 1010.) 

No. 28a 

1. Naviqabi-e Watees (§ 37*) — High-Wateb îîaric. 

Wliere the océan Is called for in a deed as a boundary of land, the 
boundary is high-water mark. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. § 212; 
Dec. Dlg. I 37.*] 

2. Navigable Waters (| 42*) — Land Fobmed in Sea— ÎIights or Ownebs or 

SlIORE LANDS. 

Rockàway Beach, on the south shore of Long Island, Is a strip of sand 
between Jamaica Bay and the océan, terminatlng on the west at Roelc- 
away Inlet, and for two centuries the western end or point bas been grad- 
ually lengthened to the westward by accretions caused by the action of 
the sea. It was formerly to the eastward of Barren Island, but is now 
to the south of it; the point being about south from the west side. Dur- 
Ing the same time the south side of the island bas been washed away by 
the shtfting of the channel or inlet; but, as shown by a prépondérance of 
the évidence, no part of the présent Rockàway Beach is within the orig- 
inal boundarles of the shore ovvners on the island, which stopped at high- 
water mark, and the beach bas always been, and is now, separated from 
the Island by the navigable inlet half a mile in width. Held, that the ex- 
tension so foruied by accretion is not the property of the shore owners on 
the island, but of the owners of the beach to whlch it Is attached. 

[Ed. Note. — For other cases, see Navigable AVaters, Cent Dig. §§ 253- 
2.-5; Dec. Dig. § 42.*] 

S. QUIETING TiTLE (§ 13*) — RlGUT OP ACTION— POSSESSION. 

Where the only persons In actual occupancy of a tract of land, the légal 
title to which was in complainant, were tenants of small portions orig- 
Inally leasing from défendants, who were adverse claimants, but who aït- 
terward took leases from complainant, and the only remaining représenta- 
tive of défendants near the property occasionally lodged in a houseboat 
moored to the shore, hls family residing elsewhere, there was no such pos- 
session adverse to complainant, as would support an action of ejectraent 

•For other cases see eame toplc & i «umbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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ty him, and he vvas entitled to malntain a suit to quiet title, under Code 
Clv. Proc. N. Y. §§ 1038-1650. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dlg. i 8; Dec. 
Dig. § 13.* 

Necessity of possession In suits to quiet title, see note to Jackson v. 
Simmons, 39 C. C. A. 522.] 

4. Champebty and Maintenance (§ 7*) — Champebtous Contbacts— Oked. 

A deed convej^ng the légal title to property Is not chanipertous, when at 
the time it was executed there was no one in the actual possession of 
the property, claiming under a title adverse to the grantor. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 54-110; Dec. Dlg. § 7.*] 

5. Courts (§ 335*) — Suit in Fbdebal Couet— Following State Pbactice— 

EQUITY— RiGHT TO JUBT TeiAX. 

There is no statute requirlng the fédéral courts to conform to the state 
practlce in equity causes ; and the défendant in a suit to quiet title in a 
fédéral court is not entitled to deniand a jury trial, although It may be 
provided for by a state statute. 

[Ed. Note.-^For other cases, see Courts, Dec. Dig. § 335.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of New York. 

Suit in equity by Andrew K. Van Deventer against Jurien S. Lott 
and others. Decree for complainant, and défendants appeal. Af- 
firmed. 

Said decree was in favor of the complainant in an action to quiet 
title to lands situated in the county of Queens, at the west end of 
Rockaway Beach. The opinion of the Circuit Court was filed July 
24, 1909, and is reported in 173 Fed. 574. 

Hubbard & Rushmore (George C. Case, of counsel), for appellants 
John R. and Sarah Lott. 

H. M. Gescheidt, for other appellants. 

Everett J. Esselstyne (Frederick R. Kellogg and Maxwell Evarts, 
of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The salient facts are fully stated in the 
opinion below and need not be repeated hère at length. The land in 
dispute is at the extrême westerly end of Rockaway Beach. 

The complainant shows title to the property described in the vari- 
ous conveyances, the earliest dating from 1685. On February 11, 
1901, he received the deed executed by Arabella D. Huntington, wid- 
ow of Collis P. Huntington, and Henry E. Huntington, holding un- 
der the last will and testament of the said Collis P. Huntington. Com- 
plainant's record title to the lands described in the various convey- 
ances cannot be questioned. 

The défendants show title to property on Barren Island, which 
lies north of Rockaway Point and is separated theref rom by a naviga- 
ble channel half a mile in width. The property in controversy is not 
covered specifically by the language of ail the deeds of either party, 

■ *For other cases see same tople & § ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as it Was not in existence in its présent location at tlie tims many of 
them were executed. 

The land, or rather the sand, in dispute lias, during the last two 
centuries, been added to the western end of Rockaway Beach by ac- 
cretion caused by the set of the tides and storms of great severity, 
until Rockaway Point, which formerly lay to the eastward of Barren 
Island, is now south thereof and extends, approximately, as far west 
as the most westerly portion of that island. In other words, Rock- 
away Beach extends across the southern front of Barren Island, sep- 
arated by the half mile wide channel before alluded to. 

The défendants' contention is that the land in controversy was 
formerly attached to the southern portion of Barren Island and has, 
in the process of time, been eroded therefrom by the action of the 
sea and attached to Rockaway Point which, it is argued, now occu- 
pies the same location as was formerly occupied by the southerly por- 
tion of Barren Island. 

We are of the opinion that the proof does not sustain this con- 
tention. The prépondérance of évidence, including the maps and 
government charts, indicates that 75 years ago Barren Island was 
separated from Rockaway Beach by Rockaway Inlet, a channel over 
half a mile in width. During thèse years the tendency has been, 
sometimes during violent storms, but generally by the slow action of 
the sea, to lengthen Rockaway Beach in a southwesterly direction 
until Rockaway Point is' 21/2 miles further west than it was in the 
early part of the nineteenth century. During this period Barren Is- 
land has been eroded and its southern boundary has receded to the 
north, but it has not been established that any part of the island thus 
washed away has been added to Rockaway Beach, which has at ail 
times been separated from the island by a navigable channel ranging 
in depth from 20 to 60 feet. We are also satisfied that no part of 
Rockaway Beach, or Rockaway Point, now in controversy, is in ter- 
ritory ever occupied by the upland of Barren Island. In other words, 
if a line were drawn east and west through the most southerly high- 
water mark to which the island ever extended, it would be consid- 
erably to the north of the rnost northerty portion of the land in con- 
troversy.- 

There is much confusion and contradiction upon minor points, but 
we are thoroughly convinced that the f ollowing f acts are established ; 

First. — Complainant's predecessors owned in 1685 "the land and 
meadow commonly called Rockaway Neck situate, lying and being as 
aforesaid, bounded on the east with Hempstead West Patent line, 
on the south with the marine sea or océan to low water mark and on 
the west with the gut or inlet which makes the bay or sound betwixt 
Jamaica and the said neck and on the north with the said bay or 
Sound as it runs easterly until it cornes to Hempstead line as afore- 
said." In other words, we are convinced that complainant's pred- 
ecessors owned Rockaway Point. 

Second. — From 1685 to the date of the trial Rockaway Point has 
been gradually and imperceptibly working to the west and south. 
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This has been by accretion and not by avulsion, but the défendants' 
access to the sea by a navigable channel has never been eut off. 

Third. — Rockaway Point and Barren Island, no matter how their 
conformation may hâve been changed by the action of the sea, hâve 
always been separated by Rockaway Inlet, a navigable channel Con- 
necting Jamaica Bay and the océan. 

Fourth. — 'Certain sand bars in Rockaway Inlet known as Duck 
Bar, Pélican Bar and by other names, were not a part of Barren 
Island, but were separated therefrom by waters navigable by small 
boats. 

Fifth. — The land in controversy is pliysically annexed to and is a 
part of the complainant's land deeded to his predecessors in 1685. 
He can walk to every part thereof. 

Sixth. — The land in controversy is physically separated from the 
Barren Island land of tue défendants and they can reach no part 
thereof except by crossing a navigable channel a half mile in width. 

Seventh. — The complainant's land is ail located in the county of 
Queens, whereas Barren Island is in the county of Kings, Rockaway 
Inlet being the dividing line between the two counties. Taxes bave 
been paid on the disputed lands by complainant and his predecessors 
and not by the défendants or their predecessors. 

Eighth. — The titles of the défendants ail relate back to the con- 
veyances from Hendrick I. Lott and Nelson Shaw in 1835 who never 
owned any lands except on Barren Island. In the deed from Jerômus 
Lott to Hendrick I. Lott the land is described as — 

"that undivided tract of land, woodlands, meadows, marshes and beaclies 
commonly called and known by the naine of Barren Island, situate, lylng and 
being in thé town of Flatlands, aforesaid, said tract of Island being bounded 
as follows, to wit: NortUerly partly by the Indian creek and partly by the 
l>ay ; easterly by tlie iidet that séparâtes said island from Rocliaway Beach ; 
southerly by the Atlantic Océan ; westerly by the inlet that séparâtes said 
tract of land from Gravesend." 

It will be observed that the deed describes an island which was 
bounded on the south by the océan and was separated from Rocka- 
way Beach, as it is to-day, by Rockaway Inlet. 

Ninth. — There can be no doubt that the défendants' land was orig- 
inally bounded on the south by the high-water mark of the Atlantic 
Océan. That high-water mark is the boundary, where lands are so 
described, is abundantly established. Mulry v. Norton, 100 N. Y. 
424, 433, 3 N. E. 581, 53 Am. Rep. 206 ; Ex parte Jennings, 6 Cow. 
(N. Y.) 518, 528, 16 Am. Dec. 447; Shively v. Bowlbv, 152 U. S. 1, 
57, 14 Sup. Ct. 548, 38 L. Ed. 331. This being the r'ule, it is mani- 
fest that the défendants' title never extended to the sand bars which 
formed and shifted from time to time in Rockaway Inlet during the 
many years that this channel was subjected to the more or less vio- 
lent action of the sea. Unfortunately for the défendants, this action 
has favored the complainant; under différent conditions the inlet 
might bave worked to the eastward, adding to défendants' land and 
eroding the land of the complainant. The court cannot, however, re- 
verse the laws of nature and award to the défendants, property which 
the sea has added to the domain of the complainant. 
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Tenth.— The deeds under which the défendants daim tîtie referred 
solely to land on Barren Island until 1887, when one Henry D. Lott 
executed a quitclaim deed to the défendant Byron Whitcomb of a 
portion of Rockaway Beach and since then a number of other deeds 
hâve been recorded in Queens county. So far as the record title in 
Queens county is concerned, it begins with the deed to Whitcomb. 

Thèse considérations make the décision in Mulry v. Norton, supra, 
inappHcable. The portion of Barren Island carried.away by érosion 
was transported beyond the owners' boundary, at least it has never 
been retumed by accretion or reliction. The place where it was lo- 
catèd is at présent under water. The land which the défendants seek 
to reach is not within their orïgiiial metes and bounds and there is no 
possibility of identifying it as ever having been owned by them or 
as having reappeared within an area so owned by them. Quite likely, 
if the défendants could show that they once owned the territory where 
Rockaway Point now is, the doctrine of the Mulry Case would apply ; 
the difficulty is that they hâve not shown it. The court held in that 
case that owners of adjacent uplands were entitled to land formed in 
front of, or contiguous to, their property, but it has never been held 
that the owner of property, a portion. of which has been washed away 
by the sea, has title to land which has formed over a half a mile dis- 
tant on the other side of a wide, navigable channel at a place to which 
his title never extended. 

The défendants' contention that jn 1855 a storm of unprecedented 
fury burst over this part of the coast, the sea breaking through Bar- 
ren Island and forming an inlet, which is now known as Rockaway 
Inlet, is absolutely in conflict with the charts and is not sufficiently sup- 
ported by the oral testimony to justify a finding that it has been es- 
tablished. Captain Smith, who is, perhaps, the leading witness on this 
subject and who was 72 years of âge when he was sworn, testified as 
to events which occurred 50 years prior to the date of his testimony. 
He says that he lay at the heâd of Hook creek with a vessel loaded 
with coal bound for Elizabethport and when he went down in the 
morning it was blowing a gale. Notwithstanding the unprecedented 
conditions, he put out to sea and reached Elizabethport, where he re- 
mained two days. When he returned he found that "the tide had eut 
right through Barren Island." The examination continued as fol- 
lows : 

"The main Inlet closed up within a week. Q. And attached to what? A. 
Barren Island went across — that went through Barren Island. Q. And at- 
tached to Barren Island? A. It eut right through Barren Island and Barren 
Island was left to the southward. Q. Dld It attach to any part of Barren 
Island? A. No; it eut right through; it went right through Barren Island. 
Q. Where dld it eut through? A. It eut through in theflrst place; what we 
call Pélican; that was the flrst beach that runs to Barren Island; it eut 
right through there, and then it widened to the Southwest Way ; and then it 
went — the . fli-st eut was through Pélican Way, and the Southwest Way 
through Barten Island, and then there is another way that goes down to Duck 
Bar. Q. What part of the island was eut through? A.: As near as I can tell 
It was eut right through the ceuter • • ♦ and left a part of Barren Island 
out on the océan front." 
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The inference to be drawn from his testimony, although we can- 
not find that he so states directly, is that Barren Island was eut in 
two, a new navigable channel formed through the center and that 
the Southern part of the island is now Rockaway Point — the land in 
controversy. That such a cataclysm occurred is inherently so im- 
probable that we should hesitate to accept it, even if corroborated by 
other witnesses called by thé défendants. But it is net corroborated 
except as to inconsequential détails. We bave no doubt that Captain 
Smith intended to tell the truth and it is probable that he was misled 
by assuming that the shifting bars south of Barren Island were ac- 
tually a part of the island itself instead of being separated therefrom 
by four feet of water at high tide. It is unnecessary to review the 
testimony in détail upon thèse questions further than to say that we 
are of the opinion that the prépondérance of évidence establishes the 
propositions heretofore stated. 

This suit was brought January 3, 1905, under sections 1638-1650 
of the New York Code, which provide for an action to compel the 
détermination of a claim to real property at the instance of a person 
claiming it in fee who bas been in possession for one year. As be- 
fore stated, the complainant bas established title to the land in con- 
troversy and is entitled to maintain the action to quiet title unless it 
appears that the défendants hâve been in such actual possession as to 
require an action of ejectment. 

The facts regarding the claim of adverse possession are stated in 
the opinion of the judge of the Circuit Court and need not be repeated 
hère. Suffice it to say that leases to certain tenants were made by 
défendants, of small lots along the beach. Thèse tenants afterwards 
took leases from the complainant's predecessors, thereby recognizing 
his title. Notices forbidding trespassing bave been posted from time 
to time by défendants and a monument was set up on the land in 1887. 
During the summer months one Smith Poster lived on the property 
with the consent of the défendants and acted as their agent in cer- 
tain particulars. He built a lodge and some cabins for sportsmen, 
which were burned down in 1903 by an order of the court issued in 
an action commenced by agents of the complainant, which order was 
subsequently held to be illégal. 

At the time this action was commenced, however, Foster had no 
possession which would justify an action of ejectment. Since his 
éviction the only structure which he had upon the premises in ques- 
tion was a houseboat which was drawn up on the beach. Hère he 
slept a portion of the time; his family living at the life-saving sta- 
tion, not on the disputed premises. It is difficult to see, therefore, 
who could hâve been made défendants in an ejectment action and what 
resuit could bave been obtained had such an action been commenced. 
The complainant could not bave Sued the so-called Lott lessees for 
the reason that they were his own tenants. He could not hâve sued 
Foster for the reason that he was only the occupant of a houseboat, 
which he occupied occasionally only. It was not his home and could 
bave been floated away at any time. 

Complainant could not bave sued the défendants in ejectment be- 
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cause their attempts to establish dominion over the land did not amount 
to possession within any of the authorities with which we are famil- 
iar. When it is remembered that the property in dispute is three miles 
long and nearly a mile in width, that it is not cultivated, inclosed, im- 
proved, or used for the supply of food or capable of such use, it will 
be seen how inconsequential and trivial would be the occupation of a 
f ew small lots along the beach, even if ail the défendants' claims were 
conceded, that they were so occupied. 

But in fact the claim of adverse possession must rest upon the so- 
called possession of Smith Foster. We are asked to dismiss this ac- 
tion, which will settle the title to hundreds of acres, upon the theory 
that the question can be determined in an ejectment suit against the 
owner of a wandering scow which was drawn up on the beach and 
used occasionally by him as a lodging house. 

The deed to complainant is not void for champerty. It is enough 
to say on this subject that at the time of the delivery of the deed there 
was no one in the actual possession of the property, claiming under 
a title adverse to that of the grantors. 

The défendants argue that they were entitled to a jury trial and 
that the refusai to grant their request in this regard was error, re- 
quiring a reversai of the decree. The action is in equity to quiet title 
to land and there is no provision of law which gives the défendant 
the right to a trial by jury in such an action in the fédéral courts. 
The law assimilating the practice of the fédéral courts to that of the 
State courts: expressly excepts equity causes. The provision of the 
Revised Statutes of the United States is as foUows: 

"The practice, pleadlngs and forms and modes of proceedirigs In civil caus- 
es, other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform as near as may be, to the practice, pleadlngs, and forms and 
modes of proceedlng exlsting at the tlme In like causes in the courts of record 
of the State wlthln which such Circuit or District Courts are held." Rev. St 
{ 914 (U. S. Comp. St. 1901, p. 684). 

There is no provision for trial by jury of the issues in equity causes 
in the United States courts, and, therefore, the state statutes and dé- 
cisions are inapplicable. The judge of the Circuit Court was correct 
in refusing to follow the practice of the state courts. Assuming that 
a fédéral judge might, upon proper application, in such an action, 
hâve framed feigned issues for trial by a jury, his granting the re- 
quest is entirely discretionary and his failure to grant it furnishes 
no ground for reversai. " ~^ 

The decree is aJfirmed with costs.. 
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LANGDON V. TAYLOR. 
(Circuit Court of A^peals, Second Circuit. July 1, 1910.) 

No. aie. 

1. Trial (§§ 71, 390*) — Direction of Verdict— Subséquent Jurisdiction. 

Al'ter a verdict is dlrected and the jury discliarged, the trial judge 
may set the verdict aside aud graut a uew trial ; but lie lias no jurisdic- 
tion to adndt new évidence, niake new flndlngs on tlie évidence already 
glven, or add to or subtract froin the record. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 107; Dec. Dig. §§ 
71, 390.*] 

2. Brokers (§ 7*) — Contract — Provisions. 

Where a eontract employlng a broker to sell coal lands provlded for 
the payment of a commission on the broker efCecting a sale within six 
months from August 19, 1904, and further provlded that, if durlng the 
six months the broker named to the owner a probable purchaser and the 
property came under tUe control of the person so named, the broker 
should be entitled to the commission if the sale or lease was made within 
a year from February 19, 1905, the agreement was neither unilatéral 
nor abnormal. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 5-8; Dec. Dig. 
§ 7.*] 

8. Brokers (§ 56*) — Sale of Ooal Peopertt— Right to Commissions. 

Défendant employed plaintiff to sell certain coal land for $250,000, 
agreeing to pay $10,000 commissions in case a sale was effeeted within 
six months from August 19, 1904, and that if during such time the broker 
named to défendant a probable purchaser, and the property came under 
such purehaser's control within a year from February 19, 1905, the broker 
should be entitled to commissions. Plaintiff, on the day the agreement 
was made, named the Ontario & Western Railway as a probable pur- 
chaser, and within the time speclfied the land was sold to R., who was 
secretary and treasurer of the railroad Company, and also of the S. Coal 
Company; the sale having been made through B., who was attorney 
for both companies. R. thereafter transferred the property to the S. 
Coal Company, ail of the stock of whlch, except a few quallfying shares, 
was owned by the railroad company, and it was also shown that a ma- 
jority of the coal company's directors were directors of the railway Com- 
pany. Eeld, that the property was sold to the railway company within 
the terms of the eontract, entitling plaintiff to commissions. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 56.*] 

In Error to the Circuit Court of tlie United States for the Western 
District of New York. 

Action by William H. Taylor against Andrew Langdon. Judgment 
for plaintiff for $12,209.34, and défendant brings error. Affirmed. 

Kenefick, Cooke & Mitchell (James McCormick Mitchell, of coun- 
sel), for plaintiff in error. 

George B. Curtiss and Albert L,. Watson, for défendant in error. 

Before I.ACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The record présents no question of fact. 
At the close of the testimony both parties moved for the direction of 
a verdict. The question at issue is one of law and dépends upon the 
construction of a written instrument. The f acts are as f ollows : 

Andrew Langdon, the défendant, was the owner of a tract of coal 

•For other cases see same topic & § nximeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 25 
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land at Carbondale, Pa. William H. Taylor, the plaintiff, residing at 
Scranton, Pa., was a inan of expérience in buying, selling, and leasing 
coal property. Xangdon desiring to sell his coal land employed Taylor 
as his agent to effectuate the sale, the parties entering into a written 
agreement August 19, 1904. The paragraphs of this contract which 
it is necessary to consider are as follows : 

"Second. — Wlien sale has boeu made. the party of tlie flrst part agrées to 
aeeept in full payment for the aliove property tlie sum of two huii'lred and 
flfty lliousand dollars ($250,00;).(X)) less tlie suin of ten thousand dollars 
(810,000.00) to be paid by tlie party of the flrst part to the party of the second 
part as his commission, it being agreed that the party of the second ])art 
has the privilège of obtaining, and shall be paid as a fnrther profit to himself, 
whatever aniouut may be secured for the property over and above the price 
of two hiuidred and fifty thousand dollars (.$2.jO,OO0.OO) and further agrées 
to promptly deliver the sald property with free and unencumbered title to the 
purchaser thereof. 

"Thlrd. — It is distiuctly understood and agreed that the period given to the 
party of the second part in which to dispose of this property is six (6) nionths 
from the date hereof , and it is further understood and agreed, that if the 
property should be sold or leasod, or come under the control of, in any man- 
ner, any of the parties who may be named during the said six (G) months to 
the party of the flrst part, or auy of his agents or représentatives, by the 
party of the second part as probable purehasers or lessees, then in that eveut 
the commission herein ($10,000.00) is to be paid the party of the second part 
by the party of the flrst part upon the consummation of sale or lease to such 
parties whenever the same mlght oceur. 

** * * *;• * * * * 

■ "Slxth.— If at the end of six (6) ^'months from the date hereof, no sale or 
lease has been effected. then this agreement sliall be null and void, except as 
to the provision in Section 'Three' which will remain in full force and efCect 
for one (1) year thereafter." 

The plaintiff testified that on the day the agreement was made he 
named thé Ontario & Western Raiiway, the Scranton Coal Com- 
pany, and some others, as probable purehasers. In this he is corrob- 
orated by Morgan Davis, Jr., but the défendant dénies that the Scran- 
ton Coal Company was so mentioned. It is suggested by counsel for 
défendant that the Scranton Coal Company, which becâme the ultimate 
purchaser, cannot be considered by the court for the reason that the 
assertion that it was named by the plaintiff is disputed by the défend- 
ant. We incline to the opinion that by moving for the direction of a, 
verdict the défendant conceded ail the facts as sworn to by the plain- 
tiff, contending that, eyen in their most favorable aspect, they pre- 
sented no ground for recovery. At the close of the évidence both 
sides moved for a direction and the défendant made no request that 
the question — whether or not the coal company was named — should 
be submitted to the jury. 

After the direction of the verdict the jury were discharged and the 
court adjourned for two months with permission to présent the ques- 
tion again upon a motion for a new trial. On the adjournedi day coun- 
sel for the défendant presented 44 spécial fîndings of fact which he re- 
quested the court to find and asked to be heard upon the question of 
fact "as to whether the Scranton Coal Company was named by the 
plaintiff as a probable purchaser." The court very properly declined 
to make any spécial fîndings and the défendant reserved an exception. 
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He also filed 12 exceptions to the "remarks of the court" in deciding 
the motions for the direction of a verdict. In making thèse requests 
and noting thèse exceptions counsel for the défendant has, we think, 
been misled into thinking that because the jury was instructed as to its 
verdict, the trial is to be considered as if it were a trial by the court, 
a jury having been waived. 

Of course, after the verdict was directed and the jury discharged 
the record in the Circuit Court was made up. The trial judge could 
set the verdict aside and grant a new trial, but he could not admit new 
évidence or make new findings upon the évidence already in, or add 
to or subtract from the record in any way — the trial was ended. 

It seems probable that defendant's counsel are now in accord with 
thèse suggestions for they say in their brief, regarding their exceptions 
to the remarks of the court in directing the verdict : 

"We hâve come to the conclusion that It was wholly tinnecessary to file any 
such exceptions. The exception taken to the verdict directed was clearly 
sulBcIent to raise every question of law presented by the undisputed évidence." 

Whether or not counsel dispute the proposition that the Scranton 
Coal Company is to be considered as one of the probable purchasers 
named by the plaintiff, is not entirely clear. We think we are justified 
in assuming that they do not, in view of the fact that, in response to 
an inquiry by the court, counsel expressly stated that they did not wish 
to go to the jury upon this question, and also in view of the following 
quotation from the defendant's brief : 

"We do not, however, propose to discuss the évidence on this issue, because 
we must assume that the question was resolved against us by the direction 
of a verdict in the plaintlff's favor in the court below. We eannot argue the 
question of fact hère. The only question presented In this regard is whether 
the Circuit Court should not hâve submitted this one issue of fact to the jury, 
or made a spécial finding thereon in accordance with our request." 

However this may be, we do not deem it of vital importance because 
it is conceded on ail hands that the Scranton Coal Company is a créa- 
ture of the Ontario & Western Railway Company and that the latter 
Company was named by the plaintiff. AU of the capital stock of the 
coal company was owned by the railway company except the few 
shares necessary to qualify the directors. Counsel for défendant say in 
their brief: 

"We do not deny that the Scranton Coal Company was, In a certain sensé, 
controlled by the New York, Ontario & Western Railway Company by virtue 
of Its stock ownershlp ; nor do we deny tliat Rlckard was, in a certain sensé, 
controlled by the Scranton Coal Company in regard to the purchase In ques- 
tion, because It furuished hini the money with which to effect such purchase." 

If, then, it appears that the defendant's coal landi was sold or leased 
to the Scranton Coal Company during the period stipulated in the con- 
tract, it follows that it came under the control of a purchaser named 
by the plaintiff ; to wit, the Ontario & Western Company. 

Turning now to the contract we find nothing ambiguous in its pro- 
visions. Langdon employed Taylor to sell his Pennsylvania coal 
land for $250,000 and agreed to pay Taylor $10,000, as his commis- 
sion, in making the sale if made within six months from August 19, 
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1904. The agreement further provides that if dliinng tlie said six 
months Taylor names to I_,angdon â probable purchaser and the prop- 
erty cornes, under the control of the person so named Taylor shall be 
entitled to the said suni of $10,000 if the sale or lease is made within 
one year from February 19, 1905. We see nothing abnormal or 
unilatéral in this agreement. The provision preventing a surreptitioiis 
sale to the broker's customer is not iinusual and, in view of subsé- 
quent events, seems to hâve been wise and necessary. It was simply a 
stipulation on L,angdon's part that if Taylor disclosed to him the 
name of the party to whom he proposed to sell the property and that 
party came into full control prior to February 19, 1906, he (Taylor) 
shouldi not lose his commission. In légal effect it was as if Langdon 
had said to Taylor: 

"If you sell my coal property or give me the name of a customer who buys, 
leases or gets full control of said property witliin elghteen montlis, so that 
I reeeive $250,000, I will pay you $10,000." 

In the learned brief of the counsel for défendant, considérable space 
is devoted to the légal and technical meaning of the word "commis- 
sion." We deem it unnecessary to follow this discussion for the rea- 
son that there can be no doubt as to the meanin'^ of the parties in the 
agreement in question. The $10,000 which Langdon agreed to pay is 
described as a "commission." It might as well hâve been called "fee" 
or "compensation," or it might hâve been left undesignated. Strike 
out the words "as his commission" and the meaning is precisely the 
same. In other words, there can be no question regarding the amount 
to be paid Taylor or the services he was to render to earn it. Prob- 
ably no one will dispute the proposition that if the money had been 
paid by the Ontario & Western Company and if the deed had been 
taken by it within the time named, Taylor would be entitled to the 
$10,000 even if he had done nothing more. He had named the pur- 
chaser who took the deed and, under the contract, was entitled to the 
compensation therein stipulated. How then is the liability altered if 
it appears that the actual purchaser, who furnished the money and 
obtained full control of the property, for reasons of its own placed the 
légal title in a corporation absolutely owned and controUed by it? 

Without intending to intimate that the défendant has been guilty 
of disingenuous conduct, we think it cannot be denied that a ruling 
exculpating him because the deed was not actually taken by the On- 
tario & Western Company would open wide the door to chicanery and 
fraud. 

It remains to consider whether, prior to February 19, 1906, the 
defendant's coal lands were sold, leased or came under the control of 
a purchaser named by the plaintiff. On December 28, 1905, the prop- 
erty was deeded by Rickard to the Scranton Coal Company. If this 
Company was named by Taylor it follows that, under the strict, literal 
meaning of the contract, it was sold to one of his "probable pur- 
chasers." 

But, in order to avoid the complications regarding the disputed ques- 
tion of fact before advertfjd to, we think there can be no answer to 
the proposition that by the deed to the coal company the property came 
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under the control of the Ontario & Western Company — concedecUy 
named by plaintiff. The money which was paid to the défendant on 
November 16th upon the contract and the $225,000 paid him on De- 
cember llth was ostensibly furnished by the Scranton Coal Company. 

Ail the capital stock of the Scranton Coal Company amounting to 
$200,000 was owned and held by the Ontario & Western Company ex- 
cept a few qualifying shares, as before stated. A majority of the coal 
company's directors were directors of the railway company. James E. 
Burr, through whom the property was purchased was the attorney for 
both companies. James E. Rickard in whose name the first deed was 
taken was secretary and treasurer of both companies. It is unnec- 
essary to pursue the subject as we hâve no doubt that the Ontario 
& Western Company furnished the money which purchased the land 
in question, acquired full control and is the de facto owner of the 
same. 

It is contended by the plaintiff that the défendant knew, or shouldl 
hâve known, that the parties who dealt with him and procured the 
transfers of the property were in fact the agents of the Ontario & 
Western Company. It is also argued by the plaintiff that the trans- 
fer of the title by the circuitous method shown was but a subterfuge 
to enable the défendant to avoid his contract obligations. We do not 
consider it necessary to décide thèse questions. 

The judgment is affirmed with costs. 



SLENTZ v. WESTERN BANK NOTE & ENGRAVING CO. OF CHI- 
CAGO, ILL. 

(Circuit Court of Appeals, Third Circuit. August 1, 1910.) 

No. 24. 

1. Trial (f 142*) — Province of Court and .Tuet. 

Where the facts are in dispute, so tiiat différent inferences might be 
drawn, a verdict could properly be for either party, and the court cannot 
become a fluder of facts and a décider of alternative inferences. 

[Ed. Note. — For other cases, see Trial, Cent. Big. § 337; Dec. Dig. ? 
142.*] 

2. Master and Servant (§ 289*) — Injury to Servant— Action— Question 

FOR Jury— Négligence. 

In an injury action by a servant, whether he was négligent Jield, under 
the évidence, for the jurj-. 

[Ed. Note. — For other cases, see Master aud Servant, Cent. Wg. §§ 
1089-1132 ; Dec. Dig. § 289.*] 

In Errer to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Action by Andrew Slentz against the Western Bank Note & Engrav- 
ing Company of Chicago, 111. There was a verdict for plaintiff, and 
a judgment for défendant notwithstanding the verdict, and plain- 
tiff brings error. Reversed, with directions. 

Meredith R. Marshall and Thos. M. & Rody P. Marshall, for plain- 
.tiff in error. 

•For other cases see same topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Edwin W. Smïth and Reed, Smith, Shaw & Beal, for défendant in 
error. 

Before BUFFINGTON and LANNING, Circuit Judges, and ARCII- 
BALD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Andrew Slentz 
obtained a verdict for personal injuries against the Western Bank 
Note & Engraving Company. The défendant on the trial asked the 
court to charge that "under the pleadings and ail the évidence the 
verdict must be for the défendant," and, the verdict being in favor 
of the plaintifï, it subsequently moved the court to enter judgment in 
its favor non obstante veredicto. Such motion was granted, and, 
judgment being entered, plaintiiï sued out this writ and assigned 
for error such entry. 

After a careful examination of the proofs, we are of opinion the 
court was right in submitting the case to the jury. The facts were 
in dispute, and, when established, différent inferences might be drawn 
from Ihem. As such facts or inferences were drawn, the verdict could 
properly be for either party. Under such circumstances a court cannot 
become a finder of facts and a décider of alternative inferences. Dal- 
mas V. Kemble, 215 Pa. 410, 64 Atl. 559; Ackley v, Bradford Town- 
ship, 32 Pa. Super. Ct. 487. 

The proofs of the plaintif? show that the J. B. Orr Company, for 
which he was working, was moving printing machinery for the de- 
fendant Company from its old location to a new building. The ma- 
chinery was carried in transit on an elevator operated by the défend- 
ant, from the ground floor of such new building to the upper ones oc- 
cupied by the défendant. The elevator was at the rear end of a dark, 
unlighted hall. After the defendant's elevator operator helped put 
the machinery on and remove it from the elevator, during the two 
days the moving was being donc, he had always kept the elevator at 
the floor where the machinery was being loaded until the work was 
fmished and the men were ready to go up or down on the elevator. 
Slentz had never ridden on the elevator, but had alway.s walked up 
and down the stairs. The building was only partially completed, and 
there was no gâte or guard in front of the elevator, but there was no 
proof that Slentz had seen the latter except in place. On the second 
day Slentz, after helping on one of the upper floors to unload and 
move certain articles from the elevator, walked down stairs carrying 
some tools. As he passed near the elevator on his way to the wagon 
to leave the tools, he was told to get some rollers that had just been 
brought down on it. He then called to Barnett, who was employed by 
the défendant to run the elevator, "Hâve you got them rollers on the 
elevator?" to which Barnett replied that he had. The plaintifï then 
said, "Wait a minute, and I will come and get them," to which Bar- 
nett replied, "Ail right." Slentz then went about twenty feet to the 
wagon, laid down his tools, and returned to the elevator. Instead of 
remaining, as plaintiff contended lie promised to do, Barnett had mean- 
while taken a workman to one of the upper floors, leaving the shaft 
unprotected. The plaintifï returned to get the rollers, and thought 
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he saw the elevator in place. He stooped and reached into the open- 
ing to get the rollers, but instead fell forwardi into the shaft and was 
injured. This testimony was denied; but, the jury having found for 
the plaintiff, we must regard it as estabhshed that Barnett said what 
Slentz testified to, and that it was meant and accepted as a promise 
to Slentz that he would wait there for him. 

Under such circumstances the question of Slentz's conduct, as bear- 
ing on the question of négligence, was for the jury, and in determining 
that question the effect of Barnett's promise was to be given due 
weight. In Northern Pacific Railroad Company v. Amato, 144 U. S- 
465, 12 Sup. et. 740, 36 L,. Ed. 506, a railroad section hand walked 
across a bridge and gave no thought to the approach of a train, be- 
cause the boss had told him no train would come over the bridge at 
that hour. The trial court in its charge told the jury that, on the 
question whether it was a prudent thing for the plaintiff to walk across 
the bridge in the manner he did and not see the engine approaching 
until it was directiy upon him, they had a right to take into considéra- 
tion the statement, which he said was made to him by the boss, that 
it was safe for him to cross at that time, and that no engine would 
go over the bridge until about half-past 7 o'clock. Of this the Su- 
prême Court say : 

"The testimony of the plaintiff that the boss or foreman of the défendant 
had told him that no train or engine would come over the bridge until about 
7 or half-past 7 o'clock was properly to be taken into considération by the 
jury in determining the question whether the plaintiff was négligent In not 
seeing the engine. We coneur also with the vlew * * * that it was fairly 
a question for the .iury to détermine whether or not it was négligence on the 
part of the plaintiff not to beep a lookout for a coming engine, in view of the 
assiirance of the boss that there was none to come, and that the case Is qulte 
within the décisions in Bradley v. New York Central Railroad, 62 N. Y. 09. 
and Oldenburg v. New York Central Railroad, 124 N. Y. 414 [26 N. B. 1021]." 

In view of this and other décisions, viz., Ernst v. Hudson Com- 
pany, 35 N. Y. 9, 90 Am. Dec. 761, Cary v. Morrison, 129 Fed. 177, 
63 C. C. A. 267, 65 E. R. A. 659, Métal Company v. Maroni, 123 
Fed. 410, 59 C. C. A. 518, Allis Company v. Reilley, 143 Fed. 298, 
74 C. C. A. 436, Swift v. Langbein, 127 Fed. 111, 62 C. C. A. 111, 
and in light of the facts of Barnett's promise and his usual course of 
keeping the elevator on the level of the floor where this moving gang 
was working, we are clear that the question whether the défendant 
was guilty of contributory négligence was for the jury and not the 
court to décide. The case f ails within the principle laid down in Rail- 
road v. Stout, 17 Wall. 657, 21 L. Ed. 745 : 

"Certain facts we may suppose to be clearly established, from whieh one 
sensible, impartial man would Infer that proper care bad not been used and 
that négligence existed, and anotber man equally sensible and equally Im- 
liartial would infer that proper care had been used and that there was no nég- 
ligence. It is this class of cases and those akin to it that the law commits to 
the décision of the jury." 

Judgment will therefore be reversed, with directions to enter judg- 
ment for the plaintiff, in accordance with the verdict rendered by the 
jury. 
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WING SING LUNG & CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. June 27, 1910.) 

No. 872. 

1. CUSTOMS DtlTIES (§ 38*) — CXASSIPXCATION— Ohinese Satisages— "Bologna 

Sausages." 

The provision In Tarife Act .Tuly 24, lSn7, c. 11, § 2, Free List, par. 655, 
30 Stat. 201 (a. S. Couip. St. 1901, p. 1687), for "sausages, Bologna," does 
not include sausages of Chinese origin, uuder the circumstances of thls 
case. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 38.*] 

2. CusTOMs Duties (§ 17*) — Construction oe Statutes— Fluctuatjng Db- 

PAKTMENTAL PlîACTICB. 

Held, tliat sundry officiai rulings as to the seope of a tariff provision 
did not go so far as to establlsh a departmental usage of a determlnate 
character, as they fluctuated with regard to several importations in ae- 
cordance vsàth the pecullar facts in référence thereto. 

[Ed. Note. — For other ca:ses, see Customs Duties, Dec. Dig. § 17.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For décision below, see 171 Fed. 906, affirming a décision by the 
Board of United States General Appraisers (G. A. 6,250, T. D. 29,- 
923), which had affirmed the assessment of duty by the collector of 
customs at the port of Boston. The case was submitted on briefs, 
without oral argument. 

Searle & Pillsbury, Guy A. Ham, and William E. Waterhouse, for 
importers. 

D. Frank Lloyd, Asst. Atty. Gen., and Thomas M. Lane, Sp. Atty., 
for the United States. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a customs case, depending on 
the application of paragraph 655 of the tariff act of 1897 (Act July 24-. 
1897, c. 11, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1687]), part of 
the free list thereof, containing only the following words : "Sausages, 
Bologna." The décisions of the collector, the Board of General Ap- 
praisers, and the Circuit Court were in favor of the United States; 
and, as the questions involved are not questions of law, but purely 
questions of fact, and as in no' event can it be said that the importers 
make a clear case, the usual rule firmly established by the Suprême 
Court applies, that the concurrence of two tribunals with référence to 
a mère question of fact is not to be set aside, except for very grave 
reasons. Nevertheless, the ingénions argument submitted' for the im- 
porters justifies us in giving the matter some further attention. 

The importers admit that this is "common Chinese sausage," and 
they state what are the component parts. They maintain that the ex- 
pert called in behalf of the importers testified that in the trade the term 
"Bologna sausages" means sausages similar in structure to those in 

*For other cases see same tcpic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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question hère. Kevertheless, the expert referred to, who is an Italian, 
and a large dealer in sausages imported from Italy and nearby coun- 
tries, and perhaps in sausages made in the United States, closes his 
testimony as follows: 

"Q. When you were testifying in ansvver to Mr. Garland's cross, you said 
*tliey,' meaning the importation in question, 'were not known in tlie trade as 
Bologna sausage.' A. Kot in the United States." 

There is, indeed, no évidence in the record that any such trade 
nomenclature ever included the "common Chinese sausage." 

However, what the importers rely on are sundry rulings of the offi- 
ciais which undoubtedly broaden out the application of the words 
"sausages, Bologna," as normally understood. Nevertheless they do 
not go so far as to establish a departmental usage of a determinate 
character, because they fluctuate with regard to several importations 
in accordance with the peculiar facts in référence thereto; and each 
of them disposes of a spécial question of faqt only, and none deals in 
any way with any such rule of law, or any such gênerai rule of con- 
struction, as would give the statute any spécifie effect. The ruling of 
Assistant Secretary Tichenor of April 17, 1899 (T. D. 9,340), goes 
the farthest of any, in that it permits the classification of "Frankfurter 
sausages" under the paragraph in question, stating "that the materials 
from which they are made are similar to those used in the manufac- 
ture of German sausages, which are admitted free as Bologna sau- 
sages." Therefore the "Frankfurters" were held substantially the 
same in quality as Bolognas strictly and geographically so designated, 
so that the only diiïerence was with référence to the particular lo- 
cality where they were made. They were apparently the same things, 
although with a différence in name. They might also corne, in a broad 
way, through kindredship, within the rule declared in S. S. Pierce Co. 
V. United States, decided in the Circuit Court for the District of Mas- 
sachusetts on February 13, 1910. 176 Fed. 440. As the United 
States justly say, the material of this importation consists of "chunks 
of fat and lean beef in rather coarse condition," "the méat is not chop- 
ped fine," "and it is a crude, unsavory looking product, having neither 
the qualities of Bologna sausage nor its réputation." It is a fair 
adaptation of the language of the importers to observe that it "seems 
like straining the doctrine of commercial désignation beyond its lim- 
its to hold that an article of Chinese origin, imported and dealt in ex- 
clusively by Chinese, and sold exclusively to Chinese," and of the 
character shown hère, and without the aid of any trade nomenclature, 
can be held to be covered in by the statutory expression "sausages, 
Bologna." 

The judgment of the Circuit Court is affirmed. 
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' NEALL V. P. DOUGHBRTT CO. 

THE SOMERS N. SMITH. 

(Circuit Court of Appeals, Second Circuit. July 5, 1910.) 

Nos. 244-245. 

TowAaE (§§ 3, 7*) — BbeslCH or Towage Contracta-Service in Nature of 
Salvaoe. 

Llbelant's tug was employed by respondent to tow three barges to Nor- 
folk from AssateagLie, Va., where tliey had been ancliored in a storm, re- 
spondeiit's tovving tug liaving been disabled. They were represented as 
being in a safe anchorage, but were found to be in the breakers in a dan- 
gerous position, and wliere tlie tug could not reaeti tliem because of her 
draft, and smaller vessels refused to attempt to take a line to them owing 
to tlie danger. After making evçry effort, the tug gave up for the day, 
and durlng the night one of the barges having begun to leak. and being 
in danger of slnking, her master slipped her anchor, and allowed her 
to drift ashore. In thq niorning the storm having abated, the tug, with 
the assistance of a llfe saving crew, got a Une to the other two, and 
by direction of respondent towed them to a place of safety, and left them. 
Eeld, that she was not liable for breach of her towlng contract, nor for 
the going ashore of the one barge, but was entitled to recover for the 
towage service rendered to the others in tlie nature of salvage, and that 
an allowance of $500, uiade by the trial court, would not be disturbed. 

[Ed. Note.— For other cases, see Towage, Cent Dig. §§ 3, 6, 7, 10 ; Dec. 
Dig. §§ 3, 7.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by Frank L. Neall, as trustée, against the P. 
Dougherty Company and cross-libel by the P. Dougherty Company 
against the tug Somers N. Smith. . Decree for libelant Neall on both 
original and cross-libel (168 Fed. 415), and the P. Dougherty Company 
appeals. Affirmed. 

See, also, 159 Fed. 1016. 

On appeal from decrees of the District Court for the Southern Dis- 
trict of New York in favor of Frank L. Neall, as trustée, for $875.39 
damages and costs in the first of the above entitled actions, and for 
$316.89 costs in the second of said actions. In the first action Neall, 
as trustée, recovered $500 for towage service, in the nature of salvage, 
and costs. In the second action, which was a cross-libel filed by the 
Dougherty Company to recover damages against the tug Somers N. 
Smith for its alleged breach of a contract of towage, the libel was dis- 
missed with costs. In both actions the Dougherty Company appeals. 

De Lagnël Berier (James J. Macklin, of counsel), for appellant. 

Robinson, Biddle & Benedict (Roderick Terry, Jr., and W. S. Mont- 
gomery, of counsel), for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On the 23d of March, 1906, the tug Mar- 
garet owned by the P. Dougherty Company started from New York, 
with three barges in tow, bound for Norfolk, Va. The barge Dendron, 

*For other cases see same tojjio & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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loaderl, was next the tug on a hawser and the barges Norfolk and Em- 
brey, light, also on hawsers, were being towed, in the above order, be- 
hind the Dendron. On the next day the flotilla encountereda heavy 
northeast gale and snowstorm, and endeavored to find shelter in Tom's 
Cove, Virginia. On the way in the Dendron's hawser fouled the tug's 
propeller and the tug anchored and signaled the tow to anchor also. 
This was donc, but the Margaret could not hold her ground and, be- 
ing unable to operate her propeller, drifted upon Wallop's Beach. Thp 
three barges remained at anchor. 

The situation was one of great danger, the barges being exposed 
to a northeast gale, a heavy sea and a lee shore, less than a mile 
distant. 

On the 25th of March the master of the tug Somers N. Smith, 
having heard of the stranding of the Margaret, started from Delaware 
BreakwAter to render such assistance as was needed, but before leav- 
ing the breakwater he was recalled by signal, to await the resuit of a 
conversation over the téléphone between the owners of the Smith 
and the Margaret. This conversation resulted in an agreement that the 
Smith should proceed to Assateague and tow the three barges to Nor- 
folk for $500. If she succeeded in floating the Margaret without 
delay she was to get $200 in addition, or $700 in "ail. The Smith 
reached Assateague at 7 :30 a. m. on the morning of the 26th, found the 
barges laboring in a heavy sea and endeavored in every way possible 
to get a line on them, but without success. The tug drew too much 
water to approach them successfully and as it was she struck bottom 
several times. No smaller boat would attempt so dangerous an under- 
taking. Ail requests to do so were refused. 

On Monday night the master of the Dendron, finding that she was 
leaking and might fill and sink, threw off the anchor chain, letting both 
chain and anchor go, and she drifted on the beach. The next morning 
it was possible, with the assistance of the life savers, for the Smith 
to get a line to the other barges and they were towed to a place of 
safety. She could hâve towed them to Norfolk if the Dougherty Com- 
pany had permitted. The foregoing brief outline of the testimony 
sufïïciently states the facts necessary for a détermination of the prin- 
cipal questions involved. The détails are stated at length in the opin- 
ions of the District Judge and the commissioner. 

The libel of the Dougherty Company cannot be maintained. The 
Smith started out with a wrecking crew, but she was turned back and 
discharged her crew on hearing from the owner of the barges that 
a salvage service was not desired. On reaching Assateague she found 
the barges in a location so dangerous that it was impossible to get a 
line to them, in the then condition of the weather. The Dendron went 
ashore through the action of her own master. His act in casting the 
anchor chain overboard probably saved her from sinking in deep 
water. But whether wise or otherwise his action cannot be imputed 
to the Smith. If a fault, it was the fault of an agent of the Dougherty 
Company and not of the Smith or her agents. 

That the Smith is entitled to some compensation for her services is 
too plain for debate. She came from the Delaware Breakwater at 
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the request of the Dougherty Company to rescue the barges and tow 
them to Norfolk. She had every reason to believe that they were in 
no immédiate danger. She was a large and powerful tug drawing 131/2 
feet oï water, well manned and equipped for the service for which she 
was employed, and was occupied at least 50 hours in the service. She 
was in no way responsible for thé loss of the Dendron and would hâve 
towed the other two barges to Norfolk had she net been ordered back 
to the Delaware Breakwater by the Dougherty Company. 

There was proof that $10 per hour was a reasonable compensation 
for such services as she rendered, and the amount agreed on by the 
parties — $500 — 'was not for salvage but for a towage service. It may 
be that if the case had been tried in the fîrst instance before this 
court a smaller sum than $500 would hâve been allowed, but the 
question hère is— Was the award so excessive as to justify us in setting 
it aside and awarding à smaller amount ? We think not. The Smith 
was entitled upon the facts to a substantial award and we cannot say 
that $500, which amount was approved by the Judge and the com- 
missioner, both admiralty lawyers of large expérience, is excessive or 
unwarranted by the testimony. 

The decrees are affirmed with interest and costs. 



DTCKINSON V. NETHERLAND AMERICAN STEAM NAVIGATION CO. 
(Circuit Court of Appeals, Second Circuit. June 30, 1910.) 

No. 286. 

Shipping C§ 81*) — Négligent Management of Vessel— Cetjshing Ooaling 
Babge Againist Pier. 

A coal barge was placed between a large steamship and a pier at ebb 
tlde, wliich tended to keep the steamship away from the pier, and re- 
mained there until high tide. It was afterward found that her sida 
next the pier was crushed in. The steamship was made fast to the pier 
by Unes, and also breasted off by two booms whieh extended on an up- 
ward slant from the pier to her side. Held, on the évidence, that the 
injury to the barge was caiised by her being squeezed between the steam- 
ship and the pier when the tide rose, due apparently to the élévation 
of the outer ends of the booms, which permitted the steamship to come 
doser to the pier, and that her owner whose employés so placed and left 
the barge was liable therefor. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 344, 345; 
Dec. Dig. § 81;* Navigable Waters, Cent. Dig. § 98.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by G. E. Dickinson against the Netherland Ameri- 
can Steam Navigation Company. Decree for respondent, and libelant 
appeals. Reversed. 

This cause comes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel brought to 
recover damages alleged to hâve been sustained by the coal barge 

*For other cases see samé topic & § numeee In Dec. & Am. Digs. 1907 to liate, & Ilep'r Ir,i exes 
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California through being crushed between the respondent's steamship 
Rotterdam and the pier at which she was lying. 

Wheeler, Cortis & Haight (J. W. Griffin, of counsel), for appellant. 
Wing, Putnam & Burlingham (James Forrester, of counsel), for 
appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The décision of the District Judge 
merely contains the statement that, "there is nothing in The Adelaide, 
as reported in 131 Fed. 1003, to change the view of the évidence ex- 
pressed at the hearing;" but the record contains no statement of what 
that view was. We hâve reached a différent conclusion for the 
f ollowing reasons : 

(1) The coal barge, which carried 500 tons of coal, was put by re- 
spondent's employés in between the steamship Rotterdam and the pier 
on fiie evening of June 26, 1908. The steamer lay on the south side 
of the pier, and was made fast with lines, and was also breasted ofï 
witli two booms. The tide was then ebb, and its natural tendency was 
to keep the Rotterdam as far away from the piers as the lines would 
permit, and also to keep the barge close up against the steamer's 
side. The coal foreman of respondent testified that there was then 
a foot and a half to two feet space between the inshore side of the 
barge and the pier. Also that at that time the steamer was 26 feet 
out from the dock. 

(2) The Government Tide Tables showed that it was low water at 
Govemor's Island at 1 :20 a. m. June 27th and high water at 7 :S3 a. 
m. That moming (Saturday) the barge was moved to the north side 
of the pier, with some coal yet on board which on Tuesday she de- 
livered to the Nieuw Amsterdam. 

(3) The tide rises and falls at this pier from four to six feet de- 
pending on wind and other conditions. The deck of the dock is about 
three feet above high water. The breasting booms ran from the deck 
of the dock inside the string-piece to the side of the ship, one for- 
ward and one aft. It does not appear whether or not there was 
greater breadth of beam on the ship elsewhere than at the points 
they touched. The inshore ends of the breasting booms were securely 
fastened with chains around the string-piece so that they could not 
slip, but the fastening acted as a joint so that the outshore ends of the 
booms could rise and fall. 

Ail of the above, except the Government Tide Tables is from re- 
spondent's évidence. The same évidence leaves us somewhat in doubt 
as to the outshore ends of the booms. 

(4) Answering the question where the booms touched the ship re- 
spondent's witness says: 

"They hang down 20 or ,30 feet frora the deck down, and the same way 
np, maybe 30 feet up from the water line. * * * Not 30 feet — no ; pretty 
near 20 feet — somewhat like that; according to the tide and the ship dls- 
charging."' 

"Ql. Does the position of the booms up against the ship's side vary with 
the tide? A. The booms — that end there — is still. (The record does not dis- 
close which end he iwlnted to.) That can't move, that end. 
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"Q2. When the shlp rlses and falls with the tlde, the end that îs on the 
string-pieee does that move? A. Only just ralses up like that (indicating) ; 
that is made fast with a blg chain. At high tide the boom slopes up froni 
an élévation 3 f eet above the water to an élévation of 20 feet, * * * TJn- 
der any change of the tide the shlp can't move ; she mlght niove ahead 2 or 3 
feet, but that is ail. * * * The crew attend to the Unes of a shlp lying 
along a pler as the tlde changes." 

The master of the barge testified to hearing a crushing sound about 
3 a. m, which waked him up. He searched and found the barge 
squeezed up against the dock, and the next day found that she was 
leaking. Evidently for some reasph the District Judge discredited his 
statement ; so we may leave it out., 

(5) Libelant gave testimony, which we see no reason at ail to dis- 
crédit, that upon examination by compétent person shortly after June 
87th the barge was found in a, leaky condition with knees broken and 
fastenings started and the side shoved in for a distance of the length 
of the boat, as if she had b€en squeezed. 

The respondent insists that libelant's daim îs untenable; that he 
proved too much, because, if an enormous vessel like the Rotterdam 
were forced in toward the dock by the flood tide with the barge be- 
tween, she would hâve crushed the latter like an egg shell. But we do 
not unde.rstand that any such contention is made by libelant, nor that 
it is suggested that the Rotterdam was left entirely f ree to move in- 
wards. The booms concededly breasted her put, and the only question 
is whether as rigged there was play enough to allow her to come in far 
enough to squeeze the barge so as to inflict the injuries subsequently 
found. We find nothing incredible in the theory advanced. The évi- 
dence leaves it uncertain whether the outer end of the boom moved up 
or down as the ship rose and fell. The answer tp Q2 would seem to 
indicate that was the f act, as it would be if the outer end were fastened 
in place on the ship's side so that it would not slip, but the fastening 
would act as a joint as it did at the inshore end. If thus rigged, it is 
inanifest that the rise and fall of the ship with the tide would reduce or 
lengthen her distance from the pier. .The answer to Ql would seem 
to indicate that the outer ends of the booms were not made fast to the 
ship, that she slipped up and down over them as the tide rose and fell, 
while they did not move. If that be so, there must hâve been some rig- 
ging to keep them in place against her push under the influence of a 
flood tide since they angled up from 3 feet above to SO feet above the 
water line. There is nothing to show what that rigging was, but it 
must be difficult to hold down the outer end of a 35-foot boom against 
upward thrust, when the only apparent anchorasje of the downhaul guy 
is on a pile of the dock a few feet below the inshore pivot. It would 
seem that any such rigging would necessarily resuit in giving some lit- 
tle vertical play to the outshore end. Very little play was requirçd to 
allow a moyement of the Rotterdam towards the dock, after the tide 
turned, sufficient to absorb the small margin of "one and a half to two 
feet" which was ail there was when the ebb tide operated to keep her 
off. We hâve then an in jury to the barge of such a character as could 
resuit only from her being squeezed transversely, the conceded fact 
that she lay where the Rotterdam, with a very slight change of posi- 
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tion, would inevitably hâve squeezed her, and no satîsfactory évidence 
that the steamer was so breasted out that such a slight change was 
not possible. Indeed, the évidence rather indicates that it was quite 
to be expected. 

The decree is reversed, with costs, and instructions to enter a decree 
for Hbelant for such damages as may be shown, with costs. 



In re HOWARD. 
(Circuit Court of Appeals, Second Circuit. July 21, 1910.) 
No. 318. 

1. Bankeuptct (§ 409*)— AcTs in Fraud of Creditoes— Failube to Keep 

Account Bocks. 

Where the business of a banljrupt was tliat of mining promoter, not 
requiring elaborate aocounts, and he had no employés and each of bis 
mining deals was separate and complète in Itself, and he relied entirely 
upon poclvet memoranda, noting upon them the deposits and withdrawals 
from his bank account, having bis bank book balanced each month, such 
records and memoranda were sufficient as respects the rights of his cred- 
itors; they disclosing substantially the state of his flnancial affairs. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 409.*] 

2. BANKETJPTCy (§ 414*)^ — Featjdulent Transfebs. 

Suspiclous eircumstances are not enough to show a fraudulent transfer 
of property by a bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 414.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of OHver O. Howard, bankrupt. From an order 
denying a discharge, the bankrupt appeals. Reversed and remanded, 
with instructions to grant a discharge. 

The bankrupt petitioned for his discharge. Two creditors objected to the 
granting of the application and flled specifleations charging in substance: 

(1) That the bankrupt with Intent to conceal his flnancial condition failed 
to keep books of account. 

(2) That the bankrupt fraudulently transferred and concealed his assets 
and continued to conceal them up to the time of the bankruptcy. 

(3) That the bankrupt fraudulently transferred and coucealed property 
within four months of the bankruptcy. 

(4) That the bankrupt made false oaths. 

The application and objections were referred to a spécial master, who 
personally heard the bankrupt, his wife, and another witness, and, by dépo- 
sition, two other witnesses, and filed a report flnding that the objecting cred- 
itors had failed to substantiate any of the specifleations of objection and 
recomniending that the diseharge should be granted.ï 

•For other cases see same topic & § numeer in Dec. & Am. Diga. 1907 to date, & Eep'r Indexes 

t The report of tbe spécial master contains a full examinatlon of the évidence pre- 
sented before him and a carefui congideratton of the questions of law and tact aris- 
ing in connection with each of the specilieationR of objection. The opinion of the 
district Judge, however, is practicajly oonflned to the flrst speciflcation. Consequently 
only that part of the report of the spécial master which relates to the flrst spécifica- 
tion is printed hère. This part follows: 

"First Spécification; Failure to keeo boolîs, &c. 

"From the great mass of testimony berore me it appears that in 1900, TVhen tbe Rat- 
cliffe mine went to tbe wall. down to the fihng of the banlîruptcy pétition, the bankrupt 
was engagea in the business of promoting mines in various parts of the United States 
and Mexico, and had no ofBce or flxed place of résidence where books might be kept; 
that he had no employés and that each one of thèse mining deals was separate and com- 
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The District Court heard the question of grantlng the discharge npoii tlift 
report of the spécial master; found that the first spécification of objection 
was established, and denied the discharge. 

Rounds, Hatch, Dillingham & Debevoise (R. S- Rounds, of counsel), 
for appellant. 

Blandy, Mooney & Shipman (J. S. Frank and Arthur B. W'"1iiams, 
of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We think that the spécial master was right in 
his opinion that the objecting creditors failed to substantiate their first 
spécification of objection. The business of the bankrupt — that of a 
mining promoter — did not require any elaborate accounts. The rec- 
ords and memoranda which he kept seem to hâve been sufficient to 
disclose substantially the state of his financial affairs, and that was 
enough. In our opinion the évidence was insufficient to warrant a 
finding that the failure to keep more complète records arose from any 
intention upon the part of the bankrupt to conceal his financial condi- 
tion. Certainly we think the évidence would not warrant such a findl- 
ing in the face of the report of the spécial master who saw the bank- 
rupt upon the stand and heard his testimony at length. 

We also think that the spécial master was right in his conclusions 
with respect to the other spécifications of objection. It is true, as 
pointed out by the district judge, that the évidence concerning the 
transfer of the Mt. Shasta mining lease from the bankrupt to his wife 
was not altogether satisfactory. But suspicious circumstances are not 
enough to show a fraudulent transfer, and, assuming that the doctrine 
of continuons concealment applies in the case of fraudulent transfers, 
we think that the objecting creditors failed to substantiate their 
charges of the fraudulent concealment of assets and the making of 
false oàths. 

The order of the District Court is reversed, with costs, and the cause 
remanded, with instructions to grant the bankrupt his discharge. 

plete in itself; that it was his practice to rely entirely upon pocket memoranda, notlng 
upon thèse memoranda the deposits and wlthdrawals from his bank' account, having his 
hank book balanced each month. He has produced and marked in évidence the balance 
sheet or statement from his book, with the vouchers attached, covering the period from 
1902 to the date of the bankruptcy proceedings. Although a System crude in itself, I 
think the records are suŒcient to satisfy the statute and are such records from which 
his financial condition might be ascertained. Nor hâve the objecting creditors, in my 
opinion, sustained the burden of proving intent on the part of Mr. Howard to conceal 
his financial condition by failure to keep more elaborate books of account and records. 
In re Keefter, 14 Am. Bankr. Rep. 290, 135 Ped. 88S; In re Hamilton, 13 Am. Bankr. Rep. 
333, 133 Fed. 823. 

"A discharge should not be refused on suspicious circumstances and mère surmls© 
where proot is lacking. In re Chamberlain, 11 Am. Bankr. Rep. 95, 125 Fed. 629. 

"I think that this objection should be overruled." 
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MACEY CO. et al. v. GLOBB-WERNICKE CO. 

(Circuit Court of Appeals. Seveutli Circuit. Apiil 19, 1910. Reheariug De- 

nled .Tune 10, 1010.) 

No. 1,(107. 

1, Patents (§ 120*) — Assignments— Bpkect as Estoppel— Corpoiîation op 

WlIICII ASSIGNOK IS OFFICER AND StOCKHOI.DER. 

While a corporation organized by a patentée wlio bas assigned his 
patent for the purpose of carrylng on business in violation of the 
rights of the assignée is estopped equally wlth the assigner to deny the 
validity of the patent when sued for infringement or to involîe an ad- 
judication of invalidity made in a suit against its predecesisor in busi- 
ness no such estoppel arises where it was organized in good faith to 
talce over and continue the business of Its predecessor, and without 
any référence to the patent merely because the assigner is one of Its 
stockliolders and officers. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. §§ 184-18G; Dec. 
Dig. § 129.*] 

2. Patents (§ 327*) — StriT roR Infringement— Res Judicata— Estoppel. 

Complalnant brought suit against a partnership for infringement of 
a patent for a bookease, which it owned through assignment from the 
patentée, and the resuit was an adjudication that the patent was in- 
valid. Pending the suit the partnership was reorganized into a stat- 
utory stock partnership with a large increase of its capital and plant, 
and an enlargement of Its business. Sonie two years after the termina- 
tion of the suit the active promotor and practical manager of the part- 
nership died, and the remaining stockholders a sliort time thereafter 
employed the patentée through whose assignment complainant held 
its patent as président and gênerai manager on a salary, transferring 
to him a nominal amount of stoelc. Sucli arrangement continued for 
two years when the partnership, which was solvent, was reorganized 
as a corporation, having in the main the sanie stocliholders, more 
than 100 In number. The patentée then became the owner of about 
one-fifth of the stock, and président of the Company. During ail of 
such time the différent concerns had made and sold différent kinds 
of office furniture and continued to make and sell, without material 
change, the alleged infringing bookcases, and complainant brought a 
new action for infringement against the corporation and its président. 
Held that there was nothing in such facts to show that the défendant 
corporation was organized for the purpose of Infringing the patent 
or otherwise than in good faith and for legitimate purposes nor to 
create au estoppel against it or against its président as such which 
would prevent them from contesting the validity of the imtent, and that 
the corporation was so in privity with Its predecessor partnership as 
to render the decree in the suit against the partnership conclusive of 
the invalidity of the patent in the second suit. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 327.* 

Opération and efïect of décision in équitable suit for infringement, 
see note to Westinghouse Electric & Mfg. Co. v. Stanley Instrument Co., 
68 G. O. A. 541.] 

Appeal from the Circuit Cotirt of the United States for the Eastern 
Division of the Northern District of Illinois. 

•For other cases see same toplc & § number lu Dec. & Aœ. Dlgs. 1907 to date, & Kep'r Indexes 

180 F.— 26 
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Suit in equity by the Globe-Wernicke Company against the Macey 
Company and Otto H. L. Wernicke. Decree for complainant, and de- 
fendants appeal. Reversed. 

The appellaiits, défendants below, appeal from a decree of the Circuit 
Court granting an injimction and accoimting for alleged infringeuient of 
letters patent No. 557,737, under a blll Sied against them by the iiiipellee. 
as complainant and owner of such patent. In the blll spécial circunistanees 
are averred for the relief sought against the appellants, in substance, that 
the appellant Wernicke is the patentée in the above-meutioned patent aud 
assigner thereof in favor of the appellee for value, and procured the or- 
ganlzation of hls codefendant, the Macey Company, as a cloak for the man- 
ufacture of competing and infringing products, and was both manager and 
principal stockholder thereof. 

The complainant appellee Is an Ohio corporation, located at Cincinnati, 
Ohio ; and the défendant appellant, the Macey Company, is a Miehigan cor- 
poration, located at Grand Rapids, Mlch., but having a place of business (as 
well) at Chicago, 111., whlle the défendant appellant, Wernicke, is président, 
gênerai manager and stockholder therein, residing at Grand Rapids, Mich., 
and having neither Personal résidence location, nor place of business lu 
Illinois. The answer of the Macey 'Ctompauy takes issue upou ail mate- 
rial charges of the bill, except that the défendant Wernicke is its président, 
gênerai manager, and one of its stockholders ; challenges with apt aver- 
ments the v^alidity of the patent; and sets up prior ad.iudication of in- 
validity thereof between the complainant and the answering defendant's 
predecessor in title, business, and iuterest, with apt averments of its suc- 
cession to the beneflts thereof. On behalf of the défendant Wernicke, ap- 
pearing speeially for such purpose, a plea was interposed that the court was 
without jurisdiction over him In personam, for the reason that he was a 
citizen and résident of Miehigan and "has no regular and establlshed place 
of business" in Illinois, and his sole connection with the business of the 
Macey Company is that of "an ofticer and employé" thereof. This plea 
was overruled and Wernicke subsequently flled his answer, reservlng the 
Jurlsdictional ob.iection, settlng up (In substance) the matters of défense 
averred on the part of the Macey Company, together with averments of his 
former relations to the complainant and of hls présent interest in and re- 
lations to the Macey Compsiny. 

The facts involved in the varions contentions of the parties are mainly 
stlpulated of record, and the only substautial controversies of fact arlse in 
such inferences from undisputed eircumstances in évidence as are sought 
by the parties respectively, for afflrmance or reversai of the decree. Such 
facts as are deemed pertinent and material upon the issues are stated in 
the opinion. 

Fred L. Chappell and McGorge Bundy, for appellants. 
Robert Parkinson, for appellee. 

Before GROSSCUP, BAKER, and'SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
decree appealed from runs alike against both défendants appel- 
lants, in effect adjudging infringement and granting- relief against 
the Macey Company, as the manufacturing corporation, and Wernicke, 
as an individual trespasser ; and the opinion of the trial court rests the 
decree upon this déduction of fact, as we understand the opiïiion: 
That the Macey Company was organized as a corporation, at the in- 
stigation of Wernicke (patentée and assignor of the patent in suit), for 
the purpose of carrying on business in violation of the rights of com- 
plainant under the patent, and the business thereof was conducted to 
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that end, so that the corporation and ail associâtes joining in such ob- 
ject were Wernicke's instrumentalities for the alleged infring-ement. 
The estoppel which arises against the assigner of the patent and his 
associâtes, under a state of facts thus assumed, is well settled ; and 
were such finding in conformity with the évidence, we believe the au- 
thorities concur in the ruie which excludes both défendants from set- 
ting up either défense challenging the validity of the patent — whether 
through prior adjudication referred to or other évidence. On the 
other hand, if it is proven that the Macey Company was organized by 
the body of incorporators, entirely in good faith, as a concern to take 
over the plant and business of its predecessor therein, having a long- 
established Hne of manufacture and sale of sectional bookcases and 
other furniture, and that it was continuing and carrying on such busi- 
ness accordingly — was neither organized as the instrument of Wer- 
nicke to invade rights of the complainant under his patent, nor oper- 
ating in any just sensé as his créature for such object — the doctrine 
above stated is not per se applicable, through the fact alone that Wer- 
nicke is serving it as manager and has interest therein as a stockholder 
(Boston Lasting Mach. Co. v. Woodward, 82 Fed. 97, 98, 37 C. C. A. 
69; Régent Mfg. Co. v. Penn. Elec. & Mfg. Co., 131 Fed. 80, 83, 57 
C. C. A. 334; Babcock & Wilcox Co. v. Toledo Boiler Wks. Co., 170 
Fed. 81, 85, 95 C. C. A. 363) ; although évidence of mala fides in such 
engagement and service, doubtless, may create the estoppel with or 
without fraudulent purpose in organizing the corporation. 

The appellants contend that the invalidity of the patent in suit is 
res adjudicata — ^at least as between the complainant and the Macey 
Company — and that its invalidity is established as well by other proof 
in the présent record. If the Macey Company, however, is subject 
to the above-mentioned rules of estoppel under the state of facts in 
évidence, neither thèse contentions, nor others discussed in the argu- 
ment, call for considération upon this appeal. So, the inquiry is fun- 
damental, whether that rule is rightly applicable to the case; and while 
the inferences of fact stated in the opinion of the trial court are en- 
titled to great weight thereupon, the circumstances on which they are 
predicated are mainly stipulated in évidence and entirely uncontro- 
verted. Our independent judgment, therefore, is rightly invoked, and 
must be exercised for their interprétation. 

The facts showing the relations of the complainant to and with the 
parties and subject-matter of the controversy may be briefly sum- 
marized : The Globe- Wernicke Company is a corporation made up of 
two former corporations — the Globe Company, of Cincinnati, Ohio, 
and the Wernicke Company, originally of Minnesota, located at 
Minneapolis. In 1895 the défendant Wernicke assigned to the W^er- 
nicke Company his application for the patent in suit, not then granted ; 
and that company was engaged for some time in manufacturing sec- 
tional bookcases at Minneapolis, under the patent — with Wernicke 
appearing to be its chief member — and subsequently removed to Grand 
Rapids, Mich., where the business was carried on up to 1899. Its en- 
tire business, including ail patents, was then (1899) purchased by the 
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Globe Company, engagée! in other manufacturing lines of kindred na- 
ture at Cincinnati, for $100,000, paid in an issue of stock for thaï 
amount, in a new corporation then organized as the Globe- Wernicke 
Company (complainant) located at Cincinnati. Wernicke negotiated 
this sale on the part of bis company, became a stockholder, and one 
of the officers of the consolidation, and so continued until 1903, when 
he retired, withdrawing ail interest therein, for cause not explained, 
and sought other employment for himself, and bis means thus re- 
leased from the complainant, engaging temporarily in lumber and tim- 
ber trade. The complainant has carried on from the outset a large and 
profitable business in its several manufacturing lines, with sectional 
bookcases, made under the patent in suit, one of its principal products ; 
and Wernicke superintended (mainly) this Une of manufactuire In 
1900 the complainant filed a bill in the Circuit Court (Western district 
of Michigan) against Fred Macey Company (a copartnership, pred- 
ecessor of the défendant corporation in the manufacture of sectional 
bookcases and other furniture) for infringement of the présent patent. 
This bill was dismissed in 1901, on final hearing, upon the merits; 
and such decree was affirmed in 1903, on appeal to the Circuit Court 
of Appeals (Sixth circuit), reported 119 Fed. 696, 56 C. C. A. 304. 
Both opinions are in évidence, and each declared the patent claims in 
question to be invalid for want of invention. 

In référence to the défendants and appellants, the facts are alike 
stipulated or undisputed. The présent corporation, the Macey Com- 
pany, was organized in 1906, but it is stipulated (in effect) that its 
plant is owned and its manufacturing business is carried on in direct 
succession, through intermediate owners and operators, from the 
above-mentioned Fred Macey Company, which commenced the manu- 
facture of sectional bookcases at Grand Rapids, in 1899, about con- 
temporaneously with the dissolution of the Wernicke Company and 
transfer of its business to Cincinnati. Fred Macey and C. W. Mathe- 
son constituted the firm known as Fred Macey Company in 1900, 
when the above-mentioned infringement suit was brought by the prés- 
ent complainant. For enlargement of capital and business, pending 
such suit, they organized a limited partnership (quasi corporation) un- 
der the Michigan statute, called Fred Macey Company, Limited, with 
an issue of common stock for $600,000, taken by the partners in ex- 
change for the old business (and excessive in amount), and $400,000 
of preferred stock, of which $300,000 was sold for cash to numerous 
local purchasers and $100,000 retained in the treasury. An extensive 
plant was built, and (as stipulated) this company "succeeded to the 
business of the" copartnership. It was managed by Miacey until his 
death, in February, 1904, with the business greatly enlarged ; and the 
manufacture and sale of the alleged infringing bookcases constituted 
a considérable portion of the business, both before and after the ad- 
judications against the patent. We do not find in the record direct 
testimony that the expenses of the litigation were borne by the new 
company — stated in the brief for appellants to be the fact, while ap- 
IDcaring only as proof offered upon an application for reopening the 
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case — but its actual participation therein and knowledge thereof on 
the part of the complainant may justly be inferred from the undis- 
puted ckcumstances. Matheson (the original copartner) remained in 
the statutory reorganization for two years or more, mainly in charge 
of financial matters, but useful in other departments, and had with- 
drawn from the concern some time before Macey died. Macey, how- 
ever, was practical head of affairs and had demonstrated the profitable- 
ness of the various lines of product, particularly in the manufacture of 
bookcases after release from the charge of inf ringement ; and his last 
sickness and ultimate death left the company with a large plant and 
active business, and no member or employé of expérience to manage 
the affairs. The preferred stockholders, representing $300,000 of cash 
capital, were many of them engaged in other business, and it appears 
that none were qualified or available to take charge permanently; so 
that ail interasts were in fréquent conférence, for several weeks in 
the early part of 1904, over sélection of a manager, with Mr. Wylie (a 
banker and stockholder) leading therein. As the défendant Wernicke 
was well known among them (through his former résidence and busi- 
ness in Grand Rapids), and information was received that he was en- 
tirely free from interest in the complainant and engaged in other 
business, thèse stockholders resolved to negotiate with him to become 
manager. He was secured accordingly, at an annual salary of $9,000 
(with inconsiderable allowances of common stock, to confer a nominal 
interest) andl Wernicke became président and gênerai manager, and 
so conducted the business, commencing in April, 1904, for about two 
years ; and the évidence establishes that it was carried on without sub- 
stantial change in the previous lines of manufacture and trade. Nor 
does any other change appear worthy of note, except (a) that the name 
of the statutory copartnership was changed July 30, 1904, to Macey- 
Wernicke Company, Limited, and (b) that an improved "binding 
strip" was adopted for the bookcases so manufactured (continued un- 
der the name of "Macey sectional bookcases") which improvement was 
devised by F. W. Tobey and patent No. 789,579 granted therefor. 

During the second year of opération under Wernicke's management, 
ail parties in interest became satisfied that reorganization under a cor- 
porate form was needful for a twofold object: To reduce the exist- 
ing common stock (largely watered) to a just ratio, and obtain further 
cash capital as means for discharging a large indebtedness which had 
long been carried by several local banks. The banks were unwilling 
to renew thèse loans; and with or without insistence on their part, 
the business policy thus proposed on the part of the management and 
preferred stockholders, who had furnished the bulk of capital, was 
(to say the least) désirable. It was clearly shown, as the resuit of the 
first year's business under Wernicke, that the net earnings had been 
sufficient to make the business profitable to stockholders under such 
plan, if existing interests were scaled down to conform to the actual 
value of the concern. Whether this reorganization project was first 
suggested and advocated by Wernicke, or by other members, does not 
clearly appear, nor can the fact thereof be deemed material unucr 
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the facts stated. The raatter was pending beîore stockholders' meet- 
ings and committees throughout the fall of 1905, upon reports submit- 
ted— one by a committee and another by Wernicke — recomniending 
a plan and naming the amount of stock for a new corporation at 
$600,000, with $400,000 preferred and $300,000 common stock, where- 
of Wernicke offered "to take or place $125,000 of the common stock at 
par" for cash, provided existing stockholders "take not less than 
$250,000 of the proposed preferred stock;" and it is unquestionable 
that the ûltimate settlement and valuation of ail interests in the exist- 
ing Company, and reorganization accordingly in the new corporation, 
became effective through the work and co-operation of thèse stock- 
holders — again under the leadership of Mr. Wylie, but well supported 
by Mr. Wernicke — for préservation and betterment of their joint in- 
terests in the plant and business. Incorporation was commenced by 
executing preliminary articles in December, 1905, and was completed 
under the présent organization in March, 1906. In thèse initial ar- 
rangements, one fact may be noted in passing — ^which is pressed in 
support of the decreè, but believed by us to be without force under 
either issue— >namely, that the corporate name first intendëd was that 
of "Macey- Wernicke Company." This purpose was stopped, through 
a bill iîled by the présent complainant in a state court and a prelimi- 
nary injunctional order granted (December 14, 1905) thereupon. The 
issues of unf air compétition ûnder such bill are pending for final hear- 
ing in the state court, and are in no sensé pertinent nor involvéd under 
the présent issue of infringemènt of the patent — notwithstanding aver- 
ments in this bill tending in thàt direction and discussion of its bearing 
in the argument. The corporation was finally organized as the Macey 
Company. 

The numerous items of considération which enter ihto this reorgan- 
ization and its membership and shares respectively are stipulated in 
évidence, but we believe the foUowing gênerai summary to be sufïi- 
cient to note their utmost import either way on the issue before us: 
Valuation of ail tangible property acquired f rom the old company, for 
crédit to the stockholders respectively and pro rata, was fixed at $515,- 
187; from which was deducted $200,187 for the indebtedness (above 
mentioned, mainly' to banks), leaving the net valuation, for crédit, 
$295,000 ; and it is worthy of mention that the usual trade values of 
"good will" or established business were excluded from considération 
in this allowance. The corporate capital was made $600,000, one 
half common and the other half preferred; and the $295,000 net value 
received from the old stockholders was thus credited: $263,285 to 
preferred, and $31,715 to common stockholders.. Wernicke contrib- 
uted $80,000 in cash, for which he received common stock at par ; other 
old stockholders contributed $17,000 in cash for new stock ; and new 
stockholders came in, contributing $27,000. Thùs the paid-in cor- 
porate capital was $147,000, inclusive of the plant and property, of 
which the above-mentioned valuation stands uniinpeached. The old 
company had 134 stockholders ; 12l of thèse becàme stockholders in 
the corporation, together with 6 or 7 new stockholders, making up its 
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membership ; and the share of Wernicke was less than one-fifth of the 
aggregate stock issued, with no évidence to infer that his control ex- 
tended beyond his own shares. 

We believe, therefore, tliat neither inference of fact on which the 
opinion of the trial court predicates the decree is authorized by the 
évidence; that the soîvency of the old company appears as a conceded 
fact, with its net appraisal of $295,000, which exckided an asset of un- 
doubted further value; that its burden of indebtedness to the banks, 
while cause for embarrassment under the circumstances, was not in- 
dicative of insolvency, nor that the business "had no chance of suc- 
cess" under good management ; that the death of Macey and other 
conditions stipulated, justified the course adopted by the stockholders 
to obtain a manager; that no circumstance appears to impute bad 
faith or ulterior purpose, either on their part in negotiating with 
Wernicke to undertake the management, or on his part in accepting it ; 
nor that évasion of any rights possessed by the complainant under the 
patent was contemplated by either party as inducement to such em- 
ployment, nor in the subséquent opérations and ultimate reorganiza- 
tion above mentioned. Were it assumed that conduct appeared, tend- 
ing to prove unfair compétition in the use of Wernicke's association 
and name in the business-^and no intimation of such fact is intended 
by this remark — it would furnish no support for the estoppel sought 
under the présent bill for infringement of the patent, involving no 
such issue. 

When Wernicke was employed as manager of the company, the 
manufacture of the sectional bookcases was carried on openly, under 
the protection (assumed on the part of the company, to say the least) 
of a final decree against the validity of the patent; and no substantial 
change therein was either contemplated or made under the new man- 
agement, in so far as appears. Indeed, while the évidence shows that 
various other lines of manufacture were carried on before and con- 
tinued after Wernicke became manager — for instance, together with 
the so-called "Macey sectional bookcases," the catalogues (introduced 
by complainant) show "Macey desks," "Macey leather furniture," 
"Macey filing appliances," and other articles — no testimony is in- 
troduced tending to show either the extent of bookcase manufacture, 
at any stage of the proceedings, or its relative share in the output. 

In conformity with the foregoing view, we are of opinion that the 
employment of the patentée, Wernicke, by the appellant, the Macey 
Company, and its relations to him are f ree from the taint which might 
otherwise make the doctrine of estoppel in question applicable to the 
corporation ; that each of the défenses set up in its answer is open to 
proof in its favor under the charge of infringement ; and that error is 
well assigned for déniai of the benefits thereof, if the évidence estab- 
lishes invalidity of the patent claims in suit. Boston Lasting Machine 
Co. V. Woodward, ante, and other above-mentioned authorities. Fur- 
thermore, if the appellant Wernicke is assumed to be rightly joined as 
défendant with the Macey Company, in his représentative capacity as 
/président and manager of the corporation, he is equally entitled to the 
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benefits of such défense for ail participation, as représentative of tbe 
corporation in the alleged infringement. Belknap v. Schild, IGl U. 
S. 10, 25, 16 Sup. et. 443, 40 L- Ed. 599, and authorities above cited. 
Neither his assignment of the patent, nor his former relations to the 
complainant can bar him from such employment by and service with 
the Macey Company under the circumstances above stated. 

The contentions that Wernicke is subject to jurisdiction and liability 
individually, aside from his position as corporate représentative, do 
not require solution, as we believe, for the reason that no évidence is 
introduced which tends to prove the alleged infringement otherwise 
than as such représentative for the sole use and benefît of the cor- 
poration ; nor is the question involved, whether he may or may not, on 
his own behalf, contest the validity of the patent under the facts in 
évidence. 

The decree, therefore, can be upheld only on the proposition that 
the Macey Company is guilty of invading a valid patent monopoly, 
and we believe that question to be settled by the prior adjudication 
above mentioned, against the validity of the claims in suit. Privity of 
parties and identity of subject-matter and issues therein, substantially 
appear, as we believe, under the stipulated facts, to establish the dé- 
fense of res adjudicata, within the authorities applicable to the case, 
cited in the brief s respectively. Moreover, the final décision and well- 
considered opinion of the Circuit Court of Appeals referred to (Globe- 
Wernicke Co. v. Fred Macey Co., 119 Fed. 696, 56 C. C. A. 304), if 
not strictly res adjudicata thereof, is strongly persuasive, and we are 
impressed with no development in the présent record or argument 
which should lead to a différent conclusion. 

The decree of the Circuit Court is reversed accordingly, and the 
cause remanded, with direction to dismiss the bill for want of equity. 

NOTE. — ^The foUowing is the opinion of Kohlsaat, Circuit Judge, in the Cir- 
cuit Court: 

KOHLSAAT, Circuit Judge. Complainant files the hill herein to restrain 
défendants from infringing patent No. 557,737, granted to défendant O. H. L. 
Wernicke, April 7, IStKJ, for sectioual bookcases. Complainant is the owner 
of said patent through assignment from the patentée, Wernicke, who is the 
président and active manager of tlie défendant corporation. It appears that 
Wernicke was for some time after the assignment of the patent iuterested in 
and an employé of complainant ; that whlle he so was employed the complain- 
ant brought suit In the Sixth judicial circuit for infringement against the 
Fred Macey Company, a copartnership composed of Fred Macey and Charles 
W. Matheson ; that such proceedlngs were had in sald cause that said patent 
was declared invalld, as to the claims thereof covering defendant's device, by 
the Circuit Court of Appeals for the Sixth Circuit on November 5, 1902 (Globe- 
Wernicke Company v. Fred Macey Company, 119 Fed. 696, 56 C. C. A. 304) ; 
that pendlng said injunction proceedlngs, and in the early part of 1900, said 
copartnership, being a manufaeturing concern, trausferred Its business to its 
successor, the Fred Macey Company, IJmlted; that theréafter, In the year 
1904, the défendant became interested in sald llmited copartnership, and the 
name was changed to the Macey-Wernicke Company, Limited; that in the 
fall of 1905, Wernicke, asslsted by others, sought to organize a corporation to 
he called the Macey-Wernicke Company, but was restrained on the applica- 
tion of complainant by oue of tlie state courts of Michigau ; and that in the 
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early part of 1906, Wemicke, as the moving spirit, together with others, some 
of whom were not members of the Macey-Wernieke Company, TJmited, organ- 
ized the défendant corporation, and was chosen président thereof and made 
active manager. The défendant corporation tliereupon proceeded to manufac- 
ture and sell boolîcases whicli were exact copies of eomplainant's device, plus 
some minor iniprovements thereon. It furtlier appears that the défendant 
Company succeeded as It were, by purcliase. to the business of Its predeces- 
sors, if they may be so termed, and acqulred the plant, assets, good will, pat- 
ents, trade-marks, and other property of its immédiate predecessor, the Ma- 
cey-Wernieke Company, Limited. 

The défenses are invallditj' of patent, noninfringement, and res adjudicata. 
It is défendants' contention that the said decree of the Circuit Court of Ap- 
peals for the Sixth Circuit declaring said patent invalid Is res adjudicata as 
to the parties hereto. It appears that of the original parties défendant to 
said Sixth circuit suit Fred Macey died February 2, 1904, and before the de- 
fendant corporation, the Macey Company and the partnership known as the 
Macey-AVemicke Company, Limited, were created ; that the other partner, 
Matheson, had withdrawn from the partnership prior to the date of incorpo- 
ration ; and it becomes pertinent to détermine from the évidence whether the 
corporation défendant can, under the circumstances, be heard to assert Its 
claim, by virtue of its alleged privity with the Fred Macey Company, to the 
estoppel or benefit of the decree of the courts of the Sixth circuit. 

It appears from the record that the Fred Macey Company was then manu- 
facturing a bookcase differing only in minor détails from that of the patent 
in suit. This différence consisted main] y In tlie substitution of a dovetail in- 
terlocking device for a tongue and groove arrangement, whereby the cases 
are locked together laterally. If there is any one feature upon which the pat- 
ent in suit can be sustained, it must be found in this as shown by the draw- 
ings and spécification. This was the intimation of the court on the former ad- 
judication, and is sustained by the évidence. To this extent the alleged in- 
fringement difCers from that of the former suit. It is a well-grounded rule of 
iaw that res adjudicata prevails only wliere the parties and subject-matter 
actually passed on are identical, and is not a défense which is available in a 
doubtful case. Courts will examine into the previous adjudication for the 
purpose of ascertaining wbat questions were involved. They will also require 
clear proof as to parties affected by the former décision. Défendants insist 
that the défendant the Macey Company is in privity with the original copart- 
nership, the Fred Macey Company, défendant in the former litigation, and is 
therefore entitled to the benefit of the decree in that case declaring the patent 
hère in suit, so far as there involved, to be invalid. It is évident that the ar- 
ticle there in suit was not conveyed to défendant ; that is, there is no tangible 
article, no bookcase, hère which was there relieved from the charge of in- 
fringement by the décision of the court. So that it is not a question of deal- 
ing with a device with regard to which the complainant had been denied re- 
lief. If défendant succeeded to any benefit of tliat decree, it could be only as 
to the right to manufacture and sell the bookcase there before the court. 
Just how far, if at ail, such a right (if it be a property right) may be trans- 
ferred without affiecting the question of privity, is not clear. Generally speak- 
ing, the privity hère elaimed "must be about some spécifie thing which must 
necessarlly be aiïected by the termination of the suit." Black on Judgments, 
§ 5Ô0. Hère the only thing adjudicated was that complainant could not main- 
tain a suit for want of a valid patent. There was no res to which the estop- 
pel attached, unless it can be said that the absence of power in the complain- 
ant to hâve the Fred Macey Company restrained from manufacturing and sell- 
ing the bookcase was a property right. 

AU the définitions of privies involve relationship to some form of property. 
"Privies are those whose relationship to the same right of property is mutual 
and successive." Strayer v. Johnson, 1 Atl. 222, 225, 110 Pa. 21, 24. "Privity 
exists between two successive holders, when the latter takes under the earliei-. 
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as by descent, or by law, grant, or voluntary transfer of possession." Sherin 
V. Brackett, 30 N. W. 551, 552, 36 Minn. 152, 154. "If the rights of two par- 
ties bave been determined respectlng a partlcular subject, and the subject- 
matter of the suit Is afterwards assigned, the assignée takes it afCected by the 
prlor adjudication, and may avail himself of its advantages and is subject to 
its burdens." Whether complalnant's inability to maintain a suit can be said 
to come within the ras eontemplated In thèse définitions îs a matter of serious 
doubt. Taking into considération the several transfers by which the business 
was eventually vested in the défendant corporation, the death of Fred Macey 
and tte retirement of Matheson, the original members of Fred Macey Com- 
pany, a copartnershlp, the changes Incident to the création of a limited co- 
partnership, the advent of a number of new members, and more than 100* 
eommon stockholders of défendant corporation, and finally the lack of Iden- 
tlty as to subject-matter Involved, there seems to be no room for the conten- 
tion that the former décision constitutes res adjudicata in thls court. 

Copiplalnant insists that inasmueh as défendant Wernicke Is estopped from 
denying the validity of the patent which he assigned to complalnant, there- 
fore défendant corporation Is, under the facts in thls case, also estopped, clt- 
ing Siemeus-Halske Electric Company v. Duncan Electric Mfg. Co., 142 Fed. 
157, 73 C. C. A. 375, Mellor v. Carroll (0. C.) 141 Fed. 992, and many other 
cases. It is claimed that the corporation défendant is but a eover for Wern- 
icke, and he Is seeking in this way to évade the estoppel. The price paid lilm 
by complainant for the patent is alleged to be in excess of $100,000, so tbat 
the estoppel is a matter of considérable interest to complalnant. Wernicke 
was made an offloer of complainant compnny, and the narae of the company 
was changea from that of the Globe Company to the Globe-Wernicke Com- 
pany. Wernicke had heretofore been manufacturiug and selllng the book- 
cases under the name of the Wernicke Company, so that they were well 
known to the trade. The cases were advertised extenslvely, both before and 
during his connection with complalnant, as Wernlcke's invention. For some 
reason Wernlcl^e Withdrew from complalnant company. After the lapse of a 
year or more he cast In his lot with the Fred Macey Company, Limited. The 
style of the copartnershlp was thereupon changed to that of the Macey-Wern- 
icke Company, Limited. After valnly trying to hâve the business Ineorporated 
as the Macey-Wernicke Company, it was ineorporated as the Macey Company, 
the présent corporate défendant. Thls was in 1906. Wernicke was made 
président and active manager, and proceeded to manufacture the Identical de- 
vice of the patent. When he took charge of the limited partnership, Fred Ma- 
cey, the organizer of the business was dead and the firm was practieally in- 
solvent. 

In November, 1905, Wernicke, then manager of Macey-Wernicke Company, 
Limited, issued a atatement to the several partners, of whom tbere were a 
large number, advising them that the copartnershlp had made a small profit 
during the year endlng July 1, 1905, over and above Its running expenses and 
interest on Its preferred stock; that a committee appolnted for the purpose 
considered the needs of the firm, whose indebtedness amounted to $285,418.35, 
of which $80,000 was secured by mortgage, $107,500 bank accommodations, 
$27,(505 private loans, and $70,813.35 current bllls and accounts payable; that 
the banks now demande^ to be relleved; that the committee reoommended 
that a new corporation be fornied with a simllar name to take over the busi- 
ness, the authorized capital to be $600,000, of which .$400,000 was to be pre- 
ferred stock at 6 per cent, and $200,000 eommon stock. Wernicke f urther 
says: "The writer has agreed to take or place $125,000 of the proposed eom- 
mon stock at par and pay the proceeds into the treasury, on condition that not 
less than $^0,000 of the proposed preferred stock is taken by holders of stock 
in the présent company." He then appeals to the stockholders, as he calls 
them, to come into the arrangement as a last chance. The company — i e., 
défendant corporation — was thereafter duly organized, and Wernicke was 
made président and gênerai manager. 

It Is alleged by complalnant that he Invested the money reeelved by hlm 
from complainant for the patent in suit in organlzlng a corporation to in- 
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fringe that patent. Thus we sée that Wernicke was the nminspring of the re- 
organization. It was évident that the business would bave to be wound up 
imless the reorganization was efflected. ïhroughout the whole proceedlng it 
is apparent that he was the inspiring médium in the reorganization. He at 
once began to put life into the oompany. The main item of manufacture 
seems to hâve been the boolccase of the patent in suit. It was advertised ex- 
tenslvely as Wernicke's invention in connection with his portrait. He was de- 
scribed as "father of sectional bookcases," "the originator of the sectional Idea 
which has revolutionized the bookcase business of the world," and "the in- 
venter of modem sectional bookcases," ail in connection with défendant cor- 
poratiorfs business. Thèse notices were placed in the leading newspapers. 
Werniclse sent out letters to the trade, clainiing that the bookcases were 
made under his supervision at Grand Rapids, signing his own name thereto 
as inventer. In the Macey Monthly of January, 1905, he published an adver- 
tisement of the bookcases in connection with his picture as gênerai manager, 
with the statement that "O. H. L. Wernicke, the inventer of modem sectional 
bookcases and sectional office furniture, was the tirst président of the Wern- 
icke Company, which began the manufacture of sectional bookcases in Minne- 
apolis in 1893," foUowing thls with a référence to his having been vice prési- 
dent of the complainant, his retirement therefrom, and his assumptlon of the 
management of the predecessor of the corporation défendant 

In fact, it appears that Wernicke was the one person who made the corpo- 
ration business possible. But for him, the Macey-Wernicke Company, Lim- 
ited, would hâve been wound up and distributed. Ile found a business, to be 
sure, but it had no chance of success. It was as good as dead. The most that 
can be said of it is that it constltuted a nucleus around which to construct a 
corrwrate business. It does not appear to hâve had any considérable asset 
other than that attaching to its tangible property. Eveu Wernicke could in- 
fuse no life into it under the limited partnership. Its then moribund condi- 
tion probably accounts for the failure of complainant to bring suit at that 
time. Under his Inspiration and financial aid, most of the old firm members 
entered into a reorganization scheme, a corporation into which they put very 
substantial sums of money. The resuit justifled their confidence in him. 
Thenceforth he seems to hâve been the corporation. His name and bookcase 
became the good will of the business. 

Personally he knew he was estopped from Infringing the patent In suit He 
was active in the Utigation agalnst the original Fred Macey Company, which 
resulted in the adjudication of invalidlty. He knew the défendants in that 
suit. Shortly after leaving complalnant's employ, he joined himself to the 
old enemy of his patent. He seems to hâve reasoned that if he could intrench 
himself and his estoppel behind the barricade of the res adjudicata of the 
Sixth circuit suit, he would be free to ignore his disability. His position was 
one of bad faith and in défiance of the reason of the rule of law upon which 
his estoppel was grounded. 

It is a gênerai rule of law that a corporation is entirely distinct from any 
of its stockholders. It is equally a légal principle that one cannot construct 
a corporation merely as a cover for his Personal acts. It cannot be said, un- 
der the facts of this case, aside from the subséquent conduct of its business, 
that the purpose of the organizers, other than Wernicke, was to enable him 
to évade the estoppel. They had been manufacturlng the bookcase for several 
years. On the other hand, they had, for the purpose of reviving the business, 
made it possible for him to secure supposed immunity. The corporation 
placed Itself In his hands, as did the stockholders. AU went into a scheme 
which had for its main faetor the unfettered, if illégal, activity of Wernicke 
as agalnst complalnant's rights. In Mellor v. Carroll et al. (0. C.) 141 Fed. 
992, Judge Lowell says: "Mère co-operation In the alleged infringement with 
the estopped assignor may not, as suggested in Continental Co. v. Pendergast 
[C. C] 126 Fed. 381, be enough to create the estoppel. If the estopped as- 
signer enters into business with others, who dérive from him their knowledge 
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of the patented process or machine and, a\'aillng themselves of hîs knowledge 
and assistance, enter -with him upon a manufacture infringing the patent 
which he has assigned, they are tound by his estoppel." Judge Lochren, in 
Wire Fence Co. v. Pendergast (O. 0.) 126 Fed. 381, held that where the es- 
topped person engaged with others in constructing and oi>eratIng an infring- 
ing machine, and was very active in the premises, ail of the parties -would be 
subject to the estoppel. Judge Townsend held, in National Conduit Company 
V. Connecticut Pipe Mfg. Co. (0. O.) 73 Fed. 491, the estoppel against the as- 
signer of a patent extends to a corporation formed and owned by him, even 
though another party owns a substantial interest with knowledge of the es- 
toppel. 

Wernicke in his answer asserts the Invalidlty of the patent in suit. His 
açts cannot be considered as disassociated from those of his corporation. He 
used the latter, as he uses his tongue, to assail and slander the child of his 
own brain, which he had sold to others for a large price. He may not be 
heard under the circumstances to assert the illegitimacy of his own progeuy 
to the harm of those who hâve acted upon his assurances to the contrary. 
Havlng lent itself to his purpose, the défendant corporation must be estoi>ped 
with him. Infringement is undoubted. Défendant'» devloe Is at best only an 
improvement on the patent in suit. 

The injunctlon may issue as prayed. 
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(Circuit Court of Appeals, Seventh Circuit. May 11, 1910. Pétition for Re- 
hearing Denied June 10, 1910.) 

Ko. 1,635. 

î. Patents (§ 252*) ^ "Infringement" ,t- Designs -- "Sameness of Appeae- 

ANCE." 

The object in a design patent is, not to identify the article as an article 
of trade, but to ornament it, se as to make it pleasiug to the eye; and 
while "sameness of appearance" is identity of design, the test of infringe- 
ment is not whether an ordinary purchaser might be deceived into buy- 
Ing one article for the other, but the sameness of appearance which con- 
stitutes "infringement" is the sameness of sestUetic efEect on the eye of an 
ordinary observer. 

[Ed. Note.— For other cases, see Patents, Cent. Dig §§ 394-396; Dec. 
Dig. § 252.* 

For other définitions, see Woïds and Phrases, vol. i, pp. 3590-3504.] 

2. Patents (§ 328*) — Infringement — Design for juamps. 

The Weyer design patent, No. 38,038, for a design for lamps, held not 
infringed. . i , 

Appeal from the Circuit Court of the United States ïor the North- 
ern District of Illinois. 

Suit in equity by the Boite & Weyer Company against the Knight 
Light Company. Decree for défendant, and complainant appeals, 
Affirmed. , 

The appeal is from a decree dismissing the bill for want of equity. 
The bill was to restrain infringement of letters patent No. 38,638, is- 
sued June 25, 1907, to Joseph J. Weyer, for design for lamps. The 
design is as f ollows : 

•For other cases see same topic & § numbbk lu Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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The alleged inf ringing design is as follows 

P. C. Dyrenforth & Russell Wiles, for 
appellant. 

Donald M. Carter, for appellee. 

Before GROSSCUP, SEAMAN, and 
BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stat- 
ing the facts as above, delivered the opin- 
ion: 

Counsel for appellant lay down the rule 
of inf ringement as follows : "Would an 
ordinary purchaser, familiar with the de- 
sign of the patent, be deceived into pur- 
chasing the defendant's device, believing 
it was the device of the patent?" and in 
support of this test cite the cases of Smith 
V. Whitman Saddle Co., 148 U. S. 680, 

13 Sup. Ct. 768, 37 L. Ed. 606, and Jennings v. Kibbe (C. C.) 10 Fed. 
669. We do not think that thèse cases support this test. The rule 
laid down in Jennings v. Kibbe (quoted in Smith v. Whitman Saddle 
Co.) is as follows : 

"The true test of ideiitity of design is sameness of appearance — in otlier 
words, sameness of effect upon tlie eye ; that it is not neee.ssary that the ap- 
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pearanco shoiild be the same to the eye of an expert, and that the test Is the 
eye of an ordinary observer, the eyes of nien generally, of observera of ordi- 
nary acuteness, brlnging to the examination of the article upon whieh the de- 
sign bas been placed tàat degree of observation which men of ordinary intelli- 
gence give." 

Design patents are to make that, which otherwise is useful, orna- 
mental as well. Many designs, while differing in détail, may présent 
to the ordinary observer the same appearance. "Sameness ôf appear- 
ance" is "identity of design." But the object in a design patent is not 
to identify the article as an article of trade, but to ornament it so as 
to make it pleasing to the eye, the true rule being, What is the œs- 
thetic effect? And does the alleged infringing device produce upon 
the eye of the ordinary observer the same sesthetic effect? The "same- 
ness of appearance" is the sameness of aesthetic efïect on the eye. 

In the case before us, it does not seem to us that the œsthetic effect 
of the patented design, and of the alleged infringing design, are the 
same. Neither, to say the least, is distinctively aesthetic. Whether 
the patented design is sufficiently so to entitle it to a patent, we do not 
décide. The alleged infringing device départs from the lines so 
widely — produces, in our judgment, upon the eye of the observer, in 
the matter of pleasingness of effect, a resuit so différent — that we 
cannot hold it to be the same design. 

The decree of the Circuit Court is afîirmed. 

NOTE. — The following is the opinion of Koblsaat, Circuit Judge, in the 
lower court: 

KOHLSAAT, Circuit Judge. Oomplainant, who had heretofore been granted 
a mechanlcal patent for the device In suit, brings suit tô enjoin infringement of 
design patent No. 38,638 granted to J. J. Weyer for a lamp on June 25, 1907. 
At the outset défendant insists thàt Inàsmuch as section 4933 of the Revlsed 
Statutes (U. S. Conip. St. 1901, p. 3399) provides that "ail the régulations and 
provisions which apply to obtainhig or protectlng patents for Inventions or 
discoveries not ineonsistent with the provision of this title, shall apply to pat- 
ents for designs," therefore it was incumbent on the patentée to file with his 
application a written description of his design and of the manner and process 
of niaklng and using it "in such f uU, clear, concise, and exact terms as to en- 
able any person skllled In the art or science," etc., to make and use the same, 
and that, not having done this, the patent is void. 

It appears from the following décisions of the Commissloner of Patents, vlz., 
Elx parte Freeman, 104 O. G. 1396, Ex parte Reinington, 114 O. G. 761, and Ex 
parte Mygatt, 117 O. G. 508, that descriptions were not only not required, but 
forbidden, and it further appears that as a gênerai rule they are not furnlshed ; 
so that a large number of design patents are issued without the furnishing of 
descriptions. In Gorham Company v. White, 14 Wall. 525, 20 L. Ed. 731, the 
«ourt, speaking by Mr. Justice Strong, says of a design patent: "It is the ap- 
pearance itself which attracts attention and calls out favor or dlslike. It is 
the appearance itself, therefore, no matter by what agency caused, that con- 
stltutes mainly, if not entirely, the contribution to the public whieh the law 
deems worthy of récompense." This is approved In Smith v. Whitman Saddle 
Company, 148 U. S. 680, 13 Sup. Ot. 770, 37 L. Ed. 606, where the court, 
speaking by the Chièf Justice, quotes the language of Mr. Justice Blatehford 
when Circuit Judge in Jennings v. Kibbe (C. C.) 10 Fed. 669, vlz.: 

"ïhe true test of identity of design is sameness of appearance — in other 
words, sameness of effect upon the eye — that It is not necessary that the ap- 
pearance should be the same to the eye of an expert and that the test is the 
eye of an ordinary observer, tlie eyes of men generally, of observers of ordi- 
nary acuteness, brlnging to the examination of the article upon which the de- 
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slgn bas teen placed that degree of observation which men of ordinary intel- 
ligence give." ïhis Is the settled doctrine. Tliat being so, it is net apparent 
why any description should be supplled. In Dobson v. Dornan, 118 U. S. 
10, 6 Sup. et. 946, 30 L. Ed. 63, It is held tliat no description other than a 
drawing or ptiotograph need be filed. This was approved in Anderson v. Saint 
(O. C.) 46 Fed. 761, and Britton v. White Mfg. Co. (C. C.) 61 Fed. 06. Surely 
this matter should and does corne under the "régulations and provisions" 
which are excepted as "ineonsistent" by section 4933 above quoted. Détails 
in the matter and manner of construction of a design patent are unimportant 
except in so far as they enter Into the ordinarily observant man's conception 
or impression of the whole design. It is the picture made npon his niind in 
gênerai, which governs, not tlie minor différences which close examination 
would reveal, nor tUose which might catch tlie scrutinizing eyes of an expert. 

Défendant sets up Invalidity and want of infringement just what is the 
law with regard to design patents as applied to a mechauical device does not 
seem to be entirely clear. The statute of 1842 (Âct Aug. 29, 1842, e. 264, § 3, 
5 Stat. 543) provided for the grantingof a design patent to any citizen who "in- 
vented or produced any new and original design for a manufacture * * * 
or any new and original shape or configuration of any article of manufacture,'" 
etc. Gorham Co. v. White, supra, was based upon this statute. By the 
amendment of 1870 (Act July 8, 1870, c. 230, § 71, 16 Stat. 209), the word "use- 
ful" is added to the last phrase, so that it reads, "or any new, useful, and 
original shape or configuration" and the benefit of the statute was extended to 
"any person," instead of "any citizen." Smith v. Whitman Saddle Co., supra, 
was bas«d upon this 1870 section. 

The présent section 4929 was enacted in 1902. U. S. Comp. St. 1901, p. 3398. 
By its terms "any person who has invented any new, original, and ornamental 
design for an article of manufacture * * * may, * * * obtain a pat- 
ent therefor." It will thus be seen that the device sought to be patented 
must be new and ornamental. The statutes of 1842 and 1870 do not in ternis 
require that the design shall be ornamental, although under the former a de- 
sign patent might issue for an ornament under certain conditions, and in 
Smith v. Whitman Saddle Company, the court, speaking of the act of 1870, 
says the flrst three classes named "plainly refer to ornament or to ornament 
and utility." It should be noted that the act of 1902 has but one class. It is 
a reasonable conclusion that a device, in order to justify the granting of a 
design patent, must be such as to satisfv a person of ordinary judgment and 
good eyesight that it is ornamental, entirely independent of the character of 
the article to which it is applied. It is not enough that it sliould présent In 
an unobtrusive form some utility that might otherwLse be elothed in less en- 
durable garb. It must disclose inventive genius — a création wliich transcends 
the mère attractiveness almost universally availed of by dealers in every line 
of trade. That every symmetrical article should be made the subject of a de- 
sign patent seems unconscionable. Patent monopolies are granted for the 
purpose of encouraging men of genius to place their mental powers at the 
service of the public without sacrifice. If every one who nialfes a graceful 
adaptation of a utility to the purposes for tvhich it is endured at ail can se- 
cure a monopoly thereby, one may soon be afraid to twist a wire or whittle a 
sticlî, lest he infringe. 

For the exercise of such skill as Is exhibited in the lamp in suit, the benefits 
arising from compétition are an ample inducement. The courts are quick to 
restrain any attempts to defraud a rival out of his own peculiar marks — 
those indieia which signify to the public that certain articles of trade and 
trade rights are exclusively his. 

The several statutes above enumerated hâve been eonstrued by the courts 
to apply to chairs, washers, lampshades, bedsteads, bottlcs, earriage lamps, 
badges, stoves, harness trimmings, saddles, spoons, and nunierous other things, 
while the humble horseshoe calk and the syringe bave been denied the pro- 
tection of the statute. 

While under the older statutes this practice was justifiable, since Congress 
is the suprême lawmaker, nevertheless, under the changed language of the 
statnfe, it does not soem that the fnrMier continuation of that practice can be 
justified, especiaUy in the absence of the évidence of the touch of the hand of 
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genlus. The lamp under considération utterly laeks in my Judgment any ap- 
proacli to this standard. In itself It is no ornament. No person of taste would 
cioose it for house décoration, unless it be to liide something of utility more 
undeslrable in form. Lamps are indispensable. No one may do witliout tlielr 
light — whether electric, gasoline, oll, or candie. ïhey liave a universal mar- 
ket. New features are constantly being added. Success in trade demands it. 
The beneflcent provisions of the fédéral statutes were never meant to support 
contentions such as complainant now urges upon the court. 

Assuming, however, that tlie patent in suit is valld, it becomes necessary to 
înqulre into the question of Infrlngement. The test of Identity of the two de- 
vices Is, as stated in Jennlngs v. ICibbe, supra, "sameness of appearance, in 
other words, sameness of effect upon the eye" of an ordinary observer. View- 
ing the two déviées in contrast, it at once appears that the alleged Infringing 
lamp frame bas a large upturned heat-shield, while that of the patent in suit 
is small and turned downward, a very marked différence, and one readily dls- 
cerned by any ordinary observer. Considering the différence iu the éléments 
of the two devices, we find In defendant's device: 

(1) The nonparallel arrangement of the two loops near thelr mlddle Is not 
shown. 

(2) The long connection of the loops at thelr center Is absent In defendant's 
device. This is owlng to the parallel arrangement of the loops of def endau*'s 
lamp at this point. 

(3) The T-pipe, by means of which the pipe runnlng to the burner Is con- 
nected to the loop of eomplainant's design, Is absent from that of défendant, 
the connection being made in defendant's lamp by an ornamental globe or bail. 

(4) The globules at the ends of the outer loop of eomplainant's lamp are 
omitted in that of défendant, the pipe of the outer loop being curved at this 
point so as to dispense not only wlth the globule connection but also the short 
pipe Connecting the outer loop with the Inner loop at this point. 

(5) The pendant globules, one of which performs the function of a plug to 
let out gasoline which bas not been properly vaporized, the other being added 
for the sake of symmetry, are not présent In defendant's lamp. 

(6) The form of the shade is différent, and is so made that a downward 
projecting globe may be atteched. 

(7) The straps of métal by which the shade is attached to the body of the 
îamp are absent from defendant's lamp. 

The arrangement of the so-called parallel feed and supporting pipes In tl- 
shaped loops, one wlthln the other. is old in lamps of the type under consid- 
ération. It Is showTï in electric fixtures (page 139 Defendant's Exhibit, "Elec- 
tric Appliance Company's Catalogue," eut No. 3987). This eut shows not only 
the gênerai TJ-shape of the pipes, but the parallel pipe effect, also a vertical 
pipe having attached thereto a heat-shield substantially like that of the de- 
sign patent In suit. There is thus broadly shown in this electric fixture ail of 
the design of the patent In suit except the necessary horizontal vaporizîng 
tube, with its valve and plug, and the bifurcàted lower end of the feed pipe 
just above the shade. When It is considered that with an inverted burner a 
construction of the feed pipe and vaporizing tube above the shade Is almost 
a mechanical necessity — certainly would be suggested by the most ordinary 
mechanlcal skill — and that the bifurcàted end of the feed pipe is necessary 
because it is found désirable to use two burners. It is difflcult to see that Wey- 
er bas done anything more than add to the Electric Appliance Company eut 
No. ,^"987, above mentloned, the necessary mechanism for the use of the in- 
verted mantle. 

The charge of Infrlngement is not deemed to bave been sustained. The blU 
Is dlsmlssed for want of equity. 
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GLEASON V. O'MAKA. 

(Circuit Court of Appeals, Third Circuit. Octoljer 6, 1909.) 

Ko. 45 (1,223). 

Bankrtjptct (§ 391*) — State Court Proceedings— Stay— "False Représen- 
tation." 

Wliere a banlirupt's false représentations as to liis property, alleged to 
hâve indu eed an attorney to accept his défense on a eriminal prosecution, 
were not made until after tlie attorney liad been employed and had con- 
tracted to défend ttie bankrupt, sucli représentations did not constitute 
a liability for obtaining property by false prêteuses or false représenta- 
tions within the bankruptcy act, and lience an action to recover the 
fées in which false représentations were alleged was subjeet to stay by 
the court in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 391.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2G6S-2670 ; 
vol. 8, p. 7G61.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Pennsylvania. 

Proceedings by Roger O'Mara, as trustée in bankruptcy of Harry 
K. Thaw, to stay an action brought by John B. Gleason against Thaw 
in the state court of New York. An order was granted staying- 
Gleason's action, and, on the court's refusai to take oiï the stay, 
Gleason filed a pétition to revise. Order affirmed. 

See, also, 180 Fed. 419. 

John B. Gleason, pro se. 
Stone & Stone, for respondent. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. On August 13, 1908, Harry K. Thaw 
was adjudged a bankrupt on his own pétition by the District Court for 
the Western District of Pennsylvania. On August 28, 1908, John B. 
Gleason, an attorney and counsellor at law of the city of New York, 
commenced an action at law against Thaw in the United States Circuit 
Court for the Southern District of New York. On September 7, 
1908, Roger O'Mara was appointed trustée in bankruptcy of Thaw's 
estate, and on October 24, 1908, the court in which the bankruptcy 
case was pending, on the application of the trustée and without no- 
tice to the plaintiff Gleason, made an order staying Gleason's action 
in New York, and subsequently refused, on Gleason's application, 
to take off the stay. This refusai is the subjeet of our présent con- 
sidération. 

The plaintiff, Gleason, contends that his action is founded on a 
"liability for obtaining property by false prêteuses or false repré- 
sentations," and that under the provisions of section 17 (2) and sec- 
tion 11 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550, 
549 [U. S. Comp. St. 1901, pp. 3428, 3426]) the court erred in staying 
his action and in refusing to dissolve the stay. By the third para- 
graph of the complaint filed in the action in New York, Gleason al- 

*For other cases see same topic & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
180 F.— 27 
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leges that tlie défendant Thaw was indicted in the city of New York 
on June 28, 1906, for murder in the first degree. By the fourth 
paragraph he allèges that "the plaintiff was retained by the défendant 
in July, 1906, as his counsel upon his indictment and the matters con- 
nected therewith, and the trial and préparation therefor, and ail mat- 
ters touching his sanity, and generally as counsel for the défendant 
on matters afïecting the défendant." By the fîfth paragraph he al- 
lèges that "the plaintifï was his (Thaw's) chief counsel from July 14, 
1906, to February 7, 1907," and by the fourteenth paragraph he al- 
lèges that "in July, 1906, the défendant (Thaw) stated to me (Glea- 
son) that there had been a family settlement so that the défendant 
actually owned interests in his father's estate, or derived therefrom, 
and property interests more than enough to pay ail the expenses of 
the trial, although thèse expenses should exceed $500,000, and that 
the actual value of the defendant's property interests thai he could 
dispose of or mortgage was largely in excfess of that sum." Whether 
the statement contained in the fourteenth paragraph was made be- 
fore or after July 14, 1906, the date when plaintifï allèges, in the 
fifth paragraph, he became the defendant's chief counsel, or before 
or after the date when, as alleged in the fourth paragraph, he was 
retained "generally" as the defendant's counsel, does not appear. Ac- 
cording to thèse allégations, the contract for the plaintiff's services 
was certainly not made later than July 14, 1906. By the fourth para- 
graph it appears that the contract was broad enough to cover ail the 
services the plaintifï claims to hâve rendered. Any false statements 
made by the défendant concerning his property aftèr the making of 
the contract cannot support an action based on the idea that the con- 
tract itself was as to the défendant a fraudulent One. There are nu- 
merous allégations in the complaint to the efïect that the défendant 
made false représentations to the plaintifï, but ail of them, except- 
ing the one in the fourteenth paragraph, expressly appear to hâve 
been made long after the date of the contract. We need not there- 
fore consider them. Nor are we at liberty to infer that the statement 
mentioned in the fourteenth paragraph was made on or before the 
time of entering into the contract. An ambiguous pleading is always 
construed most strongly against the pleader. When so construed, 
the inference must be that the alleged false représentation contained 
in the fourteenth paragraph was made after the date of the contract. 

Assuming, therefore, for the purposes of this case, that a liability 
for an attorney's services is a liability for obtaining property within 
the meaning of section 17 (3) of the bankruptcy act, we think the 
plaintifï failed to set out in the complaint in his case in New York a 
liabiHty for obtaining such property by false prêteuses or false repré- 
sentations. The contract for his services seems to hâve antedated 
ail of the alleged false pretenses and false représentations of Thaw. 
It follows that the action was not one which could not be properly 
stayed under the provisions of section 11 of the bankruptcy act. 

The order of the District Court is affirmed, with costs. 
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In re THAW< 

(District Court, W. D. Pennsylvanla. January 26, 1910.) 

No. 4,290. 

L Bankbuptct (§ 407*) — Discharge of Bankrupt— Gbotjnds fob Refijsai>^ 

ITALSE E.BPKESENTATIONS— "PKOPERTT." 

Since "property" Implles domicion, rlght of user, or of disposition, tha» 
services and advice of an attorney are not property withln the provisions 
of the bankrupt law maklng it a ground to refuse the discharge of a 
claim that It Is one for obtalnlng property under false prêteuses or false 
représentations. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 407.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5693-572S ; vol. 
8, pp. 7768-7770.] 

2. Bankruptcy (§ 407*) — Dischaege of Bankeupt— Grounds fob Refusal— 

Discharge— Fb AU d . 

That the gravamen of a complalnt agalnst a bankrupt Is fraud (not 
created while acting in a fiduclary eapacity) will not prevent the opéra- 
tion of a discharge sInce the amendment of 1903 to the bankruptcy ac6 
(Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Oomp. St. Supp. 1909, p. 
1308]), though formerly it would. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

3. Bankeuptct (§ 391*) — Action Against Bankrupt— Stat of Pkooeedings. 

A suit by an attorney for services and advice obtained by a bankrupt 
by false prêteuses or false représentations will be stayed in accordauce 
with Bankr. Act July 1, 1898, c. 541, § 11, 30 Stat. 549 (U. S. Comp. St. 
1901, p. 3426), providing that a suit on a claim from which a discharge 
would be a release shall be stayed till an adjudication or dlsmissal of the 
pétition, and, after adjudication, tlU 12 months from the adjudication, or 
till the question of discharge Is determlned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 649-651; 
Dec. Dig. § 391.*] 

In the matter of the bankruptcy of Harry Kendall Thaw. Péti- 
tion to restrain the prosecution of a civil action against the bank- 
rupt. Pétition granted. 

See, also, 180 Fed. 417. 

Houston, Frew & Wilson, for Gleason. 
Stone & Stone and A. P. Meyer, for trustée, 

ORR, District Judge. The bankrupt has petitioned this court to 
stay proceedings under section 11 of the bankrupt act (Act July 1, 
1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]), and to 
restrain one John B. Gleason from prosecuting a civil action brought 
in the Circuit Court of the United States for the Southern District 
of New York since the adjudication in bankruptcy until the bank- 
rupt may hâve an opportunity to plead his discharge to such action. 
Some time since the said Gleason, upon pétition of the trustée, was 
restrained from prosecuting a similar action against the bankrupt 
in the same court. In that proceeding, as in this, said Gleason in- 
sisted that his action is upon the liability of the bankrupt to hira "for 
obtaining property by false pretenses or false représentations.'" The 

*For otber cases see same lupic & i numbeb ia Dec. & Am. Digs. 19a7 to date, & Rep'r Indexa* 
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Court of Appeals for the Third Circuit affirmed tHe order of this court 
staying those proceedings upon the ground that the complaint failed 
to set fortli a Hability for obtaining property by false pretenses and 
false représentations, and this without determining whether "prop- 
erty," as such, was alleged to hâve been obtained by the bank- 
rupt. Gleason v. O'Mara, Trustée (decided October 6, 1909) 180 
Fed. 417. 

After that décision, the said Gleason discontinued the action then 
pending, and brought a new action, which is now the subject of con- 
sidération. The cause of action is the same as in the former suit, 
but the new complaint meets the objections to the former which were 
specifically pointed out by the opinion of the said Court of Appeals. 
It is therefore necessary to détermine whether the complaint allèges 
the "obtaining of property." What the bankrupt obtained were pro- 
fessional advice and services from an attorney at law, who undertook 
the défense of the bankrupt against a charge of murder. The amount 
of fées to be paid was not agreed upon at any time. 

The tendency to commercialize the relation of attorney and client has 
been deprecated by many. From the honorarium which the lawyer 
was willing to receive, but could not sue for, there has been an évolu- 
tion to the right of action against the client for professional services 
upon a quantum meruit and to the right of action for contingent fées. 
Is that relationship to be still further commercialized so that either 
may hâve a property in the other? "The personal and confidential 
relation," as the law so often terms it, of attorney and client, would 
soon be destroyed if the client were held to bave a dominion, a right 
of user, or of disposition, which he may lawfuUy exercise over the 
attorney's services. In Jones v. Vanzandt's Adm'r, 4 McLean (U. S.) 
599, 603, Fed. Cas. No. 7,503, it was held that one who aided slaves 
to escape was liable to the owner for an injury to bis property, because 
tinder the laws of Kentucky at that time the property in a slave cori- 
sisted in the right of a master to his services. This illustration is an 
extrême case of dominion and of a right of user or of disposition over 
a man and his services. In every définition of property the foregoing 
qualities are expressed They cannot apply, therefore, to anything 
which is not property. They cannot apply to services and advice re- 
ceived from one who follows the honorable profession of the law. 

The complaint does not therefore make out a case of obtaining prop- 
erty by reason of alleged false pretenses and false représentations. 
The mère fact that the gravamen of the complaint is fraud (not created 
while acting in a fiduciary capacity) will not prevent the opération of 
a discharge since the amendment of 1903 (Act Feb. 5, 1903, c. 487, 
32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1308]), though formerly 
it would. The claim of Gleason is one from which the bankrupt will 
be discharged, and the proceedings instituted by him should be stayed 
in accordance with section 11 of the bankruptcy act. 

L,et an order be drawn accordingly. 
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FELLOWS V. BORDEN'S CONDENSED MILK CO. 
(Circuit Court, S. D. New York. July 12, 1910.) 

1. 'Patents (§ 2G*) — Invention— Combination of Old Eléments— "Patent- 

able COMBINATION." 

A combiiiation of old éléments to be patentable must operate in a iiew 
way to produce a new or an iiuproved resuit, and the change froni tlic oM 
art must be such a one as would not occur to the ordinary meclianic 
skilled in the art. 

IBd. Note. — For other cases, see Patents, Cent. Dig. §§ 27-30 ; Dec. Dig. 
§26.* 

For other définitions, see Words and Plu-ases, vol. 6, p. 5234. 

Patentability of combinations of old éléments as dépendent on results 
attained, see note to National ïube Co. v. Alken, 91 O. C. A. 123.] 

2. Patents (§ 328*) — Invention— Soldek-Saving Devices. 

ïhe Fellows patent, No. 586,964, for a solder-saving device which con- 
sists of two endiess belts and means for operatlng tbem so that tbeir 
opposing faces travel in opposite directions at différent speed, and so 
spaced as to receive between them sheet métal cans as they leave the sol- 
dering bath and rotate them rapidly as they pass between tbe belts so as 
to throw off bj' centrifugal force any excess of meltod solder, Is void l'or 
lack of patentable invention, there being no invention in tbe conception 
of the idea that the soldei- could be thrown off by centrifugal force and 
the means being an old mechanism used in the same art for applying 
fluxing material to the cans before solderiug adapted witb but sllght 
changes In construction witliiu the skill of any mecbanic, and the device 
as a whole beilig of no practical utility. ïhe later Fellows patents. Nos. 
586,966, 586,967, 595,704, and 595,705, covering further devlees for the 
same purpose in which a brush or a jet of steam or vapor Is used to bet- 
ter fin tbe joints and remove the surplus solder, both of which were in 
préviens us<?, are also void for lack of patentable invention, being nierely 
for adaptations of mechanism used In the prior art to a new but so nearly 
analogous use that their appllcability tbereto would occur to any mechan- 
le, and constituting a case of double use. 

In Equity. Suit by Olin S. Fellows against Borden's Condensed 
Milk Company. Decree for défendant. 

Gififord & Bull (Livingston Gifïord and Emilius W. Scherr, Jr., of 
counsel), for complainant. 

Masten & Nichols (Walter D. Edmonds, of counsel), for défend- 
ant. 

RAY, District Judge. The patents in suit are termed by complain- 
ant the "Solder Saving Patents of Olin S. Fellows," and, five in num- 
ber, relate to that subject. They are numbered and dated as follows: 
No. 586,964, dated July 37, 1897; No. 586,966, dated July 27, 1897; 
No. 586,967, dated July 27, 1897; No. 595,701, dated December 21, 
1897 ;,. and No. 595,705, dated December 21, 1897. 

In No. 586,964, application filed September 12, 1896, the earliest of 
the five applications, the patentée says : 

"My invention relates to tbe manufacture of sheet-metal cans in which the 
end plates are soldered to cylindrical can-bodies. In the ordinary process of 
manufacture the end plates are applied to the can-bodles, and the exterior 
edgea of the eau thus assembled are successively rolled over in contact with 
baths of molteu solder, tliereby introducing the solder between the flanges of 

'toi other cases see same toplo & § nuaibbk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe* 
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tlie end iilates and the opposed edges of the can-body. TIils method îs sim- 
ple and désirable, because the solderlng opération is continuons and rapid. 
bnt it Is wa;steful of solder, since an exeess thereof is taken up and carried 
away by the exterior surfaces of the can, not only addlng to the vveight and 
cost of the can, but also impalring its symmetry. 

"The object of my Invention is to save practic'ally ail the superfluous solder 
taken up by the cans and at the same time to render them more perfect and 
symmetricftl In external appearance ; and the Invention consists, essentially, 
in the use of means for imparting to the cans after they leave the solderlng- 
bath and whlle the solder is lu a fluid state a sufllcient degree of centrifugal 
force to throw ofC the exeess of solder from the exterior surfaces of the cans, 
eubstautially as herein set forth. » * • 

"It is obvlous that the neeessary degree of centrifugal force may be im- 
parted to the cans after they leave the solderlng-bath by varions mechanical 
expédients and that they may be thus treated Individually and interniittently. 
I prefer, however, to treat them continuously and slmultaneously as they roll 
from the sblderlng-bath, and this I accomplish by passing them between a 
traveling surface and a support, shown in the présent Instance as conslstlng 
of two endless belts, A and E, speeded to rotate the cans on their axes with 
suflicient centrifugal force to throw off the exeess of solder, one of the belts 
traveling faster than the other, so that the cans received at one end will be 
flnally discharged at the other. 

"In ordinary practice the cans are transferred directly from one soldering- 
bath, in which one end of the cans is soldered, to another soldering-bath, in 
which the other end is soldered, the incline of the cans being ehanged be- 
tween the baths by a graduai change in inclinç of the ways. I interpose one 
of my solder-saving déviées between the soldering-baths and place another to 
recelve the cans from the second bath, but théy are practlcally the same in 
construction and opération, and one description will answer for both. » * * 

"I hâve found by practical test and expérience that by my method of util- 
izing centrifugal force for the recovery of superfluous solder, as set forth, I 
can effect a material saving in the cost of solderlng end caps to can-bodies 
and at the same time produce cans of superior and more unlform appearance. 

"W'here one belt moves at a greater speed than the other, as the upper belt 
In the accompanying drawings, such faster-movlng belt not only forwards the 
cans through the apparatus, but also spaces them so that they pass through 
without contact witli each other. In other words, the faster belt naturally 
grasps and forwards each can as fed to it in such manner that it will be în 
advance and out of contact with the next suceeeding can, and this relation of 
the cans is malntained until they are discharged at the opposite end of the 
apparatus. 

"I am aware that It bas been proposed to pass cans through a coollng- 
machine by means of Angers or separators on an endless belt acting In con- 
junctlon with the opposed surface of a belt traveling in the opposite direction, 
as in the patent to Kendall, No. 469,38a, dated February 23, 1892, but that 
patent does not anticipate the essential prindple of my invention, neither does 
it show my spécial construction and arrangement of parts for glvlng practical 
effect thereto. The object of the Kendall device is to effect the coollng of the 
cans in less time and space than formerly even resorting to a cold-air blast 
for this purpose, and he utllizes centrifugal force only for the purpose of re- 
talning the exeess of solder on the cans by preventlng the running and drip- 
ping of the melted solder, whereas I drive ofC the superfluous solder by means 
of centrifugal force, thereby effecting greater perfection and economy in the 
manufacture of the can, results entirely new to the state of the art." 

His claims, both in issue, read as follows : 

"1. In a solder-saving device, the combination of an endless traveling sur- 
face and an opposed can-support arranged to recelve the cans between them, 
and means for produclng a relative motion between sald traveling surface and 
can-support, whereby a speed of rotation is impart ed to the cans suflicient to 
throw off from sald cans. by centrifugal force, any exeess of melted solder, 
substantially in the manner described. 
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"2. In a solder-savlng device, the eombination of tvvo endless belts with op- 
posed surfaces arrangea to reçoive the cans between them, said opposed sur- 
faces traveling In opposite directions and at différent speeds so that the cans 
are spaced and forwarded by the faster-moving belt while the slower-moving 
belt Increases the axial rotation of the cans, and means for produclng a rela- 
tive motion between said opposed belt-surfaces whereby a speed of rotation 
is Imparted to the cans suffleient to throw off from said cans, by centrifugal 
force, any excess of melted solder, substantially in the manner described." 

It was conceded on the final hearing and is shown by the proof, and 
I find as a fact that, while this rapid révolution of the cans f resh fron» 
the solder bath would throw off superfluous solder, it would f requent- 
ly throw off too much at points so as to leave unsoldered places, 
causing leaks. The resuit was thèse defective cans had to be resolder- 
ed at such points or discarded. To remedy this defect and the further 
defect that the solder did not always flow into the seam and fill it so 
as to make a tight joint, a brush device was added to the apparatus 
covered by patent No. 586,966, sériai No. 606,326, whereby the sur- 
plus solder not actually thrown off by the centrifugal force but piled 
up, so to speak, near the corners of the can, was brushed oflf so that 
the removal of the superfluous solder was now effected by the com- 
bined action of centrifugal force, tending to throw off the molten 
solder, and the brush which brushed or swept ofï the solder not thrown 
off. The brush action had not only a tendency to polish the flanges 
and lower ends of the can-bodies, but served the important purpose 
of , says the patent : "The brush also performs another important func- 
tion, in that it insures a perfect joint between the opposed surfaces 
of the end plate and can-body by forcing the solder in between said 
opposed surfaces, thereby compensating for any lack or inequality in 
the flow of solder." This means what the évidence shows that in re- 
volving the edge or corner of the can in the solder bath the solder 
would not always uniformly flow into the space between the can-body 
and end plates, and if it did not, and the can on leaving the bath was 
subjected to the rapid whirling motion and the solder thrown ofif, 
there would be an unsoldered space or spaces and a conséquent leak. 
It is probably true that the brush not only took off superfluous solder 
but acted as a polisher where it came in contact with the can, but the 
main purpose and the real purpose of the brush action is to push the 
solder into the spaces not filled by it while in the bath ; that is, in the 
language of the spécification, "thereby compensating for any lack or 
inequality in the flow of solder." 

Claim 1 of this patent, which is in issue hère, we may term the 
Brush-Fellows patent, and reads as foUows: 

"In a solder-saving device, the eombination with an endless traveling belt 
and an opposed can-support arranged to receive the cans between them and 
to impart to the said cans a speed of rotation suffleient to throw off by cen- 
trifugal force the main portion of the excess of melted solder adhering there- 
to while forwarding them and rotating them axially in the direction of their 
Une of progress, of a brush arranged to act upon the soldered edges of the 
cans, thereby insuring perfect joints by brushing the solder In between the 
opposed surfaces of the can-bodles and end plates while removing the supef- 
fluoHs solder and polishing the exteriors of the joints, substantially in the 
manner described." 
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This brushing process of this patent was performed by an endiess 
brush belt moving in the same direction or parallel with the carrying 
belts, and it appears from this patent No. 586,966 that Fellows had 
a patent or an application for a patent, sériai No. 605,967, filed Sep- 
tember 16, 1896, for saving solder by this endiess brush chain process 
of which he says : 

"In my application, sériai No. 605,967, also hereinbefore referred to, I ac- 
complish a similar resuit" (solder saving) "by means of an endiess brush belt 
acting in conjunction with mechanism for passing the soldered cans contin- 
uously and severally In contact with an endiess brush belt. Both of the above- 
mentioned methods give good practical results, but I bave found by experi- 
inent and investigation that the most perfect and satisfactory results are at- 
tained by comblning the two methods," etc. , 

The opération of this endiess chain brush moving in the same di- 
rection as the can was not fuUy satisfactory as the movement of the 
solder brushed or carried with it was parallel with the space to be 
filled, if left unfilled on leaving the bath and not into it, at least not 
directly into it. This was remedied or corrected as f ollows : October 
13, 1896, Fellows filed an application for patent No. 586,967, issued 
July 37, 1897 (sériai No. 608,597). The spécification says: 

"Tlie invention consists in the combination and arrangement, with lie 
means for rolling and forwarding a plurality of cans coutinuously and sim- 
ultaneously, of a brush acting on the edges of the cans at right angles to 
their Une of motion, substantially as hereinafter described and clainied. 

"By my improvement I attain more uniform results, the solder being posl- 
tively forced under the flanges of the end plates where required and the per- 
centage of lealcage being reduced, sinee ail parts of the anuular joints are sub- 
jected to the same treatment and pressure. The cans obtained by this treat- 
ment are stronger and cleaner than any heretofore produeed, the soldered 
joints being continuons and perfect and ail superfluous solder being swept 
off the ends of the cans in Une with their longitudinal axes in sucb manner 
that the brush cannot spatter the cans, and removes therefrom any spatter- 
ings received during the centrifugal action. Tlils treatment of the ends of 
the cans, as they flow continuously through the apparatus to the action of a 
brush rotating at right angles to their Une of procession and rotation, may be 
combined with and follow the treatment of the cans to centrifugal force for 
the purpose of throwing off most of the superfluous solder, especially from 
the end plates, and of preeenting the reuiainder to the brush in the most fa- 
vorable position for removal- thereby, as set forth in my concurrent applica- 
tion last mentioned, although I do not limit myself to this combination, since 
I fcelleve myself to be the first to treat a plurality of cans rotated and for- 
warded by an endiess belt or belts to the action of a brush acting at right 
angles to their Une of motion. 

"I am aware that it lias been proposed to use circular bufCers or brushes 
to remove superiiuous solder from cans held and treated individually. I am 
also aware that it has been proposed to treat cans held and rotated in- 
dividually to the action of an endiess wiper-belt, but neither of thèse antici- 
pate my invention, which consists, essentially in rotating the cans as they 
leave the soldering-bath in a continuons procession by means of an endiess 
belt or belts in such manner as to présent their freshly-soldered annular 
joints to a brush acting at right angles to their Une of motion, thereby in- 
suring a perfect and continuons joint of solder between the flanges of the 
end plates and the ends of the can-bodles, at the same tlme removing ail 
superfluous solder and flnishiug off or polishing the edges of the cans with- 
out interfering with or retarding their continuous flow from the soldering- 
bath and through the apparatus." 
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The daims of this patent in issue read as follows : 

"1. lu a solder-saviug devlce the combination witli eudless belts arrangea 
to receive and advance the cans between theni substautially as rtescribed, 
of a brush arranged to act upon the edges of a plurallty of the cans substan- 
tially at right angles to their Une of motion, snbstantially m the maiiner and 
for the purpose set forth. 

"2. In a solder-saviug device the combination wlth endless helts traveling 
in opposite directions and arranged to receive and advance the cans between 
them snbstantially as described, of a brnsh arranged to act upon the edges 
of a plurality of the caus substautially at right angles to their line of motion, 
snbstantially in the manner and for the purpose set forth. 

"3. In a solder-saving device the combination with endless belts traveling 
at différent speeds in opposite directions, arranged to receive and advance 
the cans between them substautially as described, of a brnsh arranged to 
act upon the edges of a plurality of the cans substantially at right angles to 
their line of motion, substantially in the manner and for the purpose set 
forth. 

"4. In a solder-saviug device the combination with an endless traveling 
belt and an opposed can-support arranged to receive and advance the cans 
between them and to impart to the said caus a speed of rotation sufBcient to 
throw ofl' by centritutral force the main portion of the excess of melted solder 
carried from the soldering-bath, of a brush arranged to act upon the edges 
of il ])iurality of the caus in a direction substantially at right angles to that 
of their line of motion for the purpose and substantially in the manner de- 
scribed. 

"5. In a solder-saving device the combination with endless traveling belts, 
arranged to receive and advance the cans between them and to impart to the 
said cans a speed of rotation sutîicient to throw ofï by centrifugal force the 
main portion of the excess of melted solder carried from the soldering-bath, 
of a brush arranged to act upon the edges of a plurality of the cans in a 
direction substantially at right angles to that of their Une of motion, for 
the purpose and substantially in the manner described. 

"6. In a solder-saving device the comtiination with endless belts traveling 
in opposite directions arranged to reçoive and advance the cans between 
them and to impart to the said cans a speed of rotation sufficieut to throw 
oflf by centrifugal force the main portion of the excess of melted solder car- 
ried from the soldering-bath, of a brush arranged to act upon the edges of 
a plurality of the cans in a direction substantially at right angles to that of 
their line of motion, for the puri)ose and substantially in the manner de- 
scribed. 

"7. In a solder-saving device the combination with endless belts traveling 
at différent si)eeds in opposite direc-tions, arranged to receive and advance 
the cans between them and to impart to the said cans a speed of rotation 
sufficient to throw off by centrifugal force the main portion of the excess of 
melted solder carried from the soldering-bath, of a brush arranged to act 
uixin the edges of a plurality of the cans In a direction substantially at right 
angles to that of their line of motion, for the purpose and substantially in 
the manner described." 

Thèse devices not being perfectly satisfactory or being desirous of 
other improvements in the art, May 10, 1897, Felbws filed appU- 
cation for patent No. 595,704, sériai No. 635,904, granted December 
21, 1897. This relates to the same subject and the patentée says: 

"And the invention consists, essentially, in simultaneously forwarding the 
cans, rotating them on their axes, aiul subjecting them to a fluid-blast in 
such manner as to remove superfluous solder taken up by the exterlor sur- 
faces of the cans whlle passing through the solder-bath during the opération 
of soldering the end plates to the can-bodies, substantially as hereinafter 
set forth. * * * i treat the edges of the cans after they leave the solder- 
ing-bath continuously and simultaneously to fluid under pressure directed 
to impinge against the exterior portions of the cans where they hâve been 
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exposed to direct contact wlth the solder In the bath, the rotatîofl of the 
cans upon their axes as they are advaneed throngh the device subjecting ail 
such exposed portions uniformly to the cleansius action of the fluld-blast, 
and Insuring the removal of superfluoiis solder from such adjolning portions 
of the end plates and ean-bodies wlthout impnirins the hermetieal sealing 
of the joints between said parts of the cans. This I accomplish by passing 
them betvveen a traveling surface and a support shown in the présent in- 
stance as consisting of two endless belts, A and B, one of the belts traveling 
f aster than the other, so that the cans recel ved at one end will be flnally 
discharged at the other. » * * i jaave found by expérience that tlie re- 
moval of the superfluous solder from cans by a vapor bath ean be accom- 
plished advantageousiy, the l)last leaving the surfaces exposed to the solder 
clean, clear, and brlght." 

Claim 1 of this patent is in issue and reads as follows: 

"In a solder-saviiig device, the combination of an endless traveling surface 
and an opposed can-support arranged to receive the cniis between them. uieans 
for producing a relative motion betvveen sald traveling surface and opposed 
can-support whereby the cans are simultaneously rotated axially and for- 
vvarded, and means for directing fluid under pressure against the cans be- 
tween said traveling surface and opposed can-support for the purpose of re- 
moving superfluous solder from the cans substantially in the manner de- 
seribed." 

I think it clear that this patent has nothing to do with removing 
superfluous solder from cans by means of centrifugal force. The 
cans are revolved so as to subject ail parts of the soldered surface 
to the vapor or steam bath. 

May 10, 1897, Fellows filed an application for patent No. 595,705, 
dated December 31, 1897, and he says : 

"My Improvements relate to the removal of superfluous solder from sheet- 
tnetal cans for the purpose set forth in my concurrent applications, sériai 
Nos. 605,598, 60.5,967, 006,5,^i, C(»8,597, and 6ri5.904. 

"The distlngulshlng feature of my présent invention consists in retarding 
the progress of the cans as they pass through the apparatus for the purpose 
of treating them Individually for ths removal of superfluous solder, substan- 
tially as hereinafter set forth. 

"My Invention also includes certain spécial features in the eombinatlon 
and arrangement of parts for polishing and cooling the cans and controUing 
and coUecting the superfluous solder removed from them. * * * 

"It Is obvions that by imparting a sufficiently high degree of speed to the 
forwarding-wheel, F, the cans restlng against the rails, O, may be rotated 
upon their axes in such manner as to throw ofC by centrifugal force super- 
fluous solder, substantially as set forth in my concurrent applications here- 
Inbefore referred to, and I do not seeic to cover, broadly, herein means for 
throwlng ofC superfluous solder by centrifugal force. By substitutiug the 
driving-wheel, F, for the driving-belts described in said prior applications I 
am, howevur, enabled to construct an eiïective apparatus whlch is much 
more simple and compact, and in which the resnlts sought are much more 
quickly and positively attained. * * » 

"Where it is desired to i>olish the exterior surface of the can by positive 
mechanical means after it has been subjected to the action of centrifugal 
force or to the action of the jets of heated vapor, I employ a rotary brush, 
B, in conjunction with the forwarding-wheel, F, and auxillary brush-wheel, 
AS, arranged, preferably, so as to impinge against the soldered joint, as in- 
dicated in Fig. 9. It is obvions that this arrangement may also be used alone 
for the removal of superfluous solder, the main novelty in this connection 
consisting in the spécial eombinatlon and arrangement of the forwardng 
mechanlsm and auxiliary detaining-wheel and the rotating brush, B, where- 
by the cans are retarded in progress and the lunnber of révolutions on their 
axes Is Increased whlle being subjected to the action of the brush, B." 
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The claims in issue are 1, 2, 4, 5, G, 7, and 10. Thèse read as fol- 
lows: 

"1. In solder-saving apparatus, tlie eouibination of a can-forwarding sur- 
face, a ean-retarding wheel moving in a direction oi)poRite to that of the 
sald can-forwarding surface, and nieans for effecting tlie removal of super- 
lluous solder from the cans while rotating between sald opposed traveling 
surfaces, substantially in the manner and for the purpose described. 

"2. In solder-saving apparatus, the comblnatlon of a can-forwarding wheel, 
an opposed auxlllary wheel revolving in the opposite direction, and means 
for effecting the removal of superfluous solder from the cans while rotating 
between said opposed wheels, substantially in the manner and for the pur- 
pose described. * * * 

"4. In solder-saving apparatus the comblnatlon of a ean-forwai-ding sur- 
face, and an opposed auxlliary wheel revolving in the opposite direction for 
the purpose of retardlng the advance of the cans and increaslng their axial 
rotation, substantially In the manner and for the purpose set forth. 

"5. In solder-saving apparatus the combination of a can-forwardlng sur- 
face, opposed rails, and an opposed auxlliary wheel revolving In the op- 
posite direction for the purpose of retardlng the advance of the cans, sub- 
stantially In the manner and for the purpose set forth. 

"6. In solder-saving apparatus the comblnatlon of a can-forwarding sur- 
face, an opposed auxlliary wheel revolving In the opposite direction for the 
purpose of retardlng the advance of the cans and increaslng their axial rota- 
tion, and means for projectlng jets of vapor against sald cans substantially 
in the manner and for the purpose described. 

"7. In solder-saving apparatus the comblnatlon of a can-forwarding surface, 
an opposed auxlliary wheel revolving In the opposite direction for the pur- 
pose of retardlng the advance of the cans, and means for projectlng jets of 
superheated steam against sald cans, substantially in the manner and for 
the purpose described. * * * 

"10. The comblnatlon et apparatus for removing the superfluous solder from 
cans, a hood surrounding sald solder-reniovlng apparatus, an exhausting de- 
vlce for withdrawlng the air from said hood and Injectlng It Into a receiv- 
ing-chamber, and sald receivlng-chamber provlded with means for retaining 
the solld partlcles of matter carried over to it by the air, substantially in 
the manner and for the purpose described." 

The main distinguishing features of this patent seem to be the hoodf 
for retaining flyinËr partiales of solder and the "retarding wheel" mode 
of opération which complainant says is "peculiar to Fellows patent 
595,70.5." While Fellows may hâve been and probably was the first 
to use centrifugal force for the removal of superfluous solder from 
cans by rapidly revolving them and thereby saving the thrown ofï 
solder, if care was taken to préserve it, he was not the first to con- 
ceive a solder-saving device in can construction, as others had used 
devices for wiping off the superfluous solder, thereby giving the com- 
pleted cans a neater appearance and lighter weight and saving the 
superfluous solder. See patent to Norton, No. 388,320, dated May 8, 
1888, and patents to Jensen, No. 551,122, dated December 10, 1895, 
and No. 550,176, dated November 19, 1895. When the superfluous 
solder was wiped off it was saved or in a condition to be saved if 
care was taken. See, also, patent to Edwards, No. 301,579, dated July 
8, 1884, for Tin Can Soldering Machine, which bas a wiper and says : 

"After having one seam, oi, soldered, the cans are moved up the Inclined 
parts, Di, of the rails, D, and during this opération the excess of solder may 
be wlped off by a wiper, N, and collected in a box, n, thereby saving solder 
and Improvlng the appearance of the seam. The wiper may he made of any 
spongy or soft material, which presses against the seam of the can ; or a blast 
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of air or steam or any gas may be blown against the freshly-soTdered seaiti, 
as shown In Fig. 10, in whîch nozzles, Ni, havlng slits N2, are directed against 
the can as It rises ont of the solder, and blows the excess baek to the rear 
edge of the seam and off iuto the solder trough or a b"x, leavlng a highly- 
finished seam." 

It was also common kiiowledge that water, mud or any molten sub- 
stance such as lead or solder in what may be termed a molten state 
would fly ofF f rom the outside of any circular body when rapidly re- 
volved. Water thrown from a revolving grindstone or mud from the 
wheel of a rapidly moving wagon are familiar illustrations. However 
it does not follow that there was no patentable novelty in conceiving 
the idea that this motion might be applied to the saving of solder 
when manufacturing tin or sheet iron cans and providing suitable 
means for the purpose. The prior art wiped off the superfluous solder 
by some soft material or by a blast of air or steam or gas, and so saved 
it, while Fellows first threw it off by centrifugal force — that is, by 
rapidly revolving the cans; second, by revolving the cans and brush- 
ing off the solder; and, third, by spraying or subjecting the super- 
fluous solder to the action of steam or vapor while in rapid révolu- 
tion. 

It may be well to say hère that the alleged infringing device used 
by the défendant removes the superfluous solder by ail three methods 
in succession — that is, as the cans corne from the bath, the corners 
having been revolved in the solder, they pass along held between mov- 
ing surfaces, one moving in one direction, and the other in the oppo- 
site direction, but moving at unequal speed, and some surplus solder 
is thrown off by centrifugal force, and then, while still moving for- 
ward and revolving, they come under the action of the brush whereby 
solder is swept into the seams if they are not already fuU, and more 
of the solder is swept off, and then, still moving forward and revolving 
the cans come under the action of the steam or vapor blast, and the 
removal of solder and the polishing is completed. While undergoing 
this last opération the "retarding wheel" mode of opération cornes into 
play. 

Thèse Fellows patents ail relate to "means for removing superfluous 
solder from sheet-metal cans." It is apparent from the reading of 
them that saving solder was not the only purpose in view. Each of 
the claims of the patents in suit in issue are for a combination, and 
a patentable combination may consist of éléments some of which are 
old and some new or of éléments ail old provided there is a new com- 
bination of such old éléments operating in a différent way (différent 
from the old art) to produce and producing a new or an improved re- 
suit. Leeds v. Victor Co., 213 U. S. 318, 29 Sup. Ct. 495, 53 L. Ed. 
805. Of course, to be patentable, there must be such a change in the 
combination as would not occur to the ordinary mechanic skilled in 
the art. In other words there must be what is known as patentable 
conception. On the argument I was somewhat impressed with the 
thought that there is not patentable conception accompanied by means 
to make it effectuai in the idea of throwing off and saving surplus 
solder by centrifugal force — that is, by rapidly revolving the cans. 
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It seemed to me such common knowledge that any one desirous of 
throwing ofE the superfluous solder would use this method. 

Claim 1 of the patent first mentioned, No. 586,964, has in combina- 
tion (1) an endless traveling surface, and an opposed can support 
which receive the cans between them ; and (2) means for producing a 
relative motion between them whereby a speed of rotation is imparted 
to the cans sufficient to throw off from said cans, by centrifugal force, 
any excess of melted solder in the manner described. The patent 
shows and describes two endless belts each on wheels or pulleys, the 
one belt above the other. The movem.ent of that part of each belt 
above its wheels or pulleys is from right to left as shown in Fig. 3, 
and the movement of that part of each belt below its wheels or pulleys 
is from left to right, but as the cans are fed in between thèse belts 
they are taken hold of by the lower surface of the belt of the upper 
section moving from left to right, and by the upper surface of the 
belt of the lower section moving from right to left. Hence the 
surfaces of the two belts in actual contact with the cans move in 
opposite directions. As the one belt is made to move faster than 
the other, a rotary motion is given each can on its own axis and 
still they are carried forward and discharged at the end opposite the 
place of entrance. The speed of rotation is regulated by the relative 
speed of the belts. By having the speed of the one belt but little 
greater than that of the other the rotation of the can on its axis would 
be slow. If both belts are of the same size and move with the same 
speed and exert the same pressure on the can the can would not move 
forward or be carried forward at ail, as the forwarding and retarding 
process would be equal and neutralize each other, and if the belt sur- 
faces in contact with the cans moved in the same direction and at the 
same speed the can would be carried forward without rotation. Fig. 
3 of this patent shows a bar or rail, gg, to keep the cans in aligmnent 
while passing between the belts. Turning to the prior art for this 
mechanism used to clasp, so to speak, the cans and forward them, we 
find much of the same mechanism operating in much the same way in 
the patent to C. B. Kendall, dated February 23, 1892, for "Can Cool- 
ing Machinery," except that he does not rotate the cans by moving 
the one belt faster than the other, but relies wholly on the fact that the 
face of the one belt bearing on the can moves in the opposite direction 
from the face of the other belt bearing on the can. He also has pins 
in the upper belt to keep the cans apart. He has two endless belts 
each running on its own wheels or pulleys arranged the one above the 
other. Thèse belts move the same as in the Fellows patent just men- 
tioned, but so far as appear at the same speed, and as the can cornes 
from the solder bath it is moved in and taken between the two belts, 
the lower half of the upper belt moving in one direction as from left 
to right, and the upper half of the lower belt moving in the opposite 
direction, and the patentée after explaining this says that "whenever 
the words 'oppositely traveling belts' are used they are to be under- 
stood as 'oppositely traveling faces.' " He expressly states, in sub- 
stance, that the pins in the upper belt carry the cans forward while 
the oppositely moving surface of the lower belt in contact with the 
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can retards the forvvard movement and has the effect to rotate the can. 
He might hâve separated the cans by having the one belt move faster 
than the other instead of using the pins, but did not. His purpose was 
to retain the solder on the seam of the can uniformly and allow it to 
cool. He expressly says that he imparts enough centrifugal force to 
keep the solder in position until cool, and to cool the solder rapidly he 
has pipes along the line of travel through which cold air is blown or 
forced on the soldered part. If he had caused the one belt to move 
more rapidly than the other he could hâve dispensed with the pins, as 
the cans would hâve been separated and kept separate automatîcally, 
and by imparting sufficient speed he would hâve thrown off solder. 
But ail he was aiming at was the cooling process. Hère I find no an- 
ticipation. However, Kendall has trackways, h, which "serve to main- 
tain the outer ends of the cans in true line with the face of the belt." 
In a patent to McDonald, No. 506,184, dated Qctober 3, 1893, "ma- 
chine for fluxing cans," a process which précèdes the application of the 
solder, we hâve a device for moving the cans much nearer that of the 
complainant. He says : 

"The invention consists in certain devices whereby the cans are rolled 
aloug through a machine in contact with belts carrying the flux, so that the 
joints between the ends and the body will he fluxed as the cans pass through 
the machine, and the cans will be delivered ail ready for soldering, the op- 
ération belng contlnuous." 

On a f rame is supported a long rectangular tank containing the liq- 
uid flux. At each end of this tank is mounted a shaft extending 
across the tank, and each shaft is provided with a pair of pulleys ar- 
ranged on the shaft at a distance from each other less than the length 
of the can. On thèse pulleys are mounted endless belts extending the 
length of the tank, and thèse move when the pulleys revolve with the 
shaft and any speed desired may be communicated. Thèse belts are 
flat and of considérable width, and support the cans as they move 
through the machine. Thèse are the fluxing belts, and about one-half 
of thèse belts move at ail times in the fluxing material in the tank and 
saturated therewith apply same to the seams at each end of the can 
as the belts move above the pulleys after leaving the tank. There is 
an inclined chute at one end of the machine down which the cans roll 
and are fed to or upon the belts. The fluxing belts or those parts 
thereof in contact with the cans move from right to left or towards 
the point where the cans enter from the chute. This is shown in Fig. 
2, and it is so stated in the patent. The patent says : 

"I will now describe the mechanism by means of which the cans are car- 
ried along with a rotary movement upon the fluxing belts from front to rear 
of the machine." 

He then describes an endless belt mounted on pulleys, but above the 
supporting belts described, and running and traveling parallel with 
them, which comes in contact with the upper side of the cans midway 
the ends thereof as they enter the apparatus or between the two lower 
and this upper belt. Ail the belts travel in the same direction, but as 
the cans are in contact with the upper part of the lower belt and the 
lower part of the upper belt, the surface of the belts in contact with 



FELLOWS T. BORDEN's CONDENSED MILK OO. 431 

the cans running on the lower pulleys move in a direction opposite to 
that of the surface of the belt in contact with the cans moving on the 
upper pulleys. He gives much greater speed to the upper belt than to 
the lower ones, and so moves the cans forward and revolves them on 
their axes as they pass between the upper and lower belts to the dis- 
charge end. This upper belt, and the lower belts also, are made ad- 
justable so as to handle cans of différent lengths and those of différ- 
ent diameters. There is a différence in the construction and means 
for propelling the belts of McDonald and those of Fellows, but they 
are mechanical merely, and would be made by any mechanic skilled 
in the art. McDonald has the side bars or guides to keep the cans 
in alignment and between the belts the same as Fellows. The mode 
of opération of the Fellow apparatus and of the McDonald appa- 
ratus is the same, and the resuit is the same — that is, the cans as 
they enter from the chute are grasped by the lower or supporting 
belt (bélts with McDonald so as to flux both ends of the can at the 
same time) and the upper or propelling belt and separated and kept 
separated because of the more rapid forward movement of the upper 
belt, and they are moved forward continuously and successively in a 
flowing stream of cans, and each can while so grasped and flowing or 
moving forward is rapidly revolved on its own axis. In this grasp- 
ing, moving, and revolving the cans axially McDonald was applying the 
flux to the seain at each end of the can, while in so grasping, mov- 
ing, and revolving them axially Fellows was throwing off the surplus 
solder from the same seams one end at a time, as he only soldered one 
end at a time. The two supporting belts of McDonald covered the 
seams to be thereafter soldered so as to apply the flux thereto while 
Fellows only uses one, placed between the two ends of the can, so ar. 
to leave the solder uncovered and free to fly off. AU there is to this 
first patent is that Fellows uses an old mechanism and mechanical 
movement then in use in this art for the purpose of applying the flux- 
ing material before soldering for the purpose of removing the sur- 
plus solder. He made some necessary changes in belts and location 
thereof, but they show no improvement on the prior art. It is the 
case of the adaptation, by slight changes of construction, of a well- 
known appliance in use in the art of can construction to accomplish 
.a certain purpose, to another vise or to accomplish another purpose 
in the same art, an ultimate purpose it had not been used to accom-. 
plish before. Concède that Fellows conceived the idea that in can 
construction the surplus solder on the can might be removed and there- 
by saved by the application of centrifugal force, thereby throwing 
oflf the surplus solder, what he did was to adapt, by slight changes of 
construction within the skill of any mechanic, an old device used in 
the same art for giving the cans the same movement and motion, but 
with the purpose of applying fluxing material thereto, to the throwing 
off of such solder. Was he entitled to a patent for doing this? Fel- 
lows is presumed to bave had the McDonald device before him and to 
hâve understood its opération. Ail he had to do was to feed the cans 
into this old device after being soldered first, moving the two lower 
belts so as to grasp or contact with the center of the side of the cans, 
and then impart sufiicient velocity to throw ofif the solder. 
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In Topliff V. Topliff et al., 145 U. S. 156, 13 Sup. Ct. 825, 36 L,'. 
Ed. 658, one question was whether or not the Stringfellow and Surles 
patent was an anticipation of the Augur patent, one of the patents 
sued upon. The court said : 

"Wliile It is possible tliat tlie Stringfellow and Surles patent rriight, by 
a sliglit moflifieation, be niade to perform the function of eqtializlng tlie 
springs whicli it was tlie object of the Augur patent to secure, that was evl- 
dently not in the mind of the patentées, and the patent is inoperative for 
that purpose. ïheir deyice evidently approached very near the idea of an 
equalizer ; but this idea did not apparently dawn upon them, nor was there 
auything in their patent which would hâve suggested it to a mechanic of 
ordinary intelligence, unless he were examining it for that purpose. It is 
not suffieient to constitute an anticipation that the device relied upon might, 
by modification, be inade to accomplish the function performed by the patent 
in question, if it were not designed by its maker, nor adapted, nor equally 
used, for the performance of such functions." 

Another patent in suit was the Toplifï and Ely patent, and it was 
claimed that the Augur device fully anticipated this. After pointing 
eut the almost exact similarity of the two devices the court said: 

"In the Topliff and Ely patent, to ohviate this, and to enable the device to 
be applled at both ends of the springs, the links are turned horizontally, or 
somewhat dépendent, so that the springs can rest upon them at both ends, 
and thus secure a more perfect equalization. Trifliug as this déviation seems 
to be, it renders it possible to adapt the Augur device to, any side-spring 
wagon of ordinary construction. 

"While the question of patentable novelty in this device is by no means free 
from doubt, we are Inclined, in vlew of the extenslve use to which thèse 
springs hâve been put by uianufacturers of wagons, to résolve that doubt in 
favor of the patentées, and sustam the patent." 

In Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, 
the court held : 

"ïhe cases treating of letters patent for new applications of old devlees 
considered, and, as a resuit of the authoritles, it is held that, if the new use 
be so nearly analogous to the former one, that the applicability of the de- 
vice to its new use would occur to a person of ordinary meehanleal skill, it 
is only a case of double use ; but if the relations between them be remote, 
and especlally if the use of the old device produce a new resuit, it may in- 
volve an exercise of the inventive faeulty — much dependlng upon the nature 
of the changes required to adapt the device to its new usa" 

It must be borne in mind that the McDonald patent is for work in 
the same field, the same industry, as the Fellows patent. The steps 
in making a can are (1) eut out the métal; (2) connect the body; (3) 
add the ends and crimp them; (4) apply the acid or flux or resin pre- 
paratory to applying the solder; (5) apply the solder; and (6) re- 
move the surplus solder, and clean and polish. Hère, in this indus- 
try McDonald had his apparatus for applying the flux, step 4 men- 
tioned, and Fellows, in the same industry, by moving the support- 
ing belts away from the seams or substituting one belt for two, as 
one only was necessary, threw ofï by the same movement of the cans 
(made more rapid probably) the solder applied by step 5. Others had 
wiped ofï, brushed off, and sprayed or steamed ofï the surplus solder, 
but, so far as appears, no one had thrown it ofif by centrifugal force. 
It was taking the old device of McDonald, making only one material 
change — that of the location of the lower or supporting belts-^and 
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using it in the last step of makin^^ a can for throvving off the super- 
fluous solder. On this subject in T'otts v. Creager, supra, after refer- 
ring to the cases, the court fat pai'e fi08, 155 U. S., at page 199, 15 
Sup. et. [39 L. Ed. 275]) said: 

"As a resiilt of the luitliorities u]i(jii this snliject, it mny lie said tlmt. if 
the new use Ije so iiearly analdsons to the l'Di-iiicr oiie. tluit tlie applicability 
of tlie device to irs ucw use wonlrt occiiv Ut a ]]ersoii of orrtiiuiry mechauical 
t?\nU, it is only a case of douille use, imt if tlie relations lietween tliora 1)6 re- 
luote, and especially it' tUe use of the old '.levice iiroduce a new resuit, it may 
at least involve an exerci.se of tlie inventive faculty. Mucli, however, must 
stlU dépend upon tlie nature of tlio clianges required to adapt the device to 
Its new use." 

Now I do not think that a device for use in can construction which 
would simply throw off solder while in a molten state was a patent- 
able one. It would not be and was not useful in the art. It is nec- 
essary in the art to hâve a considérable portion of the solder retained 
on the can, but in the proper place to be of use ; that is, in the seams 
and on them to an extent. The resuit of opérations with the appa- 
ratus made under and in accordance with the first Fellows patent, No. 
586,964, demonstrated that it possessed no practical utility. True, it 
threw ofï the solder taken up while revolving in the solder bath, but 
if, as was usual with some 30 per cent, of the cans, the solder had 
not flowed into the seams, or for any cause did not adhère properly, 
the solder that should be and remain in such seams was thrown off, 
and such cans were defective and discarded. This device did not go 
into gênerai use; it was not a success. It was not only desired to 
throw off surplus solder after the seams were properly iilled with 
solder, but to first fill such seams before any was thrown off and not 
move or disturb or throw off the solder in the seams, and this the de- 
vice of the patent did not and could not do. The first patent added 
nothing of value to the art of can construction. The idea of throw- 
ing off surplus instead of wiping or brushing it off as had been donc 
in the prior art was good, we will assume, provided it filled the seams 
and left them filled and so prevented leaking, the very object of solder- 
ing them at ail. I do not think it was patentable to conceive the idea 
that molten solder would be thrown off by centrifugal force applied to 
the can and molten solder accompanied by means to revolve the can 
rapidly and so throw it off. In Potts v. Creager, supra (at page 605, 
155 U. S., at page 197, 15 Sup. Ct. [39 L. Ed. 275]), the court said: 

"The employment of two parallel cylinders to co-operate In the performance 
of a certain task i.s so cominoii and well known that the court may take ju- 
dlcial notice of such examples as are fouiid in the ordlnary elothes wringer, 
fluting rollers, straw cutters, printing presses, paper manufacturing machines 
and grinding mllls of varlous kinds." 

So hère, the court may take judicial notice that it was well knovi'n 
and common knowledge that water, mud, and any soft material not 
adhesive would iîy off from any circular body when rapidly revolved. 
To put the solder on and then throw it off accomplished no useful 
purpose in this art as the resuit proved. It must be pushed into the 
seams when it had not flowed or run in. After making the référ- 
ence last above quoted the court in Potts v. Creager, supra, said: 
ISO F.— 28 



iBà 180 FEDERAL EEPOETER. 

"In vIew of thèse devices it is too clear for argument that Potts would not 
be entitled to a patent simply for passing the clay betvveen tvvo grinding or 
crusliing cyllnders," etc. 

So hère, it is clear that Fellows was not entitled to a patent for sim- 
ply revolving a can rapidly and throwing off solder in a molten state 
by centrifugal force. In view of the fact that McDonald's device 
was in the can construction industry, and had to do with properly 
soldering- the can, and that Fellows in the same industry and to com- 
plète the soldering process took McDonald's device and by simple 
changes within the ability of the ordinary mechanic, and by changes 
which would hâve occurred to any mechanic of ordinary skiU, adapt- 
ed it to throw off solder, the language of the court in Potts v. Creager, 
supra (at page 606, 155 U. S., at page 198, 15 Sup. Ct. [39 L. Ed. 
S75]), is very pertinent and instructive. The court said: 

"The answer to this reqxilres the considération of the often reeurring cjTies- 
tion, which has taxed the Ingenuity of courts ever since the passade of the 
patent acts, as to what Invention really is. When a patented device is a mère 
improvement unon an existing machine, and the case is not eomplicated by 
other auticipaLiiig devlees, the solution Is ordinarily free from difficulty. But 
where the alieged novelty consists in transferring a device from one branch 
of Industry to anotlier, the answer dépends upon a variety of considérations. 
In such cases we are bound to inquire into the remoteness of relationship of 
the tvvo industries, what altérations were necessary to adapt the device to 
its new use, and what the value of such adaptation has been to the new In- 
dustry. If the new use be analogous to the former one, the court wlll un- 
douhtedly be dlsposed to construe the patent more strictly, and to requlre 
clearer prixif of the exercise of the Inventive faculty, in adapting it to the 
new use-particularly If the dtwice be one of mlnor importance in Its new field 
of usefulness. On the other hand, if the traiisfer be to a branch of Industry, 
but reuiotely allied to the other, and the effect of such transfer has been to 
supersede other methods of dolng the same work, the court wlll look wlth a 
less critlcal eye upon the means employed in making the transfer. Douht- 
less a patentée is entitled to every use of which his Invention is susceptible, 
whether such be known or unknown to hlm ; but the person who has taken 
his device, and, by improvements thereon, has adapted it to a différent in- 
dustry, may also draw to hlniself the quallty of inventer. If, for Instance, 
a person were to take a coffee mîll and patent it as a mill for grinding spicps, 
the double use would be too manlfest for serions argument. So, too, this 
court has denled Invention to one who applled the priuclple of an Ice-cream 
freezer to the préservation of flsh (Brown v. Piper, 91 U. S. 37 [23 L. Ed. 
200]) ; to another who changed the projjortions of a refrlgerator In such 
manner as to utillze tlie descending instead of the ascendlng current of cold 
air (Roberts'v. Ryer, 91 U. S. 150 [23 L. FA. 267]) ; to another who employed 
an old and well-known method of attaehing car trucks to the forward trux'k 
of a locomotive englne (Pennsylvania Railroad v. Locomotive Truck Co., 110 
U. S. 490 [4 Sup. Ct. 220, 28 L. Ed. 222]) ; and to still another wbo pJaced a 
dredging serew at the stem Ir«tead of the stern of a stcamboat (Atlantic 
Works V. Brady, 107 U. S. 192 [2 Sup. Ct. 225, 27 L. Ed. 438]). In Tucker v. 
Spalding. 13 Wall. 453 [20 K Ed. 515], the patent covered the use of mov- 
alile teeth in saws and saw plates. A prlor patent exhlbited cutters of the 
same gênerai form as the saw teeth of the other patent, attaeliable to a cir- 
cular disk, and removable as in the other, tlie purpose of which patent was 
for the cuttlng of tongues and grooves, mortlces, etc. The court held that 
If what It actually dld was in its nature the same as sawiug, and its struc- 
ture and action suggef^ted to the mind of an ordinarily skiDf ul mechanic 
this double use to which it could be adnpted without material change, then 
such adaptation to a new use was not new invention, and was not patentable." 

I am satisfied in view of the évidence, common knowledge, and the 
prior art, and considering the facts that the device of the first Fel-i 
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lows patent, No. 586,964, is of no practical utility in the art, and is 
not a commercial success and has not displaced or taken the place of 
anything in this art, and is but the mère transfer of a device of the 
prior art from use in one step of soldering a can to another step in 
the same process, that patentable novelty is not disclosed. The next 
patent, No. 586,966, of July 27, 1897, same date as the other, acts, 
says the patent, so that the superfluous solder is removed by the com- 
bined action of centrifugal force and of an endless brush belt, the 
centrifugal action throwing off most of the superfluous solder, espe- 
cially from the end plates, and collecting the remainder in the most 
advantageous position for removal by the brush substantially as here- 
in set forth. This is substantially the device of the first patent with 
the endless brush chain added. But it never did efifectually what it 
purported to do, and is but a substantial reproduction of the prior 
art and défendant does not use such a brush or such brushes. The 
brush belt of this patent moves in the same direction as the cans, or 
it might be in the opposite direction. As the cans revolve in contact 
with the brush, solder is brushed or wiped off, but the seams are not 
effectually filled. This'revolving of the can or of the seams of the 
can in connection with revolving brushes for the purpose of apply- 
ing the flux and then the solder and then in connection with long re- 
volving brushes taking off surplus and filling seams were not new. 
It was patented in 1888, patent to Norton No. 382,320, who said, aft- 
er describing the application of the flux by the long revolving brushes 
as the corner of the can rolled between them : 

"The invention also consists, in connection with the can carrier and a 
solder bath In which the corner or seain of the can is immersed, of a pair 
of long revolving wipers or brushes between which the corner or seam of 
the can rolls as it advances in the carrier, whlle the brushes or wipers re- 
volve together and effectually remove any surplus solder from the outside 
of the can." 

One of the brushes takes the surplus solder from the end of the 
can and the other takes the surplus from the side of the can. This 
Norton patent says : 

"G, G, are a pair of long revolving wii)iiig-lirushes, between which the 
can rolls or revolves after It leaves tlie solder fcath, I). Thèse brushes or 
wipers may be of any suitable niaterial. liut prefevalily of brlftles or as- 
bestus fiber seamed to a suitaWe liead or sliaft. Thèse long preferably cy- 
Hndrical wipers are located imniediately after tlie solder bath, D, and aloiig 
the path of the can as it advances in the carrier, so that the corner of the 
can vvill roU between and in contact with thèse wipers, and ail surplus solder 
be wiped or removed from the outside of the can." 

Then cornes the réceptacle for receiving and saving the surplus so 
wiped or brushed off, viz., "Thèse long revolving wipers are journal- 
ed on the frame of the machine, and beneath them is arrangcd a ré- 
ceptacle, G', to catch the surplus solder removed from the can." It 
required nothing but ordinary mechanical skill to add this device to 
the first patent mentioned and dispense with one of the brushes, or to 
substitute an endless brush chain moving or .stationary as desired. 

The next patent is the same, substantially, as the second except we 
hâve the brush so arranged that it acts "on the edges of the cans at 
right angles to their line of motion." This was old and common in 
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this art for removing solder and other purposes. Gîven tlie old idea 
that it was better to brush the molten solder directly towards the seam 
to be filled and left fiUed than to brush it along parallel with it, and 
any ordinary mechanic would add such a brush device. AU he had to 
do was to use the Norton idea using only one revolving brush and 
brushing the side of the can only. 

The next Fellows patent, No. 595,704, differs from the others in 
that the brush or wiper is left out and a line of steam jets is estab- 
lished whereby as the cans pass along between the supporting belts 
and the impelling beit and rotate axially they are subjected (while 
hot, of course) to the blast or blasts of vapor against the cans. Fel- 
lows refers to his prior apphcation sériai No. 605,598, and says: 

"ïhe différence being that in sald prlor application centrifugal force Is em- 
ployée! to remove tbe superfluous solder, whereas in the présent case (patent) 
apparatus Is combined and arrangea with relation to means for directing a 
blast or blasts of vapor against the cans. ♦ • • i treat the edges of the cans 
after they leave the soldering-bath contlnuously and simultaneously, to fluid 
under pressure dlrected to impinge against the exterlor portions of the cans 
where they bave been exposed to direct contact with the solder In' the bath, the 
rotation of the cans upon thelr axes as they are advanced through the device 
subjecting ail such exposed portions unlformly to the cleansing action of the 
fluid-blast and Insuring the renioval of superfluous solder from such adjoln- 
Ing portions of the end plates and can-bodles wlthout impairing the hermet- 
Ical sealing of the joints between said parts of the cans." 

Now, this use of a steam or fîuid blast for this very purpose was 
old in this art, and was such common knowledge that I can see no 
invention in its application. No farmer's boy or helper in a livery 
stable ever escaped the expérience and knowledge that fluid under 
pressure coming from the nozzle of a hose and dlrected against any 
muddy or dirty body would wash ofF the dirt. The wheels of the 
vehicle were always put in position to revolve before applying the 
water under pressure. But in the Edwards patent No. 301,579, dated 
July 8, 1884, "Tin Can Soldering Machine," we hâve this very means 
and idea of means for applying the fluid or steam blast to remove 
the surplus solder as the cans pass by being carried substantially as 
by Fellows. Uniess kept hot by a furnace or otherwise, steam or some 
hot vapor must be used to avoid cooUng the solder on the cans before 
wiped or brushed ofif or blown ofï. After being crimped the cans are 
first fluxed, then soldered and then subjected to the steam or fluid 
blast applied under pressure for removing the surplus solder, such 
cans being automatically delivered into and carried through the ma- 
chine and treated continuously and in close succession. Edwards says : 

"FI?. 12 is a side élévation of the solder wiper, in which a blast of air or 
gas under pressure is used. • ♦ * After having one seam, o', soldered the 
cans are moved up the încllned parts, D' of the rails, D, and during this op- 
ération the excès» of solder may be wiped off by a wiper, N, and collected in 
a box, n, thereby saving solder and Improvlng the appearance of the seam. 
The wiper may be made of any spongy or soft material, which presses against 
the seam of the can; or a blast of air or steam or any gas may be blown 
against the freshly soldered seam as shown In Fig. 10, in which nozzles, Ni, 
having si its, Ns, are direeted against the can as it rlses out of the solder 
and blows the excess badc to the rear edge of the seam and off into the 
solder trough or a box leaving a hlghly finished seam." 
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Now, the means used by Fellows for applying the steam blasts con- 
sist in this patent of a line of nozzles extending the length of the 
, course traveled by the can, but this défendant does not use. The de- 
fendant uses more nearly the appliance of Edwards. 

The last patent in suit, No. 595,705, takes up and appropriâtes the 
idea of means, etc., of the patent to E. F. Holden, No. 555,344, dat- 
ed February 25, 1896, for a crimping machine for crimping cans, in 
wliich, says the Holden patent, "the can is revolved between two mov- 
ing surfaces." In can construction the end pièces are bent over on the 
edges so as to form a flange recei/ing the ends of the body part, and 
to près s this fîange down on the body so as to hold firmly before sol- 
dering is called crimping. Holden has two sets of wheels or revolv- 
ing disks, and, says Holden : 

"Tliese disks as above explained are revolving in opposite directions, one 
set sliglitly more rapidly thau tlie other. This revolves ttie can between tlie 
two sets of disks, and ttie strip, G, bearing upon tlie end of the can crimps 
it." 

"G" is a s'^rip on one of the iron wheels or disks, and as the can 
passes between the two sets of disks the pressure is such as to press 
or crush slightly the flanges of the end pièces into close contact with 
the body. The cans are carried into engagement with the wheels by 
smaller wheels as the cans come down a chute. As already explained 
with référence to the endless belts the one wheel carries the can for- 
ward and the other moving in the opposite direction retards its for- 
ward movement, but as one wheel turns more rapidly than the oth- 
er the can is revolved on its axis between the wheels before it is car- 
ried out of engagement with them. Hère we hâve the can spun about 
on its own axis while between the wheels, but they are set so as to 
engage with the cans near their ends so as to crimp the flange. Two 
wheels on each side of the can, or two sets of disks, are used, as it is 
necessary to crimp at both ends of the can. One wheel or disk above 
and one below the can would give the motion and révolution. The 
speed of the révolution of the can would dépend on the speed impart- 
ed to the wheels or disks. Fellows is presumed to hâve been acquaint- 
ed with this device used in the same art and in the very step preceding 
the application of flux and solder. AU he had to do was to leave off 
G, the crimping iron, substitute one wheel or disk above for two and 
one for two below, and arrange them to grasp the can midway the 
ends and he threw oflf solder by centrifugal force or action. He added 
the apparatus for applying the steam to the end of the can as it re- 
volved. By comparing Fig. 1 of Holden with Fig. 4 of Fellows, we 
see at once that the idea of means for taking cans to and from the 
wheels or disks and revolving them axially while in contact therewith 
and passing through is the same. Holden in this very art and indus- 
try and in the step preceding that of soldering had taught Fellows how 
to take a can between two wheels fed in by a chute, and revolve it rap- 
idly or slowly and for a longer or a shorter period of time on its own 
axis while passing through. Whether he would wash the can, or throw 
ofif solder, or polish by steam, or brush ofif solder, or apply the crimp- 
ing iron while thus passing between the wheels or disks was a mère 
matter of choice. The skill of the ordinary mechanic was adéquate 
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to the task of so modifying Holden's apparatus as to adapt it to a mère 
apparatus for rapidly revolving the can, as ail he had to do was to 
take oflf the crimping de vice, G. To expose the soldered seam ail he 
had to do was change the location of the two wheels, upper and lower, 
and a steam jet could be applied from any source at any exposed point. 
But it is said that claim 10 of this last patent has a hood surrounding 
this solder removing apparatus, and an exhausting device for with- 
drawing the air (supposed to be charged with particles of solder) and 
injecting it into a receiving chamber. There is nothing new or novel 
in the hood or the exhausting device, or the receiving chamber, and it 
was not patentable to apply them to this purpose in this art. AU this 
is but a retum to the doctrine of Potts v. Creager and Toplifï v. Top- 
liiîf et al., supra. 

It seems to me clear that the new use (so far as there is a new use) 
of the devices of the prior art— this very industry of making cans — 
which includes every step and purpose of the Fellows patents, were 
so nearly analogous to the former uses in the same art, so closely al- 
lied, that the applicability of the devices to the new use would neces- 
sarily occur to a person of ordinary mechanical skill, and that this is a 
case of double use. The necessary changes and modifications of the 
old devices were so simple, so patent and obvions, and the results ob- 
tained, especially by the use of centrifugal force for throwing off 
solder which has been practically abandoned, of so little importance, 
that they would occur to any mechanic of ordinary skill in this art. 
In Brown et al. v. Piper, 91 U. S- 37, 23 L. Ed. 200, the Suprême Court 
of the United States held that : 

"The court can taUe judiclal notice of a thing In the common knowledge 
and use of the people throughout the country." 

The basic conception of thèse patents claimed is that molten solder 
will fly off from a rapidly revolving can. The next idea is to revolve 
the cans. The next is to hâve a succession of cans passing through 
this opération. The next is to brush ofï the solder not thrown ofï. 
Thé next drive off by a steam or vapor bath what is not thrown or 
brushed off, and finally put a cover over the apparatus to confine the 
flying particles and apply a suction to draw such air and particles 
contained therein into a chamber where the particles may settle. 
There is no new idea presented unless it be that Fellows first "thought" 
that hot solder on a hot can would fly ofï if the can were rapidly re- 
volved. I cannot accept this as a fact. I think it was perfectly ob- 
vious and generally well known that it would. Assume that Fellows 
and Fellows alone applied the; idea to saving solder. Was it a patent- 
able conception if he provided means? Assume so. He did nothing 
new. He made some ordinary changes in old apparatus, and found 
that some solder was on the can and some thrown off, too much, and 
that applied to the industry of can construction his idea and his means 
were a f ailure as it was of no practical utility, and the évidence shows 
that solder saving by centrifugal force in the art of can construction 
is an utter failure. Revolve the cans and use the brush is the way to 
do, but this was done before. Revolve the cans and apply a jet of 
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steam or fluid under pressure is the way, but this was done before. 
In the language of the .Suprême Court in Brown et al. v. Piper, supra : 

"The answer Is that this was siinply the application by the patentée of an 
old process to a new subject, wlthout the exercise of the inventive faculty, 
and wlthout the development of any Idea which can be deemed new or orig- 
inal in the sensé of the patent law." 

It is of course settled patent law that, "if a new combination .and 
arrangement of known éléments produce a new and bénéficiai resuit 
never attained before, it is évidence of invention." Krementz v. S. 
Cottle Co., 148 U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558. See, also, 
Wicke V. Ostrum, 103 U. S. 461, 26 L. Ed. 409. "When the other 
facts in the case leave the question of invention in doubt, the fact that 
the device has gone into gênerai use, and has displaced other devices 
which had previously been employed for analogous uses, is suffîcient to 
turn the scale in favor of invention." Krementz v. S. Cottle Co., 148 
U. S. 556, 13 Sup. Ct. 719, 37 L. Ed. 558. "The fact," says the Su- 
prême Court in Grant v. Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37 L. 
Ed. 552, "that the patented article has gone into gênerai use is évi- 
dence of its utility, but not conclusive of that and still less of its pat- 
entable novelty." See, also, McClain v. Ortmayer, 141 U. S. 419, 425, 
12 Sup. Ct. 76, 35 L. Ed. 800. Eut the apparatus of Fellows for 
throwing off solder froni a can has not gone into gênerai use, as it is 
plain and not denied that such a device is of no practical utility. Fel- 
lows immediately resorted to the old expédient of brushing or wiping 
and then to the added old expédient of adding and using a steam jet or 
blast. In the prior art the soldered can was revolved while being 
brushed or wiped, and in the old or prior art it was also revolved while 
being subjected to the steam blast. How rapidly it should be revolved 
was a question of élection, choice and expediency. The function of 
the two endless belts on appropriate puUeys was to revolve the cans. 
This is what such belts did in the prior art, and the work they would 
do was well known. The rapid révolution threw ofif any soft and non- 
adhesive substance as was well known. The real or true function of 
the two wheels or disks moving in opposite directions, the one more 
rapidly than the other, is to whirl the can between them on its own 
axis and this was w(ûï known ; they were employed in this art for that 
very purpose, although not used for the express purpose of throwing 
off solder, but they are not used for that purpose in the Fellows pat- 
ents, but to rapidly revolve the can while the brush or the steam jet 
is being applied. The belts and wheels operate in substantially the 
same way on the cans and this was well known. The use of the wheels 
or disks gives a shorter run to the cans — that is, they hold the cans at 
a certain point, substantially, long enough for the brush or steam jet 
to do its work. With belts a succession of steam jets was found nec- 
essary as the belts did not hold the cans at a given point long enough. 

We now hâve a new art, the construction and opération of fîying 
machines. Whoever takes old éléments and adapts them to the suc- 
cessful opération of a flying machine, although the changes be slight, 
wiU undoubtedly rank with inventors. He is in a new field, and in 
that field there are no mechanics skiiled in the art. See opinion of 
Coxe, Circuit Judge, in O'Rourke Eng. C. Co. v. i\'IcMuîlen, 160 Fed. 
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937, 938, 88 C. C. A. 115. When the arts of telegraphy and electricity 
were in their infancy the adaptation of old devices and éléments to 
their new use in thèse new fields, not arts analogous to some other 
well known and understood, the courts found patentable invention in 
the adaptation of many things to thèse new arts for the reason it re- 
quired something more thari the work of the ordinary skihed mechanic 
to solve the problem. Thought and study and expérimentation and 
mental conception were required. True, such adaptation seemed sim- 
ple when done, but there was, many times, a brilliant conception in the 
thought that it could be done at ail. In O'Rourke Eng. C. Co. v. Mc- 
MuUen, supra, Coxe, Circuit Judge, said : 

"No one can read this patent without beng Impressed with the fact tliat 
the inventer Is an aceoniplished englneer thoroughly conversant with the 
art and impressed with the importance of the dlfliculties which confrontée! 
him. It Vf&s no ordinary problem which he undertook to solve. He had to 
deal with the tremendous force of compressed air in Its relation to a continu- 
ons passage of the bucket through the lock. The old air locks, hoistlng falls 
and single gâtes were useless hère. Nothing which had been produced before 
could be utilized to subdue and hold in check the persistent pressure of the 
air while the journey through the lock was taking place. The loek of the 
patent in its most minute détails was constructed to meet and overcome this 
difficulty, and to treat the problem as one of ordinary mechanics does Injus- 
tice to the inventer. Previous to Moran's invention no one had ever taken 
material through the locls by a continuous hoist. The defendant's expert 
says: 'No instance bas corne to my knowledge where material was hoisted 
straight through prior to the date of the Moran patent.' The Idea of doing 
this was a bold and brilliant one, and was at flrst deemed chimerical and im- 
possible by hydraulic engineering. When, however, it beeame an accom- 
plished fact, it made a decided sensation among contractors, engineers and 
builders, and was halled as 'a flash of genius.' The Moran locks were at once 
adopted and are now in gênerai use. * * * Bearing in mind that Moran's 
invention relates solely to an air lock so constructed that material can be 
hoisted 'straight through' it, and confining it to this feature alone, it may be 
said truly that there was no prior art. No one had ever done this before, 
although the necesslty for such action was generally recognized. Moran's 
idea was new and brilliant, and he earried it out by constructing a ne^v air 
lock bringing together éléments, several of which were old, but which were 
never combined before. In other words, the comblnation was new and pro- 
duced a new and highly useful resuit. To do this, we think, Involved Inven- 
tion." 

In Hobbs v. Beach, 180 U. S. 383, 392, 21 Sup. Ct. 409, 413, 45 L. 
Ed. 586, the court said : 

"While none of the éléments of the Beach patent — taken separately or per- 
haps even in a somewhat similar combiuatlon — was new, their adaptation 
to this new use and the minor changes required for that purpose resulted in 
the establishment of a new industry, and was a decided step in advance of 
any that had theretofore been made." 

But hère we hâve no new industry established, no new art, no new 
resuit, for Fellows was compelled to f ail back upon and rely upon the 
old ideas and methods of brushing off the solder or of removing it by 
the application of the steam jet under pressure or both. He has added 
nothing of importance to the sum of human knowledge, unless it be the 
fact that in can construction the superfluous solder cannot be removed 
by the application of centrifugal force and produce a reasonable pro- 
portion of cans suitable for use. The court is to lean with favor to 
the true inventor, the person who adds to the sum of human knowl- 
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edg'e, créâtes a new industry by the use of his inventive faculties, or 
who in the same way substaiitially improves an old one so as to con- 
fer a substantial benefit on mankind. However, it is neither every 
improvement nor every change in mechanical combinations used in old 
and estabHshed industries that constitutes invention. The skilled me- 
chanic has his fîeld and the inventer bas his, and it is, many times, 
very difficult to dravi^ the line. Judges bave differed and alvvays will 
differ in arriving at a satisfactory conclusion when the question is that 
of invention or noninvention in adapting old devices with slight modi- 
fications to a new use, or rather to the doing of vi^ork not done by that 
mechanism before. Hère in the final wind up of the Fellows invention 
and as used by the défendant there is a succession of devices operating 
the one after the other. Entering from a chute the cans are taken by 
the endless belts, and, guided by side bars or rails, rapidly whirled 
for a short distance when they corne in contact with the brush re- 
volving at right angles to the path of the cans and, passing it, corne 
to the two wheels between which they are revolved as described while 
the steam jet or blast is applied. Thèse opérations on a can succeed 
each other after the cans leave the solder bath. They are not in 
opération on the same can at the same time. It is contended that 
this is not a mère aggregation, and probably this is true although dan- 
gerously near it. It is saved, if at ail, by the fact that the surplus 
solder is being removed ail the time — that is, first by centrifugal force, 
then by the combined action of centrifugal force and the brush, and 
lastly on arriving at the two wheels by the whirling of the can and 
the action of the steam jet. The brush and steam also act to polish 
the can at the points of contact. If the centrifugal force first applied 
and operating tends to move the solder out of the seams and away 
from them and not into them, as is necessary, it is said the brush 
moves or drives it in, and that then the steam jet opérâtes to disin- 
tegrate or reduce to fine particles that which remains outside and wash 
it off, and that this is aided by the throw-off action in the rapid révolu- 
tion of the can. Hence, it is said, a better, more perfect resuit is pro- 
duced after undergoing ail thèse opérations than was attained before. 
But no one of the patents in suit is for such a combination as already 
seen. True, in patent No. 595,705, of December 21, 1897, Fellows 
has the forwarding wheel, F, concentric rails, C, and shows, in Fig. 
4, four of the minor wheels or "auxiliary wheels," A\ A^, A', and A", 
and as the can is taken by F and A^ it is subjected to centrifugal 
force, and when taken by F and A^ it may be brushed, and when 
taken by F and A,^ it may be subjected to the steam jet. But I fail 
to find évidence that défendant has ever appropriated or used such a 
combination or succession of wheels. This is but a succession of aux- 
iliary wheels moving in conjunction with the main v/heel, F, used for 
subjecting the cans to a séries of opérations. Indeed, Fellows says 
that the number of auxiliary wheels required dépends on the number 
of opérations the cans are to undergo. To my mind, in view of the 
prior art, there was no patentable novelty in duplicating the auxiliary 
wheels and placing a brush at one and a steam jet at another and so 
on. Rapid révolution of the cans and the application of centrifugal 
force to keep the solder from running and dripping was in the prior 
art; more rapid révolution would throw it off, and this was a well- 
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known and understood law. Indeed, in the spécifications of patent 
No. 595,705, Fellows says : 

"It is obvious that by impartlng a suffioiently high degree of speed to the 
forwarding wheel, F, the cans resting against the rails, O, may be rotated 
upon their axes in such mauner as to throw off by centrifugal force super- 
fluous solder." 

This was a well-known and understood law. Rapid révolution of 
the cans and the application of a brush to brush off the sokler was in 
tlie prior art. Rapid révolution of the cans and the application of the 
steam or vapor, etc., was in the prior art to pulverize and drive oix the- 
surplus solder. To subject the cans to thèse well-known opérations,, 
the one after the other, and by slight changes adapt old means to the 
end did not elevate Fellows to the rank of an inventer having in view 
the prior art. 

It is claimed by défendant that it is at liberty to use ail thèse de- 
vices in its milk business (and it is conceded it has not infringed, if 
the patents be valid and défendant has infringed at ail, except by using 
the device or devices in its milk business) by virtue of a certain license 
to the Anglo-Swiss Company, of which this défendant is the assignée 
and to whose rights it has succeeded, and that there is a defect of 
parties, the Anglo-Swiss Company being a necessary party complainant 
or défendant, etc. I do not deem it necessary or proper for me to go 
into thèse défenses as they will be fully considered by the Circuit 
Court of Appeals when it passes on the case. I am dealing with the 
case finally as it impresses me on a careful study of the claims, the 
spécifications, the prior art, the évidence of Fellows himself, and that 
of the experts on both sides, and applying thereto the décisions of the 
Suprerhe Court of the United States and of the Circuit Court of Ap- 
peals in this circuit. 

There will be a decree dismissing the bill, with costs. 
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(Circuit Court, D. Massachusetts. July 19, 1010.) 

No. 223. 

1. Patents (§ 132*)— Term— Effkct of Tbeatt. 

Article 4 bis provided by the liitetuational Convention for the Protection 
of ludustrial Property of December 14, lijOO. at Hrussels, ratified by the 
United States Senate, and proclaimed b.v tlie Président to take effect Septem- 
ber 14, in02 (Presidenfs Proclamation Aug. 25, 1002, 32 Stat. 1940), did not 
repeal the limitation oE a United States patent to the term of a previous 
foreij;n patent for the same invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 188%-191 ; Dec. 
Dig. § 132.*] 

2. Patents (§ 90*)— Validity— Sufficiency of Speciftcation and Clatms. 

ïhat a patent of a method for evacuating incandescent electric lamps by 
first introducing into a tubular elongation of the bulb suitable substances ca- 
pable of being gasified by beat and combimng with the gases generated by the 
filament when brought to incandescence to form solid or liquid précipitations, 
and then exhausting the bulb by means of a pump and sealiug the elongation, 
then bringing the filament to intensii'e incandescence and siraultaneously heat- 
ing the substance in the elongation, and finally sealing o£E the elongation, in 
the spécification and daim directs that, after the partial exhaustion of the 
bulb by the pump, tlie pump connection is to be sealed off, did not mention 

•For other cases see same topio & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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sppcifically the ordinary "working" of the filament during the pump action, 
would not render the patent process inoperative. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 133-139 : Dec Dig. 
§ 99.*] 

3. Patents (§ 157*)— Constbuction. 

When two constructions of a patent are pennissible, the court will adopt 
tliat whicli will give to an inventer the protection to which, under the law, he 
is entitled. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dig. § 157.*] 

4. Patents (§ 118*)— Validitt— Sufficiency of Disclosures. 

That the claim of a patent for a method of exhausting incandescent electric 
lamps eontains no limitation as to the extent to which the bulb must be ex- 
haufted before sealing. and the spécification only states it ai)proximately, 
wouli not render the disclosure of the patent insufficient to enable one sliilled 
in the art to practice the process, though it might be necessary to malse sev- 
eral tests to détermine with exactness what tlie patentée meant by the ex- 
pression "exhausted to the extent of about two millimeters of mercury." 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 118.*] 

5. Patents (§ 314*)— Infhingement— Action— Reopening Case for Addi- 

TIONAL PrOOF. 

A suit for infringement of a patent ■will not be reooened after final hearing 
to admit proof to support a défense set np by answer filed more thau four years 
before final hearing, where the importance of the issue was as apparent at that 
time as later, and the mattera sought to be proved were accessible during the 
four years. 

[Ed. Note.— FvDr other cases see Patents, Cent. Dig. i§ 550-553 : Dec. Dig. 
§ 314.*] 

6. Patents (§ 328*)— Validitt— Infhingement. 

Malignani patent. No. 537,693, for a process of evacuating incandescent 
lamps, held valid and infringed. 

7. Patents (§ 118*)— Process- Sufficiency of Description. 

The naming of nonessential conditions by a patentée, so long as the es- 
sential conditions of a process to accomplish the desired results are set forth 
in the patent, is immaterial ; it not aippearing that the patentée describes as 
essential a condition which would defeat the successful perfoi-mance of the 
process, or omits an essential condition not implied by a familiar knowledge 
of the art. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 118.*] 

8. Patents (§ 118*)— Process— Description. 

Erroneous statements of a patentée as to the theory of his process are 
immaterial, so long as the patent clearly directs the reader what to do to suc- 
cefsfully practice the process. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. | 118.*] 

9. Patents (§ 161*)— Construction— Sufficiency of Description. 

Where the language employed in a. patent is indefinite or ambiguous, it 
should be read in the light of the reader's knowledge of the prior art. 

[Ed Note.— For other cases, see Patents, Cent. Dig. § 23t>i4 ; Dec. Dig. 
§ 161.*] 

10. Patents (§ 328*)— Process— Description. 

In the practice of the process of the Malignani patent, No. 537,693, for 
exhausting incandescent lamps, phosphorus (though not mentioned in the pat- 
ent) held to be the équivalent of arsenic, sulphur, and iodine. 

11. Patents (§ 230*)— Processes— Sufficiency of Description. 

Evidence proving the operativeness, in the practice of a process, of three 
substances specifioally named in a patent under conditions varying sliglitly 
from those indicated In the spécification, but under the same conditions met 
with in the commercial practice of the process when another substance (not 
named in the patent) is employed, held suificient to establish the equivalency 
of ail four substances. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. 1 230.*] 

12. Patents (§ 118*)— Validity— Fkaudulent Suppression. 

It is not necessarily improper for a patentée, believing himself to be the in- 
ventor of a new process, to so frame his claims and spécification as to antici- 
pate and eut ofE attaclîs in the Patent Office that may be based upon a prior 
art which he considers irrelevant, and for this purpt-se to omit mention of a 

•For other cases see same toplc & i numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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substance capable of nse in the practice bf his process which may hâve been 
described in prior patents. 
[Ed. Note.— For other cases, se Patents, Dec. Dig. § 118.*] 

13. Patents (§ 123*)— Validitt— Fraudulbnt Supphession. 

Where a patentée, about the time of the issuance of his patent, makes public 
disclosures of his process which remove any doubt as to the meaning of his 
spécification, that act is so inconsistent with an intention to reserve to hiinself 
the advantage of secrets that it négatives an attempt to deceive. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 175: Dec. Dig. § 
123.*] 

14. CosTS (§1,')4*)— Dépositions of Experts — Impeoper Testimont. 

Complainant held not entitled to costs for taking, transcribing, and printing 
the dépositions of an expert, which consist of argumentative departures from 
the province of expert testimony and which deal in vituperative personalities. 

[Ed. Note.— For other cases, see Costs, Dec. Dig. § 154.*] 

In Equity. Bill by Arturo Malignani and another against the Jasper 
Marsh Consolidated Electric Lamp Company. Decree for complain- 
ant. -^ 

Richard N. Dyer and John Robert Taylor, tor complainants. 

A. Parker-Smith, for défendant, 

BROWN, District Judge. The patent to Malignani. No. 537,693, 
dated April 16, 189-5, is for a process for evacuating incandescent 
lamps. The patent has been sustained by the Circuit Court for the 
District of New Jersey, in Malignani v. Germania Electric Lamp Co., 
169 Fed. 299, and by the Circuit Court for the Southern District of 
New York in Malignani et al. v. Hill-Wright Electric Co., 177 Fed. 
430. 

In the latter opinion it was held that the Malignani patent expired 
March 31, 1909, by reason of the expiration on that date of the term 
of a prior Italian patent to Malignani. 

It was contended that by "article 4 bis" provided by the Interna- 
tional Convention for the Protection of Industrial Property of Decem- 
ber 14, 1900, at Brussels, ratified by the United States Senate and pro- 
claimed by the Président to take effect September 14, 1902, the lim- 
itation of the United States patent by the expiration of the Italian 
patent was repealed. President's Proclamation, Aug. 25, 1902, 32 
Stat. 1940. This contention was overruled; the court following the 
décision of the Circuit Court of Appeals for the First Circuit in 
United Shoe Co. v. Duplessis Shoe Co., 155 Fed. 843, 84 C. C. A. 76. 
and stating that it did not feel bound to follow the contrary conclu- 
sion as to the efifect of article 4 bis expressed in the opinion of Judge 
Archbald in Hennebique Construction Co. v. Myers, 172 Fed. 869, 97 
C. C. A. 289. See, also, Union Typewriter Co. v. L- C. Smith (C. C.) 
173 Fed. 288. 

The complainants hâve filed a spécial brief of 95 pages relating to 
the question of the limitation of the term of the patent in suit. I hâve 
carefully examined this brief, but find in it no sufficient reason to 
justify this court in declining to follow the décision of the Circuit 
Court of Appeals for this circuit. 

The complainants in this brief cite the opinion of the Suprême Court 
in French Republic v. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 
145, 48 L. Ed. 247, as containing no intimation that the treaty was not 

*For other cases se« same toplc & i numbsb in Dec. & Am. Dlss. 1907 to date, & Rep'r Indexes 
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self-executory. That case, however, though cited to this spécial point, 
seems on the whole against the complainants, for the court construed 
the spécial provision concerning- the commercial name or trade-mark 
in connection with article II of the treaty (35 Stat. 1375), saying: 

"That article was evldently desisned merely to protect the citizens of other 
countries in their riglit to a trade-mark or comuiercial name. and their right 
to sue in the courts of this country, as if tliey were citizens of the United 
States. It could never hâve been intended to put them on a more favorable 
footing thau our own citizens, or to exempt them from the ordiuary dé- 
fenses that might be made hy the party prosecuting. 

"ïhis is made the more ayiparent from article II of the treaty, whieh reads 
as follows: 'The subjects or citizens of each of the contracting states shall 
enjoy, in ail the other states of the Union, so far as coucerns patents for 
inventions, trade or commercial marks, and the commercial name, the advan- 
tages that the respective laws thereof at présent accord, or shall afterwards 
accord to citizens or subjects. In conséquence they shall hâve the same pro- 
tection as thèse latter, and the same légal recourse against ail infringments 
of their rights, under reserve of complying with the formalities and conditions 
Imposed upon subjects or citizens by the domestic législation of each state.' 

"If there were any doubt about the rights of the plaintlffs under the eighth 
article, they are completely removed hy the wording of the second. The 
rights of the French Republic are the same, and no greater under this article 
than those of the United States would be." 

Section 4887, Rev. St. (U. S. Comp. St. 1901, p. 3383), as it stood 
at the time of the grant of letters patent to Malignani, limited every 
United States patent to expire at the same time with a previous 
foreign patent for the same invention. It made no discrimination be- 
tween American and foreign inventors in this respect. It applied as 
well to a citizen of the United States who first patented his invention 
in a foreign country as to a citizen of a foreign state who flrst pat- 
ented his invention in a foreign country. 

It was no part of the scheme of the treaty to enlarge the terms of 
United States patents granted to citizens of the United States. 

To give to article 4 bis the efîect of enlarging the terms of United 
States patents granted to citizens of foreign states, without enlarging 
the terms of United States patents granted to citizens of the United 
States, would put citizens of other countries on a more favorable foot- 
ing than our own citizens. This would directly conflict with the terms 
of article II, and with the rule of construction applied in French 
Republlc V. Saratoga Vichy Co., 191 U. S. 427, 24 Sup. Ct. 145, 48 
L. Ed. 347. 

To avoid this inequality by holding that the treaty so changed the 
domestic law as to enlarge also the terms of grants of United States 
patents to citizens of the United States would raise a question of the 
constitutional power of the Président and Senate, even if the power 
to admit citizens of foreign states to equal rights with citizens of the 
United States be conceded. Opinion of W. li. H. Miller, Atty. Genl., 
47 O. G. 397. 

Construing article 4 bis with article II, it seems to bave no proper 
application to a statute which is a part of the domestic law concerning 
the terms of United States patents, affording equal légal rights to 
citizens of foreign countries and to citizens of the United States. 

We must conclude, therefore, that the patent in suit expired on 
March 31, 1909. The question remaining is of the complainants' right 
to an accounting ud to that date. 
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Claim 1 is in suit: 

"A process for producing a vacuum In the biilbs of Incandescent lamps 
consisting in first iutroduclng Into a tiibular elongation of said bulb suita- 
bl€ substances capable of being gasifled by beat and combining with the 
gases generated by tbe filament when brought to Incandescence to forin solid 
or llquid precipatlons, tben exhausting the said bulb by means of a pump and 
sealing the said tubular elongation up, then bringing the filament to Intensive 
Incandescence and simultaneously heatlng the substance in the elongation 
aforesaid and finaliy sealing off the said elongation la the manner and for 
the purpose substautially as described." 

The first défense is based upon the contention that the patent, both 
in the spécification and claim, directs that, after the partial exhaustion 
of the bulb by means of a pump, the pump connection is to be sealed 
ofif before the filament is incandesced at ail. This, it is said, bas never 
been done in any lamp factory, and is impractical. In the prior art 
of exhaustion by a pump it was the common practice to incandesce or 
work the filament during the final stages of the exhaustion, in order to 
beat the contents of the bulb, and to generate the hydrocarbon gases 
contained in the filament and paste joints. The pump action was con- 
tinued during the évolution of thèse gases, and served in removing 
not only the air but the gases as well. 

I find nothing in the spécification which négatives the use of the 
ordinary process for producing the partial vacuum of "about two mil- 
limeters of mercury." 

The défendant contends that, as the gases from the filament are to 
combine with a gas introduced for the express purpose of combining 
with the filament gases, it was the intention of Malignani to bottle up 
ail the gases that might be generated by the filament. This, however, 
is mère inference. 

Another inference, equally permissible, is that he intended to avail 
himself of ail the benefits of the usual practice during the pumping 
process, and that the specially introduced gas was intended to combine 
with such filament gases as remained after practicing the usual process 
of exhaustion down to about two millimeters of mercury. 

That he should seek to retain that proportion of filament gases 
which could be pumped out with the air in the ordinary way, in order 
to precipitate ail filament gases by his new process, would seem to be 
putting an unnecessary burden upon his novel step of substituting 
précipitation for further pumping. 

The spécification states that the bulb is provided with a "small 
glass tube, T, for the purpose of extracting the air and gases there- 
f rom, etc." This is consistent with the view that the pumping pre- 
liminary to précipitation was to remove gases generated from the 
filament and from the paste as well as air. 

Upon the ordinary principle of construing a patent with référ- 
ence to the common knowledge of the prior art, the direction that 
the filament be brought to intensive incandescence after sealing is 
not inconsistent with incandescence or "working" during the pump- 
ing process. The claim uses the expression "then exhausting the 
said bulb by means of a pump and sealing the said elongation up." 
Does this mean according to the usual rules of construction, by means 
of a pump alone, or does it fairly mean by a pump used in the ordinary 
way with such ordinary incidents or accompaniments of pump use 
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as are familiar in the art? The latter interprétation is entirely per- 
missible unless inconsistent with the spécification. 

The Italian patent, January 7, 1894, 3,550, gives some support 
to defendant's contention that Malignani intended to bottle up the 
filament gases, since in one mode of practicing the process the carbon 
filament is to be coated with a layer of powdered and readily volatile 
carbon. The coating of the filament with carbon powder is an indica- 
tion that it was not intended that the filament gases were to be gener- 
ated and pum.ped out before sealing. 

But assuming that it was his expressed intention to utilize in the 
new process of précipitation, which is to occur after seahng, fila- 
ment gases generated by incandescing the filament, he is at liberty 
before the sealing which précèdes the final exhaustion of the bulb 
to prépare his filament for the final step of the process in any suit- 
able way. Whether the filament- is so prepared during the pump- 
ing which précèdes the sealing of the bulb, or at any previous time, 
seems immaterial. The patented process cannot be said to be in- 
operative because it does not mention specifically the ordinary "work- 
ing" of the filament during pump action. This is permissible to the 
patentée as an ordinary step accompanying the use of the pump, 
and is not excluded either by the terms of the spécification or by its 
expressions concerning the theory of combination of gases after the 
sealing of the bulb. The working of the filament does not constitute 
a departure from the described process, whose novelty résides, not m 
the preliminary steps for securing a partial exhaustion, but in the 
completion of the vacuum after sealing the bulb by a gas specially 
introduced while the filament is highly incandescent. 

The fact that in ordinary practice the filament is made incandes- 
cent during pump action and before final closing off of the pump 
does not constitute a substantial departure from the patented pro- 
cess by either the complainants or the défendant. It tends to show 
neither the inoperativeness of the process described in the patent 
nor noninfringement by the défendant. 

Even if we assume in favor of the défendant the much-contested 
point that the filament gases remaining after the final stroke of the 
pump and the sealing of the bulb are negligible in quantity, and if 
we also assume that Malignani's theory of opération was entirely 
erroneous, and that the vacuum was completed merely by the prés- 
ence of the specially introduced vapor and the highly incandescent 
filament in a sealed bulb having an attenuated atmosphère, regard- 
less of the présence of filament gases, this, in my opinion, does 
not afïect the resuit. Malignani directs the reader what to do after 
sealing the bulb ; raise the filament to high or intensive incandes- 
cence, i. e., a higher incandescence than is used in the normal opér- 
ation of the lamp. It was old to do this in working the filament 
before sealing the bulb, but I do not recall any instance cited from 
the prior art where this was donc in présence of a vapor after seal- 
ing the bulb to finish the vacuum without resort to pump action. 

If Malignani was mistaken in the belle f that there were émana- 
tions of gas from the filament which played an essential part in 
securing the final resuit, he is yet entitîed to whatevcr benefit re- 
sults from doing what he directs shall be done. 
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It is true that he states that the vapor specially introduced îs capable 
of combining with gases generated by the filament; but if there are 
in fact no such gases, or if they are negligible in amount, and he 
nevertheless accomplishes the resuit, it follows simply that he has 
named more than the essential conditions, and if he has named ail 
the essential conditions he should not be prejudiced because of error 
in also naming nonessential conditions. 

Having said that the doing of certain things will take out of the 
bulb everything that will interfère with the ordinary life of a prop- 
erly evacuated lamp, it is immaterial wdiether or not he enumerates 
specifically the nature or components of the contents of the bulb 
after sealing. 

It seems reasonable to suppose that, after partial évacuation by the 
old method and sealing of the bulb, its contents were the residual 
air and filament gases. Malignani 'apparently had principally in mind 
as the objectionable part of the contents, filament gases. Mr. Wads- 
worth, the defendant's expert, has principally in mind the oxygen of 
the residual air. 

A very large part of the record is devoted to testimony concerning 
what in fact are the contents of the bulb immediately after sealing. 
But this seems immaterial, for the reason that Malignani, by saying 
that a final vacuum will be obtained, has said that whatever is there 
will disappear and the lamp will be ready for use if two things only 
are done after sealing; bring the filament to incandescence, and va- 
porize the suitable substance. Whether it is the disappearance of oxy- 
gen, or of filament gases, or of both, that complètes the vacuum, is of 
no conséquence if in fact the vacuum is completed, and if in fact no 
one before Malignani got this resuit by the same steps following the 
sealing of the bulb. 

It is of course true that if the patentée describes as essential a con- 
dition which will defeat the successful performance of the process, or 
omits an essential condition not implied by familiar knowledge of the 
art, this should not be overlooked in determining the sufficiency of 
the spécification and the validity of the patent. But the mère omis- 
sion of the patentée to mention the working of the filament before 
sealing is not équivalent to an express direction that it shall not be 
worked. We may concède that one skilled in the art of lamp exhaus- 
tion by the old methods, upon reading the patent in suit, might infer, as 
defendant's counsel and expert infer, that Malignani's idea vvas to bot- 
tle up ail his filament gases and by omitting to work the filament dur- 
ing pumping fail in an attempt to apply the process. We could not 
for this reason pronoun'^e the patent invalid; for with ordinary in- 
telligence his second inference would be that Malignani intended to 
proceed in the old way in getting his partial vacuum, and that he did 
not intend to introduce a novelty into this step in the process, but only 
in the final step. 

In determining whether as a document the patent is a sufiicient de- 
scription, the law implies a certain degree of intelligence in the reader, 
and, if there is some indefiniteness or ambiguity in the language, that 
he should read it in the light of his knowledge of the prior art. That 
the reader of the Malignani patent might be required to try more than 
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once to get the resuit would not bring him within the doctrine of those 
cases which liold a patent insufficient where, in addition to the infor- 
mation contained in the patent, extensive experiments are essential to 
success. 

The next point for the défense is based upon the fact that in prac- 
tice both ccmplainants and défendant use phosphorus, a substance not 
named by Mahgnani, to ])roduce the vapor which is introduced for the 
puriiose of precipitating the residual gases. The claim describes the 
material to be used as : 

"SiUtable substiuiccs capalile of boinç gasifleil by beat and combining witb 
the gases ;;eiîeratecl by the filaiiieut wheu brought to liicaudesceiice to form 
solid or liquid précipitations." 

The spécification enumerates "arsenic, sulphur, or iodine," and 
does not mention phosphorus. The défendant contends that thèse 
substances are useless ; that phosphorus is the only substance that 
can be used with success ; that Malignani knew that the best way was 
to use phosphorus, and avoided mentioning it in bis patent. It is 
urged that with the substances named the process is inoperative, and 
that the patent is void for an insufficient spécification ; also, that it is 
void under section 4920, Rev. St. (U. S. Comp. St. 1901, p. 3394), for 
the reason that for the purpose of deceiving the pubHc the description 
and spécification were made to contain less than the whole truth rela- 
tive to his invention or discovery. Mr. J. W. Howell testifies specif- 
ically to the successful exhaustion of bulbs with the substances named, 
and produces as exhibits bulbs that hâve been so exhausted. He also 
testifies that in the production of thèse exhibits he did not carry the 
stei> of mechanical exhaustion by the pump beyond that commercially 
used in the practice of the process with phosphorus. 

This testimony seems insufficient to show that thèse substances can 
be successfully used when the pump action exhausts the bulb only to 
the extent of about two millimeters of mercury, as directed in the 
patent. There being évidence that with improved mechanical pumps 
it is usual in commercial practice to secure a much lower pressure 
than that named by Malignani, it amounts merely to saying that the 
same degree of preliminary exhaustion may be used with the three 
substances named as with phosphorus. 

So far as this goes it is consistent with the complainants' contention 
as to the equivalency of phosphorus with the substances named, though 
insufficient to show the operativeness of the three substances named 
at a pressure such as is indicated in the patent in suit. Moreover, the 
character of the experiments made by the complainants' experts for 
the purposes of this case are not such as to show that the process is 
operative at the pressure named. 

Thèse experiments hâve been vigorously attacked by the défend- 
ant on the ground that the lamps were pumped to very low pressures 
before the experiments with arsenic, sulphur, and iodine were made, 
and that conditions were created foreign both to the Malignani de- 
scribed process and to commercial practice. 

As the gist of the Malignani invention lies not in the production 
of a practical vacuum, since that was obtained by pumping alone, but 
180 F.— 29 
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în the substitution of a quick précipitation process for the slow final 
stages of pumping, it is quite important to know how much pumping 
is saved; and also it is important to know whetlier this pumping is 
saved by the adoption of an improved pump, or by a new précipitation 
process. 

The défendant attacks the experiment with sulphur with the state- 
ment that: 

"In order to prove that sulphur could prodiice the 'almost perfect vacuum' 
called for in Malignanl's patent, they (the experts) puniped down to a prac- 
tlcally perfect vacuum before beginning, so there was nothing left for the 
sulphur vapor to do but condense naturally, when the torch flamewas re- 
moved, and leave the vacuum where it found it" 

The complainants' brief in reply, in answer to this and similar 
criticisms, states that thèse tests were never intended to exactly dupli- 
cate the commercial practice of the Malignani process either by com- 
plainants or défendant. 

The complainants also say that so far as thèse tests are concerned 
the degree of initial vacuum secured is Unimportant, and that the tests 
were designed to annihilate the theory of defendant's experts that in 
the use of phosphorus the vacuum was produced merely by the absorp- 
tion of oxygen and not by a combination with filament gases. 

Upoii the whole it seems fair to say that the complainants hâve failed 
to offer proof that the substances named by Malignani are capable 
of completing a vacuum if the partial vacuum procured- by pump ac- 
tion is left at two millimeters of mercury. 

On the other hand, I am of the opinion that the defendant's con- 
tention that in using phosphorus the vacuum is conipleted by its com- 
bination with the oxygen of the air in the bulb is not proved, and I 
am inclined to the opinion that it is disproved. But under the prac- 
tical rules, which courts are accustomed to apply, we may disregard a 
very large part of the controversy between the experts. It seems to 
be established that the Malignani patent in daim 1 in suit describes 
in more or less gênerai terms a novel way of completing a vacuum and 
a quick substitute for prolonged pumping. 

It directs that after preliminary pumping in the ordinary way the 
bulb be sealed and that the filament be raised by the current to a state 
of "intensive incandescence." Clearly this term means a condition 
of the filament due to a certain intensity of current. The only indi- 
cation of a degree of intensity is in the spécification which describes 
its effect, i. e.-, generating the gases contained in the filament. 

One of the complainants' experts says: 

"This term 'intensive incandescence' niade use of by Malignani is aptly 
descriptive of the peeulinr luminous bliie haze which fllls the body of the 
lamp and surrounds the glowing filament, and which, as we now know, is a 
significant and charaeteristic physical manifestation of the ionization of the 
space within the bOdy of the lamp produced by tlie electric current used In 
overheating the filament, and constituting the critical condition dlsclosed by 
the Malignani patent for the effective vaporizatiou of the Chemical in the 
tubuline." 

This is an entirely unjustified interprétation of the terms of the 
Malignani patent, and must be regarded as an attempt to read into 
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the Malignani patent a statement of an important condition to which 
Malignani makes no référence either direct or indirect. 

While "intensive incandescence" in the sensé attributed to it by the 
expert may be a novelty, though this is perhaps doubtful in view of 
Edison's patent 274,295, wherein he describes "a hght blue halo very 
much spread out," yet the natural meaning of the terra according to a 
proper construction of the Malignani patent as a document is more 
correctly given by the defendant's expert; and his conclusion that in- 
tensive incandescence as described in the Malignani patent was not 
new, but old in many patents of the prior art, is entirely justified. 

In raising the filament to a high incandescence to drive out the fila- 
ment gasès before closing ofï the pump connection, both the complain- 
ants and défendant are merely following the prior art. Moreover, it 
was old to inject into the bulb at this stage of the process of évacua- 
tion the vapor of various substances, including phosphorus, for the 
purpose of assisting the action of the pump. 

But the important question is not whether it was old to use intensive 
incandescence as an aid to pump action, or to use phosphorus as an 
aid to pump action ; but was it old to use both together af ter the clos- 
ing off of the pump, thereby securing a vacuum in a shorter time than 
by pump action àided by intensive incandescence and by the vapor of 
phosphorus or other substance. 

In Malignani v. Hill-Wright Co. (C. C.) 177 Fed. 430, it was said: 

"The essence of the process is found to exist in tiie intensive incandescence 
of the filament In the attennated atmosphère at a time when the vapor of a 
sultable solid substance Is présent lu the bnlb. so that the précipitation of its 
gaseous contents is efifeeted and. the desired vacuum obtained." 

This it may be said disregards the fe^ture of the présence, in addi- 
tion to the vapor of a suitable substance, of gases generated by the 
filamerit. 

It is fair for the défendant to contend that according to the spécifi- 
cation there should be in the bulb something to combine with the in- 
troduced vapor; but I am of the opinion that the contention of the de- 
fendant's expert and' of defendant's counsel that there must be a 
chemical combination is not a necessary conclusion. It is a fair argu- 
ment to say that one who was seeking for équivalents would naturally 
choose such vaporizing substances as chemical knowledge would indi- 
cate to be likely to form chemical combinations with hydrocarbons, 
or with such gases as would be generated from a filament. But the 
patentée has not limited himself to chemical combinations, and the 
views of defendant's expert on this point must be regarded as some- 
what illiberal, though reasonable enough. Malignani has enumerated 
certain substances which the defendant's expert says do not combine 
chemically; nevertheless Malignani has stated that they do combine in 
a partial vacuum in the présence of a highly incandescent filament. 
If, under thèse conditions, they do combine in any way, this is within 
the strict terms of the patent, as well as within a reasonable view of the 
matter. A still more libéral view is entirely proper. The patentée 
says, create thèse conditions and a vacuum will quickly follow. If 
this can be donc, then it seems entirely immaterial what the actual 
elemental action is— chemical or electrophysical. The statement that 
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they do combine is not a necessary part of the description of the pro- 
cess of getting a vacuum with thèse substances. It is only of consé- 
quence wben we hâve to consider the question of the equivalency of 
other substances not indicated for use, and then it implies not neces- 
sarily substances that combine chemically, but substances that bave 
properties in common with those used and that will act in substan- 
tially the same way under like conditions. 

If it is true, as the défendant contends, that the substances named 
are such as according to ordinary chemical Icnowledge do not form 
chemical combinations with filament gases, this would indicate to one 
skilled in chemistry that under the spécial conditions named a resuit 
followed that was not explainable upon familiar chemical principles. 

Upon the proof s ofïered by the complainants I am of the opinion that 
it bas been shown that in exhausting lamps a substantial amount of 
time is saved by using the old method of exhaustion merely to secure 
a partial vacuum and by completing the required vacuum by a step new 
in the art at the date of Malignani's application, namely, sealing the 
bulb, raising the filament to a high incandescence, and introducing a 
vapor with the resuit that a practically complète vacuum follows, and 
that this can be accomplished with substances named by Malignani to 
an exient that is of practical importance. 

If it be true that Malignani's patent discloses means for the final ex- 
haustion of a lamp that are new and, as Mr. Howell testifies, capable 
of practical application as a substitute for older methods, and if it be 
true that the experiments of Mr. Howell made with arsenic, sulphur, 
and iodine were started with the same partial vacuum ordinarily used 
in commercial practice with phosphorus, it seems to follow that at 
this prçssure, whatever may be their différences in chemical character, 
arsenic, sulphur, iodine, and phosphorus in the présence of a highly in- 
candescent filament, are équivalents even if they are not ail equally 
efficient or quick in action. 

If we assume, however, that in order to make a démonstration of 
efficiency or of equivalency it is essential to pump down below the pres- 
sure of two millimeters of mercury, can it fairly be said that this is 
a substantial departure from the directions of Malignani's patent? In 
the claira in suit there is no limitation as to the extent of exhaustion by 
means of a pump. Of course it is implied that the pump action is to 
stop something short of the prolongée! pump action of the prior art, 
so that theré is a substantial time saving or other resuit of value. The 
fact that in ordinary practice it is customar^' to pump down to a lower 
pressure than that named by Malignani, and then to use a new step in- 
tead of pump action, shows that there is practical value in' the final step 
of the process that follows sealing of the bulb, even if that final step 
is unable to perf ect a vacuum if started at two millimeters of pressure. 

Assume for the purposes of the argument that only phosphorus is 
capable of perfecting the vacuum if the pressure at the endof pump 
action is two millimeters, yet if in practice it is found advantageous to 
continue the pump action to a lower preSsure, and to seal the bulb at 
a lower pressure, then the conclusion follows that with ail the im- 
provements in pumps it bas not yet been found désirable to complète 
the vacuum by pumping to the end. In other words, improvement in 
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pumps lias shortened the time of producing a partial vacuum, and made 
it practicable in a shorter time to obtain a lower pressure by pump ac- 
tion alone, but bas not obviated the need of supplementing pump action 
by a process substantially described in Malignani's patent. The novelty 
and the gist of the Malignani process is in the step following the seal- 
. ing of the bulb. If, in this final step, the défendant follows Malignani, 
it appropriâtes the gist of his invention. 

Were it conceded that with either of the substances named by Ma- 
lignani a practical vacuum could be produced if the bulb were sealed 
at a pressure of two millimeters, it is obvions that the défendant could 
not avoid infringement by using his pump to create a pressure lower 
than that named by Malignani. A mère change in the proportional 
parts taken by the pump and by the new step in completing the vacuum 
vvould be immaterial. So long as the défendant continues to use this 
final step, it is difficult to deny that in the whole process of exhaustion 
it bas a quantitative value, since if it had not such value the défendant 
vvould complète the exhaustion by the pump as in the prior art. The 
point of conséquence, therefore, is the contention that the process as 
described is inoperative. 

Upon the testimony of Mr. Howell as to actual experiments and re- 
sults I find that the process is operative with the substances named by 
Malignani if the pressure obtained by the pump be considerably less 
than that named by Malignani. I find no direct évidence that it would 
be operative at the pressure named by Malignani, and the fact that the 
elaborate experiments of complainants' experts Messrs. Little and 
Thatcher were off the main lines of the case and were not directed to 
this important point, but to subordinate issues, such as the correctness 
of the respective théories advanced to explain the phenomenon, makes 
it necessary to base the finding that the process is operative upon the 
testimony of Mr. Howell and upon the fact that the défendant does not 
meet this positive testimony by évidence as to experiments, but places 
toc much reliance upon the inconclusive proposition that it cannot 
operate upon the principle which Malignani sought to apply. 

That Malignani had invented and put into practical opération a new 
and very important process of exhausting the bulbs of lamps is satis- 
factorily shown by the testimony. I do not find in the prior art any- 
thing that anticipâtes the conditions created by Malignani in a sealed 
bulb, partially exhausted. Intensive incandescence, phosphorous vapor, 
and various other vapors were used, but in connection with pump ac- 
tion. I do not find sufiicient évidence to show that any one before 
Malignani had learned that it was practical to finish the exhaustion of 
a globe by suspending pump action, sealing the bulb, intrbducing a 
vapor, and making the filament highly incandescent. The case, there- 
fore, is not based upon a paper patent granted to a mère speculator, 
but is a grant to the actual inventor of a practical process of great 
value. We are dealing with a document granted to the person who 
actually advanced the art, and not with a patent that is brought forth 
to obstruct the advance of a practical art. Under such circumstances 
the courts are disinclined to so interpret the terms of a patent as to 
reach a conclusion that is opposed to well-established fact, and to 
hold that the process described is inoperative, though the process which 
manifestly the inventor intended to patent is operative and valuable 
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in_ the art. When two constructions of the terms of a patent are ad- 
missible, the court will adopt that construction which will give to an 
inventor the protection to which, undér the law, he is entitled, rather 
than that which defeats his right by an ilHberal reading of the terms 
in which he has described his invention. 

As the claim contains no limitation as to the extent to which the bulb 
must be exhausted before sealing; as the spécification does not state 
this definitely, but qnly approximately; as one who failed to get a 
vacuum at about two millimeters would naturally use the pump to 
create a somewhat lower pressure and try again — I am of the opinion 
that the disclosures of the patent are sufficient to enable one skilled in 
the art to practice the process, and that the patent is not inoperative 
because it might be necessary to make several tests, jnvolving more or 
less variation in the number of strokes of the pump, to détermine with 
exactness what the patentée meant by the expression "exhausted to the 
extent of about two millimeters of mercury." 

Référence to prior foreign patents named by Malignani shows that 
he named phosphorus and had observed the blue haze which is a guide 
to the operator and an indication of suitable conditions in the practice 
of the process. That in the United States patent he failed to mention 
phosphorus, the best substance for use, gives rise to a question as to 
his reason for doing so. It has aroused the suspicion of the defend- 
ant's counsel as to his motives, and upon his undoubted knowledge of 
the material phosphorus and his failure to disclose it is predicated a 
charge of fraudulent concealment, under section 49^0. But a fraudu- 
lent motive is not a necessary inference from the omission to mention 
phosphorus. Assuming that the reason suggested by defendant's 
counsel is true, that it was omitted for the reason that phosphorus had 
been used in connection with old processes of procuring a vacuum, and 
that the désire was to preclude the défense of anticipation by former 
processes, it is not necessarily improper, in a patentée who believes him- 
self the inventor of a new process, to so frame his claims and spécifica- 
tion as to anticipate and eut off attacks that may be based upon a prior 
art that he considers irrelevant. If the process will work with sub- 
stances named and with phosphorus also, then he is justly entitled to 
claim that his process does not operate upon the principle which former 
users of phosphorus sought to apply, but upon a différent principle; 
and, if he omits the mention.of phosphorus to avoid an entanglement in 
the toils of a particular branch of the prior art, it can hardly be sai^ 
that this is more than a skillful and cautious patent soliciter might be 
justified in doing. This is quite a différent thing from an attempt to 
obtain a patent on an old thing by mère novelty in the terms in which it 
is described. 

It is true that the public is entitled to such f ull description as will 
enable it to practice the art at the expiration of the patent, and that the 
patentée is not entitled thereafter to continue his monopoly by reason of 
secret knowledge. 

In considering whether a patentée was acting with an intention to 
deceive the public, by withholding information to which they are en- 
titled, it should be remembered that patent disclosures are available for 
the use of the public only upon the expiration of the patent; therefore 
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where a patentée, about the time of the taking out of letters patent, 
makes such public disclosures of the actual process as to remove any 
doubt or uncertainty as to the meaning of his spécification, this act is 
80 inconsistent with an intention to reserve to himself the advantage of 
secrets that it négatives an intent to deceive, and equally so whether the 
disclosure précèdes or shortly follows the date of the patent. Both 
before and soon after the date of the Malignani patent the process, in- 
cluding the use of phosphorus, was fully described in scientific papers 
and was practiced on a large scale in various establishments under li- 
cense. The great pviblicity given to the process seems inconsistent 
with a belief that Malignani could hâve seriously entertained the in- 
tention to deceive the public or that his process was imperfectly de- 
scribed for that reason. 

After final hearing the défendant moved that the taking of proofs 
be reopened to permit the défendant to prove that Malignani's Hun- 
garian and Austrian patents were secret patents ; that the word "phos- 
phor" was introduced into the application for German letters patent on 
the requirement of the German Patent Office, and to produce other tes- 
timony bearing upon Malignani's failure to disclose phosphorus in his 
spécification. 

This défense was set up by answer filed April 3, 1906, more than 
four years before final hearing, and the importance of this issue was 
as apparent at that time as now. The matters which défendant now 
seeks to prove were accessible during the four years which hâve 
elapsed, and it is now too late to reopen the case. I am further of the 
opinion that the fact that certain of the patents mentioning phosphorus 
were secret patents would, if proved, not amount to a décisive f actor in 
the case, and would not change the resuit. 

I am of the opinion that the patent is valid and has been infringed 
by the défendant, and that the complainants are entitled to an account- 
ing for the period prior to March 31, 1909, the date of the expiration of 
both the patent in suit and the prior Italian patent. 

To the rebuttal déposition of one of the complainants' experts dé- 
fendants counsel made the following objection: 

"Defendant's counsel also objeeted to the entire déposition of the witness 
on the ground that it is merely argumentative and vituperative of defend- 
ant's expert Instead of heing coniined to the compétent statements of such 
scientific facts and théories as might be lînown to the witness and hâve 
bearing on the elucldatlon of matters of the art involved in this case." 

To much of this déposition in rebuttal this objection is properly 
taken. Though I hâve not excluded the déposition, but hâve consid- 
ered it, yet in view of the large amount of ofïensive and unjustifiable 
attacks made upon the defendant's expert, and of the great extension 
of the record due to "vituperative personalities" and to argumentative 
departures from the proper province of expert testimony, I am of the 
opinion that the costs to complainants should not include the expense 
of taking, transcribing and printing this déposition. 

The defendant's motion for leave to take further proofs is denied. 

The prayer for an injunction is denied. 

A draft decree for the complainants may be presented accordingly. 
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UNION SWITCH & SIGNAL CO. v. GENERAL RY. SIGNAL CO. (two cases). 
GENERAL RY. SIGNAL CO. et al. v. LONG ISLAND RY. CO. 

(Circuit Court, S. D. New Yorls. May 27, 1910.) 

Patents (§ 328*) — Validity and Inpbingement— Block Signàling System 
FOR Electric Railways. . . 

Tlie Struble patents. No. 819,322 and No. 819,323, for automatic bloclî 
signàling Systems for electrie railways, so far as relates to the geiieric 
claims for a System using a direct current for operating the car motors 
and an alternatlng current for energizing the signal relays, were not 
antlclp-ated and disclose patentable Invention ; nor are they Invalid be- 
cause of the new matter introduced into the applications by amendment 
in the Patent Office which was merely to more clearly and speciflcally 
describe the invention. As to the spécifie claims covering as a spécifie 
form of the generic invention what Is termed the "two-rail retum" Sys- 
tem, Struble is entitled to priority of invention over Young, to whom 
patents Nos. 757,537, 762,370, 815,890, and 815,891 were issued on later 
applications. The Struble patents also held infringed by the System of 
the Young patents. 

[Ed. Note.^ — Amendment of application, see note to Cleveland Foundry 
Oo. V. Détroit Vapor Stove Co., 68 0. C. A. 239.] 

In Equity. Suits by the Union Switch & Signal Company against 
the General Railway Signal Company, two suits, and by the General 
Railway Signal Company and Samuel Marsh Young against the Long 
Island Railway Company. Decrees for complainant in the first two 
suits, and for défendant in the last suit. 

Gifford & Bull (Geo. E. Cruse and Livingston Gifford, of counsel), 
for the Union Switch & Signal Company and the Long Island Rail- 
way Company. 

Clifton V. Edwards (Lawrence K. Sager and Thomas Howe, of 
counsel), for the General Railway Signal Company and another. 

RAY, District Judge. The first two suits are for alleged infringe- 
ment of United States letters patent No. 819,322 and No. 819,323, is- 
sued to Jacob B. Struble, while the third suit pending in the Eastern 
District of New York, but ordered to a final hearing by Judge La- 
combe in the Southern District with the other suits, is for alleged 
infringement of the Young patents, No. 757,537, No. 762,370, No. 
815,890, and No. 815,891. For convenience, the Union Switch & 
Signal Company will be referred to as the "Union Company." It 
owns the Struble patents. For conifenience the General Railway Sig- 
nal Company will be referred to as the General Company. The Gen- 
eral Company is the sole licensee of the Young patents. The Union 
Company sues the General Company on the signàling installation 
made by it on the New York Central Railroad Company in its electrie 
zone, while the General Company sues the Long Island Company 
because of its use of its signàling System made by the Union Com- 
pany on the electrified part of its. railroad. The Union Company dé- 
fends the Long Island Company. 

The invention described and claimed in the two Struble patents re- 
lates to automatic block signàling on electrie railways. The Young pat- 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ents relate to the same subject. The Union Company contends: 
That in Struble No. 819,322 application, filed November 16, 1901, it 
bas claims for a generic invention, the distinctive current and dis- 
tinguishing- apparatus idea of mea;is as explained by its expert, Mr. 
Waterman, viz., clairns t, 11, 12, 1?,, 18, 19, 20, 21, and claim 22 for 
the spécifie invention, viz., t!ie use v,-ith the generic invention of in- 
dnctive résistances between the blocks, cnabbng the propulsion cur- 
rent to return by both rails. That vSrruble No. 819,323 application, 
filed March 12, 1902, bas the generic invention in claims 1, 9, 10, 15, 
81, and the spécifie in claims 19, 20, 22, 32, and 33.^ That Young 
does not bave claims for the generic invention except in combination 
with the spécifie invention, but does for the spécifie, viz., in No. 
762,370, application, filed January 19, 1903, claims 6 and 10; in No. 
815,890, application filed February 21, 1903, claims 18 to 24, in- 
clusive; in No. 815,891, appHcation filed April 25, 1903, claims 2 
and 3; in No. 757,537, application filed November C, 1903, claims 
1 to 8, inclusive, and claims 10 and 11. The Union Company claims 
bat Struble was and is the pioneer in the matter of block signaling 
on electric railways ; that he was the first to provide a System of 
electric block signaling on electric railroads ; that he was the first 
to provide such a System wherein interférence, between the signaling 
and power circuits was prevented, and that he accomplished this by 
using a current for signaling which was différent from the car 
propulsion current ; that is, by using a direct current for operating 
the car motors and an alternating current for energizing the signal 
relays. The Union Company contends that no prior patent or pub- 
lication shows this, and that, as the claims of the Struble patent do, 
the fact of pioneership is established. 

The défendant, the General Company, insists that the Struble pat- 
ents are void for want of patentable novelty, that défendant does not 
infringe, and that during the pendency of the applications the claims 
were unwarrantably amended by including new matter. The défend- 
ant says that thèse patents relate simply to the application of thé 
ordinary block signaling System then in common use on steam rail- 
ways to an electric railway System ; that is, that the patents in suit 
merely add or apply the old block signaling System to the electric rail- 
way without making any changes of adaptation or securing any new 
and différent results and refers to several prior patents which it 
claims show this. The défendant says there was "no invention in- 
volved in adding Schreuder, Roome, and Spang Systems to an elec- 
tric railway"; (2) "the Struble patents are anticipated" ; (3) "défend- 
ant does not infringe" ; and (4) that the patents in suit contain, new 
matter not disclosed in the original application, and that, while an ap^ 
plication for a patent and the claims may be amended, under no cir- 
cumstances can the application be amended into a new or a dififerent 
invention than that first claimed. The défendant insists that the 
new matters introduced into the Struble applications were not only 
not disclosed in the original application, but were and are directly 
contradictory thereto. Also, that the rights of Stillwell and of Young* 
accrued before Struble made either of the claims upon which suit is 
brought. 
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The following- daims of Struble, No. 819,323, dated May 1, 1906, 
on application filed November 16, 1901, are in issue, viz., 4, 11, 12, 
13, 18, 19, 20, 21, and 22, and they read as follows: 

"4. In a slgnaling System, the coinljlnation of a closed track-eircult, an al- 
ternatiug-current supply therefor, a signal and means to control tbe opéra- 
tion cf sald signal, said means responding to the absence or présence of tlie 
alternating current in the track-circuit and not resiwnding to continuons or 
direct curreuts traversing said track-circuit in its control of the signal. 
* * * 

"11. In a sigiialing System for use on railways employing an electric out- 
rent as a motive jjovver and the track as a return for the electric current, the 
comhination of a. circuit which includes portions of both rails, an alternat- 
Ing-current supply for such cii'cult, and a translating device responsive to 
the présence or absence in it of the alternating current in said track-circuit 
to control a signal and not responsive to the motive-power current or con- 
tinuons or direct currents in said circuit In Its control of a signal. 

'12. In a sigiialing System for use on railways employing a direct current 
as a motive power and the track as a return for the direct current, the com- 
hination of a circuit whlch Includes portions of both rails, an alternating- 
current supply for such circuit, and a translating device responding to the 
présence or absence in it of alternating current In said circuit in its control 
of a signal and not responding to contlnuous or direct currents in said cir- 
cuit in its control of a signal. 

"13. In a signaling System the comhination of a track-circnit, a constant 
source of alternating-curreut supply therefor, a signal, and means to con- 
trol tlie opération of .said signal, sald means responding to the alsence or 
présence of the alternating current in the track-circuit and not responding 
to continuons or direct currents traversing said track-circuit in its control 
o( the signal. * • * 

"18. Iti comhination, a source of electric energy, a distribution-circuit for 
sald source pf energy, motor vehicles. operated from said source of energy, a 
nnmber of circuits electrlcally independent of each other for controlling sig- 
naling devices supplled with current differing In character from the cur- 
rent suppiied from the other source of energy, signaling devices, and means 
carried by a vehlcle for electrically isolating a signal when the vehlcle moves 
Into oue of sald Independent circuits. 

"19. A signaling System for electric railways employing the track as a re- 
turn for the càr-propulsion current, havlng in combinatlon a numher of cir- 
cuits electrically lndei>endent and each formed in part by the track, a source 
of current for each circuit, a translating device for each circuit responsive 
to control a signaling device to the current intended for Its opération and not 
to the propulsloii-cjirrent, and the signaling devices. 

"20. In an electrlc-railway System, a source of power-current, vehicles op- 
erated thereby, a power-circult comprlslng two conductors exténdîng from the 
power-current source to the cars, one of whlch is formed by the track, a sig- 
nal-circuit of whlch the track fornis both sides, a source of current for said 
signal devices connected to both rails of the track, and signal devices com- 
pletlng such circuit. 

"21. In an electrlc-rallwaj' System, a source of power-current of one char- 
acter, vehicles operated thereby, a circuit for said power-current comprlslng 
two conductors with whlch th© cars make movlng contact, one of whlch Is 
formed by the track, a signal-circuit of which the rails of the track forms 
both sldes, a source of current for said slgnal-clrcult fui-nlshing current of a 
différent character and connected to both rails, and signal devices complet- 
iog such signal-circuit. 

"22. In an elëctric-rallway System, a source of power-current, a power: 
dreuit in whlch the track forms one slde and conducts cnryent In the same 
direction, slgnallng-clrcuits formed by the track in whlch the two rails con- 
duct current In opposite directions conslsting of a séries of rall-.sectlons hav- 
lng adjacent ends electrically separated from each other and inductlve ré- 
sistances Connecting said adjacent ends and forming a path from section to 
e«ctlon for the poprer-currents." 
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The folîowing- daims of Struble, No. 819,323, dated May 1, 1906, 
on application filed Mardi 12, 1902, are in issue, viz., 1, 9, 10, 15, 
19, 20, 22, 31, 32, and 33. They read as follows: 

"1. A railway sisnaling System, having in couibination a source of alter- 
iiatiiig ciirrent, a track-circnlt in circuit witli tlie source of alternatlng cur- 
rein, a reactance-coil comiected across tlie track-rails of the track-circuit, 
and a translatlng meclianisin operative to control a railway-signal by an al- 
ternating curreut in tlie tracli-circult. * * * 

"9. A track-circuit for railway -signaling purixises comprisirig an alternat- 
Ing-current supply, a translating nieclianisni aucî a reactance coil. 

"10. In a signaling System, the conibinntion witli a closed track-cireult In- 
cluding a source of alternatlng-current supr>ly, a reactance-coil and a translat- 
ing mechanlsm, of a signal, and a circuit for said signal which is coutroUedl 
by said translatlng mechanism. * * * 

"15. A elosed track-circuit for railway signaling System comprising a source 
of altemating current located at one end of the track-circuit, a translating 
meclianism located at the other end of the track-circuit and a reactance- 
coil. * » * 

"19. In combination with a railway the rails of which are employed as a 
return for direct current employed for the motor of cars traveling along 
the railway, a signaling System, said System comprising a séries of track- 
circults, an alternating-signaling current generator, means for supplylng al- 
ternatlng-signallng current to said track-circuits from the alternating-signal- 
ing current generator, and means for llmiting the effeet of the alternating- 
signaling current to the track-circuits, but permitting the direct current to 
pass from the track-rails of one track-circuit to the track-rails of another 
track-circuit. 

"20. In combination with a railway the rails of which are employed as a 
return for direct current employed for the motors of cars traveling along the 
railway, a direct-eurrent generator a feed-conductor extending along the Une 
of railway, and a signaling System, said System comprising a séries of track- 
circuits, an alternating-signaling current generator, means for supplying al- 
temating signaling current to said track-circuits from the alternating-signaling 
current generator, and means for llmiting the effeet of the alternating-signal- 
ing current to the track-circuits, but permitting the direct current to pass 
from the track-rails from one track-clreuit to the track-rails of another track- 
circuit. » * * 

"22. In combination with a railway the rails of which are employed as a 
return or ground for the propulsion-current for the car-motors, a signaling 
System, said System comprising track-circuits, a translating niechanlsm and 
a source of alternating-signaling current for each track-circuit and means 
for limltlng the efCect of the alternating-signaling current to the traek-clr- 
cuits, but permitting the propulsion-current to flow from the rails of one 
track-circuit to the rails of another track-circuit. • ♦ • 

"31. In combination, two sources of electric energy, a distribution-circuit 
for each source of energy, motor-vehicles operated from one of said sources 
of energy, a number of circuits eleetrically independent of each other for con- 
trolling signaling devices and supplied with current from the other source 
of energy, and signaling devices. 

",32. In a signaling System for railways the trackway of which is dividad 
to form block-sections, a slgnaling-clrcuit for each block, a source of alter- 
nating signaling-current for each of said signaling-circuits, a translating mech- 
anism for each signaling-circuit, and reactance-coils eonnected across the 
rails of the block-«ectlons. 

"33. In an electric railway System, a source of power-current of one char- 
aeter, vehicles operated thereby, a circuit for said power-current comprising 
two conductors with which the car makes nioving contact, one of which Is 
formed by the track, Independent slgnal-clrcuits in each of which the rails 
of the track, form both sides, a source of current for said signal-circuit fur- 
nlshlng current of a différent character and eonnected to both rails, a signal 
devlce completing each signal-circuit, and reactance-coils eonnected across the 
track-rails of the signal-circuits." 
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Thèse may be conveniently referred to as the first and second 
Struble patents, although Struble had another patent No. 590,600, 
dated September 28, 1897, application filed May 20, 1897, which is 
claimed to anticipate the claims of the Struble patents in suit. It will 
be referred to by its number. This old Struble patent, No. 590,600, 
says : 

"The Invention deseribed hereln relates to certain imyrovemeuts In signal- 
Jng for electrie rallways, and. has for its object the employment of sisnal- 
controUIng cirdnits and relays so constructed and arranged as to prevent the 
eurrents used for oiierating the molovs from interferingr with the proper op- 
ération of the sipuals. In si^nallng for steam rallways the track is divided 
into a séries of blocks or sections, one or both rails of eaeh tlock or section 
belng insulated from the rail or rails of the ad.ioininj; sections. The rails of 
eaeh section are conneeted at one end to the pôles of a suitable hattery and 
at the opposite, end to the pôles of any ordinary relay whose armature fornm 
part of, a signal controlling circuit. As the direction of flow of current 
through the relays heretofore employed is immaterial as regards the energiz- 
ing of the latter, it is apparent that \\hen sueh System is applled to electrie 
rallways a leakage of dynamo-current might set the signal to clcar position 
when a car Is on the se<,'tion eontrolled by such signal. 

"The présent invention consists in the employment of a polarized relay 
so conneeted to the rail-sections that when energizad by any current than 
that from the track-battery Its armature will be so shifted as to cause the 
setting of the signal to danger. * * * In the practice of my Invention the 
geuerator, A, has one pôle, as the positive, conneeted to the trolley main feed- 
wire or third rail, 1, in accordanee with the System employed, and the néga- 
tive pôle conneeted to the return rail 2, whieh in the form or arrangement 
shown in Flg. 1 is continuons or unbroken. The other rail Is divided Into a 
séries of Insulated sections, 3, 3a, 3b, etc. Eaeh rail section, 3, 3a, 3b, etc., 
is conneeted at or near its end to one pôle of a battery, BB'; while the op- 
posite pôle of the latter is conneeted to the rail. The batteries are so con- 
neeted to the rail of eaeh section that the current will llow through the track- 
relays in the opposite direction to that of the generator, A. • * * Any 
suitable form of battery or generator may te used in the signal circuits, but 
it Is preferred to eonnect one braneh of the signal-circuits to the main feed 
or trolley wire, or thlrd rail, and the other braneh to the return rail so as 
to employ a portion of the current from the generator, A, for opéra ting the 
signais. * * * With the eurrents flowing In reverse directions It will be 
readily understood that when a car enters upon a section, as III its battery, 
B2, will be short cireulted, and the armature, 5, of the relay, 4b, will be 
moved by gravlty or a spring from the stop, 6, thereby breaking the signal 
circuit and sendiug the signal to danger." 

The Union Company says that the first work of closed track-cir- 
cuit sîgnaling on electrie railways was done by it in 1900-01 on the 
Boston Elevated Railway under this last mentioned patent and un- 
der the direction of Struble and employed what it terms the "ail-di- 
rect current idea of means for the reason there was a direct current 
for the signaling current and a direct current for the car propulsion 
current." Waterman (plaintifï's expert) says of it: 

"Struble's Boston Railway System was based on a deflnite and positive 
direction of flow of the propulsion current in the rails and a signal current, 
whieh was also a direct current applled to flow in an opposite direction in the 
rails, and henee was limited to spécial cases where uniform direction of flow 
of the propulsion current could be secured." 

The complainant (Union Company) says that the art rested hère un- 
til Struble made the next advance step by introducing into the art the 
"distinctive current idea of means" shown by the patents in suit, in 
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which an alternating current, differing in character from the direct 
current used for propulsion pnrposes, was employed in the track sig- 
naling circuit. This is what the complainant says is the generic in- 
vention of the patents and that it solves the problem of applying the 
closed track circuit System of signaling to electric railways, and that 
this idea of means involves a distinguishing apparatus in its embodi- 
ment, and this irrespective of whether one or both track rails are 
used to return the car propulsion current ; that the spécifie two-rail 
return invention in ail its forms is one of the advantages growing out 
of the generic invention, and that, because of this distinctive cur- 
rent idea of means, it is possible to retain the ordinary two-rail re- 
turn by the use of "reactances" in varions locations on the track way. 
Waterman says : 

"The fundamental Idea of means upon which the arrangements of the pat- 
ents in suit are made may properly he designated for brevlty as the distinc- 
tive current idea of means, since the fundamental conception was the appli- 
cation to the rails of a signal current of distinctive charaeterlstics from that 
necessarily existent In the rails for purposes of propulsion." 

This distinctive current idea of means prominent and plain in the 
first and second Struble patents, those in suit, is absent from the first 
vStruble patent. No. 690,600. The Struble patents in suit call for 
the alternating current for signaling purposes. In the old Struble pat- 
ent. No. 590,600, the signal current passed in one direction, whila 
the propulsion current passed in the opposite direction. Both were 
of the same character, and, if the one current would operate the sig- 
nal apparatus, the other would, of course, if by any means it flowed 
thereto or therethrough. This system practically required a constant 
direction of flow of the propulsion current in the rails, but the flow 
of current in the rails of electric railways is not ordinarily in one di- 
rection- only. It follows that such a system was not of universal ap- 
plication in electric railroads. It was good and sufficient so far as 
it went, and reasonably safe and reliable under certain conditions. It 
could be applied, and was applied, in an elevated electric railvvay. 
It would not do on surface roads. It could be used only where imi- 
form direction of flow of the propulsion current could be secured. It 
seems to me that patentable invention is disclosed, having in view 
the prior art which I hâve examined with considérable care. Struble 
provides means for carrying bis idea into practical effect, and its great 
utility has been practically demonstrated. I think the évidence and 
prior art discloses that both direct and alternating currents were in 
use for signaling on stearn roads prior to Struble, but signaling on 
steam roads was quite a différent problem from signaling on electric 
railroads. A train operated or propelled by steam entering on a sec- 
tion of road having an electric signal circuit and apparatus is quite 
différent from a train of cars, one or more, propelled by a powerful 
direct current of electricity entering on a section of road having the 
same electric signal circuit and apparatus. In my judgment to bave 
attempted the experiment of doing the latter and relying on the prop- 
er opération of the electric signal for safety would bave been fool- 
hardy. The problem presented demanded far more than the work of 
the mechanic skilled in the art, and it seems clear that Struble is en- 
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titled to the crédit of solving the problem for ail conditions and cir- 
cumstances. The Spang, the Roofne, and the Schreuder patents were 
for steam roads. I think each describes an alternating current for the 
track circuit, but they had no apparatus capable of distinguishing be- 
tween a direct and an alternating current. Either current could be 
used. In Roome there was a single source for the track circuits with 
a transmission System, not an individual or distinct . source for each 
track circuit. I do not find it necessary to discuss or describe the open 
track circuit System and the closed track circuit System. What I 
décide in this aspect of the case is that the claims of the patents of 
Struble in suit for the generic invention are valid, and that patentable 
invention is disclosed. As to the new matter, it seems to me that 
the changes were to make the spécifications and the claims plain and 
spécifie, and describe the invention clearly. If a claimant has failed 
to fully and clearly describe his invention and make claims in proper 
form clothed in suitable language, it is not unusual to reject ^ffith 
suggestions of amendments. Of course, a claimant cannot file a 
claim for one invention, and then .by amendment claim another and 
distinct invention. If it be true that a System of automatic electric 
signaling has been devised for electric roads and put in successful op- 
ération, and this System is such that the direct propulsion current by 
leakagC: or going astray does not seriously interfère with the sig- 
nais, or their opération, or opéra tive effectiveness, we bave a most val- 
uable discovery and invention, one the value of which cannot be 
overestimated. I think this has been done, and that Struble is en- 
titled to the crédit. I do not find it anticipated, or that by taking the 
suggestions of the prior art and bringing them together and applying 
them to electric railway signaling Struble was doing the work of the 
mechanic skilled in this art. It was an important field and an open 
one. It was not an obvious thing to do. I am clear that the in- 
ventive faculties of many were exercised in the efifort, but that those 
of Struble accomplished the desired object. 

Spécifie Invention and Young Patents. 

Corning to the spécifie invention as found in claim 32 of Struble, 
No. 819,322, and claims 19, 20, 22 and 23 of Struble, No. 819,323, 
we find that what is termed the "two-rail return" is not claimed in 
and of itself , but rather as a limitation or spécifie form of the so- 
called generic distinctive-current heretofore mentioned. I think Young 
in his patents, those set eut in the Yoimg patents in suit of which 
the General Company is the sole licensee, makes the same claim. The 
Union Company claims it under the Struble patents and the General 
Company as sole licensee and Samuel Marsh Young as patentée and 
owner claims it under the Young patents in suit. Each party con- 
cèdes invention, but "priority of invention" is the issue hère. 

I hâve already mentioned the claims of the Young patents in is- 
sue hère. The Young patent. No. 757,537, dated April 19, 1904, appli- 
cation filed November 6, 1903, says : 

"My invention relates to a metliocl of automatically operating block-signals 
on an electric railway." 
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AIso: 

"Oonsidered in îts broadest sensé, my invention contemplâtes tlie eniploy- 
ment, flrst, of two sources of electric energy differlng in character, the use of 
the eurrent from one of said sources to effect the movement of the vehicles 
upon tlie railway and the eurrent from the other of siiid sources to actuate 
the signaling devices in the respective blocks ; second, the employnient of the 
trallic-rails as a coimnon retnrn for both eurreiits used; third, the employ- 
ment of means for segregating tlie two cnrrents between the devices design ed 
to be operated thereby ; fourth, the employment of reactance-bonds. coudens- 
ers, and the like as sald segregating means; tifth, the employment of the ve- 
hicles upon the raihvay as the means for short-circuiting the signaling devi- 
ces in a block wheu a vehicle moves into and during the time that it is with- 
in the Woek." 

The claims of this patent in issue read as follows : 

"1. A method of operating signais upon an electric railway vvhere the sig- 
nais are adapted to be controlled by the movement of the motor-vehicles in 
said System, whieh conslsts in impressing an alternating eurrent upon the con- 
ductors which separately form return-paths for the power-circuit, normally 
transmitting such alternating eurrent through the signaling devices employed, 
and shunting said alternating eurrent around successive signaling devices. 

"2. A method of operating signais upon an electric railway wbere the sig- 
nais are adapted to be controlled by the niotor-vehicles in said System and 
where the traffic-rails separately form return-paths for the iwwer-cireuit and 
are divided into blocks, which conslsts in impressing an alternating eurrent 
upon the trafflc-rails, normally transmitting such alternating eurrent through 
the signaling devices in ail of the blocks and shunting said alternating eur- 
rent around a signaling device in a block when a motor-vehicle moves into 
a block. 

"3. A method of operating signais upon an electric railway, which consiste 
in creatlng a différence of potential between the trafflc-rails of the System 
which separately form return-paths for the power-circuit and over which a 
eurrent differlng in character is fiowing, actuating signaling devices by the 
eurrent due to such différence in potential and shunting said eurrent around 
certain of said signaling devices through the iustrumentality of apparatus ac- 
tuated by the tjower-curreht trausmitted. 

"4. A method of operating signais upon an electric railway, which consists 
in inipressing a eurrent upon conductors which separately form return-paths 
for the i>ower-current and through which a power-current dîffering in char- 
acter is fiowing, segregating said cnrrents, actuating signaling devices by said 
impressed eurrent and shunting said impressed eurrent around certain of said 
signaling devices through the instrumentality of apparatus aetuated by the 
power-current. 

"5. A method of operating signais upon an electric railway, which consists 
in creatlng a différence of potential between the opposite rails of each block 
of a railway, and over each of whieh rails a eurrent differlng in character 
from that due to the created différence of potential is separately fiowing, em- 
ploying the eurrent due to such différence of potential for actuating mechan- 
ism for earrying signais to the clear position, and in short-cIrcuiting such eur- 
rent in a block by the movement of a car into a block, whereby the signal will 
autoniatically be moved to the clear position. 

"G. A method of oi>erating motor-vehicles and signais upon an electric rail- 
way, which consists in generating two currents differlng in character, trans- 
mitting said cnrrents to a distribution-circuit, wlierein the trafflc-rails are di- 
vided into blocks and separately form return-paths for the power-current, seg- 
regating such currents by means of apparatus located in the blocks, employing 
one of such currents to operate the motor-vehicles upou the railway, the other 
to operate the signaling devices, and in short-circuiting the signaling devices 
of a block as the motor-vehicle moves into a block. 

"7. A method of operating motor-vehicles and signais upon an electric rail- 
way, which consists in generating two currents differlng in character, trans- 
mitting such currents to a distribution-circuit, wherein the rails are divided 
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into blocks and separately form return-paths for the power-eiirrent, segre- 
gating. such currents by means of apparatus located in the blocks, employing 
one of said currents to operate tbe luotor-vehlcles upon the rallway, and the 
other of said currents to create a différence of potential between the opposite 
rails of a block to actuate tbe signaling devices in the block, and in short-cir- 
cuiting such slgnaling devices when a motor-vehicle moves into a block. 

"8. A naethod of operating motor-vehicles and signais upon an eleetric rail- 
way, whieh consists in generating two currents difCering in character, trans- 
mitting said currents to a distributing-circuit, wherein tbe rails are divided 
into blocks and each rail separately serves as a return-path for the power- 
curreuts, segregating said. currents by means of induction apparatus included 
within the blocks, using one current to operate tbe motor-vehicles, the other 
to actuate the signaling devices in tbe blocks, and in short-circuiting said sig- 
ualing devices as a motor-vehicle moves into a block. * * * 

"10. A method of operating motor-vehicles and signais upon an eleetric rail- 
vvay, whicb consists in generating two currents differing in character, traiis- 
mitting such currents to the rails of a rallway, causing one of said currents 
to divide and separately flow througb each of the rails of said railvs^ay as the 
return-path for the power-circult, separating the other of said currents and 
segregating it between différent blocks <tt tbe rallway, using one of said cur- 
rents to operate motor-vehicles upon tbe railway, and the segregated currents 
to actuate slgnaling devices in tbe blocks of the railway. 

"11. A method of operating motor-vehicles and signais upon an eleetric rail- 
way, which consists in generating two currents, transmittlng said currents to 
a distribution-circuit, wherein the traffle-raiis are divided Into blocks, form 
the réturn-path for the power-current, and are rendered electrically independ- 
ent of each other so far as relates to one of the currents trausmitted by means 
of reactance devices interposed between tbe blocks, using one of said currents 
to operate the motor-vehicles upon tbe railway, dividing the otlier current be- 
tween the blocks, llniiting its action to individual blocks and using such cur- 
rent to actuate a slgnaling deviee in each block, and employing the motor-ve- 
bicles to short-circuit the slgnaling devices as they enter a block," 

In Young patent, No. 762,370, dated June 14, 1904, application filed 
January, 1903, he says: 

"Described in other terms, my invention consists, broadly. In providing 
means for operating an electric-railway System by a direct current, as is usu- 
al, and slgnaling or other similar devices by an alternating current and utll- 
Izing the movement of the cars actuated by the direct current to control the 
juovements of the devices actuated by tbe alternating current. 

"My improved slgnaling System may also be used for other purposes, and I 
wish it understood that I eonsider myself to be the first to suggest and show 
how an alternating current may be impressed upon a direct current and traus- 
mitted througb the couductors upon which a direct current is flowing and util- 
Ized througb devices actuated by the direct current to actuate mechanism for 
slgnaling or othervsrise." 

The claims in issue, 6 and 10, read as follows: 

"6. A slgnaling System comprising two sources of current differing in char- 
acter, a System of distributing-eonductors over which both currents are traus- 
mitted and formed in part by both rails of a railway, a motor-vehicle on such 
rails, a séries of signaling-circults over which only one of such currents Is 
transmitted, signaling devices In said signaling-clreuits, means for malntain- 
ing the eleetric séparation of the two currents and conflning their individual 
action to certain apparatus; one current to the opération of tbe motor-vehicle 
and the other to the opération of the signais ; together with means earried by 
the vebicle for cutting a signaling deviee out of circuit. • * * 

"10. A signaling System comprising two sources of energy difCering in char- 
acter, a working circuit of which the rails form a part, and over whieh tbe 
said currents differing in character are transmitted, means for dividing said 
working circuit Into blocks, a signaling deviee in each block, a movlng vebicle, 
means for differentiating the currents differing In character between the sig- 
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naling devices and the moving vehicle, and meaus for cutting a signal device 
out of circuit as a veliicle moves into a bloek." 

In Young patent. No. 815,890, dated Mardi 20, 1906, application 
filed February 21, 1903, divided and this application filed October 18, 
1904, he says : 

"Conslflered broadly, my iuiproved System involves the employment of a 
power-current conveyed along the railway throush a feeder-conduetor and 
back to the powei'-generator through each rail separately as the means for op- 
eratiiig the cai-s upon the railway, an alteniatlng current segregated bet\yepii 
the h.lock-sections as the means for normally operating the sigiialing devices. 
and ni utilizing the movement of the cars into and while in a block-section to 
shunt the alternating current around the signaling device of such block-sec- 
tio]i." 

The claims in issue, 18 and 20 to 24, inclusive, read as follows: 

"18. A System of automatic signaling eomprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-see- 
tions with each rail arranged to serve as a separate and independent return- 
path for the power-current, means for exciting an alternating différence of 
potential between the rails of each block-section, means for limiting the différ- 
ence of potential excited in a block-section to that section, a signaling device 
in each block-section, and means eontrolled by the movements of the cars, 
which will eontrol the movements of the signaling devices. * * * 

"20. A System of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arranged to serve as a separate and Independent return- 
path for the power-current, an induction device interposed between the source 
of signaling-current and the rails of each block-section for exciting an alter- 
nating différence of potential between said rails, reactance devices for limit- 
ing the différence of potential excited in a block-section to that section, a sig- 
naling device m each block-section, and means eontrolled by the movements of 
the cars, which will eontrol the movements of the signaling devices. 

"21. A System of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arranged to serve as a separate and independent retum- 
path for the power-current, means for exciting an alternating différence of 
potential between the rails of each block-section, means for limiting the différ- 
ence of potential excited in a block-section to that section, a signaling device 
In each block-section, and an Induction device interposed between the rails 
and the signaling device adapted to be controlied by the movements of the 
cars and which will eontrol the movements of the signaling devices. 

"22. A System of automatic signaling comprising a source of power-current, 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arranged to serve as a separate and independent return- 
path for the power-current, means for exciting an alternating différence of 
potential between the rails of each block-section, means interposed between 
the blocks which will freely permit the passage of the whole power-current 
back to the source of power-current but lirait the différence of potential be- 
tween the rails of a block-section to that section, a signaling device in each 
block-section, and means eontrolled by the movements of the cars, which will 
eontrol the movements of the signaling devices. 

"23. A System of automatic signaling comprising a source of power-current, a 
source of alternating signaling-current, a trackway divided into block-sections 
with each rail arranged to serve as a separate and independent return-path for 
the power-current, means for exciting au alternating différence of potential 
between the rails of each block-section, means interposed between the blocks 
which will freely permit the passage of the whole iwwer-current back to the 
source of power-current, but limlt the différence of potential between the rails 
of adjacent block-sectious to the sections which at the time are unoccupled, a 
signaling device in each block-section, and means controlied by the move- 
ments of the cars, which will eontrol the movements of the signaling devices. 
180 F.— 30 
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"24. À System of automatic signaling comprising a source of power-cnrrent, 
a source of alternating signaling-current, a trackway divided into block-sec- 
tions with each rail arrangea to serve as a separate and liidependent return- 
path for the power-current, mtans for exclting an alternating différence of 
potentlal between the rails of each block-sectlon, means which wUl permit the 
free passage of the power-current, but i)resent hlgh impédance to the passage 
of the altei-nating current from block-seetion to block-sectlon, a signaling de- 
vice in each hlock-section, and means controlled by the movements of the cars, 
which will control the movements of the signaling devices." 

In Yoting patent, No. 815,891, dated March 20, 1906, application 
filed April 25, 1903, divided and this application filed October 18, 
1904, he says: 

"I will describe my invention as applied to a System employing a direct cur- 
rent for operating the car-motors and an alternating current for actuating the 
signaling devices, which System Is Intended as a modification of that described 
in my prier patents." 

Claims 2 and 3, in issue, read as follows : 

"2. A System of electrical distribution and signaling for railways, compris- 
ing two sources of electrical energy delivering current» difCering in eharacter, 
a System of conductors from each of sald sources of energy, one of said Sys- 
tems of conductors electrically insulated from the current traversing the sec- 
ond systenl of conductors, and the second System of conductors havlng im- 
pressed upon its return-legs an alternating current, motor-cars driven from 
the second source of electriclty, and signaling devices energized from the flrst 
source of electricity and adapted to be controlled by the movement of the 
motor-cars. 

"3. A System of electrical distribution and signaling for railways, compris- 
ing two sources of electrical energy delivering currents différent in eharacter, 
a System of conductors from each of said sources of energy, one of said Sys- 
tems of conductors electrically insulated from the current traversing the sec- 
ond System of conductors, and the second System of conductors havlng Im- 
pressed upon its return-logs a current différent In eharacter from that derived 
from the second source of electricity, motor-cars driven from the second source 
of electTicity and signaling devices energized from the first source of electric- 
ity and adapted to be controlled by the movements of the motor-cars." 

It is obvions that the claims of the Struble patents now being con- 
sidered, but which were net issned until 1906, cover the same élé- 
ments and combination described in the Young patents. The Yoimg 
patents were, issued first in 1904, but the Struble patents were first 
applied for. Now, it is presumed, until the contrary is shown, that 
the patent granted is for the invention claimed and described in the 
application therefor filed. Loom Company v. Higgins, 105 U. S. 580, 
594, 26 h. Ed. 1177 ; Walker on Patents, § 190. There was an in- 
terférence declared in the Patent Office between Struble and Young 
involving the very questions presented hère. The examiner of in- 
terférences awarded priority of invention to Young, but this was 
reversed by the board of examiners in chief, and the décision of this 
board was affirmed by the commissioner. On appeal to the Court of 
Appeals, District of Colum-bia, this décision of the commissioner was 
affirmed. Samuel Marsh Young, Appellant, v. Jacob B. Struble, Re- 
spondent, Patent Appeal No. 597, opinion by, Mr. Justice Van Orsdel, 
filed December 14, 1909 (34 App. D. C. 218). This thorough examina- 
tion of the question of priority of invention as between Young and 
Struble by four tribtmals, so to speak, examiner, board of examiners, 
commissioner and Court of Appeals, and the conclusion reached, while 
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not binding on this court, is entitled to great considération and respect. 
I would not follow the jtidgment of the commissioner and the Court of 
Appeals did they not agrée with my own judgment. I hâve carefully 
examined the authorities cited by the learned counsel for the General 
Company, the évidence, and the able argument presented, but am 
forced to the conclusion that the décision was right. While the opin- 
ion of Mr. Justice Van Orsdel does not embrace ail that might be said, 
it covers ail the salient and determining points and is quite conclusive. 
The General Company says the interférence is not relevant, but I 
fail to see why it is not. The General Company says: The two-rail 
System of the interférence was not one vfhh each rail canying 50 
per cent, of the current, and therefore having independent return rails. 
That the Young patents are limited to separate and independent return, 
each rail carrying approximately 50 per cent, of the current. That the 
interférence was not between either of the Struble applications for pat- 
ents, 819,322, and 819,323, and either of the Young applications for pat- 
ents. That the application of Struble in interférence was filed in 1904, 
and that "the interférence involved différent Young applications from 
those of the patents in suit." I do not see that Young limits his two-rail 
System to one where each rail must carry 60 per cent, or approximately 
50 per cent., of the current. If he does, it is merely an improvement 
on (if patentable at ail in view of StrulDle in case Struble was prior 
in the two-rail System) on Struble. If Struble was not first in this 
two-rail System applied to electric roads, Young was. If Struble was 
first and applied legally for a patent — that is, if his first application 
or amended application was good — it takes préférence over Young, 
as the applications were ahead of Young's claims of invention. If 
Struble's claims are valid, they embrace the two-rail System for the 
return current, and, even if a patent to Young for an improvement 
insuring a return of approximately 50 per cent, of the current by each 
rail is valid, it is for an improvement merely, and does not ju.stify the 
use of the two-rail System covered by Struble's patents. So we are 
turned back to the question of priority of invention. Now, what did 
the interférence involve? The opinion of Mr. Justice Van Orsdel, 
after giving the prior art (steam roads), says : 

"When the need for electrical slgnaling arose for use on electric raihvays, 
a différent and more serions problem was presented. It was customary to 
utilize the rails as conductors for the return of the propulsion current. In 
adapting this System to electric raihvays, it was necessary, prior to the inven- 
tion hère in issue, to divide one of the rails into blocks Insulated from each 
other, and confine the power current to the other rail, whlch was made elec- 
trically continuons. ïhus only one rail could be used as a return conductor. 
This proved objectionable for many rea.sons, one of which beiug that, should 
the electrical connection formed by this single rail become broken at any point 
along the Une, it would stop the opération of the entire road. To obviate this 
difficulty, what is known as the two-rail System was devised. In which an al- 
ternating current, differing lu character from the direct current used for pro- 
pulsion purposes, was employed in the track-signaling circuit. Inductive ré- 
sistances, which would permit the direct, or propulsion current to flow freely, 
but whicli would choke back the alternating or signaling current, were sub- 
stituted for the insulation between the rails. By this means, it was possible 
tp utilize both rails for the return of the track current to the generator. This 
latter System is the invention involved in this interférence. 

"The issue comprises 13 counts. Count 1 présents the invention in its broad- 
est aspect, and reads as foUows: 
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" '1. In an electric railway signaling System, employing a closed signal con- 
trolling traek-clreuit, a plurality of block sections, one rail being divided iuto 
Insulating sections oorresporwiing to tlie block sections, a signal for èach block 
section opérable by an alternating current, a source of alternating current for 
said signais, a source of direct current for propelling the railway cars, and 
means for permltting the direct current to pass from one insulàted rail sec- 
tion to another and for preventlng alternating current from passlng from one 
Insulated rail section to another.' 

"Counts 2 to 6 and 10 to 12 are merely restatements of the same Invention. 
Counts 8 and 9 contaln thé limitation that each rail separately serves as tlie 
return for the direct current, and counts 7 and 13 include reactance bonds 
connected across the rails. Count 7 Is as follows: 

" '7. In an electric railway signaling System employing a closed signal eon- 
trolllng track circuits, a plurality of block sections, one rail being divided into 
insulàted sections correspondlng to the block sections, a signal for eacli block 
section opérable by an alternating current, a source of alternating current for 
sald signais, a source of direct current for propelling the railway cars, means 
for permltting the direct current to pass from one insulated rail section to an- 
other and for preventlng alternating current from passlng from' one insulated 
rail section to another, and one or more inductive bonds Connecting the rails.' 

"Appellant flled bis application Aprir25, 1903; while appellee's application 
was not filed untll Mareh 4, 1904. The earliest date alleged by appellant for 
conception and dlsclosure of the invention is December, 1902. Appellee has 
întroduced ih évidence two applications, oné flled on November 16, 1901, and 
the other on MarCh 12, 1902, \ ">ich he daims disclose, as orlglnally flled, the 
invention hère in issue ; or, if not, It is disciosed by certain amendments filed 
in April, 1902. On the other hand, it is contended by appellant that thèse ap- 
plications relate to the one-rail System, and neither before nor after amend- 
ment disClose the invention in controversy ; and that, conceding that the 
amendments of April, 1902, do disclose the invention, such disclosure would 
constltute new matter, and therefore not properly made in thèse applications. 
The application of November, 1901, contalned a fragmentary vlew (Fig. 3), 
showing the contiguous ends of a pair of rails with a hellx Connecting them 
and deseribed as 'a détail vlew of the rail joint' The only référence made to 
. thls figure In the spécification, and which would suggest a two-rail System, Is 
the following: 'As an alternating current is employed in the track-eircult, ré- 
sistance 5° may be substituted for the insulation.' Whether this statement 
discloses the éléments of the counts of the issue we need not discuss, for on 
April 8, 1902, the following amendment was flled, which was not considered 
by the examiner of Interférences in awardlug priority to appellant, and which 
was held by the majority of the board of examiners in chlef and the commls- 
sioiier, with whom we agrée, to unquestlonably describe the Invention: 'As an 
alternating current is employed in the track-circuit provision may be made for 
utlliziug both Unes of rails as return conductors for the direct or motor cur- 
rent by Connecting the Insulated or electrically separated ends of the rail sec- 
tions, 2, by inductive résistances, 5°, as shown in fig. 3. As is well kuown, 
thèse résistances will prevent the flow of alternating currents through them, 
but wUl not présent any material résistance to the flow of direct currents.' 

"The following claims also formed pâ,rt of thls amendment: 

"'3. In an electric railway signaling System, the comblnation of a séries of 
rail sections having adjacent ends Insulated or electrically separated from 
each other, and inductive résistances Connecting the rails of adjacent sections 
whereby alternating currents are coufiiied to the track-circults and the direct 
or motor-currents are permitted to flow from rail section to rail section. 

" '4. In an electric railway signaling System, the comblnation of a séries of 
rail sections having adjacent ends Insulated or electrically separated from 
each other, said rail sections fomùng portions of track circuits, a source of 
alternating currents included In the track circuits, inductive résistances Con- 
necting adjacent ends of rail sections and forming a path from section to sec- 
tion for direct currents, and a source of direct currents having one pôle con- 
nected to thé Unes of rails, substtintially as set forth.' 

"In the course of the proeeedings in the Patent Office, the question of new 
matter was passed upon by three prlmary examiners, ail of whom agreed that 
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the original spécification and drawings \Yarranted tlie aniendments. * • * 
But coniisel for appellant nontends tliat this amendment should not be consid- 
ered, for the reason that no évidence was presented by appellee to show that 
he tonceived the subject-niatter of tbe amendment prlor to the flling of the No- 
vember application. We are not Impr&ssed wlth this contention. The amend- 
ment was aecompanied by a supplemental oath setting up that fact. Appel- 
lee' s sworn statement furnishes prima facle proof of its truth, whieh mnst be 
overcome by évidence to the contrary. No such évidence appears in this rec- 
ord. * * * It must therefore be held that appellee bas proven conception 
and disclosure of this invention at least as early as April, 1902, eight months 
prier to the date claimed by appellant. Whether or not thèse earlier applica- 
tions, as contended for by counsel for appellee, and as found by the eommis- 
sioners and board of examiners in chief, constitute a constructive réduction to 
practice of the invention In issue, we may pass without opinion. We hâve 
concluded that they fully establish conception and disclosure, and, if appellee 
was exercising due diligence between December, 1902, the tlme appellant en- 
tered the field, and March 4, 1904, appellee's flling date, he must prevail. 
During this period appellee was prosecuting the earlier applications, which 
contained claims to the sub.iect-matter of this issue ; and It must be held that 
he was justified in awaiting the final rullngs of the Patent Office in order to 
détermine the advisabillty of flling a separate application. But It is con- 
tended on behalf of appellant that appellee was not prosecuting thèse applica- 
tions wlth diligence. In that he took no action between the date of the amend- 
ments, April 8, 1902. and' January, 1903. This, we think, is not an unreason- 
able length of tiine In vv'hieh to amend an application^ espeeially in view of 
the fact that one year is allowed before an application is declared abandoned." 

It seems clear, if the Court of Appeals was talking to the point 
involved, that the commissioner and court decided the question of 
priority of invention of this two-rail return System in combination 
with the use of the alternatingf current for signaling and direct cur- 
rent for propulsion both currents using the same rails, the one cur- 
rent not mixing, so to speak, with the other, and the use of a signal 
and signaling apparatus capable of distinguishing between the two 
currents and answering to the one and not to the other, etc., ail in 
electrical signaling on electric railroads. The court points out the 
dates of filing by Struble and Young and also the aniendments of 
Struble to his applications for bis patents now in suit, and discusses 
and détermines his right to make such amendments. I cannot read 
that opinion other than as deciding between Struble and Young that 
Struble was the first to invent, claim, etc., and that he had the right 
to make and file the amendments now challenged. 

But the General Company contends that it has introduced évidence 
not before the Patent Office, Commissioner of Patents, and Court of 
Appeals, and that in the light of this évidence the décision of this 
court should be the other way. Référence is made to the Stillwell 
letter and the Westinghouse reply. It is quite true that the Stillwell 
letter of April 1, 1902, proposes the use of both rails for a return of 
the propulsion current, the use of an alternating current for signaling, 
and the use of inductive bonds. The letter has considérable to say 
about the bond. April 4, 1902, Osborne, of the Westinghouse Com- 
pany, to whom the Stillwell letter was sent, wrote that he would put 
the matter in the hands of their engineers, and April 15th, wrote 
that Mr. Scott had been directed to fully investigate the scheme, and 
that a conférence was had with a Mr. Schreader and other engineers 
of the Union Switch & Signal Company, but I find nothing that in- 
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volves Struble in this matter, or which indicates, much less proves, 
that he gained his inspiration or knowledge from the Stillwell letter. 
Reaily Osborne's letter of April iStli is not a déclaration that a two- 
rail return System has been pronoimced inoperative, but rather refers 
to the proposed bond for use in snch a System for the uses desired. 
It is true that' Struble's amendmetlts closely followed the Stillwell let- 
ter, but this is far from proving th-at Struble saw the letter and made 
his amendments because thereof of of the information therein given 
or suggestions made. True it may hâve been so, but such a conclu- 
sion would be spéculation. I do not see that it would serve any use- 
ful purpose for me to go into ail the arguments, etc., relating to this 
part pf the controversy. I hâve read ail the évidence and ail the 
briefsi^ additional briefs, and answering briefs, and, after long dé- 
libération, hâve arrived at the conclusion stated above. The question 
of due diligence on the part of Struble in regard to his invention is 
involved. It seems to me that, in view of the importance of the mat- 
ter, the necessity for expérimentation, interférences, etc., that ail dili- 
gence Vfàs exercised. ' 

Thèse being my conclusions, there wàll be a decree in favor of the 
Union Switch and Signal Company, complainant in the suits brought 
by it against the General Railway Signal Company, and in favor of 
the Long Island Railway Company in the suit brought against it by 
the General Company and Young. I think the successful party in 
each case should bave costs. In view of the interests involved, and 
assuming the defeated parties will désire to take an appeal, the is- 
sue of an injunction will be suspended pending such appeal or appeals, 
provided same is taken within 30 days and prosecuted with diligence, 
but a suitable bond should be given to pay ail costs and damages 
awarded by the final decree in case of affirmance, and suitable orders 
to that efïect may be submitted with the proposed decrees. This will 
save formai applications. 
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(Circuit Court, W. D. Pennsylvanla. June 7, 1910.) 

No. 2. 

1. Patents (§ 312*) — Inprincement— Evidence. 

ïhe employaient by a défendant as Its superintendent of a former em- 
ployé of complainant, famillar with Its patented article, and the manu- 
facture by défendant of an article very similar to complalnant's under 
the claimed protection of a patent sul>sequeutly obtalned by such super- 
intendent, are facts which would détermine the issue of Infringement 
in favor of complainant if otherwise doubtful. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 543-549; Dec. 
Dig. § 812.*] 

i. Patents (§ 328*)— Infringement— Corset Stat. 

The Beemart patent. No. 507,875, and the Whlte & Rider patent. No. 
645,444, each fora dress or corset stay of wlre, construed, and both held 
infringed by the corsets made by défendant. 

•For other cases see Bame topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Patents (§ 283*) — Infeingemenï— Défenses. 

ïhat a défendant is operating under anot.licr patent does not avoid li- 
abllity for infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 448^402; Dec. 
Dig. § 283.*] 

4. Patents (§ 239*) — iNFBiNcmENT— Coloiîabi.e Changes. 

Infringement is not avoirted by making in a plurality of pi<^eos somc- 
thing wlileU under the patent consists of a single pièce. 

[Ed. Note.~l!'or otlier cases, see Patents, Cent. Dig. §§ 37T, 378; Dec. 
Dig. § 230.*] 

In Equity. Suit by the Spirella Company against the Ntibone Cor- 
set Company. Decree for complainant. 

F. W. Winter, for complainant. 
Htigh C. Lord, for défendant. 

ORR, District Jttdçe. Complainant seeks to restrain infrinîjement 
of letters patent of the United States No. 507,875, issued to Marcus 
M. Beeman on October 31, 1893, and of letters patent of the United 
States No. 645,444, issued to John P. F. Whhe and Samuel S. Rider, 
on March 13, 1900, each of which is for an improvement in dress or 
corset stays. The bill is in the usual form, and prays the customary 
relief. Although the answer dénies ail the allégations of the bill, ex- 
cepting the issuance of the pj?tents and the corporate existence and 
domicile of the complainant, yet the validity of neither patent is at- 
tacked in the proofs. The real défense is that the defendant's stays 
and corsets do not embody anything which was novel with either Bee- 
man or White and Rider, in view of the prior art and the proceedings 
in the Patent Ofhce resulting in the issuance of the said patents. In 
brief, the only défense is noninfringement. The complainant being 
the owner of said two patents is using them jointly and separately in 
the manufacture of corsets. It has met with great success in the sale 
of its product, which has always embodied the construction of the 
Beeman patent, and for some years past has embodied the essential 
features of the White & Rider patent. The utility of the inventions 
became known to many, among whom was John R. Dean, who for per- 
haps two yëars was employed by complainant, and who while in such 
employ made a corset stay but very slightly diflferent from those of 
complainant. He subsequently procured letters patent of the United 
States No. 868,763, to protect his stay, became connected with défend- 
ant corporation, and is now its superintendent. The stays made by 
the défendant are claimed by them to be protected by the Dean patent. 
This employment of Dean and use of his patent would throw the scales 
in favor of complainant if the issue were doubtful. Regina Music 
Box Co. V. Paillard (C. C.) 85 Fed. 644; Kelsey Heating Co. v. Spear 
Stove & Heating Co. (C. C.) 155 Fed. 976. An examination of the 
patents shows beyond doubt that defendant's stay is a mère évasion 
of complainant's patents. 

•For other cases eee same topic & i number lu Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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Beeman Patent. 
In his spécification Beeman says: 

"My invention relates to the construction of dress stays or stiffeners for 
corsets and other garments." "My object Is to produce the stays or stiffeners 
for corsets and other garments in which the elastleity, usually imparted 
by the whalebone, is produced by a round or flattened wire beiit as herein- 
after described aud shown so that the stay may be bent laterally or otber- 
wise, at the saine tlme assuring its speedy return to its normal position." 

Cotnpiainant's expert, Mr. Wadsworth, has carefully and satisfac- 
torily analyzed the patentee's description of a particular form of stay 
in the following language (italics his) : 

"A is the flexible metallic body, consisting of a continuons pièce of spring 
wire, bent laterally forward and baclv, as shown in Figs. 1 and 2, and in sueh 
manner that (1) the eyes or openings between the bands are circular at their 
outer ends ; and (2) taper in the line of their length, or traverse of said body ; 
and are formed (3) by bendiug the wire first to form the circular outer ends 
and then bending the wire toward the starting end of said body — so that it 
touches and overlaps the side of the adjoining round bend of said wùe. This 
'bending of the wire so that the sides of the eyes on hoth sides of the hody are 
in close contact with and overlap each other gives eaoh side of an eye a bear- 
ing upon the side of the adjoining eye, whether the hody is lent (1) flaticise, 
(2) forward or dack, or (S) laterally and edgewise. 

"The overlapping of the eyes one upon each other (1) readily permits the 
sliding of the eyes, one over the other, which tends to decrease the length of 
the radius of the curve when the body is bent in any direction, forward, back, 
or sidewise, and (2) ahsolv.tely prevents any short iends and conseqnent 
hreakage, or (3) conséquent destruction of the resiliency of the spring, at the 
apex of the bhort bend, which causes the body to stay bent ; and (4) on the 
other hand, largely increases the résilient action of the imre, (5) stiffens the 
body, (6) prevents the wire from iecoming 'set' ichen the body is bent, and 
thus causes the body to always spring back to its normal position. 

"A covering, 1, consists of a pièce of fabric pasted or seeured upon the front 
or back, or both, liaving a protecting end adapted to be folded over the eud of 
the spring body, as a protection, as shown In Fig. 3." 

The claim of the patent is as foUows: 

"As an improved article of manufacture, a dress stay comprising a body, 
consisting of a wire bent to form a séries of oppositely disiKJsed pear-shaped 
eyes, each side of which normally bears against and partly overlaps the ad- 
jacent side pf the adjoining eye, and a protecting covering seeured to and 
inclosing said body as specifled." 

The prominent feature of this claim is the overlapping of the eyes. 
It is clear that none of the 32 United States patents, 5 British patents 
and 2 German patents set forth in the amended answer, so far as they 
are embodied in the proofs, indicate anticipation either of this promi- 
nent feature of the Beeman patent or of the prominent feature of the 
White & Rider patent hereinafter mentioned. 

Défendants seriously contend that the stays made by them do not 
infringe because they are made with two or three wires, while com- 
plainant is limited in construction to one wire. They insist that there 
is no infringement because the loops in their wires are not pear-shap- 
ed, and that Beeman limited himself by amendments to his claim, 
as shown in the file wrapper and contents, to a particular shaped eye, 
"pomological" in character. It is plain that "pear-shaped" is purely 
figurative. What Beeman actually described was a loop longer than 
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it was broad. To hâve the loops made from a single wire, and to 
hâve them oppositely disposed woiild resuit in that kind of a loop. 
Beeman did not limit himself to pear-shaped loop or eye. Défend- 
ants also State that while their stays hâve oppositely disposed loops 
or eyes, which overlap adjacent loops or eyes, yet there is no in- 
fringement becanse their overlapping loops or eyes are not over- 
lapping loops or eyes of the same but of différent wires. Thèse and 
other contentions less strongly urged are wholly without merit. De- 
fendants are using the main features of the Beeman patent, to wit, 
wire bent to form a séries of oppositely disposed loops or eyes, each 
side of which normally bears against and partly overlaps the ad- 
joining loop or eye. 

White & Rider Patent. 
As it is not insisted that the subj ect-matter of claim 2 of this patent 
is présent in any of the stays made by défendants, claim 1 only is to 
be considered. It is as follows : 

"1. A garment stay or stlffeiier fornied from a single pièce of wire capable 
of being flexed lu ail directions, and coraprising a séries of flattened loops 
or convohitlons overlapping one another, said stay or stitfener being bent 
longitudlnally between its edges, wliereby tbe said overlapped portions of the 
convolutions are brought into more intlmate contact with each other and the 
stay or stllïener reudered more rigid, substantially as described." 

The prominent feature of this claim is the longitudinal bending of 
the overlapped loops. Défendants hère again insist that their stays 
do not infringe the White & Rider patent because they are not made 
from a single wire, and because their loops, while overlapping, are not 
overlapping loops of the same but of différent wires. They further 
insist that there is no infringement because their stays while com- 
posed of flat loops are not composed of flattened loops. 

They further contend that the longitudinal bending of the stay does 
not render the stay more rigid. I find that fact against them. The 
defendant's stays (both the two and three wire stays) are concaved 
or bent longitudlnally between their edges. It is seen by a cursory 
glance along any one of them. In this they infringe the White & 
Rider patent, prior to which there was nothing in the art to de- 
scribe or suggest the longitudlnally concaved feature so apparent. 
Défendants are making a two-wire stay and a three-wire stay. The 
first is clearly described in the Dean patent. The latter, while some- 
what différent, is the équivalent of the former. This défendants 
should not deny for they stamp ail their stays with the date of the 
Dean patent. That défendants are operating under a patent does 
not relieve them from infringement. Smith v. Uhrich (C. C) 9-1 
Fed. 865, and Morley Sewing Machine Ce. v. LancastCi, 139 U. S. 
263, 9 Sup. Ct. 299, 33 L,. Ed. 715, are but two of niany cases sus- 
taining this principle. It seems unnecessary to cite authorities to the 
effect that infringement is not avoided by making in a plurality of 
pièces something which had been made in a single pièce. If aut'hor- 
ity be wanted, it may be found in Strobridge v. Lindsay (C. C.) 6 
Fed. 510; Kelsey Heating Co. v. Spear Stove & Heating Co., supra; 
Sharp & Smith v. Physicians and Surgeons (C. C.) 1T4 Fed. 424. 
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The l'mprovements both oi Beeman and of White & Rider were 
broadly stated or shown in the original application and were never 
receded from. The complainant, being the assignée of both patents, 
is entitled to hâve included within the claims of each, ail wire stays 
having the above stated novel feature of the respective patents. De- 
fendants' stays are within the claim of the Beeman patent and claim 1 
of the White & Rider patent. Complainant is entitled to the relief 
sought. 

Let a decree be drawn in conformity with this opinion. 



GREEKWALD et al. v. WEISS. 

(District Court, W. D. Wisconsin. June 7, 1910.) 

(No. 23.) 

1. Patents (§ 328*) — Validity and Infringembxt— Cheese Stirhing Ap- 

PAP.ATUS. 

The Deal patent, No 772,701, for a clieese stirring apparatus, was 
not anticipâtes and is valid, being for a new comblnation of old élé- 
ments wliich act togetlier to produce an improved resuit by securlng a 
more uniform stirring of tlie milli in making brick or Swiss cheese, and 
shortening the opération , aliso, held infrlnged. 

2. Patents (§ 81*)— Patbntability— Peior Use— Burden of Proop. 

To avoid a patent on the groxind of prlor use, the burden rests on the 
défendant, and the évidence must be elear and convincing. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 104; Dec. DIg. 
i 81.*] 

In Equity. Suit by Henry C. Greenwald and John D. Deal. as co- 
partners, against Ernest Weiss. Decree for complainants. 

H. N. B. Caradine and Sam T. Swansen, for complainants. 
Rufus B. Smith, for défendant. 

SANBORN, District Judge. This is a bill filed September 8, 1908, 
for the infringement of patent No. 772,701, applied for February 15, 
1904, issued to complainant Deal October 18, 1904, for an improve- 
ment in cheese stirring apparatus. The inventer thus describes it: 

"The invention relates to apparatus used in the manufacture of cheese; 
and Its object is to provide a new and improved stirring apparatus more 
especially deeigned for stirring milk in the cheese kettle and arranged to 
allow of moving the kettle over or off the fire without interruption of the 
stirring process." 

Counsel for complainant describe the process as follows: 

"In the making of briclt and Swiss cheese, it is necessary that the milk 
be heated over a fire at a uniform température, for a period of about two 
hours, and during that process that the milk be contlnually stirred. Prior 
to this invention, the stirring had been done by hand and required the serv- 
ice of one man for about two hours at each cheese making. As the court 
probably knows, in factories making brick and Swiss cheese, cheese is made 
twice a day, and the season lasts about six months. This machine takes 
the place of the hand stirring, and is nàturally capable of stiri-ing more 
evenly, without being affected by either beat or exhaustion, and in addition 

•For other cases eee same topic & § kumber in Dec. & Am. Digs. 1S07 to date, & Vtip'T Indexes 



GREENWALD V, WEISS. 475 

<s so constructed tliat the kettle can be swung ofï tlie flre without interrupt- 
Ing the process of stirriug, aucl swung back on the flre as may be deslred. 
The stirring, however, Is uninterrupted and continuons." 

The first three daims are for combinations of the cléments of the 
device specifically claimed in counts 4 and o. 
Claim 4: 

"A stirring apparatus comprising a kettle, a stirrer in the kettle, a swlng- 
ing support for the kettle, to move the latter over or from the flre, and a 
driving device for drîvlng the stirrer in the kettle, arraugred to drive the 
stirrer In any position the kettle may be in, the said driving device consist- 
ing of a gearing on the said support, connected with the shat't of the said 
stirrer, a counter-shaft, and a self-adjusting connec'tiou between the said 
counter-shaft and the said gearing, as set forth." 

Ail the éléments of the combination are old, but the latter is new, 
with a useful resuit, in an improved way. When the kettle is swing- 
ing oflf and on the fire, in order to keep a uniform température, ail the 
éléments act together to improve and shorten the period of the cheese 
stirring opération, secure uniform heat, and thus get better results. 
Even within the strict rule of Hailes v. Van Wormer, 20 Wall. 368, 32 
L. Ed. 248, Reckendorfer v. Faber, 93 U. S. 347, 23 L. Ed. 719, and 
Pickering V. McCullough, 104 U. S. 310, 20 L. Ed. 749, Matthews, J., 
this combination is patentable. By the doctrine of those cases the com- 
bination must produce a différent force or effect or resuit in the com- 
bined forces or processes from that given by their separate parts. 
"There must be a new resuit produced by their union. If not so, it is 
only an aggregation of separî^te éléments." "Ail the constituents must 
so enter into it, as that each qualifies every other." This rule has been 
somewhat broadened and modified by later cases. Stephenson v. 
Brooklyn, 114 U. S. 149, 5 Sup. Ct. 777, 29 L. Ed. 58; Dane v. Chi- 
cago, etc., Co., 131 U. S. cxxvi, App'x, 23 L. Ed. 82 ; National, etc., 
Co. V. American, etc., Co., 53 Fed. 367, 3 C. C. A. 559 ; Brinkerhoff v. 
Aloe, 146 U. S. 515, 13 Sup. Ct. 221, 36 L. Ed. 1008. While the de- 
vice under considération is simple, yet it cornes nearer to answering 
Mr. Justice Matthews' narrow rule than thousands of combinations 
which hâve been sustained as novel and useful. 

In regard to the défense of anticipation by defendant's prior use of 
the device, the évidence falls far short of being satisfactory. Such 
évidence, in order to avoid a patent, must be clear and convincing. 
There is a heavy burden of proof on the défendant. Coffin v. Ogden, 
18 Wall. 120, 21 L. Ed. 821. "Every reasonable doubt should be re- 
solved against him." Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 
970, 29 L. Ed. 1017. The évidence tends to show that the device made 
by defendant's brother was not constructed until after Deal's applica- 
tion was filed, and it had neither a sleeve nor union joint. 

As to infringement, there is only a faint attempt at déniai. It is 
clearly shown. Complainants are entitled to decree for a perpétuai 
injunction, and for damages and profits. 
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OEIIRING et al. v. WILLIAM GARDAM & SON. 

(Circuit Court, S. D. New York. Aprll 30, 1910. On Reliearing, July 27, 

1910.) 

Patents (§ 328*) — Validity and Infhingbment— Multiple Dbili,. 

The Oehring patent, No. 560,171, for a multiple drill, elaim 3 was not 
antlclpated, aud discloses patentable Invention in the élément of the two- 
part bracket-support for each drlU-earrying spindle. The remaining 
clalms are void for anticipation. Claim 3 also helé infringed. 

In Equity. Suit by August J. Oehring and the Pratt & Whitney 
Company against William Gardam & Son. Decree for complainants. 

Poole & Brown and Briesen & Knauth (Arthur v. Briesen and C. 
Clarerice Poole, of counsel), for complainants. 

Philipp, Sawyer, Rice & Kennedy (M. B. Philipp and James Q. 
Rice, of counsel), for défendant. 

HAZEL, District Judge. This suit was brought to restrain the in- 
fringement of United States letters patent No. 560,171, dated May 12, 
1896, issued to complainants for an improvement in a multiple drill. 
The object of the invention was to provide a machine of the multiple 
drill type to enable drilling simultaneously a plurality of holes of vary- 
ing depth arranged in a horizontal, vertical, or curved line or in a 
circle. To accomplish this, it was necessary to provide means to 
enable latéral or axial adjustability of the drill spindles, and to regu- 
late the depth of the holes to be drilled. Machines having single 
drills or a séries of rigid drills for drilling in hard rubber, wood, 
and metals were old at the date of the patent in suit. To operate 
multiple drills, a movable table was necessary in one type of drill and 
in another the drills were so arranged and affixed to the spindle head 
as to enable vertical adjustment only. The proofs show that there were 
other multiple drills which were used for a particular class of work- 
• manship, bût they were costly and limited in their field of opération. 
Indeed, such drills were not adapted to perform the functiOns of the 
Oehring drilling machine, which concededly is capable of doing the 
work of the first-mentioned machines and those of spécial construction. 
The machines of the prior art were so constructed that in opération the 
table attachméht- received the thrust of the drill as it came in contact 
with the drillecj material, while in the patent in suit a table support for 
the drîll is îiOt tised. In its place the patentée adopted a rigid frame 
and pivoted 4 séries of sliding bfackets in the interior thereof, each 
brâcket being constructed to hold a drill and capable of sliding or mov- 
ing to a desifed direction. The brackets are normally in a horizontal 
position, and include in their construction a vertical auxiliary bracket 
which is movable and designed to receive the strain or thrust of the 
drill at its lower end, and, in addition thereto, it permits raisihg and 
lowering the drill to facilitate drilling in uneven material or holes of 
varying depth. 

The défendant, while admitting that the earlier multiple drills do not 
precisely disclose the complainants' structure, insists that they point out 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the way to the skilled mechanic for adapting the éléments employed 
by the patentée to produce results of the kind described in the évi- 
dence. The drilhng machine used since 1887 in the factory of Gardner 
Governor Company, the defendant's closest référence, has received my 
careful attention. It has four adjustable drills capable of simultaneous 
lise in metals or wood, and concededly it is capable of drilling holes 
of varying depths and at varying positions within the field of the slot 
through which the drills project. The spindles to which the drills are 
attached are driven by a telescopic shaft, and the drill can only be 
operated obliquely with the slotted opening in the frame or table. 
Prior to the patent in suit, it was the custorn to pivotally mount drills 
in a slotted bracket so as to enable sliding them in any desired direc- 
tion. The patent to Hunter, No. 101,466, April 5_, 1870, shows a 
bracket in combination with a drill which may be adjusted in various 
directions within the pivotai range of the bracket, and in the patents 
to Lauback, No. 41,516, of 1864, and No. 46,478, of 1865, and to Cot- 
trell. No. 144,745, of 1873, similar structures are shown with flexible 
driving shafts. The expert witness, Freeman, for the défendant, sup- 
plementing the exhibit patents of the prior art and the Gardner ma- 
chine, testified that in his opinion the patentée merely adapted old and 
well-known mechanical expédients to enlarge the range of adjust- 
ment of the drill spindle carrying bracket. In this view I think he is 
right except as to the élément of the two-part bracket-support con- 
tained in claim 3. Claim 3 reads as follows : 

"3. In a multiple drill, the combination with the drill-carrying spindles 
and their flexible drlving-shafts, of a frame and a two-part bracket-support 
for each spindle, oue member of which is horizontally adjustable on the 
frame, and the other member of which is vertically adjustable on said first- 
mentioned member and carries the spindle, substantlally as set forth." 

The éléments of said claim, as has been indicated, except the two- 
part bracket-support, were old and are disclosed in the patents herein- 
before mentioned. The open frame of the Oehring patent upon which 
the brackets are adjustably fastened is sufficiently indicated by the 
Morgan patent, No. 238,244, and the Woodcock & Gwyn machine, to 
deprive the patentee's frame construction of novelty. The altération 
or improvement made by the patentée principally exists in the fact 
that he has abandonéd the table or plate which in prior structures 
received the drill in its downward motion, and in its place he uses an 
open frame in which the drills are contained and extends such drills 
through the slides in the movable brackets. To enable such brackets 
to resist the upward thrust of the drill, he constructed at the front end 
of the horizontal bracket where the spindle is held in place an auxiliary 
bracket which performs the double function of reçeiving the thrust 
at its bottom, and also enables adjusting the height of the drill point. 
This improvement, though narrow and limited, nevertheless was an 
advance in the art of sufïicient importance to entitle the patentée to 
a construction of the claim broad enough to include a feature which 
manifestly opérâtes to perform the function of the Oehring drill. 

Does the defendant's machine infringe the patent in suit? Ail the 
éléments of claim 3 are embodied in defendant's structure includ- 
ing the two-part bracket-support for each spindle. The bracket hold- 
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ing the drilling spindle is attached horizontally to the inner side of the 
open f rame as in complainant's structure by a screw or boit, The drill 
spindle sup}X)rting bracket has a vertical adjustment on the front end 
thereof which is constructed in two parts, and in such a manner as 
to enable positioning the drill spindle in relation to the open frame 
at différent heights. By this construction defendant's bracket receives 
the thrust in the upward and downward movements of the drill as in 
that of complainants, and, even though its vertical adjustment is slight, 
in opération the drill is capable of perf orming ail the functions of the 
Oehring drill. 

The défense of lâches has been considered, and is thought insuf- 
ficient. Complainant may hâve a decree and accounting for infringe- 
ment of claim 3. The other claims in issue are thought anticipated by 
the patents hereinbefore mentioned and the Gardner Governor Com- 
pany machine. 

On Rehearing. 

Application for rehçaring on newly discovered évidence is granted 
on condition that the défendant pay the entire expense of taking and 
transcribing such testiinony, which shall solely relate to the Dviright 
drilling machine, and pay complainant's counsel $100 to defray his 
traveling expenses for attending the taking of such testimony in ap- 
pearing on this motion. Testimony to be taken within 30 days unless 
otherwise stipulated by parties in interest. 

So ordered. 



GRBENWALIV BROS. v. ENOCHS et al. 

(Circuit Court, E. D. Pennsylvanla. June 6, 1910.) 

No. 209. 

Patents (| 328*) — Novelty— Skirt. 

ïlie Féuclitwanger patent, No. 662,714, for a sklrt eonslsting of three 
parts, the lovver part belng of nonelastlc material, the hip portion of a 
materlal havlng some elasticity, and the waistband of still more elastic 
material is vold for lack of patentable novelty. 

In Equity. Suit by Greenwald Bros, against William S. Enochs 
and others. Decree for défendants. 

Fraley & Paul, for complainant. 

Stanley Folz and Horace Pettit, for défendants. 

J. B. McPHERSON, District Judge. The patent in suit, No. 662,- 
714, is for an improvement in skirts. The spécification describes the 
invention as foUows: 

"My invention relates to iraprovements in sliirts; and the object of the 
same is to produce an underskirt which will fit neatly over the hlps without 
wrinkUng and be secured snugly about the waist. To accomplish this object, 
I construct my skirt of three parts, each of a différent kind of materlal. The 
first part or lower skirt portion is of nonelastlc materlal, the second or hip 
portion is of material wlth a médium modulus of elastlclty, and the third 
portion or waistband is of material having a large modulus of elastlclty. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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"The novel construction Is fùlly descrlbed In this speciflcatlon and claîmed 
and illustrated in the aecompanyiug drawiiigs, forming a part thereof, in 
which 

"Figure 1 is a side view of my skirt. Fig. 2 Is a modlfled form of the 
same. Fig. 3 is a rear view of the preferred form of my skirt. 

"TJke numerals of référence designate like parts in the différent views of 
the drawings. 

"The numéral 1 désignâtes the skirt portion of my garment, which is made 
of nonflexible material and unlformly tapered from the bottom up, as is us- 
ual. ïhls skirt is secured to a hip portion 2, made of elastic material, siich 
as .jersey or other kind of goods of moderate elasticity. This portion is wider 
at the bottom than at the top and is designed to fit snugly and smoothly the 
hips. With this end in view the sides 3 may be slightly rounded ; but in 
geaieral the elasticity of the material is sufficient to insure a perfeet fit. Tbis 
hip portion is open down the back and provided with a row of fasteners or 
buttons, 4 ; but thèse may be dispensed with, as is done in the modifled form 
shown In Fig. 2, and the portion 2 made continuous. 

"The third portion of my skirt Is the waistband 5, which is constructed of 
some material having a large modulns of elasticity, such as silk elastic rib- 
bon. This band is eut to correspond with the opening in the bip member, 
2, the ends being united by a elasp or fastener of any suitable kind ; but it 
may be made intégral, as in the modifled form sbown in Fig. 2. This band 
flts tightly the waist. 

"I do not wish to be limited as to détails of construction, as thèse may be 
charged in many particulars without departing from the spirlt of my in- 
vention." 

The drawings show a skirt in conformity with the spécification, the 
"hip portion" being only a few inches in length and barely covering 
that part of the body. The two claims are practically identical and 
only the first need be considered. 

"1. In a skirt, the combination, substantially as described, of a hip portion 
of elastic material, a skirt portion secured to the bottom edge of said hip por- 
tion, and a band of greater elasticity than said hip portion, said band being 
secured to said hip portion at a pt>int near the upper edge thereof." 

The complainant does not make the skirt shown in the drawings, but 
bas elongated the "hip portion" until it reaches at least to the knee, 
and bas shortened the "skirt portion" until it bas become a mère 
flounce. The défendants' skirt is of a similar construction, and in- 
fringes unless the patent must be confined to the spécifie construction 
shown in the drawings, or is altogether invalid. The défendants take 
both positions, declaring that they do not use either the hip portion or 
the skirt portion as thèse éléments are specifically described in the pat- 
ent, and therefore that no infringement of that combination bas been 
shown. There is force in this position, but I do not pass upon it, be- 
lieving that the patent should be declared void for want of patentable 
novelty. To my mind this is so clear that it is not easy to give the rea- 
sons for it. I am well aware that patentable novelty is a subject upon 
which minds may readily differ, but it seenis to me that a brief inspec- 
tion must produce the conviction that the patentée displayed no more 
than the skill of the dressmaker's calling. In my opinion the so-called 
combination is a mère aggregation of old éléments. If there is any- 
thing novel about the invention it consists in the "hip portion," but 
even that seems to be an obvions device. It can hardly be said to re- 
quire invention to take advantage of the well-known fact that elastic 
material will cling closely to the lines of the figure. 

A decree may be entered dismissing the bilî, with costs. 
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UNITED STATES v. GEDDES. 

(District Court, S. D. Ohio, E. D. August 19, 1903.y 

Commerce (§ 27*) — Safett Appliance Act— Violations— "Engaged in Iir- 

TEKSTATB COMMERCE." 

Safety Appllance Act Cong. Mareli 2, 1893, c. 196, § 6, 27 Stat 532 (U. 
S. Comp. St. 1901, p. 3175), as ainended by Act Cong. Aprll 1, 1896, c. 87, 
29 Stat. 85, requiring common carriers "engaged In Interstate commerce 
by railroad" to equip their cars wlth autouiatlc couplers, etc., must be 
construed wlth the "Act to regulate commerce," etc., approved February 
4, 1887 (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 
8154]) as thereafter amended, and known as the "Interstate Commerce 
Act" (Act June 29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1909, 
p. 1149]), whlch relates to "any common carrier engaged In the transpor- 
tatlon of passengers or property wholly by railroad," etc., "under a com- 
mon control, management, or arrangement, for a continuons carrlage or 
shipment" from one state to another, such laws belng part of one scheme, 
which Is Umlted strictly to Interstate commerce, and not Intended to af- 
fect rallroads operated wholly within a state Independent of outside con- 
nections, and It Is only when there Is an arrangement wlth outside car- 
riers for a continuons carrlage from one state to another that the act ap- 
plles; and henee, where the différence In gauge between defendant's Une 
and that of a Connecting carrier prevented a continuous carrlage In the 
eame car, and there was no through blU of ladlng and no conventional 
division of through charges, each company receiving its own charges ac- 
cording to its own rates, défendant was not "engaged In Interstate com- 
merce" within the meaning of the act though the goods carrled were In- 
tended for shipment beyond the state. 

[Kld Note.^ — For other cases, see Commerce^ Cent DIg. § 25; Dec. Dig. 

|2T.* 

Duty of railroad companles to furnlsh safe appllances, see note to Fel- 
ton V. BuUard. 37 C. C. A. 8.] 

Suit by the United States against one Geddes. Judgment for de- 
fendant. 

See, also, 131 Fed. 453, 65 C. C. A. 320. 

William F. Bundy and John M. Gitterman, for the United States. 
iW. F. Hiinter, for défendant. 

THOMPSON, District Judge. This suit on behalf of the United 
States was brought by the United States district attorne> for this 
district to recover penalties under section 6 of the act of Congress 
approved March 2, 1893 (Act March 2, 1893, c. 196, 27 Stat. 532 [U. 
S. Comp. St. 1901, p. 3175]), as amended April 1, 1896 (Act April 
1, 1896, c. 87, 29 Stat. 85), known as the "Safety Appliance Act." 
It is alleged in the pétition that the défendant is a common carrier, en- 
gaged in Interstate commerce by railway among the several states of 
the Union and Connecting said Interstate commerce between the towns 
of Bellaire and Zanesville, in the state of Ohio, and it is charged that 
as such common carrier it used cars in interstate commerce which 
were not provided with the safety appliances required by said acts of 
Congress; and for spécifie violations of thèse acts in that respect, set 
forth in the pétition, judgment is asked for $400. 

•For other cases see same toplc & S numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'rlndaie» 
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The acts of Congress referred to must be construed in connection 
witli the "Act to regulate commerce," etc., approved February 4, 1887 
(Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 
3154]), as thereafter amended, and known as the "Interstate Com- 
merce Act" (Act June 89, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. 
St. Supp. 1909, p." 1149]). To that act \ve must look in order to as- 
certain what is meant by the words "engaged in interstate commerce 
by railroad," as applied to a common carrier by the first section of 
the act of March 2, 1893. Manifestly the common carrier described 
in the act of March 2, 1893, is also the one which is more fully de- 
scribed in the original act as — 

"any common carrier eiigageil in tlie traiisportation of passengers or property 
wholly by rallroad, or partly by rallroad and partly by water when botb 
are used, under a common control, management, or arrangement, for a con- 
tinuons carriage or sliipment from one state or territoi'y of the United States 
or the District of Col\imbia to any other state or territory of the United States 
or the District of Oolumbia." 

Thèse laws are parts of me scheme and in furtherance of the same 
gênerai purpose, which is limited strictly to interstate commerce and 
was not intended to affect raiiroads operated wholly within a state 
independent of outside connections, and it is only when there is an ar- 
rangement with outside carriers for a continuons carriage or ship- 
ment from one state or territory to another state or territory that such 
railroad becomes subject to the opération of thèse statutes. 

In the case of Cincinnati, New Orléans & Texas Pacific Railway 
V. Interstate Commerce Commission, 162 U. S. 193, 16 Sup. Ct. 700, 
704, 40 L. Ed. 935, it was said that, when goods shipped under a 
through bill of lading from a point in one state to a point in another 
are received in transit by a state common carrier under a conventional 
division of the charges, such carrier must be deemed to bave subjected 
its road to an arrangement for a continuons carriage or shipment 
within the meaning of the act to regulate commerce. In that ca.se it 
appeared that the complainants shipped their goods, at first-class 
rates, by through bills of lading, from Cincinnati to Atlanta, to Social 
Circle, and to Augusta; that through rates of $1.07 per 100 pounds 
were charged to both Atlanta and to Augusta, of which the Cincin- 
nati, New Orléans & Texas Pacific Railway Company received 55.7 
cents, the Western & Atlantic 82.9 cents, andi the Georgia Railroad 
Company 28.4 cents. Social Circle is a local station on the Georgia 
Railroad, 52 miles east of Atlanta, and 119 miles west of Augusta. 
When goods were shipped to Social Circle, the complainants had to 
pay $1.07 per 100 pounds, of which 75.9 cents went to the Cincinnati, 
New Orléans & Texas Pacific Company, 31.1 to the Western & At- 
lantic, and 30 cents to the Georgia ; the said amount of 30 cents per 
100 pounds being the local charge made by the Georgia Company 
on similar freight carried by it from Atlanta to Social Circle. Now, 
as will be seen, under the "arrangement" between thèse three railroad 
companies each participated in a division of both rates, and that in 
the division in the rates to Social Circle each received more than it 
did in the division of the rate to Atlanta or Augusta, and. although in 
the division of the rate to Social Circle the Georgia road received its 
180 F.— 31 
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regular local charge, yet the court, in view of tlie arrangement cover- 
ing both rates, properly held that the mère fact that the division of the 
rate to Social Circle resulted in allowing the Georgia road to receive 
its usual local charge did not withdraw the traffic from fédéral con- 
trol. 

In this case, however, the évidence fails to show any arrangement 
between the défendant and the Baltimore & Ohio Railroad Company, 
and fails to show any arrangement between them other than for the 
collection at the point of final destination of the freight charges due 
both companies, and weekly settlements of such collections, and the 
payment of any balance found to the company to which it may belong. 
There was no through bill of lading, and no conventional division of 
through charges ; but each company received its own freight charges 
in accordance with its own rates. The défendant delivered the goods 
on its platform at Bellaire, and the Baltimore & Ohio Railroad Com- 
pany, when notified, removed them to its own cars, and the défendant 
did the same with goods carried to Bellaire by the Baltimore & Ohio 
Railroad Company. The différence in gauge prevented a continuous 
carriage in the same car from the point of original shipment to the 
point of final destination. The goods were delivered and received by 
the défendant as a Connecting carrier, and there can be no inference 
from that fact alone of an arrangement between the two companies for 
a continuous carriage or shipment of the goods within the meaning 
of the Interstate commerce laws. In the absence of spécial contract 
or "arrangement," the common-law duty of the défendant as a com- 
mon carrier was only to safely convey over its own route and safely to 
deliver to the consignée or to the next Connecting carrier, and the évi- 
dence fails to show any "arrangement" between the two companies 
for a continuous carriage or shipment other than such as is imposed 
by the common law. See Myrick v. Railroad Co., 107 U. S. 102, 1 
Sup. Ct. 4à5, 37 L. Ed. 325, and Express Cases, 117 U. S. 1, 6 Sup. 
Ct. 542, 628, 29 L- Ed. 791. 

Notwithstanding the eggs were destined to be carried into another 
state and the défendant knew that fact, yet they were to be so carried 
by another independent agency, and the defendant's connection \yith 
their carriage ended within the state of Ohio when it delivered thern 
to the Baltimore & Ohio Railroad Company as the next Connecting 
carrier and the coils of rope were received for carriage by the défend- 
ant as the next and as an independent carrier for carriage and delivery 
within the state. 
Judgment will be entered for the défendant. 



tJNITKD STATKS V. OEEGON SHORT LINE ET. CO. 482 

UNITED STATES t. OREGON SHORT LINB RY. CX). 
(District Court, D. Idaho. June 4, 1908.) 

1. RAItROADS (§ 2.54*) FEDERAL SaFETT APPLIANCT ACT— VIOLATION— PLEAO- 

INQ — SUFFICIENCY. 

In an action against a railvvay comT>any for penaltles for vlolatlng tha 
safety appliarice aets (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. 
St. 1901, p. 31741; Act Aprl! 1, 1896, c. 87, 29 Stat. 85; Act March 2, 
19(«, c. 976, 32 Stat 943 [U. S. Comp. St Supp. 1909, p. 114.3]), the 
governnient need not allège that the company acted knowlngly and negli- 
gently ; It being snllicient that the derelictlon was set forth In the language 
of the statute, with spécification of the time and place, the car, the par- 
tlcular part of the car where the defect existed, and the nature of the 
defect 
[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 254.* 
Duty of railroad companies to fumish safe appUances, see note to Fel- 
ton V. BuUard. 37 C. C. A. 8.] 

2. Action (§ 18*) — Pénal Actions— Nature. 

A pénal action Is not necessarlly a crimlnal proseeutlon. 

[Kâ. Note. — For other cases, see Action, Cent. Dlg. § 96; Dec. Dlg. 
f 18.* 

Nature and form of actions, whether civil or criminal, see note to Unit- 
ed States V. Atlantic Coast Une R. Co., 98 C. C A. 117.] 

S. INDICTMENT AND INFORMATION (§ 110*) SUFFICIENCT OF ALLEGATIONS. 

It is sufflcient in an accusation to follow the words of the statute de- 
eeribing the offense, if by doing so the act constituting the offense is fully, 
directly, and e.xpressly alleged, without uncertainty or amî)iguity. 

[Ed. Note. — For other cases, see Indietment and Information, Cent Dlg. 
{§ 289-294 ; Dec. Dig. § 110.*] 

Action by the United States against the Oregon Short Line Rail- 
way Company. On demurrer to the compiaint. Demurrer over- 
ruled. 

N. M. Ruick, U. S. Atty. 

P. L,. Williams and D. VVorth Clark, for défendant. 

DIETRICH, District Judge. The action is brought to recover 
penalties for violations of the safety appliance acts. Act March 2, 
1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174); Act April 
1, 1896, c. 87, 29 Stat. 85 ; Act March 2, 1903, c. 976, 32 Stat 943 (U. 
S. Comp. St. Supp. 1909, p. 1143). Seven separate causes of action 
are pleaded, three on account of defective couplings, three on account 
of missing grab irons, and one on account of defective driver wheel 
brakes. By demurrer the défendant challenges the sufficiency of the 
compiaint as a whole, and of each cause of action considered sep- 
arately. 

The only question fairly raised by the demurrer is whether it is 
incumbent upon the plaintifï to plead that défendant acted knowingly 
and negligently in the premises; and this, I think, must be answered 
in the négative. In each count or cause of action the alleged derelic- 
tion of the défendant is set forth in the language of the statute itself, 

*For .ither cases see saine toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexci 
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and in addition thereto the time and place, the car, and tîie particular 
part of the car where the defect existed, as well as the nature of the 
defect, are ail specifically alleged. More is not required. 

True it is that this is a pénal action, but a pénal action is not neces- 
sarily a criminal prosecution. Penalties are often recoverable in civil 
actions. 16 Enc. PL & Pr. 239 ; Stockwell v. U. S., 80 U. S. 531, 20 
L. Ed. 491 ; Johnson v. So. Pac. R. R. Co., 196 U. S. 1, 25 Sup. Ct. 
158, 49 îy. Ed. 363. But, even if we apply the stricter rules of crimi- 
nal pleading, the complaint must be held to meet the requirements. 
"It is sufficient to pursue the very words of the state, if by doing so 
the act, in the doing of which the offense consists, is fully, directly, 
and expressly alleged, without any uncertainty or ambiguity. In 
many cases no allégation of anything more than the words of the 
statute, ex vi terminorum, import is necessary, in order to show that 
the défendant has committed the offense, and to charge the offense 
with certainty. Hère it is always sufïîcient to charge the offense in the 
words of the statute." Clark, Criminal Procédure, p. 369. 

At the argument it was suggested upon behalf of both the govern- 
ment and the défendant that, even if such a rule of pleading be rec- 
ognized, sooner or later in the progress of the case it would probably 
become necessary to construe the act, and generally to define the ex- 
tent of defendant's dutyto keep the appliances in repair, and that in 
view of the prevailing uncertainty as to the meaning of the act a con- 
struction at this time would be désirable; and accordingly the discus- 
sion was extended to the question whether or not a railroad company, 
having equipped its cars and engines with the requisite appliances, is 
absolutely bound at ail times and under ail circumstances and contin- 
genpies, at its péril, to keep the appliances in proper order, or whether 
its duty in that respect is fully performed by the exercise of ordinary 
care. 

Neither alternative isfree from difficulty, especially' in the applica- 
tion of the law to hypothétical conditions, and the décided cases dis- 
close a great variety of views, shading from one extrême to the other. 
Û. S. V. So. Ry. Co. (D. C, 111.) 135 Fed. 123, U. S. v. St. Louis 
R. Co. (D. C, Tenn.) 154 Fed. 516, U. S. v. Chicago & N. R. Co. 
(D. C-, Neb.) 15,7 Eed.,616, U. S. v. Wabash R. Co., Index-Digest 
of Décisions under the Fédéral Safety Appliance Acts, 343, and U. 
S. V. El Paso Ry. Co., Id. 339, are authority for the construction con- 
tended for by counsel for the government. Upon the other hand, U. 
S. V. I. C. R. Co. (D. C, Ky.) 156 Fed. 183, U. S. v. Santa Fé R. 
Co. (D. C, Colo.) 150 Fed. 443, Mo. Pac. R. Co. v. Brinkmeier, 77 
Kan. 14, 93 Pac. 631, and Elmore v. Seaboard Air Line Co., 130 N. 
C. 506, 41 S. E. 786, are clearly in support of the position maintained 
by counsel for défendant, as is also St. Louis R. Co. v. Delk, 158 Fed. 
931, 86 C. C. A. 95, decided by the Circuit Court of Appeals of the 
Sixth . Circuit since the argument. Other cases, especially when 
considered in the light of the facts involved, are not so décisive oî 
the gênerai question of construction: U. S. v. G. N. R. Co. (D. C, 
Wash.) 150 Fed. 229; Voelker-v. Railroad Co. (C. C, lowa) 116 Fed. 
867 ; Railroad Co. v. Voelker, 129 Fed. 532, 65 C. C. A. 326 ; U. S. 
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V. Atl. Coast Une (D. C, N. C.) 153 Fed. 918 ; U. S. v. Southern 
Pacific Co. (D. C, Or.) 154 Fed. 897; U. S. v. C, B. & Q. R. Co. 
(D. C, Neb.) 156 Fed. 180; U. S. v. Indiana Harbor R. Co. (D. C.) 
157 Fed. 565 ; U. S. v. Lehigh Valley R. Co., Index-Digest of Déci- 
sions under the Fédéral Safety Appliance Acts, 345 ; U. S. v. Phila. & 
Reading R. Co., Id. 247. 

In view of the number and variety of thèse décisions, it is manifest 
that any further discussion can be of little, if any, gênerai interest or 
value, and, regarding only the procédure and orderly trial of this 
case, I am clearly of the opinion that no good is likely to come from 
an attempt to anticipate possible issues. If the défendant has any 
défenses, it may présent them, and to what extent, if at ail, they 
should avail, may be déterminée! upon inquiry as to the sufficiency of 
the answer or the materiality of the proof. The demurrer will be 
overruled. Défendant is given 30 days to answer. 

Since preparing and before fîhng the foregoing, I hâve received 
a copy of the Suprême Court opinion in St. Louis, I. M. & So. Ry. 
Co. V. Taylor (rendered May 18, 1908) 210 U. S. 281, 28 Sup. Ct. 
616, 52 L. Ed. 1061. While in point upon the gênerai question of 
construction, it présents no reason for modifying the conclusion 
reached relative to the demurrer. 



UNITED STATES v. SCANLON. 

(District Court, N. D. Ohlo, B. D. November 27, 1908.) 

No. 3,284. 

Food (§ 14*) — Misbraxdinq— "Maple Stkup"— "Blended." 

Défendant mannfartured synip from cane sugar, flavored to represent 
maple gyrup by the introduction of an extract from maple wood after 
it had been chopped down. Tlie syrup was put up In bottles labeled 
"Western Réserve Oliio Blended Maple Syrup," the words "Ohio" and 
"Maple Syrup" being in red, and between them the word "Blended," and 
then below that, in smaller type, the statemeut, "This syrup is made from 
the sugar maple tree and cane sugar." HeUl that the label was mislead- 
ing, in that purehasers would ordinarily understand that the article con- 
tained in part maple syrup made from the bolled-down sap drawn from 
live maple trees, and that défendant was therefore guilty of misbranding. 
[Ed. Note. — For other cases, see Food, Dec. Dig. § 14.*] 

H. Y. Scanlon was informed against and convicted of violatmg 
Pure Food ànd Drugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187), in blending and selling blended maple 
syrup. Défendant waived a jury, consented to be tried by the court, 
and was found guilty. 

William L. Day, for the United States. 
Talmar J. Ross, for défendant. 

TAYLER, District Judge (orally). A cursory examination of this 
label — that is the only examination that the ordinary customer makes, 
and that is the examination which is controlling in a case of this 

»For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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kind— présents the suggestion, if it does not carry with it the abso- 
lute statement, that this bottle contains Ohio maple syrup ; but a care- 
ful scrutiny discloses, between the red words "Ohio" above and "Ma- 
ple Syrup" below, a.blue word "Blended," and then, below that, in 
smaller type, the statement that "this syrup is made from the sugar 
maple tree and cane sugar." 

_I think it was intended to convey the impression that there was a 
mixture, in the popular meaning- of a mixture, of maple syrup and of 
a syi-up which is made from cane sugar or New Orléans molasses or 
something of that kind, that people prefer to use rather than the 
heavier or thicker kinds of syrup ; a kind of appropriate union of 
syrups that are used for a common purpose. At ail events, the m- 
formation conveyed by this label as one looks at it is that it is pri- 
marily a maple syrup, and then, upon a little closer inspection, that 
it is not exactly ail maple syrup, but that it bas some syrup in it made 
from cane sugar. The label was evidently designed to go as far as 
it could in advertising the fact that maple syrup was there and still to 
comply with the pure food act. 

Now, it would be very interesting to enter into this discussion, not 
exactly sophistical, but still drawing rather sharp hnes of distinction 
between various conceptions of the meaning of the law and the chem- 
ical aspects of thèse various products of the maple tree ; but I do not 
think it is necessary for me to go into it. It is not so much a ques- 
tion of chemistry as of popular compréhension. We would not hâve 
any pure food laws if we were ail chemists, because then we would be 
able to find out for ourselves vvhat the thing was we were buying; 
and, of course, the opportunity and suggestion of temptation to décep- 
tion would be yery much reduced if a man who sold knew that he 
was dealing with a person who could find out easily just vvhat he was 
buying. It is not a question of chemistry in this case, any more than 
it is with butter. It is a question of what is the popularly recognized 
définition of maple syrup; and that undoubtedly is, and we do not 
need the chemists to testify to it, that it is the syrup produced from 
boiling down the sap that flows in the spring of the year from the 
live maple tree. It has a certain consistency, and, of course, a certain 
spécifie gravity, which a chemist can tell us about; but those persons 
who bave used it know in a gênerai way when it has a proper con- 
sistency and a proper spécifie gravity, as they certainly do whether it 
has the proper flavor. 

So that, if this syrup is made, as Mr. Scanlon says it is made, by 
some treatment of the chopped-down maple tree, whereby he gets an 
enormously larger amount of what may be called maple saccharine 
than is obtained from the free flowing of sap from the live tree, that 
is not maple syrup which he gets from it. If his statement is true — 
and I hâve no right to question its truth, except that I cap hardly be- 
lieve him when he says he obtains so much — that he géts his maple 
syrup and maple sugar that way, that is not maple sugar which he 
makes, and, therefore, he is not permitted to make use of that word 
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tinder the pure food act. It seems to me that is ail there is in thrs 
matter for me to consider now. 

It is an interesting question whether this is not a "blend." But I 
do not pass upon that. I pass upon the broad question, and lay down 
the broad proposition that this label is misleading and is a violation of 
the law; that the contents of the bottle are not what the label mani- 
festly and suggestively déclares those contents to be ; and, primarily, I 
think the fundamental fact is that it is not maple syrup. The people 
who buy maple syrup would be in a very différent frame of mind if 
they knew that the so-called maple syrup that made this so-called maple 
blend was derived f rom a treatment of the wood of the maple tree after 
it was chopped down from that in which they are when they buy what 
they understand to be maple syrup made from the boiled-down sap 
drawn from the live tree. 

So I will hâve to find the défendant guilty. 



HOVDEN ▼. SEATTLE ELECTRIC CO. 
(Circuit Court, W. D. Washington, N. D. July 20, 1010.)' 
No. 1,838. 

il. StHEET RAILEOA.DS (| 117*) — INJTTRIES TO PEDESTRIANS— OONTRIBUTOBT NEG- 
LIGENCE. 

Plaintiff attempted to cross a street In the mlddle of a block, and, after 
walting for a car to pass her, stepiied in front of a car moving on the fur- 
ther track In the opposite direction and was struclî and Injured. She had 
lived in the vleinity of the accident for several tnonths and was familiar 
with the tracks and the running of cars tliereon. She had also seen 
the car by which she was injured approaching and had notieed that 
It was moving rapidly. Held that, if plaintiff had been a person of ordi- 
nary understanding and intelligence, she would hâve been guilty of con- 
trUmtory négligence as a matter of law precluding her recovery, but 
where there was évidence that she was of low intelligence the question 
was for the jury. 

(Ed. Note. — For other cases, see Street Raiiroads, Cent. Dig. i§ 248- 
250 ; Dec. Dig. § 117.*) 

2. Negligencœ (§ 68*) — "Contbibtjto'bt Neoligenck"— When a Bab to Rb- 

COVEKY. 

The plea of contributory négligence as a bar to recovery of dam- 
ages in an action against a party primarily liable for an in.iury resultï 
iug from bis négligence is available on proof that the accident coiild 
not hâve oceurred if plaintiff had not failed to exercise eare to avoid 
danger commensurate with bis mental and physicai capacltles. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. § 92; Dec. Dig. 
S 68.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1540-1547; 
vol. 8, p. 7017.] 

At Law. Action by Lena Hovden against the Seattle Electric 
Company to recover damages for personal injuries in a collision with" 
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a Street car. A verdict was rendered for plaintîff, and défendant 
moves for a Judgment non obstante veredicto. Denied. 

Martin J. Lund, for plaintiff. 

E. M. Carr, James B. Howe, and Hugh A. Tait, for défendant. 

HANFORD, District Judge. By the plaintiff's own statement and 
ail the testimony introduced upon the trial it was clearly established 
that her own négligence was a contributing cause of the accident if 
négligence can be imputed to a person of her degree of intelligence. 
She is a Scandinavian past the âge of youth, having had expérience in 
travel f rom her native land to Seattle, where she had lived sçveral 
months in the vicinity of the accident, so that she was familiar with 
the tracks and the running of cars thereon. She was struck and 
knocked over upon the fender on the front end of the car while at- 
tempting to cross the street, not at a regular crossing, but near the 
middle of a block. Before getting in the way, she had seen the car 
coming in her direction and noted that it was moving rapidly. A car 
going in the direction opposite to the one wliich inflicted the injury and 
on the side of the street nearest to the plaintiff had stopped, so that, 
she had to pass around the rear end of it and then take but a step or 
two before coming in contact with the car wliich injured her. 

In view of thèse facts, there could be no honest divergence of 
opinion with respect to the plaintiff's contributory négligence, assum- 
ing her to be a person having intelligence and capacity to care for 
herself equal to that of an adult person of ordinary understanding 
ànd intelligence. In the testimony of one of the doctors who ex- 
amined the plaintiff, it was stated that she was stupid, and there was 
some apparent difficulty in eliciting testimony from her as a witness 
on the trial. 

The court denied a motion for a nonsuit and put the défendant up- 
on its défense and after the introduction of ail the évidence on both 
sides denied a motion for a peremptory instruction to the jury to 
render a verdict for the défendant and by its instructions submitted 
the question, as to the plaintiff's contributory négligence, to be de- 
cided by the verdict of the jury, and explained that it would hâve to 
be determined by the jury in the light of the facts as they should find 
the same from considération of the évidence ; the gênerai purport and 
meaning of the instructions on this point being that the jury should 
ascertain ail the facts and décide the question as to whether the plain- 
tiff's intelligence and capacity to care for herself at the time of the 
accident was equal to that of an adult person of average intelligence 
and capability, and then décide the dépendent question whether, in 
view of her comparative intelligence and capability, négligence should 
be imputed to her. 

It is the opinion of the court that there is no légal ground for the 
présent motion, unless it was error for the court to submit the ques- 
tions above indicated to the jury. On the authority of the décision of 
the Suprême Court in the case of Baltimore & Potomac R. R. v. 
Cumberland, 176 U. S. 232, 20 Sup. Ct. 380, M h- Ed. 447, this court 
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deems the questions submitted to be properly within the province of 
the jury to décide. In that case the court said : 

"Tliere is no hard and fast rule applicable to every one under like clreum- 
stances. To an adult, in full possession of liis mental and physical powers, 
one standard may be applied ; to a boy, particularly if he be of limited In- 
telligence, another standard ; and to an Infant not sul juris and totally igno- 
rant of danger, stlU another." 

The rule deducible from the décision is that the plea of contributory 
négligence, as a bar to a recovery of damages in an action against a 
party primarily liable for an accidentai in jury resulting from his nég- 
ligence, can only be made available by proving that the accident could 
not hâve occurred, if the plaintiff had not failed to exercise care to 
avoid danger commensurate with his mental and physical capacities. 

This court would be justified in denying the motion on the authority 
of the décision of the Circuit Court of Appeals for the Ninth Circuit 
in the case of the United States v. Gardner, 133 Fed. 285, 66 C. C. 
A. 663. But the learned counsel for the défendant has made a forcible 
argument based on the law of procédure in this state, in opposition to 
that décision as a controlling authority applicable to this case, and, 
to avoid the unnecessary labor of covering that ground in this opin^ 
ion, the court dénies the motion on the authority of the Suprême Court 
décision above cited. 

The order to be entered will be without préjudice to a pétition for a 
new trial on any grounds not within the scope of this opinion. 



THE GENERAL KNOX. 

(Bistrict Court, D. Khode Island. July 14, 1910.) 

No. 1,217. 

1. SnrppiNG (§ 84*) — Injury to Stevedore— CoNTRiutiTORY Négligence. 

A stevedore employed by a railroad Company in discharging a eoal 
barge was not guilty of contributory négligence in grasping spikes in the 
inslde edge of the hatch coaming, to aid him in leaving the hold, where, 
on account of removal of a rope by one of the deck hands 20 minutes be- 
fore, the spikes were his only means of exit, where such use of the spikes 
was euBtomary, and where he tested the one, the loosening of which 
caused his injnry, before using it. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 342: Dec Die 
§ 84.*] ^^ 

2. Shipping (§ 84*) — Injuky to Stevedore — Négligence. 

As affectiug liability of a coal barge for Injury to a stevedore caused by 
loosening of a spike in the inside edge of the hatch coaming, placed there 
by employés long before the accident, while he was using it as a means 
3f leaving the hold, those in charge of the barge were négligent in faillng 
to remove the spike or to see that it was suitable to sustain one's weight. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 350 • Dec Dig 
§ 84.*] 



•For othercases see same topic & § ndmbee In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Libel by Harry Moore against Barge General Knox. 
Judgment for libelant. 
Frank Healy, for libelant. 
Vincent, Boss & Barnefield, for claimant. 

BROWN, District Judge. The libelant, Moore, was employed as 
a stevedore by the New York, New Haven & Hartford Railroad 
Company, at its East Providence wharf, formerly known as the 
"Wilkesbarre Fier." The railroad company was in full control of 
the discharge of the coal barge General Knox. 

Moore had been working as a coal shoveler in the after hatch, 
and about 6 p. m. September 26, 1908, was in the act of leaving the 
holdl. In the hold was a midship stanchion, about 10x12 inches, run- 
ning f rom the keelson to the deck beam, with iron rungs going through 
the beàm and projecting on each side. Thèse rungs were from 3i/^ to 
i inches back froni and underneath the face of the hatch coaming. 
The distance from the top rung to the top of the inside edge of the 
hatch coaming was 4 feet 5 inches. In the forward side of the 
hatch coaming were driven two spikes — ordinary railroad spikes. 
Moore grasped the lower spike with his lef t hand, then the upper 
Spike with his right hand, and while reaching with his left hand for 
the top of the hatch coaming the spike in his right hand pulled out, 
causing him to fall backward into the hold. 

The libelant contends that the barge is responsible because the 
spikes formed a part of the permanent means of exit from the hold 
provided by the ship. 

The claimant contends that the spike was not a part of the per- 
manent structure of the ship, but says that no handholds of any de- 
scription had been placed in the hatch coaming by authority of its 
owners or officérs ; thât from time to time during a period of years 
the stevedores had driven railroad spikes into the face of this hatch 
coaming to make easier access to and egress from the hold ; that this 
was not donc by the authority of the owners or officérs of the barge, 
and that the captain, when opportunity offered from time to time, was 
in the habit of removing the spikes, either by pulling them out or by 
driying them in to the head. 

It is évident that the men needed some means additional to the 
rungs in the stanchion in order to get out of the hold. The claimant 
contends that a rope was a proper and sufficient means and was the 
means supplied by the ship for this purpose. There is évidence that 
during the day a rope hung in the hold and that one of the men had 
ascended by the use of this rope and of the spikes as a foothold. 
About 20 minutes before the accident, however, this rope had been 
removed by one of the deck hands of the barge, so that when Moore, 
after finishing his day's work, came up the stanchion ladder, the 
only means to assist him from the stanchion ladder to the top of the 
hatch coaming was the two spikes. 

Mr. Henry F. Anthony, the superintendent of this pier for many 
•years, testified that he had known the General Knox for over 10 
years, and that during that period she had been unloaded 29 times, 
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and that he had observed similar spikes in her hatch coaming froni 
time to time since he had known her, and had seen the men using 
thèse spikes without the assistance of a rope. He testified that the 
method of getting out of the hold of a barge by stanchion rods and 
spikes in the hatch coaming is a very common method, and in référ- 
ence to the use of railroad spikes particularly said: 

"In the older vessels, they are about ail of them that way, some of thèse 
spikes drlven in." 

This testimony is corroborated by a number of witnesses, and the 
libelant has in my opinion estabhshed the fact that in the General 
Knox, as well as in many other wooden barges, including several 
other wooden barges belonging to the claimant, spikes of this char- 
acter are commonly présent in the hatch coamings, and are in com- 
mon use by the stevedores either with or without a rope as an aid to 
their feet or hands in leaving the hold. Even if not a part of the 
original equipment, according to the testimony they became by adop- 
tion a part of the ship's permanent structure, which owners and mas- 
ters well knew would probably be used by the stevedores. 

In view of this testimony, which is from reputable witnesses and 
of a convincing character, it is évident that the présent case is not 
one of the use of some single temporary device supplied not by the 
master, but by a fellow workman for a mère temporary purpose. 

Conceding that thèse spikes were driven in during a period of 
years by the stevedores for their own convenience, yet it must hâve 
been obvious in view of this long-continued practice that thèse spikes 
if left in the hatch coamings would be likely to be used in connection 
with the stanchion rungs as a means of exit from the hold. Under 
such circumstances it does not seem reasonable to place a duty of in- 
spection upon the coal shovelers, or to cast upon them the risk of 
injury by a defective condition of spikes in ordinary use. Reasonable 
care and foresight should point out the danger from permitting an 
appliance of this kind to be placed in the hold by one set of inex- 
perienced laborers and continued permanently attached to the vessel 
for the use of other inexperienced laborers until it should give way, 
to the serious risk that the man using it might be precipitated into the 
hold. 

It is not going beyond the ordinary requirement of a reasonable 
foresight to hold that an accident like that to Moore should hâve 
been anticipated and guarded against, either by seeing that the spikes 
were removed so that their présence might not invite their use, or 
else by seeing that they were in Sound condition and suitable to 
sustain a man's weight when he is in a place of danger. 

There is évidence that after the accident the spike was found and 
delivered to the supenntendent of the wharf, Mr. Anthony, wlio pro- 
duced it in court. It was a common railroad spike, much rusted 
and somewhat bent, and adhèrent to the end was wood which was 
practically of the color of rusty iron. The exhibit indicated by its 
appearance that it had been in the face of the hatch coaming for a 
very long time; so long that it seems hardly possible that there was 
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not a full opportunity for the ofiScers of the ship to hâve determined 
its condition. 

Following the accident an examination of the hatch coaming of 
the after hatch was made, and there was found one spike and a hole 
betw£en two planks, indicating a place where a spike had been. At 
this hole the wood appeared unsound and rusty and particles of it 
were picked out by some of the men. 

It is stated that one of the reasons why no handholds were provided 
was because of the danger that the digger would break any perma- 
nent handhold. There is a suggestion by the claimant that the spike 
may hâve been struck by the digger, but there is positive testimony to 
the contrary, and this suggestion is rather a matter of inference — 
and not of necessary inference — than of proof. 

Référence is made, also, to the bent condition of the spike; but 
at what period during the long time this spike must hâve remained 
in the wood, or before it was put into the wo'od, the spike becanie 
bent, is altogether uncertain. 

Although there may hâve been no appearance of unsoundness of 
the wood or of imperfect securing of the spike upon a casual in- 
spection, yet something more than a casual inspection, was reason- 
ably requirèd of spikes known not to be driven in in the course of a 
regular côristrûction or repair of the barge but by unskilled laborers 
only concerned with a single discharge of the vessel. 

Under the circumstances, and particularly having in mind the 
évidence as to the customary use of spikes of this character by the 
stevedores in leaving the hold, I am unable to find that Moore was 
guilty of contributory négligence. His standard of care was probably 
that of a man of his kind. He testifies that when he reached up he 
pulled down on the spike and that it seemed strong. A man leaving 
the dark hold of a vessel after a day's work is not in a favorable 
position for makirig a close inspection of the condition of the wood- 
work up which he is climbing. 

I am of the opinion that the allégations of the libel are sustained, 
and that the injuries to Moore were occasioned by négligence of those 
in charge of the barge. 

The question of liability is determined in favor of the libelant, 
and the case may stand for further hearing upon the question of the 
amount of damages. 



THE IMOGBNB. 

(District Court, E. D. New York. August 1, 1910.) 

Seamen (§ 16*) — Employment dp Engineeb— Beeach of Contract— Damages. 
Where, after part performance of an engineer's contract to operate a 
yacht, tbe englneer refused to continue unless he was furnlshed a flre- 
man, which the owner refused, but there was no meeting of minds at that 
tlme with référence to a rescission of the engineer's contract for the sea- 
son, and on the owner procuring a new engineef libelant left the boat 
without expressing any désire to continue the contract, merely intimatlng 
that he would stand on his rights, the original contract not having In- 

•For otlier cases see same topio & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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cluded services of a flreman unless subsequently agreed to, libelant was 
only entitled to recover for services up to the time he quit work. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 56-05 ; Dec. Dig. 
§ le.*] 

In Admiralty. Libel by Henry R. Carter against the steam yacht 
Imogene. Decree for Hbelant. 

John O'Leary, for libelant. 
Battle & Marshall, for claimant, 

CHATFIELD, District Judge. The sole question in this case is 
whether upon the demand by the libelant, Carter (who had been hired 
as engineer), that he be given a fireman, an agreement was reached 
between him and the owner of the yacht Imogene that he would relin- 
quish his employment upon some one's arriving to take his place. It 
appears that the yacht in question had previously been run by one 
Cerow as engineer, without a fireman, that Cerow was still in the 
employment of the owner of the yacht and was sent for and again put 
in charge of the engine room, upon the owner's understanding that 
the libelant desired to terminate his employment if the owner did not 
?ee fit to obtain a fireman for his assistance. 

The testimony shows that at the original hiring the question of fire- 
man was taken up, but, upon certain représentations by the agents of 
the owner that a fireman would not be necessary for the work required 
of the boat, the libelant agreed to hire for the season, and to leave the 
question of the fireman until it was seen how much one's services were 
needed. A fireman had actually been procured by the agent, but upon 
the telegram of the owner was not employed. The libelant, after the 
owner's arrivai, spoke to him several times, saying that a fireman was 
necessary, to which the owner did not assent, but entered into no dis- 
cussion of the question, and understood that the engineer did not de- 
sire to remain if he had to work alone. 

It is évident that, from the standpoint of the owner, the occasions 
upon which a fireman would be necessary were few. It is évident, 
from the standpoint of the engineer, that if the use of the boat contin- 
ued, with comparatively steady runs, a fireman might be needed. 
There is no doubt that the original contract of hiring was of such a 
nature that, in the absence of an agreement, the libelant had a right to 
insist on remaining through the season, and, if he were discharged 
without cause, to be paid his wages for that time. The Ist of October 
is shown by the testimony to be the reasonable limit of the season, and 
the claimant has not contested the fact that, as his boat was in com- 
mission, he would hâve required an engineer's services up to that date. 

Upon the issues presented by the answer (which admits that the 
libelant was ordered to leave the yacht at the time set forth in the 
libel, but allèges that the libelant's term of service was to be dépend- 
ent upon his services being satisfactory, and that his wages, amounting 
to $125 for the month of July, were tendered to him upon his services 
proving unsatisfactory, and dénies that the hiring was for the season), 
the claimant could not hâve successfully met- the case made out by the 

•For other cases see same topic & § mumeek in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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libelant. As the testimony stands, the hiring was for an entire season, 
at the rate of $125 a month, together with maintenance and clothing, 
and the libelant received his board and maintenance up to the Ist of 
August. He is entitled, in any event, to receive wages for the month 
of July, and would recover for the months of August and September, 
together with the value of the clothing which he left upon the beat 
(which is admitted to be $30), unless a new défense presented by the 
claimant upon the trial had been interposed. An amendment to the 
answer was allowed in order to conform the pleadings to the testi- 
mony, and to make argument unnecessary over the sufïiciency of the 
gênerai déniai already pleaded. 

As. has been already stated, the issue, therefore, is whether the li- 
belant and the claimant agreed to terminate the contract as soon as a 
new engineer was obtained. The libelant left the boat upon the Ist 
day of August at the claimant's direction. He testifies that he stated 
at the time his intention to collect his wages according to the contract, 
and Mr. Stewart's letter shows that the libelant's services had been 
entirely satisfactory. The claimant testifies that the libelant did not 
state to him that he had any claim beyond his wages for the month 
which had elapsed, and it is évident that the claimant (Stewart) sup- 
posed that the libelant had agreed to give up the position of engineer, 
on the arrivai of the new engineer and upon Mr. Stewart's statement 
that no fireman would be furnished. The libelant, on the other hand, 
acted upon the assumption that, if Mr. Stewart succeeded in finding a 
new engineer, he (Carter) would then bave an opportunity to déter- 
mine whether he desired to stay upon the boat without a iîreman, or 
desired to terminate the contract. Mr. Stewart's understandmg of 
the matter is plainly shown by the letter he sent with the new engineer 
and his conduct at the time Carter left the boat. Carter's understand- 
ing is just as plainly evidenced, and there would seem to hâve been, 
up to the Ist of August, no meeting of minds, and hence no rescission 
of the contract in question, even if Mr. Stewart were justified in send- 
ing for a new engineer, upon whose arrivai the libelant might décide 
to stick to his work, but might also be responsible for any damage to 
the claimant for a failure to keep good his offer to rescind the original 
contract. It would be one thing to agrée that the libelant's services 
should terminate as soon as a new engineer arrived, and a différent 
thing to agrée that, if anybody could be found to take the libelant's 
place, he would then make up his mind whether he would work with- 
out a fireman or would leave at once. 

But as things stood, it would seem that the libelant should hâve 
realized that Mr. Stewart would get some one to do the work, if the 
hbelant said he did not wish to stay. He did not dissent when Stew- 
art told him he would get a new engineer, and upon the arrivai of 
the new engineer left the boat without expressing any désire to con- 
tinue the contract, but merely intimated that he would stand upon his 
rights. He could not thereafter hold himself in readiness to perform 
the original contract and be entitled to recover therefor. He should 
hâve realized that the original contract did not include the services of 
a fireman unless that item were subsequently agreed to, and he should 
also hâve realized that the claimant could not be compelled to let the 
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matter drift along after the libelant had once definitely stated that 
he would hâve a fircman or terminate the contract. 

The hbelant may hâve a decree for his wages for the month of July, 
with costs, but without interest, as the amount v^ras in effect tendered 
to him. 



KOHN et al. v. INTERNATIONAL, MERCANTILE MARIKE CO. 

(District Court, E. D. Pennsylvania. June 27, 1910.) 

No. 38. 

Shipping (§ 160*) — Injuries to Passengebs—Children— Négligence. 

Plaintiffi, a child nine years of âge, a passenger on defeudinus' steam- 
sliip, was Rtaiidinfr In charge of his niotber near tlie rail as the vessel 
approached lier dock. lu the confusion attending the landing of the 
vessel, plalntifC ])laced his left hand in a hawse hole through whlch a 
heavy cable had been passecl, extendliig to a tug, and, as the cable moved 
or tlghtened. three of plaintitï's Angers were crushed or ground offi by 
the rope's friction against the riin of the hole, Held, that tlie shii)owners 
were not négligent in failing to construct a permanent guard ahout the 
hawse hole, nor in failing to keep the passengers away from it; the eon- 
tingency of ln.1ury in the manner plaintiff was iujured being too remote 
to impose a duty of guarding against it. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 538-552 ; Dec. 
Dig. § 166.*] 

In Admiralty. Libel by Ichil Kohn and other.ç against the Inter- 
national Mercantile Marine Company. Judgment for défendant. 

George W. Watt, for libelants. 
Howard H. Yocum, for respondent. 

J. B. McPHERSON, District Judge. This is an action in personam 
to recover damages for personal injuries suffered by Ichil Kohn, a 
passenger nine years of âge, on the steamship Noordland. The in- 
jury was inflicted on December 35, 1907, as the vessel was approach- 
ing her dock in the port of Philadelphia. A number of immigrants 
were on board, and as the ship slowly neared the land they crowded 
to the rail, some of them drawn by a natural curiosity, and some in 
order to look for friends and relatives among the people on the wharf. 
The boy was in charge of his mother, who was carrying a younger 
child ; but in the press and confusion he was separated from her for 
a short time, and during this absence, in some way not definitc'y ex- 
plained, placed his left hand in a hawse hole through which a heavy 
cable had been passed. The cable reached from the ship to r: tug, 
and as it moved or tightened three of the boy's fingers were ci ushed 
or ground off by the rope's friction against the rim of the hole. The 
weight of the testimony perhaps points to the conclusion that the boy 
was pushed by other passengers into the position where he was hurt; 
but he may hâve reached that point in the effort to see his father, who 
was expected to be upon the wharf. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The first, and as I think the only, question îs wlietlier his înjury 
was due to any négligence on the part of the respondeut. The fault 
reHed upon is thus stated : 

"The said hawser rope was passed out by employés of the défendant Com- 
pany at a place where passengers had been allowed to gatber, without any 
warning to them of tbeir dangerous position, and no warning was given by 
any one to the said Icbil Kobu or to his mother tliat the said Icbil Kobn 
was then and there in a position of danger, nor was any warning giveu by 
any one to the said Icbil Kohn or to his mother that the said hawse hole was 
a place of danger." 

The évidence shows that one of the crew had been at the hole 
assisting with the cable, and that while he was thus engaged he 
directed the passengers to stand back a short distance so as to give him 
room ; but when the accident happened he had apparently gone away, 
and the passengers had crowded again against the rail, pushing the 
boy with them. It seems clear that the only ground upon which négli- 
gence can be charged against the re,spondent is the failure to keep the 
passengers away from the hawse hole. The respondent was not 
obliged to hâve a permanent guard about the hole, any more than the 
Burgundia ([D. C] 29 Fed. 4G4) was obliged to protect a rudder chain 
which was carried in an open trough across the main deck. Cables 
must bave room to play and to be moved about, and it is évident 
I think that a permanent protection could not be properly required. 
It is therefore clear, in my opinion, that if any duty rested upon the 
ship it was to do one of two things : Either to station a man at the 
hawse hole to be continually on guard, or else to rope off that part of 
the deck altogether. There is no évidence that the hawser was im- 
properly put into service, or that any négligence caused it to slip or 
to jerk. So far as appears, the work of getting the ship to the dock 
was being carefully carried on, and it is certain that the mère tight- 
ening of the cable was not in itself a négligent act. Unless, therefore, 
there was négligence in failing to anticipate that small children, in- 
capable of observing and understanding the danger présentée! by the 
rope and the hole in combination, might be in the neighborhood with- 
out a caretaker — for ordinarily there was no péril in the situation, 
and adults might properly be expected to look out for themselves 
and for those in their immédiate charge — and in failing to take pré- 
cautions against such contingency, there is no liability on the part of 
the respondent. Upon this question I am of opinion that the con- 
tingency was toc remote to impose the duty of guarding against it, 
and therefore that the respondent's négligence bas not been established. 
Before this accident could happen, it was nece'vsary that a number 
of circumstances should combine — some of t'iem most unlikely to 
occur — and even the high degree of care that is properly required 
from a carrier of passengers would be overtaxed, I think, if the 
carrier should be charged with the duty of foreseeing them ail. The 
in jury is déplorable; but, unless the respondent was in fault, there 
is no liability. 

A decree may be entered, dismissing: the libel, but without costs. 
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In re nOEP.UCK WEATIIEB STPaP & WIRE SCREEX CO. 

(Di^itriet Court, S. D. New York. February IC, 1910.) 
Xo. 32,138. 

BaKKRDPTCY (§ 31S*) — Cl>AnrS~Pl;EFKRRED Cl-AIMS— "WaGES"— ".SALE.S^r.\N." 

Coni]ilîiinant contraoted to solicit orders for the baukrupt for weather 
strlps, and, when obtalned, to superiiitend the placing thereof hy work- 
nien actlug tuider Iiis direction. The banl^rupt paid the wa.çes of the 
woilvmen and fnrnisjied the material, and ont of the priée retained the 
cost of tlie labor nnd material and 1.5 per cent, of tlie price additional, pay- 
ing claimant whatever was left from the amount collected for his com- 
pensation. Held, that plaintlff was a "salesman," notwithstanding his 
duty of supervising the installation of the strips, and his compensation 
was "wages," within Bankr. Act July 1, 1898, c. 041, § 64b, 30 Stat. 583 (U. 
S. Comp. St. 1901, p. 3447), entltling wages of workmen, salesmen, etc., to 
priority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. § 348.* 

For other définitions, soe Words and Phrases, vol. 8, p. 7793; vol. 8, 
pp. 7369-7373, 7831.] 

In the matter of the Roebuck Weather Strip & Wire Screen Com- 
pany, bankrupt. Pétition to review an order of the référée disallow- 
ing the claim of Jesse D. Alger as a preferred labor claim. Order re- 
versed, and pétition allowed. 

William H. Janes, for claimant. 

Léonard Bronner and S. Marshall Kronheimer, for trustée. 

HOLT. District Judge. This is a pétition to review an order of a 
référée disallowing a claim of Jesse D. Alger as a preferred claim. 

ine banKrupt was engaged in the business, among other things, of 
manufacturing weather strips. It entered into a contract with the 
claimant by which it was agreed, in substance, that the claimant should 
solicit orders for weather strips ; that, when obtained, he should super- 
intend the placing in position of the strips by workmen acting under 
his direction, and whom he selected, subject to the approval of the 
bankrupt; that the bankrupt should pay their wages, should furnish 
the material, and out of the price should retain the cost of labor and 
material and an additional amount of 15 per cent, on the price, and 
whatever was left from the amount collected was to be paid to the 
claimant for his compensation. He rendered such services to the bank- 
rupt, for which there is due $431.61, and he claimed priority for $300, 
under section 64b of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]), which provides that "wages due 
to workmen, clerks, travehng or city salesmen, or servants, which 
hâve been earned within three months before the date of the com- 
mencement of proceedings, not to exceed $300 to each claimant," hâve 
priority. The référée denied the claim to priority, holding that the 
claimant was not a wage-earner, that he was a principal and shared in 
the profits with the bankrupt, and therefore was not entitled to priority. 

In my opinion, the claimant was not a principal with the bankrupt 

•For other cases see same toplc & § ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
180 F.— 32 



498 180 FEDBBAL EEPOETEK. 

in its business. The bankrupt furnished the materials and paicl for the 
labor. It passed upon the crédit of the purchaser, and could refuse 
orders obtained by the claimant if it saw fit. Although the arrange- 
ment between them for the claimant's compensation was unusual, I 
think it amounted to a case of wages paid to a salesman. The term 
"vvages," as used in this section, bas received a very libéral construc- 
tion. It includes commissions or other methods of payment. In re 
New England Thread Company, 30 Am. Bankr. Rep. 47, 158 Fed. 788, 
89 C. G. A. 285. If the agreement had been that the claimant was to 
receive 15 per cent, and the bankrupt the remaining profits, no one, I 
take it, would claim that this was not a case of wages due to a sales- 
man. In my opinion, the fact that the bankrupt received the 15 per 
cent, and the salesman the différence does not substantially change the 
nature of the arrangement. The fact that the claimant, in addition to 
procuring orders for the bankrupt's goods, supervised their being 
placed in position, does not, in my opinion, take him out of the cate- 
gory of salesman. His principal business was that of procuring or- 
ders. The weather strips probably could not be properly put in posi- 
tion by an ordinary purchaser or an inexperienced person. The claim- 
ant, therefore, supervised that work. But I think that that was an 
incident to his main business, which was that of a salesman of the 
bankrupt's goods. 

My conclusion is that the claim filed should be allowed priority to 
the extent of $300, and that the claimant should stand as a gênerai 
creditor for the balance only. 



In re HANYAN. 

(District Court, S. D. New York. March 4, 1910.) 

No. 13,123. 

1. Banktîttptct (5 7Ci*) — Tnvoluntart Ptctttion— Creuttous— QuAT.TFrrATTnNg. 

Bankr. Act .Tuly 1, 1S98, c. 541, § 50b, 30 Stat. sm (U. S. Comp. St. 1<.H)1, 
p. 344f)). provides that three or more creditors who havtng provaWe claiois 
as-'atiist an.v person amounting in the agRregate to $.~)00 or more, or, if 
ail the creditors of snch person are less than twelve in nnmber, then one 
of suoh creditors vvhose claim eqiials such amount, may file a pétition to 
hâve him adjudged bankrupt. BeM, that it is not essential to the qual- 
ification of a creditor to sisn an iuvoluntary pétition that he was a cred- 
itor at the time the alleged act of bankruptcy was comniitted; it being 
sulïïcient that he bas a provable claim when the pétition is flled. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 50, 99, 100; 
Dec. Dig. § 76.*] 

2. Bankrtjptct (§ IGG*) — Acts of BANKRirp'r—rKTiTioN— Préférence. 

Where an iuvoluntary bankruptcy pétition alleged that a chattel mort- 
gage created a préférence, it was not objectlonable that there was no 
proof that it was made with an intent to liinder, delay, or defraud cred- 
itors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258 ; Dec. 
Dig. § 1G(S.*1 

*For other cases see saine toplc & § mumbeb In Dec. & Am. Digs. 1307 to date. & Rep'r Indexes 
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In the matter of David I. Hanyan, bankrupt. On motion to con- 
firm the report of a spécial master on issues raised by the involuntary 
pétition and answer. Master's report, advising dismissal of the péti- 
tion, disallowed. 

Graham Witschief, for petitioning creditors. 
James Jenkins, for alleged bankrupt. 

HOL,T, District Judge. This is a motion to confirm a report of a 
spécial master, to whom it was referred to take proofs on the issues 
raised by the involuntary pétition and answer. The pétition was filed 
by three persons, claiming to be creditors of the alleged bankrupt. It 
appeared on the face of the pétition that one of the petitioning creditors 
became a creditor after the alleged act of bankruptcy was committed, 
and upon that ground the master reported in favor ot the dismissal of 
the pétition. This décision was based on the following statement in Col- 
lier on Bankruptcy (7th Ed.) p. 630 : 

"A créditer, who was not such at the time of the commission of an al- 
leged aet of bankruptcy, cannot pétition his debtor into banliruptcy. This 
appears to be, not only the conclusion of the courts upon well-cousidered 
cases, but a reasonable construction. It is unquestionably based upon the 
well-established principle that creditors cannot complain of a conveyance 
by the debtor made prier to the time they became creditors, unless such 
conveyance was made with the direct purpose of defeating tUeir claim." 

Three cases arising under the présent act are cited by the editor 
of Collier in support of this statement : In re Callison (D. C.) 130 
Fed. 987, affirmed sub nom. Brake v. Callison, 129 Ped. 201, 63 C. C. 
A. 359 ; In re Brinckmann (D. C.) 103 Fed. 65 ; Beers v. Hanlin (D. 
C.) 99 Fed. 695. In each of thèse cases it appears that there was but 
one creditor at the time the alleged fraudulent conveyance or préfér- 
ence took place. Under such circumstances, of course, there could be 
no fraudulent intent or intent to prefer, and the cases might ail hâve 
been properly decided on that ground. The opinions undoubtedly, 
however, contain assertions tending to support the statement in Col- 
lier, above quoted ; and the master, theref ore, naturally foUowed such 
authority in his conclusion. 

Section 59b of the bankrupt act (Act Tuly 1, 1898. c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3445]), which authorizes the filing of an 
involuntary pétition, is as f oUows : 

"Three or more creditors who bave provalile claims asainst any person 
which amonnt in the aggregate, in excess of tiie value of securities held by 
them, if any, to flve hundred dollars or over, or If ail of the creditors of 
such person are less than twelve In nuniber, then one of such creditors whose 
claim equals such aniount may file a pétition to bave blm adjudged a bank- 
rupt." 

There is nothing in this section, or in any other provision of the 
bankrupt act, requiring that a petitioning creditor should bave been 
one at the time of the act of bankruptcy. Ail that the act requires is 
that he hâve a provable claim against the alleged bankrupt when the 
pétition is filed. With entire respect for those who hâve intimated a 
différent opinion, I am not able to see upon what ground courts hâve 
the right to impose additional conditions, not stated in the bankrupt 
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act, upon the rîght of any créditer having a provable claîm to ]oîn 
in an involuntary pétition, This is the view of Judge Ray (In re Honi- 
stein [D. C] 182 Fed. 266), although in that case the alleged qualifica- 
tion which it was claimed was implied in the section was différent. 
See, also, In re Bevins, 165 Fed. 434, 91 C. C. A. 303. Property or 
money, transferred either fraudulently or as a préférence, if recovered 
by the trustée, would be distributable in dividends among ail the credit- 
ors, and not solely among those existing at the time of the transfer. 
The principles governing suits by judgment creditors to set aside 
fraudulent conveyances do not necessarily apply in ail particulars to 
similar proceedings in bankruptcy. 

The master, in his opinion, also states, in substance, that, in his opin- 
ion, the évidence does not establish that the chattel mortgage was made 
with intent to hinder, delay, or defraud creditors. But there is no al- 
iegation in the pétition that the chattel mortgage was made with fraud- 
ulent intent. The allégation is that it was made with intent to create 
a préférence. I think the proof shows clearly that it did create a préf- 
érence, and that the mortgagor intended that it should create a préf- 
érence. The proof of insolvency is also sufficient, in my opinion. 

Upon the whole case, my conclusion is that on the évidence given 
there shbuld be an adjudication in bankruptcy. 



UNITED STATER ex rel. PAZOS v. REDFEKN, U. S. Com'r of Immigration. 

(Circuit Court, E. D. Loulslana. June 25, 1910.) 

No. 13,811. 

1. Alif.ns (I 54*) — Exclusion — Inqttibt Boabd — Inspbctoes — Qualifica- 

tion. 

Immigration Act Feb. 20, 1907, c. 1134, § 24, 34 stat 906 (U. S. Comp. 
St. Supp. 1909, p. 461), provides for the examinatlon of an alien by an im- 
niisrration inspecter touching his right to land, and déclares that If the 
Inspecter Is dissatlsfied, or the alien's right to enter is challenged by any 
other immigration offlcer, he must be held for further examinatlon by a 
board of Inqulry ; and section 25 déclares that such board shall conslst of 
three immigration officiais, except that, at ports where there are fewer 
than three immigration Inspectors, other United States officiais may be 
deslgnated to serve. Held that, where there were only three immigration 
inspectors at a port where an alien attempted to land, the Inspecter who 
had examined her and had denied her right to enter was not compétent 
to slt on a board of spécial inqulry, and a board conslstlng of three in- 
Eiiectors, of whlch such inspecter was one, was illégal and without juris- 
dictlon. 

[Ed. Note. — For other cases, see Allens, Dec. Dig. ! 54.*] 

2. Aliens (§ 49*) — Right to Enter— Mareied Women. 

Where relater was marrled to her husband in Cuba, and he had al- 
ready entered the United States and was employed, earning dally vt^ages 
sufticient to prevent himself and wlfe becomlng public charges, and both 
were strong, healthy, and Intelligent, relator was also entitled to enter. 

[Ed. Note. — For other cases, see Allens, Oent. Dlg. § 107; Dec. Dlg. | 
49.*] 

*For Qttier cases aea same toplc & i numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Habeas corpus by the United States, on relation of Mrs. Enriquita 
Pazos, to obtain her discharge from the custody of S. E. Redfern, 
United States Immigration Commissioner. Writ allowed, and peti- 
tioner discharged. 

Jos. A. Morales and Henry J. Rhodes, for relator. 
Charlton R. Beattie, U. S. Atty. 

POSTER, District Judge. In this case the petitioner prays for a 
writ of habeas corpus to discharge her from the custody of the com- 
missioner of immigration at the port of New Orléans. The undis- 
puted f acts are as f ollows : 

The petitioner arrived at the port of New Orléans from Cuba, and 
was duly examined by an immigrant inspecter touching her right to 
land. He, not being satisfied she was entitled to enter the country, 
ordered her held for the action of a board of spécial inquiry. In due 
time the board met and denied her admission, on the ground that she 
-.vas liable to become a public charge. Thereafter, on appeal to the 
Secretary of Commerce and Labor, the décision of the board was 
afïirmed. This board was composed of three immigrant inspectors, 
one of whom was the identical inspector who had denied her admis- 
sion. In ail other respects her examination and détention appears to 
hâve been in conformity with law, and if the board was properly 
constituted I would hâve no jurisdiction to inquire into the case. 

Congress bas seen fit to vest the final décision as to the right of 
aliens to enter the country in the Department of Commerce and 
Labor, but that department is governed by certain rules and régula- 
tions which must be strictly construed in conformity with the eternal 
principles of justice and right. Immigration Act Feb. 20, 1907, c. 
1134, § 24, 34 Stat. 906 (U. S. Comp. St. Supp. 1909, p. 461), pro- 
vides that an alien coming to the United States shall be examined by 
an immigration inspector touching bis right to land. As a matter 
of fact his admission is largely in the discrétion of this officer. But 
if the examining inspector is dissatisfied, or the alien's right to enter 
is challenged by any other immigration ofïîcer, he must be held for 
further examination by a board of spécial inquiry. Section 25 provides 
that boards of spécial inquiry shall consist of three immigration offi- 
ciais, except that, at ports where there are fewer than three immigra- 
tion inspectors, other United States officiais may be designated to 
serve on such board. 

It is urged by the respondent that there are but three immigrant 
inspectors at this port, and therefore it is necessary that they ail 
serve upon every board of spécial inquiry, and, there being not less 
than three, no other United States officer can be desismated to serve 
on such board. I do not agrée with this contention. The law should 
be construed to mean that, in ail cases where there are not three 
immigration ofificers eligible to serve, then other United States offi- 
cers may be designated. 

It is fundamental in American jurisprudence that every person is 
entitled to a fair trial by an impartial tribunal, and a board of spécial 
inquiry constituted as in this case is at least open to suspicion. I do 
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not believe the law contemplâtes that the inspecter who makes the 
preliminary examination shall serve on the board of spécial inquiry, 
and I must hold in this case that the board which denied to petitioner 
the right to land was illégal and without power. 

On the merits of the case the facts are with the relator. Her 
husband is already in the country. She has proven to my satisfac- 
tion, by witnesses whose veracity I hâve no reason to doubt, that she 
was legally married to hira in Cuba. They both appear to be strong, 
healthy, and intelligent. The husband is employed and earning 
daily wages, small, it is true, but sufficient to prevent the couple 
becoming public charges. 

The writ will be made absolute, and the relator will be discharged 
from custody. 



UNITED STATES v. GAEBISH. 
(Circuit Court, B. D. Louislana. June 27, 1910.) 

No. 2,648. 

Master and Servant (§ 13*) — Eight-Hour Law— RMEBGEWCirs. 

Tlie building of levées ou the banks of the Mississippi river in the East- 
ern district of Ivouisiana présents at ail times an extraordipary emergen- 
cy, exempted from opération of Eisht-Hour Law Aug. 1, 1892, c. S52, 27 
Stat 340 (U. S. Comp. St. 1001, p. 2521). 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 13.*] 

Herman Garbish, having been indicted for violating the eight-hour 
law of August 1, 1892, demurs to the indictment. Demurrer sus- 
tained. 

Charlton R. Beattie, U. S. Atty. , 
Saunders, Dufour & Dufour, for défendant. 

FOSTER, District Judge. In this case the défendant was indicted 
for an alleged violation of Act Aug. 1, 1893. c. 352, 27 Stat. 310 (U. S. 
Comp. St. 1901, p. 2521), known as the "Eight-Hour L,aw," and has 
interposed a gênerai demurrer to the indictment, on the ground that it 
does not set forth an offense against the laws of the United States. 
The demurrer, of course, admits ail the facts properly pleaded, but 
does not admit the correctness of either the inferences drawn from 
them by the pleader, or bis conclusions of law. 

Stripped of surplusage, the indictment charges that on August 17, 
1908, the défendant, a contracter, was engaged in building certain pub- 
lic levées on the banks of the Mississippi river in the parish of St. 
James, La., and required and permitted the laborers employed by him, 
and engaged in thç said work, to work more than eight hours in one 
calendar day. The indictment further sets, up that during the months 
of August, September, October, November, and December the waters 
of the Mississippi river annually fall below the level of the surround- 
ing land and are retained within its banks without the necessity of 
artificial levées; that the work was being donc in the ordinary and 

•For other cases see same topio & | nvmbbh in Dec. & Am. Digs. 1907 to date, & Rep'r InâexM 
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-usual course of levée building by the government of the Unîted States, 
in préparation for the high waters that annually corne down the river ; 
that tiie existing levée was net of siifficient size and strength and did 
not comply vvith the government standard, and was being destroyed 
and replaced by the new, higher, and stronger levée ; that nothing un- 
usual or eut of the ordinary had required the destruction of the old 
levée, or the building of the new levée ; and that the contracter had 
the usual time to complète the levée, so as to allow it to settle and 
pack and become ready to withstand the next annual rise of the river. 

The défendant rests his case on the proposition that the building of 
levées on the ^Mississippi river, in the Eastern district of Louisiana, 
at ail times présents an extraordinary emergency ; and hence that 
particular Vv'ork is exempted from the opération of the law. This is 
denied by the government, and the indictment contains the gênerai 
averment that no extraordinary emergency existed. The question 
thus squarely presented is décisive of the case, if defendant's conten- 
tion be sustained. 

The building of levées in Louisiana has at ail times presented many 
problems. It is absolutely necessary, not only for the préservation of 
property and to permit the cultivation of the land, but to safeguard 
the very lives of the inhabitants as well, that levées should be built 
on the banks of the Mississippi river in this locality. Therefore it 
has always been usual that levée work proceed with the greatest dis- 
patch, and the labor of the day has never been restricted to eight 
hours. In the nature of things, it is impossible to employ an unlim- 
ited number of men or teams in the building of levées, as, no matter 
how great a force the contractor may assemble, the work will not per- 
mit of crowding. It is necessary that levées be built in as short a time 
as possible, in order that they may settle as much as they can, and that 
the grass may become well rooted upon them, before they are called 
upon to bear the strain of a high river. 

It is true that the months of Augu.st, September, October, Novem- 
ber, and December are the most favorable for levée building, but there 
is no certainty that during any part of thèse months the river will 
maintain a low stage. When the river is bank full, necessarily no 
levées can be built. Statistics of the river's height, at New Orléans, 
show that during the past 25 years the river has been bank full on 
nearly every day of the year, and thèse statistics may well apply to the 
locality where the défendant was working. An unprecedented rain, 
or an early freeze followed by a thaw, anywhere in the valley of the 
Mississippi river or its tributaries, might unexpectedly cause the river 
to rise at New Orléans. No one can foresee or anticipate the acts of 
nature, and who can say that a few days' more time, in which it might 
bave become solidified, would not bave so materially added to the 
levee's strength as to enable it to withstand the pressure, and without 
which it might signally fail. 

Ail of thèse facts are within the common knowledge of the people 
of this district, and, in connection with the spécifie allégations of fact 
in the indictment, overcome the mère conclusion of the pleader that 
no extraordinary emergency existed. The case presented hère is not 
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that of a Contracter trying to complète his job on schedule time, nor 
is it a question of expediency or the saving of expansé. In my opin- 
ion, the building- of levées on the banks of the Mississippi river in the 
Eastern district of Louisiana présents at ail times an extraordinary 
emergency, within the meaning of the statute. 

It may be that the indictment is otherwise demurrable, but I prefer 
to base my décision on the broad ground above set forth. 

The demurrer will be sustained, and the défendant discharged. 



PENSACOLA STATE BANK v. MERCHANTS' & FARMERS' BANK. 
(Circuit Court E. D. Louisiana. June 28, 1910.) 

No. 1,757 (13,757). 

1. Tkial (§ 177*) — Questions of Law or Fact— Peremptory Instructions. 

Wliere both sides ask for a peremptory Instruction, wltliout more, botli 
thereby affirm that there is no disputed question of faet, and tlie .ludgment 
Is conclusive, if tliere is any évidence at ail to support the finding. 

[Ed. Note. — E'or other cases, see Trial, Cent. Dlg. § 400; Dec. Dig. 
§ 177.* 

Opération and efCect of motions by both plaintifif and défendant for 
direction of verdict, see note to Love v. Scatcherd, 77 C. C. A. 8.] 

2. Trial (§ 177*) — Questions of Law or Fact— Request for Perempïohy In- 

STaucTiON— Spécial Instructions. 

Where a party requests a peremptory instruction, and also asks for 
spécial instructions to the jury, and there are disputed questions of fact, 
the court, on overruling the motion to direct, should submit the case to the 
jury, notwithstanding the other party may hâve also asked for a peremp- 
tory instruction. 

[Ed. Note. — For. other cases, see Trial, Cent. Dlg. § 400; Dec. Dig. 
î 177.*] 

3. Trial (§ 177*) — Questions of Law or Fact— Request for Peremptory In- 

struction. 

Where a party wishes to avail himself of a directed verdict on part 
of the record, and, if It is overruled, to go to the jury on the whole rec- 
ord, he must speciflcally point out the facts on which he relies as undis- 
puted, and if he does not do so, but moves for a Verdict on ail the évi- 
dence, and his adversary also moves for a directed verdict, both thereby 
afllrm that there is no disputed question of fact before the court, and are 
concluded by the judgment. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 400; Dec. Dlg. § 
177.*] 

At Law. Action by the Pensacola State Bank against the Mer- 
chants' & Farnters' Bank. Verdict for défendant, and plaintifî moves 
for a new trial. Denied. 

Merrick & Lewis, P. L- Gensler, Jr., and R. J. Schwarz, for plaintiff. 
Jones & Tyler and A. C. & J. W. McNair, for défendant. 

POSTER, District Judge. In this matter, at the close of ail the évi- 
dence, both the plaintiiï and the défendant moved the direction of a 
verdict. The motion of défendant was granted, and necessarily that 
of plaintiff was denied. At tl?e time of presenting its request for a 

•For otlier cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep> Indexes 
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peremptory instruction, or immediately after it was overruled, plaintiff 
also présentée! 17 spécial instructions to be given the jury on tlie law 
and the facts in the case. Plaintiff now moves for a new trial, mainly 
upon the ground that, upon the overruling of the motion to direct a ver- 
dict, the case should hâve been submitted to the jury on the spécial in- 
structions requested. 

The discussions of the appellate courts upon the question hâve been 
largely académie. The décisions lay down no spécifie rules of practice, 
and ofïer slight aid to the trial judge in determining his course of ac- 
tion in the situation hère presented. It may be considered settled that 
where both sides ask for a peremptory instruction, and do nothing else, 
both affirm there is no disputed question of fact, and the judgment is 
conclusive, if there is any évidence at ail to support the finding. Beut- 
tell V. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654. It also 
appears to. be settled as an abstract proposition that where a party re- 
quests a peremptory instruction, and also asks for spécial instructions to 
the jury, and there are disputed questions of fact, on the overruling of 
the motion to direct, the case ought to be submitted to the jury, not- 
withstanding the other party may bave also asked for a peremptory in- 
struction. McCormick v. National City Bank, 142 Fed. 133, 23 C. C. 
A. 350; Empire State Cattle Co. v. Atchison R. R., 210 U. S. 1, 28 
Sup. Ct. 607, 52 L. Ed. 931. 

But it is certain that the mère fact that a party requests the direction 
of a verdict, and suppléments the motion by requests for spécial charges, 
does not of itself require the court to submit the case to the jury, as in 
both the cases above cited the judgment was affirmed. As was said by 
Judge Shelby, concurring in the McCormick Case : 

"A pai'ty may believe that a certain fact, whieh is proverl without conflict 
or dispute, entitles hiin to a verdict. But there may lie évidence of otlier, 
but controverted, facts whicli, if proved to the satisfaction of the jury, eu- 
tltle him to a verdict, regardless of the évidence on which he relies in the first 
place." 

No one can doubt that, where a state of facts exists as contemplated 
by Judge Shelby, it would be error not to submit the case to the jury, 
if it is properly requested. But if a party moves the court to direct 
a verdict in his favor on ail the évidence, how can he more clearly 
state that there is no conflict or dispute as to ail the évidence. If be 
desires to bring himself within the purview of the cases above cited, 
and believes that some fact is undisputed which entitles him to a ver- 
dict, while other facts are disputed which would also entitle him to a 
verdict, if the conflict résolves itself in his favor, it seems to me he 
should specifically call the court's attention to the fact upon which he 
relies in support of his motion to direct. I do not believe that a simple, 
gênerai motion, requesting the direction of a verdict, although coupled 
with requests for spécial charges of a gênerai nature, is sufficient for 
this purpose. In most cases it is proper that the jury find the facts. 
There is a growing tendency, however, to attempt to subvert this func- 
tion by moving the court to direct a verdict, not with any hope it wil! 
be granted, but merely thereby to foist upon the appellate court the 
burden of reviewing the facts. 
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It is incuriibent upon a party, objecting to the admission of évidence, 
to State adéquate grounds to support his objections. It is also neces- 
sary that counsel, in reserving exceptions to the court's charge, do so 
with clearness and certainty, and point ont the exact portion to which 
he objects. It seems logical, by analogy, that if a party wishes to 
avail himself of the chance of having a verdict directed in his favor on 
part of the record, but, if overruled, to go to the jury on the whole rec- 
ord, it is but f air to the court and his adversary that he specifically show 
the f acts he relies upon as undisputed. If he moves for a verdict on 
ail of the évidence, as wns donc in this case, he undoubtedly affirms 
that there is no disputed question of fact before the court, and, if his 
adversary agrées with him, both should be concluded. 

While I believe that a new trial should be refused for the reasons 
above stated, still, in justice to the défendant, I feel bound to say that 
I think, in any event, the undisputed facts in the record entitle it to a 
verdict. 

The motion for a new trial will be overruled. 



UNITEB STATPR ex rel. CALAMIA T. EEDFERN. TinmI''vntlon Com'r. 
(Circuit Court, E. D. Louislana. Èlay 28, lOlO.J 
No. 13,T89. 

1. ALIEKTS (5 54*) — nEPOBTATION— LlMTTATIOIT. 

Act Gong. Marcli 3. 1903, c. 1012, § 21, 82 Rtnt. 1218, fixîng tTiree 
years as the period withln which an alien unlawfully in the country 
might be deported, governs déportation of an alien who landed March 
3, 1907. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

2. Aliens (§ 54») — ^Déportation— Warrant— Sufficiency. 

A warrant for the déportation of an alien chargea to be iinlawfnlly 
in the country In violation of Act March 3, 1903, c. 1012, ,32 Stat. 1213, 
and Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909. 
p. 447), is not insuÉBcient because slgned by the Assistant Secretary 
of Commerce and Labor instead of the Secretary. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

3. Aliens (§ 54*) — Déportation— Limitation. 

Under Acts Cong. March 3, 1903, c. 1012, 32 Stat. 1213, aiîd Feb. 20, 
1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447). provid- 
Ing for the déportation of aliens unlawfuUy in the country wlthin three 
years after landing, déportation need not be completed within that 
time, the governnient having the whole of the last day of the three 
years in which to niake the arrest, and prescription being interrunted 
by the arrest, the government Is entitled to a reasonable tlme in which 
to carry out the sentence of déportation. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

4. Aliens (§ 53*) — "Passport"— Effect. 

A passport from a forelgn government to its citizen Is merely writ- 
ten permission from the government to travel, and does not affect his 
status in the United States, In the absence of treaty provision, and 
hence is no défense to proceedJngs to déport him. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. | 53.*1 

*For other cases see same topio & S ncmeek in Dec. & Am. DigB. 1907 to date, & Rep'r Indexes 
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Application by tlie United States, on the relation of Gniseppe Cala- 
mia, against Samuel E. Redfern, Commissioner of Immigration, for 
a writ of habeas corpus. The writ having been discharged, relator 
moves for a new trial. Motion denied. 

Patorno & Denechaud, and Geo. Sladovich, for relator. 
Charlton R. Beattie, U. S. Atty, 

POSTER, District Judge. In this case relator stied out a writ of 
habeas corpus alleging that he was unlawfully restrained of his liber- 
ty by the respondent, and that he was about to be illegally deported 
from the United States. He allèges that he arrived at the port of 
New York on March 3, 1907, and was duly admitted to the United 
States; that on February 26, 1910, he was arrested in New Orléans 
by an immigrant inspector upon a warrant from the Secretary of 
Commerce and Labor; that he was given a hearing immediately 
after his arrest, and was thereafter released on bond; that on March 
2, 1910, his bondsmen were called upon for his surrender and he was 
taken into custody by respondent. He allèges certain irregularities 
as to the method of his examination immediately after his arrest, and 
urges particularly that it will be physically impossible to déport him 
from the United States within three years after his landing, and that, 
therefore, the immigration officers are without power in the matter. 
To this pétition respondent made due return, denied any illegality in 
the arrest or examination of relator, and set up that prior to his entry 
into this country he had committed certain félonies in Italy involving 
moral turpitude, and had been convicted and sentenced to 20 years' 
imprisonment at hard labor. On the trial of the case the return to the 
writ was not traversed in any way, but on the contrary the facts set 
out therein were admitted to be true, so there is no doubt that relator 
belongs to one of the classes of aliens excluded from admission to the 
United States, both under the act of Feb. 20, 1907, c. 1134, 34 Stat. 
898 (U. S. Comp. St. Supp. 1909, p. 447), and the act of March 3, 
1903, c. 1012, 32 Stat. 1213. Upon this hearing of the case the writ 
of habeas corpus was discharged and relator remanded to the custody 
of respondent. The matter is now before me on an application for 
a new trial. 

In addition to the matters set out in the original pétition it is urged 
that relator was admitted into the United States under the act of 
March 3, 1903, and that said act fixes the limitation for déportation 
at two years, instead of three years as provided by the act of Feb. 
20, 1907 ; that the warrant of déportation was not signed by the Sec- 
retary of Commerce and Labor, but was signed by one of his assist- 
ants, and is therefore void; that in the course of ordinary events the 
Secretary could not hâve examined the facts before issuing the war- 
rant ; that relator was in possession of a passport issued by the Italian 
government, and therefore is entitled to remain in the United States 
until such time as he may désire to return to Italy, and in the mean- 
time should be considered under the spécial protection of the treaty, 
and not subject to déportation. It seems to me to be immaterial 
whether or not the limitation as to déportation is to be governed by 
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the act of March 3, 1903, or the act of Feb. 20, 1907. The act of 1907 
is unambigtious, and fixes a period of three years after landing in 
which an alien, unlawfuUy in the country, may be depofted. Section 
20 of the act of 1903 fixes a period of two years, while section 21 of 
the same act fixes a period of three years. In this case I consider 
section 21 would govern. 

The warrant under which relator is held sets up that he is unlaw- 
fuUy in the country in violation of both the acts of 1903 and of 1907, 
and I consider it sufficient in form. Nor is it a defect that it is signed 
by the Assistant Secretary of Commerce and Labor. See Rev. St. 
§ 177 (U. S. Comp. St. 1901, p. 90); Marsh v. Nichols, Shepard & 
Co., 128 U. S. 615, 9 Sup. Ct. 168, 32 L. Ed. 538; United States v. 
Peralta, 19 How. 347, 15 L,. Ed. 678. 

It is urged with great earnestness by counsel for relator that as it 
was physically impossible to déport him from the United States with- 
in three years from the time he entered, when he was surrendered by 
his bondsmen, that he cannot be deported at ail, as the law should be 
held to be that an alien must be both arrested and deported within 
three years. I cannot agrée with this view. I consider the govern- 
ment should hâve the whole of the last day of the three years in 
which to make the arrest, and, prescription Seing interrupted by the 
arrest, the government is entitled to a reasonable time in which to 
carry out the sentence of déportation. 

Relator's contention in regard to the privilèges accorded him by 
virtue of his passport is entirely without merit. The'passport is, at 
most, a written permission from his government to travel, and, in ,the 
absence of express treaty provisions, has no effect upon his status at 
ail. As no pertinent provision of the existing treaties has been pointed 
out, I assume there is none. The other contentions of relator are 
equally without merit. 

The motion for a new trial will be denied. 



In re HOXIB et al. , , 

(District Court, D. Slaine. July 2, 1.910.) 

Bankeuptot (§ 384*)— Composition. , 

Under Bankr. Act July 1, 1808, c. 541, § 12d, 30 Stat. 550 (U. S, Comp. 
St. 1901, p. 3427), the approval of the nia,1ority of creditors of an offer 
of composition Is évidence, prima facle, that the composition is for the 
best interests of the creditors ; and the burden is upon those wUo attack 
the composition, 

, [Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 384.*] 

Proceedings in bankruptcy in the matter of Charles E. Hoxie and 
another, individually and as partners. Confirmation of an offer of 
composition denied. 

Williamson & Burleigh, for objecting creditors. 

Albert S. Woodman and Norman L. Bassett, for bankrupts. 

'For other cases eee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HALE, District Judge. The bankrupts were duly adjudicated on 
the 15th day of March, 1910, upon an involuntary pétition filed Feb- 
ruary 26, 1910. At tlie first meeting of creditors, claims of 44 cred- 
itors, amounting to $9,146.59, were irled. Claims of certain otlier 
creditors, duly scheduled, hâve not yet been presented for allowance. 
Appraisers hâve been appointed, and bave fiicd their report, showing 
the value of the assets of the bankrupts to be: Real estate, $-5,300, 
which is under mortgage for more than that amount; ]3ersonal prop- 
erty, $4,481.95. The appraisers report that the basis of their valua- 
tion is partly at cost priée and partly at possible selling value. After 
the bankrupts filed their scheduie and were examined they offered a 
composition at the rate of 15 per cent. A majority in number of ail 
the creditors whose claims bave been allowed, namely, 29 creditors, 
representing $5,362.06, hâve accepted in writing the olïer of composi- 
tion. The référée reports the above facts. He recommends th^t 
the composition will be for the best interests of the creditors; that it 
is made in good faith, and not procured by any means, promises, or 
acts prohibited by the bankrupt law ; and that the bankrupts bave not 
been guilty of any act, or of any failure in duty, which would be a 
bar to their discharge. He also assigns certain reasons which bave 
influenced him in coming to bis conclusion. 

It is provided by section 12d of the bankruptcy act o£ 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]) that 
the judge shall confîrm a composition if satisfied (1) that it is for the 
best interests of the creditors. There being no question of the bank- 
rupts having been guilty of any act or of any failure in duty which 
would be a bar to their discharge, and the offer and acceptance having 
been in good faith, the single question before the court is whether or 
not the confirmation of the composition is for the best interests of ail 
the creditors. 

The English rule appears to be that the approval of the majority of 
ïhe creditors to the ofïer is final. Under our statute such approval is 
évidence, prima facie, that the composition is for the best interests of 
the creditors; and the burden is upon those who attack the composi- 
tion. The same rule prevailed under the bankruptcy act of 1867 (Act 
March 2, 1867, c. 176, 14 Stat. 517). ■ In Ex parte Jewett, 2 Low. 393, 
Fed. Cas. No. 7,303, Judge Lowell said: 

"In the absence of fraud ana concealment, tlie question for the court seems 
to be, not whether the debtor might hâve offered more, but whether hls es- 
tate would pay more in bankruptcy." 

Substantially the same issue is before the court under the présent 
act. Adler v. Jones, 109 Fed. 967, 48 C. C. A. 761 ; Adler v. Ham- 
mond, 104 Fed. 863, 44 C. C. A. 229 ; In re Waynesboro Drug Co. (D. 
C.) 157 Fed. 101. 

Certain creditors object to the confirmation of the composition, and 
file spécifications of objections. The examination of the bankrupts, 
and ail papers relating to the estate, are before me. It is for the 
court to détermine whether the nonassenting creditors bave met the 
burden of showing that the ofïer of composition is inadéquate, and 
that a substantially larger sum may reasonably be expected to resuit 
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from the administration of the assets under the regular course of 
bankruptcy proceedings. A sum less than $1,500 is required to carry 
eut the offer of composition. The appraisal shows assets amounting" 
to about $4,500. The learned counsel for the bankrupts urge that the 
évidence shows the appraisal to be largely in excess of the available 
value of the property. It is not necessary to discuss in détail the dif- 
férent views taken by counsel touching this matter, or the testimony 
relating to it. It is in évidence that since the adjudication the busi- 
ness of the bankrupt firm continues to be carried on, and that many of 
the creditors who hâve accepted the offer continue to supply the bank- 
rupts with goods, and to do business with them. It is urged that they 
are willing to accept the offer for the reason that their profits in future 
from the conduct of the business will fully repay them for their losses 
in bankruptcy. I do not esteem it to be my duty to discuss the évi- 
dence in détail, or to décide what induced the assenting creditors to 
a'ssent. The bankruptcy law does not make their décision conclusive, 
but only prima facie. Their assent does not relieve the court from 
passing on the question whether the composition is for the best inter- 
ests of ail the creditors. This question is addressed to the judicial 
discrétion of the court, and from its conclusion either party may ap- 
peal. Adler v. Hammond, supra. 

Upon a careful review of the examination of the bankrupts, the 
schedules, ; and ail the évidence before me, I cannot avoid the conclu- 
sion that the nonassenting creditors hâve met the burden of showing 
that the acceptance of the composition will not be for the best interests 
of ail the creditors. The whole testimony leads me to the conclusion 
that the assets should produce nearly double the offer of 15 per cent. 
It is with, hésitation that I corne to a conclusion opposed to that of the 
painstaking and compétent référée, who assigns some very good rea- 
sons for coming to his conclusion. Some of the reasons which he 
assigns, howeyer, are not tenable, and would enlarge the inquiry be- 
yond its legitimate scope. 

The offer of composition is not confirmed. 



JUNG V. AJIERICAN CREDIT INDEMNITT CO. 

(Circuit Court, E. D. Louisiana. April 22, 1910.) 

No. 13,733. 

INSUBANCB (i 432*) — Ceedit Indbmnity fOLiciES— Losses Covebed. 

A crédit indemiiity policy insured against a loss not exceeding .$4,000 
on aceounts of persons rated by a mercantile agency, above an Initial lo!« 
to be borne by insured equaling 2% per cent, of his gross sales, not less 
than $180,000. A rider provided that losses on unrated debtors should 
be covered as follows: The gross amount covered on any one debtor 
should be 75 per cent, of $500 gross Indebtéduess. The aggregate losses 
recoverable on a policy under the rider should be 75 per cent, of $4,000. 
The amount of the initial loss should be calculated on the net losses under 
the rider and the policy. Held, that the contract insured against loss 
on unrated aceounts up to $3,000, after deducting the Initial loss to be 

•For otUer cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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borne by insured; the rider not belng subject to constructiou, as not In- 
suring unrated accounts, and as merely permittlng considération of losses 
on them in estimating the net Initial loss. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 432.* 

Crédit in.siirance, see notes to American Crédit Indemnity Co. v. Wood, 
19 C. C. A. 271 ; Same v. Atliens Woolen Mills, 34 0. C. A. 165.] 

At L,aw. Action by L. E. Jung against the American Crédit In- 
demnity Company. Verdict directed for plaintiff. 

Chas. J. Theard and Sol. Wolff, for plaintifï. 

Farrar, Jonas, Goldsborough & Goldberg, for défendant. 

FOSTER, District Judge. I may as well state my reasons for di- 
recting a verdict in this case. This is a suit, gentlemen, on a policy 
of crédit indemnity insurance. The policy is for $-l:,000, and it is ad- 
mitted that the total loss of the plaintiff has been $18,451.46. It also 
appears that he has two kinds of accounts, one terined "rated ac- 
counts," which are accounts of debtors falling within the ratings of 
R. G. Dun as set out in paragraph 2 of the conditions of the policy, 
and the other called "unrated accounts," consisting of ail other ac- 
counts. The policy reads, in part, as follows: 

"The American Crédit Indemnity Company, In considération of the représen- 
tations and warrantles made in the application for this bond or any prier 
bond of indemnity issued to the indemnified by this Company, and upon pay- 
ment of three hundred dollars premlum, hereby guarantees L. E. Jung, of 
New Orléans, La., engaged in the business of wholesale liquors, etc., to an 
amount not exceeding four thousand dollars, agalnst actual loss, in excess 
of the initial loss of not less than forty-five hundred dollars to be borne by 
the Indemnified as bereinafter provided, which may be sustained by the in- 
demnified through the insolvency of debtors as bereinafter deflned, occurring 
during the term of this bond, and be covered under and proven in accordance 
with the provisions hereof, on the indemnified sales of merchandise shipped 
and delivered during the term of this bond, in the usual course of sald Ijusi- 
ness to Individuals, firms, or copartnerships or corporations. In the United 
States of America or in the Dominion of Canada. The term of this bond 
shall be from the Ist day of October, 1907, to tbe 30th day of September, 
1908, both days inclusive. The sald initial loss, to be borne by the indemnified, 
shall be two and one-half per cent, of the total amount of the gross sales 
by the indemnified of merchandise shipped and delivered, during the term 
of this bond. In said United States and Dommiou of Canada, but sald per- 
centage shall be calculated on sales of not less than $180,000, and said initial 
loss shall be deducted, as bereinafter provided, from the aggregate amount of 
the net covered, proved losses ascertained in the adjustment." 

Paragraph 2 of the provisions refers to the rating of the debtor and 
reads as follows: 

"No loss is covered by this bond, unless the debtor to whom the goods were 
shipped and delivered siiall hâve in the latest published book of the Duu & Com- 
pany Mercantile Agency at the date of tbe shipment one of the ratings of the 
sald Agency, both as to capital and crédit, as tabulated below. The gross 
amount to be covered on any one Insolvent debtor shall be limlted to 30 per 
cent, of the lowest amount of his capital rating where the flrst crédit rating 
follows, but shall be limlted to $2,000 gross, and shall be llmited to 30 per 
c-ent. of the lowest amount of his capital ratiug where the second crédit rat- 
ing follows, but shall also be llmited to .$2,000 gross." 



•For otîier cases see samo topic & % numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Then there are some further provisions and a schedule of ratings 
it is not necessary to read. To this policy is attached the following 
rider : 

"By tWs rider, attaehed to and made part of bond No. 51612—0 Issued by tba 
American Crédit Indemnity Co., of New York, to L. E. Jung, of New Orléans, 
La., it is agreed that tlie following provisions shall be added to and made 
part of section No. 2 of this bond: If the governing rating of the debtor is 
a rating not covered under the body of said section No. 2, or If it Is hlanlc 
as to capital or crédit, or both (blank blank), a loss on such debtor, if otlier- 
wise comlng witliin the provisions of this bond, shall be covered to the follow- 
ing exteut: The gross amount covered on any one sucli insolvent debtor shall 
be 75% of the indebtedness at the tlme of hls insolvency but shall be limited 
■to 75% of $500 gross: Provided, that the aggregate of the net losses to be in- 
cluded in the adjustuieut under this bond on ail debtors coming within the 
provisions of this rider be limited to 75% of $4,000. The net amounts of prov- 
en losses covered under this rider shall enter with the net amounts of ail oth- 
er losses covered and proveu under this bond in calculating under section No. 

tUe amount from which the initial loss, to be borne by the indemnifled, shall 
be dednctej, and this rider shall in ail respects hâve the same effect as If its 
provisions had been ineorporated in the body of said section No. 2." 

And section 6 refers to certain amounts that sliall be deducted in 
estimating the initial loss, such as the amount collected, the value of 
secunties given, the amount of goods returned, or recovered by légal 
proceedings. 

It is admitted that the plaintiff lost $954.73 on what might be termed 
the rated accounts, and $17,496.73 on the nonrated accounts. He sues 
for $3,000 on his nonrated accounts, and for $954.73 on his rated ac- 
counts. The Company, however, contends that it is not liable for any- 
thing as the provisions in the rider and the last paragraph mean that 
there is no insurance whatever on unrated accounts, but that, in esti- 
mating the net initial loss, $3,000 of unrated accounts may be consid- 
ered, and, as there was only $954.73 loss on rated accounts, that, 
taken together with the $3,000 allowed under their construction, would 
not make up the initial loss of $5,000 that the plaintiff would be re- 
quired to lose before he could recover anything. 

It may be that the language of the policy and the rider are sus- 
ceptible of this construction. But I must confess that my mind is not 
subtle enough to grasp it. It seems to me that the plain common- 
sense interprétation of the entire poHcy is that this plaintiff was in- 
sured against loss on his unrated accounts up to $3,000, provided he had 
first made his initial loss of $5,000. Therefore, in that view of the case, 

1 must direct a verdict for the plaintifï for $3,954.73. It would hâve 
been very easy for the company to hâve put their construction in a 
simple sentence of a f ew words. They hâve not seen fit to do so, and 
it seems clear to me that any business man or layman, not an adjuster 
or actuary, in construing this policy, would adopt the interprétation 
that I hâve given it. 

Of course, if I am wrong on that, the appellate court will very 
speedily correct me. 
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EATOK V. CARGO OF LrMBER. 
(District Court, E. D. New York. May 6, 1910.) 

1. Shipping (§ 171*) — ^Dbmubeage— Construction or Charter— Delat in 

Reaching Dock. 

A provision of a ctiarter party requiring the charterer to pay towing 
eliarges from the moutli of a creek to the dock of the charterer thereon for 
discharge does not require the charterer to provide the tug to do such 
towing nor render it liable for delay in obtaining such tug. 
[Ed. Note. — For other cases, see Shipping, Dec. DIg. § 171.* 
Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. O. A. 4.] 

2. Shipping (§ 181*) — Demurrage— Lat Days— Notice— Akbival op Ves- 

sel. 

A provision of a charter party that lay days for discharging shall 
commence "from the tlme the captain reports his vessel ready to dis- 
charge cargo in New York harbor," where other provisions show that 
she was to discharge at the charterer's dock some distance up a creek, 
did not entitle the vessel to compute her tlme from notice of readiness 
whlle lying in the harbor before proceediug to the dock, when the delay 
was caused by the captain and exceeded the time lost. 

[Ed. Note. — For other cases, see Shii>plng, Cent- Dig. §§ 589-591; 
Dec. Dig. § 181.*] 

In Admiralty. Suit by Frédéric R. Eaton against cargo of lumber, 
lately on board schooner Edward T. Stotesbury. Decree for re- 
spondent. 

Henry W. Goodrich, for libelant. 

Solomon C. Whitbeck, for claimant. 

CHATFIELD, District Judge. The libelant chartered to certain 
parties a schooner, the Edvv'ard T. Stotesbury, for a trip from Mobile, 
Ala., to New York. The charter party provided that the vessel 
should be discharged at a rate "not less than 60,000 feet per running 
day, Sundays .and légal holidays excepted, commencing from the 
time the captain reports his vessel ready to discharge cargo, in 
New York harbor. Time consumed in shifting vessel to count as 
lay days." The charter party further provided: 

"Charterers to pay towing mo«th of Newtown creek to Cross, Aiistin & 
Ireland Lumber Co. and return." 

The vessel arrived in the harbor of New York within the time 
orovided for in other parts of the charter party, but was delayed 
ifter reporting her arrivai in getting the necessary tugboats and in 
proceeding up Newtown creek to the dock of the charterer. Cross, 
Austin & Ireland Lumber Company. The unloading was begun away 
from the face of the dock, owing to certain delays in securing a 
oerth, but the actual rate of unloading and the amount of time con- 
sumed in moving the vessel from that dock to a différent location near 
the Gowanus creek and finishing the unloading there was at a more 
rapid rate than the minimum provided by the charter party ; some of 
the lost time thus being savedl. 

*For other cases see same topic & g htjmbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 33 
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Without go'mg into détails, but taking the dates testified by the cap- 
tain, vvho seems to hâve erroneously copied the mate's memoranda 
for the log, and thus credited two d'ays which he might hâve included, 
the actual situation is that from January 19th, the day the boat arrived 
in the harbor and proceeded to an anchorage, until the 6th day of 
February at 1 p. m., amounts to 16 days exclusive of lay days, which 
the discharge of cargo at the rate specified would consume. From 
Saturday, February 6th, until February llth, 5% days were lost, for 
which this action is brought. 

The libelant contends that the provision in the charter compelling 
the charterer to pay the towing from the mouth of Newtown creek 
to the dock frees the boat and its captain and owners from any re- 
sponsibility for the time lost in accomplishing that towing, and also 
that the language "ready to discharge cargo, in New York harbor," 
means from the time the vessel reported in the harbor rather than the 
time when d'ocked ready to discharge. 

It would seem that, if the expenses of towing were to be repaid 
by the charterer, the vessel could not thereby be relieved from proceed- 
ing under the charter to the place of unloading. At the most a de- 
mand upon the charterer to furnish the tow would hâve been neces- 
sary before responsibility for failing to provide a tugboat could be 
thrown upon those who were responsible for the cost. In addition, 
the arrivai in the harbor ready to discharge cargo was, under ordinary 
circumstances, an ambiguous provision, and, in view of the other 
provisions showing that the cargo was to be unloaded some distance 
up Newtown creek, it is impossible to consider that the parties to the 
«harter intended to hâve the boat report its readiness when lying in 
the harbor. 

Allowing the usual time of 24- hours to report and to be taken to 
a dock, it would seem that the balance of the time 4% days, should 
not be counted against the vessel, as some 8 days elapsed before she 
was in her berth, and none of this seemS to be the fault of the char- 
terer, but was rather because of the insistence of the captain in main- 
taining his construction of an ambiguous charter. 

The libel will be dismissed, but without costs. 



PENXSYDVANIA STEEL 00. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. July 8, 1910.) 

Receivees (§ 88*) — Claims— Compromise. 

Where tlie receiver of a street railway company had claims against a 
securlties company arnountlng to $8.015,555.24, including interest, but, 
to recover sucli sum, it would be necessary for him to prevail on sub- 
stantially every one of the questions in controversy between himself and 
tbe varions défendants, involvlng in one case a doubtful appeal to the 
Sni>renie Court of the United States, and the amount of interest on such 
claim alone was $1,200,000, he would be directed to accept a cash com- 

'For other cai^es Bee same topic & § nuajbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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promise offer to pay hlm $5,500,000, especially where It was approved 
by substantially ail the interests affected. 

fEd. Note.— For other cases, see Recelvers, Cent. DIg. 5 162; Dec. Dig. § 88.»] 

In Equity. Suit by the Pennsylvania Steel Company against the 
New York City Railway Company and the Metropolitan Street Rail- 
way Company. Pétition by receiver of the New York City Railway 
Company for instructions concerning an offer of compromise of judg- 
ment against the Metropolitan Securities Company and suit against the 
same company and others. Acceptance of compromise directed. 

Byrne & Cutcheon, for complainant. 

James L. Quackenbush, for défendant. 

Dexter, Osborn & Eleming, for receiver of New York City Ry. Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. Notice of hearing bas been given 
and représentatives of various interests baye appeared. The facts are 
fully set forth in the pétition and itS' several schedules which were 
filed June 29, 1910. The situation of the judgment and the suit is 
specifically treated of in the opinion of counsel filed therewith. Ir- 
respective of the other considérations referred to, the cash offer of 
$5,500,000 is a large one. The total amount of receiver's claims, in- 
cluding interest, is $8,615,555.24, but to recover that sum it would be 
necessary for him to prevail on substantially every one of the questions 
in controversy between himself and the various défendants. Defeat 
on two or three points only might resuit in producing after some years 
a smaller sum of money than is now ofïered. What thèse contro- 
versies are may be seen by référence to the opinion of counsel. In the 
one case it is apparent that the question raised would hâve to be taken 
to the Suprême Court in view of its décision in Old Dominion Copper 
Co. v. Lewisohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025. 
Whether that court would take the broad view contended for by the 
receiver and which is essential to his success no one can f oretell. Ir- 
respective of the other serious questions referred to in the papers pre- 
sented, it is to be remembered that the suit against the Metropolitan 
Securities Company impleaded with certain directors of the New York 
City Railway Company is one for a diversion of capital of the last- 
named company to the treasury of the former. Whether or not under 
thèse circumstances interest could be recovered against any one other 
than the corporation défendant which received the diverted capital is 
problematical. That corporation is already bankrupt. The item of 
interest on this claim alone amounts to $1,200,000. In the other suit, 
called the stockholder's suit, the various défenses are set forth in the 
opinion of counsel, and it is manifest that there are difficulties in the 
way of recovery which indicate a protracted litigation with no cer-. 
tainty as to the ultimate resuit. Moreover, if such litigation were en- 
tirely successful in ail respects, the resuit would be a large judgment 
against another corporation concerned with traction in this city, and as 
the expérience of this receivership has indicated, it sometimes hap- 
pens that when a particularly large judgment is obtained against such 
a corporation it turns eut to be insolvent. 

•Por other cases see same topio &. i humbee in Dec. & Am. Dlgs. 1807 to date, & Rep'r Indexe» 
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In vîew of ail thèse circumstances, it seems wise for the rece'ver to 
accept the offer, and he is instructed to do so. Even if the court en- 
tertained any doubt as to the wisdoni of siich a course, the same in- 
structions would be given in view of the substantially unanimous ex- 
pression of approval by the représentatives of the creditors and of ail 
other interests, who hâve appeared. The receivers and their counsel 
are to be congratulated on the great success which has attended their 
untiring efforts to secure something out of the choses in action which 
the initiation of the receivership placed in their hands. 



COMPANIA AZUCARERA CUBANA v. INGRAHAM, MAXWELL 

& BEALS. 

(Circuit Court, D. Connectieut. July 14, 1910.) 

No. 737. 

1. Courts (§ 350*) — Fbdeeai. Ootjrts— Common-Law Actions— Mode of Proop 

• — Dépositions. 

Under the express terms of Rev. St. § 861 (U. S. Comp. St. 1901, p. 661), 
In common-law actions in tlie United States courts, the wltnesses must 
appear in open court, unless tue case falls witliin one of the statutory ex- 
ceptions. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 923; Dec. DIg. 
§350.* 

Conformity of practlce In common-law actions to that of state court, see 
notes to G'Connell v. Reed, 5 C. C. A. 594, Nederland Life Ins. Co. v. Hall, 
27 C. C. A. 392.] 

2. COUBTS (§ 350*) — FEDERAL COURTS — DEPOSITIONS DK BENB ESSE— FOREIGN 

WlINESSES. , 

ïestlmony of foreign wltnesses cannot be taken under Bev. St. § 863 
(TJ. S. Comp. St. 1901, p. 661), authorlzlng dépositions de bene esse. 

[Ed. Note. — For othOT cases, see Courts, Cent. Dig. § 923 ; Dec. Dig. % 
350.*] 

3. Courts (§350*) — Fédéral Praotice— Foreign Witnessbs. 

Under Act Cong. March 9, 1892, c. U, 27 Stat. 7 (U. S. Comp. St. 1901, 
p. 664), authorlzlng dépositions to be taken in causes In the fédéral courts 
in the mod.e prescribed by the state laws, and under the Connectieut law, 
permltting the taklng of dépositions of nonresidents and providing for 
their oral examination, direct and cross, the Circuit Court for the District 
of Connectieut can grant a dedlmus potestatem to take dépositions In 
Cuba, where otherwise there will be a faiiure or delay of justice. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 923; Dec. DIg. 
§ 350.*] 

4. Courts (§ 334*) — Fédéral Praotice— Judicial Power. 

Fédéral courts cannot go beyond fédéral authority, and adopt spécial 
privilèges or restrictions enforced by states, in thëir courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 899; Dec. Dig. 
S 334.*] 

At Law. Action by the Compania Azucarera Cubana against In- 
graham, Maxwell & Beals. Plaintiffs apply for dedimus potestatem. 
Application granted. 

John K. Beach and Wollman & Wollman, for plaintiffs. 
J. L. Barbour and R. A. Knight, for défendants. 



•For oUier cases see saine topic & i numebb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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PLATT, District Judge. The plaintiffs hâve filed an affidavit in 
support of their application for a dedimus potestatem to take déposi- 
tions in Cuba, which seems to show clearly that, unless some form 
of order shall be granted, there will be ? failure or delay of justice. 
It is clear that by by section 8G1, Rev. St. (U. S. Comp. St. 1901, p. 
661), the Congress has taken charge of the mode of proof in the trial 
of actions at conimon law. The witnesses must appear in open court, 
unless a situation arises which is governed by one of the subséquent 
exceptions. 

Plaintiffs find no aid in section 863, because the testimony of for- 
eign witnesses cannot be taken de bene esse. The Alexandra (D. C.) 
104 Fed. 907. They are driven to section 866, providng for the tak- 
ing of dépositions according to common usage. 

Fédéral courts cannot exercise their discrétion to go beyond fédéral 
authority and adopt spécial privilèges or restrictions enforced by states 
in their courts. Nat. Cash Reg. Co. v. Leland, 94 Fed. 502, 37 C. 
C. A. 372 ; Hanks Dental Ass'n v. Tooth Crown Ce, 194 U. S. 309, 
24 Sup. Ct. 700, 48 L. Ed. 989. 

When the judiciary act (Act Sept. 34, 1789, c. 20, •§ 30, 1 Stat. 88) 
was passed in 1789, and when amended in 1872 (Act May 9, 1872, c. 
146, 17 Stat. 89), out of which section 866 émerges, it is clear that 
the "common usage" was to take dépositions upon written interrogato- 
ries ; but in 1892 Congress passed an act (Act March 9, 1893, c. 14, 
27 Stat. 7 [U. S. Comp. St. 1901, p. 664]) providing for an additional 
mode of taking dépositions, authorizing them to be taken "in the mode 
prescribed by the laws of the state in which the courts are held." 

The state of Connecticut permits its courts to take dépositions of 
nonresidents, and expressly provides for the oral examination, direct 
and cross, of the witnesses. The power of this court to make the 
order asked for is, therefore, positive and clear. U. S. v. Fifty Boxes, 
etc. (D. C.) 92 Fed. 607. 

A draft form of order was at one time submitted to the court, but 
is not now in hand. Counsel can hardly expect me, with the multitude 
of différent matters which burden me daily, to keep in mind the dé- 
tails of the order. I can say in a gênerai way, however, that, if the 
défendants remain constant in their objections to the form, I am 
not inclined to grant it as presented. It must be more spécifie, in 
the first place, as to the names and addresses of the witnesses to be 
examined. But, in addition to that, the défendants should not be com- 
pelled to incur the expense of attendance at the hearings in Cuba, 
and yet no satisfactory way of getting the facts which Cuban wit- 
nesses may testify to properly before our jury occurs to me, unless 
such witnesses are subjected to cross-examination at the time they 
give their direct. 

I will settle the form of the order on July 26th, at 11 a. m., at 
Hartford, and shall expect counsel on both sides to confer as to the 
détails, so as to be as nearly in harmony as possible before we corne 
together. 
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UNITED STATES v. 420 SACKS OF FLOUR. 

(District Court, E. D. rx)uîsiana. March 29, 1910.) 

No. 14,173. 

1. COMMEHCE f§ 55*) PtTBE FOOD AND DRUO ACT— CONSTITUTIONALITY. 

Pure Food and Drug Act June 30, 1990, c. 3915. 34 Stat. 7G8 (TJ. S. 
Comp. St, Supp. 1909, p. 1187). proliibitlng the transportation of adulter- 
afed and misbranded food in interstate coinmerc-e, is not uneonstitutional 
as an attempted exercise by Congress of police power belonging to tlie 
States. 

FEd- Note. — For other cases, see Commerce, Cent. Die. § 91 ; Dec. Die. 
§ 55.*] 

2. Statdtes f§ 47*)— Pure Pood and Drug Act^-Certaintt. 

Pure Food and Drug Act June 30. 1906. e. 3915, 34 Stat. 768 (U. S. 
Comp. St. Supp. 1909, p. 1187). is not void for uncertainty and indefinite- 
ress, in that no standard of grade, quality, or purlty is prescribed, but 
that the détermination of the standard is left to the courts, as snch ob- 
jection may be obvlatpd by requirlng spécifie and properly drawn pleadings. 

fÉd. Note. — For other cases, see Statutes, Cent. Dig. § 47; Dec. Dig. 5 
47.*] 

Libel by the United States against 430 Sacks of Flour, claimed by 
the Mtm Mill & Elevator Company. On exception to the libel. Dis- 
missed. 

Charlton R. Beattie, for the United States. 
A. E. Helm, for claimant. 

FOSTHR, District Judge. In this case a libel was filed by the 
United States against 420 sacks of flour alleged to hâve been brought 
into Louisiana by interstate shipment from Kansas, in violation of 
the pure food and drugs act (Act June 30, 1906, c. ,3915, 34 Stat. 768 
[U. S. Comp. St. Supp. 1909, p. 1187]). The ^tna Mill & Elevator 
Company has claimed the flour and filed exceptions to the libel on the 
following grounds: 

"First That Food and Drugs Act June 30, 1906, under the authority of 
which the libelant herein Instituted thèse proceedings, is wholly invalid, un- 
constitutional, and vold. In that sald act in ternis and by intendment is In 
violation of article 1, section 8, paragraph 3, of the Constitution of the 
United States, and is in further yiolation of so much of article 5 of the amend- 
ments to the Constitution of the United States as prescribes that no person 
shall be deprived of life, liberty or property without due process of law; and 
is further in violation of article 10 of the amendments to the Constitution 
of the United States. 

"Second. That the said act, known as the Food and Drugs Act of June 30, 
1906, Is wholly illégal and void by reason of the fact that it is uneertain and 
Inijefinite, and that sald uncertainty and indefiniteness apply to the whoie 
of said law, and partieularly in this: That the law itself does not define any 
standard of grade, quality, or purlty, and In this regard delegates législa- 
tive functions to the court elothed with jurisdlctlon of cases of a civil or 
ci-iminal nature brought under this law." 

It is urged by claimant that Congress intended to enact, and in fact 
has enacted, a police régulation, and that, having such intention, the 
power vested in Congress to regulate interstate commerce is insufh- 

*For other cases see same topic & S nuubub in Dec. & Am. Digs, 1907 ta date, & Rep'r Indexes 
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cient to validate the act. I cannot agrée with this contention. To 
my mind it is immaterial what the intention of Congress was, if it 
had the power to enact the législation. That it did so hâve, I con- 
sider well settled. In the Lottery Case, 188 U. S. 321, 23 Sup. Ct. 
321, 47 L. Ed. 492, the Suprême Court upheld the validity of the law 
prohibiting the sending of lottery tickets from one state to another, 
and, reasoning by analogy, it seems perfectly clear that Congress can 
prohibit the shipment in interstate commerce of food that has been 
adulterated, or labeled so as to defraud or mislead the public. 

The second contention I consider equally without merit. While 
the act is necessarily broad in its terms, the courts can well protect 
the rights of parties in each particular case by requiring spécifie and 
properly drawn pleadings. 

The exceptions must therefore be overruled. , 



In re T. H. BUNCH CO. 

Pistriet Court, B. D. Arkansas, W. D. June 23, 1910.J 

No. 1,167. 

1. CONTRACTS (§ 13S*) — ILLEQAI. TRANSACTION— RELIEF. 

If plaintiff does not reciuire the aid of an illégal transaction to estab- 
lish his claim, he tnay recover if defeudant has possession of a thiug of 
■value beloiigiug to plaiutiff, though un illégal transaction was luvolved 
tlierein. 

[Ed. Note.— For other cases, see Contracta, Cent Dig. §9 681-700 ; Dec. 
Dig. § 13S.*] 

2. Bankbuptcy (§ 314*) — Claims Pkovable. 

Kirby's Dig. Arlt. § .530. provides that no property transported by a 
carrier shal! be delivered except on surrender and eancellation of the blUs 
of ladlng. A carrier delivered grain without requiring surrender of sueh 
bills of ladlng, and the cousignee deposited some of the bills as collatéral 
seeurity for loans, and some of them were held by the original vendors 
when the consignée became bankrupt. The carrier took assignments of 
the drafts secured by the bills of lading, and open accounts, and bills of 
lading owned by the original vendors, and proeured the bills of ladlng. 
Beld that, though the carrier had violated the statute, it could recover 
against the bankrupt's trustée on the assignments. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

3. CONTKACTS (§ 136*) VALIDITT— ACTS "MaLUM in Se" and "MaLA PlOHlB- 

ITUM." 

A distinction is made between aets "malum in se," which are generally 
regarded as absolutely void in the sensé that no right or claim can be 
derived from them, and aets which are "mala prohihitura," which are 
void or voîdable, according to the nature of the thing prohibited. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 681-700 ; Dec. 
Dig. § 136.* 

For other définitions, see Words and Phrases, vol. 5, p. 4296 ; vol. 6, p. 
4315.] 

4. Statutes (§ 241*) — Construction— Validity of Contract. 

When a statute imposes siiecific penalties for its violation, where the 
act Is not mahim in se, and the purpose of the statute eau be accomplished 
without declarlng contracts in violation thereof illégal, the inference is 

*For other cases see sams topic & i numbeb in Dec. & Am. Digs, 1907 to date, & Itep'r Indexes 
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that ît was not the législative Intent to render such contracta illégal and 
unenforeeable, and the court must examine the entire statute to dlscover 
■whether the Législature intended to prevent courts from enforcing con- 
tracts based on the act prohibited, and, unless it does so appear, only the 
penaltles imposed by the statute can be enforced. 

[Ed. Note.— For other cases, see Statutes, Cent. Dlg. §§ 322, 323 ; Dec. 
Dlg. § 241.*] 

6. Careieks (§ 20*) — Caeriage of Good&— Deliveet Without Suerendee or 
BiLi, or Ladinq — Penalty— Statutoby Provisions. 

Kirby's Dlg. Ark. § 530, provides that no property deposlted for whlch 
bllls of ladlng hâve been issued shall be delivered up by a carrier, except 
on surrender and cancellation of such bllls of lading. Section .531 provides 
that any person vlolatlng the provisions of the act shall be deeinéd guilty 
of a crime, and upon conviction fined, not exceeding $5,000, or Imprisoned 
In the penltentlary not exceeding flve years, or both, and also provides 
a liability In a civil action for ail damages sustained by the owner of the 
bill of lading. Eeld, that It was not the législative intent to impose upon 
a carrier delivering goods to a consignée without surrender or cancella- 
tion of the bill of lading, in addition to the fine and civil liability, the 
further penalty of being prohibited from collecting the value of the goods 
illegally delivered and converted to the consignee's own use. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 20.*] 

In the matter of the T. H. Bunch Company, bankrupt. On pétition 
for review of allowance by the référée of a claim of the Chicago, Rock 
Island & Pacific Railway Company. Action of référée approved. 

As some of the clalms are not questloned, It is Qnly necessary to state 
the f acts bearlng upon the dlsputed clalms, amounting to $205,767.53. The 
clalm as originally presented stated that the railway company Is a common 
carrier engaged in the transportatlon of freight In and through the state 
of Arkansas and other states ; that the bankrupt, which was engaged In the 
clty of Little Rock in the grain and produce business, procured from said 
railway company the delivery of a large number of cars of corn, oats, hay, 
and other grain and merchandise whlch had been consigned by the shippers 
thereof to shippers' order, and which were surrendered and delivered by the 
railway company to the 'bankrupt without surrender of the bllls of lading, 
whereby the railway company had been compelled to pay to the holders and 
owners of bills of lading the sums of money now clalmed ; that the said bllls 
of lading had been hypothecated by the bankrupt as collatéral security to 
certain notes and accepted drafts, and upon payment by the railway com- 
pany to the holders of the bills of lading thèse notes and accepted drafts 
were assigned to it. About $35,000 of this amount was paid to the original 
vendors, who had not parted with the bills of lading, and they assigned 
thèse bllls of lading to the railway company. The various notes, accepted 
drafts, and accoxints are fully set out in the proof of claim, and It Is unneces- 
sary to set them out In this statement of facts. The asslgnments made by 
the holders of the notes and accepted drafts were In the following form: 

After reeltlng the facts as above stated and describing the bills of lading 
and acknowledglng the receipt of the payment, they proceed as folio ws: 

"In considération of this payment the Chicago, Rock Island & Pacific Rail- 
way Company is hereby released from ail liability on account of said bills of 
lading and ail the Interest of this bank In the aforesaid notes to the amount 

of $ (naming the amount paid to It) is hereby transferred and assigned 

to the said Chicago, Rock Island & Pacific Railway Company, and the said 
railway company is hereby authorized to collect the same from the said T. 
H. Bunch Company or Its reeeivers, successors or assigns, and to use the 
name of this bank In flling suit or taking légal steps to make the said 
collection, it belng understood, however, that ail such proceedings are to be 
at the sole cost and expense of said railway company." 

•For otlier cases see same topic & § numekk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The form of the assignnients made by the yeiiflors who liad not parted 
wlth the bills of ladin,g whieh were marte to shippers' order was as follows: 

"Received of the Chicago, Kock Island & Pacific liallway Company the 

sum of $ (namlng the amouiit due that vendor) lu fuU settlement of 

daims against said company for fallure to deliver car (describlng the car) In 
accordance wlth shippers' order bill of ladlng issned therefor. In consid- 
ération of thls settlement the said blll of ladlng is hereby assigned to the 
said Cliicago, Ilocb Island & Pacific Raihvay Company." 

To thèse clalnis the trustée and the W. B. Worthen Company, a credltor 
of the bankrupt. filed objections. The objections, brlefly stated, are that 
the statements set ont by the rallway company in Its proof of claim and the 
accompanylng exhibits in référence to said payments do not entltle it to be 
subrogated to the debt or demand originally owing by said bankrupt to the 
banks or shippers; that they do not constitute a just, valid, and provable 
debt, claim, or demand owing from said bankrupt to the raihvay company 
for the reason that said sums of money were paid to said banks by the 
rallway company to obtaln its release from a llability it had incurred to them 
by its own unlawful act in wrongfuUy delivering to said bankrupt shlpments 
for which it had Issued negotiable bills of ladhig which had thereafter heen 
hypothecated by the bankrupt to the holders thereof as collatéral seeurity 
to certain notes and aecepted drafts ; that by said payments the rallway 
company obtalned a release from such llability ; that thèse payments were 
made by the raiiway company to obtaln its release from a llability it had 
Incurred by violation of the criminal laws of the state of Arkansas, and 
were in full settlement of the clalms against said rallway company held by 
the holders of the bills of ladlng. 

After thèse objections were filed, the rallway Company, by leave of the 
référée, filed a new and amended proof of claim, in which it claims as assignée. 
and owner of the notes and aecepted drafts of the bankrupt by assignments, 
made to it by the owners thereof. Thèse assignments are in the foUowing 
form, so far as the notes and aecepted bills are affeeted: 

After reciting the receipt of the money from the rallway company and 
descrlbing the bills of ladlng, it proceeds: 

"In considération of thls payment the Chicago. Rock Island & Pacific 
Kallway Company is hereby released from ail llability on account of said 
bills of ladlng, and ail the interest of thls bank in the aforesald notes (whieh 
are descrlbed) is hereby transferred and assigned to the said Chicago, Rock 
Island & Pacific Rallway Company, and the said Chicago, Rock Island & 
Pacific Rallway Company Is hereby authorlzed to coUect the same from 
the said T. H. Bunch Company, its receivers, successors or assigns, and to 
«se the name of thls bank In filing suit or taking légal steps to make the 
said collection, It being understood, however, that ail such proceedings are 
to l>e at the sole cost and expense of the rallway company.", 

The open accounts and bills of ladlng stlll owned by the original vendors 
were assigned as follows: 

After acknowledging the receipt of the money, it proceeds: "In considéra- 
tion of thls payment ail of our interest in the said above-named car and in 
Mil of lading covering said car, and in the account above mentioned, is here- 
by sold and assigned and transferred to the said Chicago, Rock Island & 
Pacific Rallway Company, its successors and assigns" — and then authorizes 
the rallway company to collect the same in the same manner as in the other 
assignments. 

Thls amended proof was filed on May 19, 1910. The same objections were 
filed by the trustée and the credltor as were filed to the original, and the 
further objection made that the original asslgiimeut as set out in the origi- 
nal proof of claim was only a release of the llability of the rallway company 
to the holders of the bills of ladlng, and not an assignment of the. indebted- 
ness secured by said bills of ladlng, and that the assignments mentioned 
In the amended complalnt were not made until after objections had been filed 
to the allowance of the original claim, and that the assignments were dated 
back to the date when the payments were made for the purpose of avolding 
the défense set up m the objection to the allowance of the claim, 

The statutes alleged to hâve been violated were enacted in 1887 and are 
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<ligested as chapter 15 of Klrby's Digest. So far as applicable to the issues 
Involved herein, they are as follows: 

"Sec. 528. No master, owuer or agent of any boat or vessel of any descrip- 
tion, forwarder or officer or agent of any raiiroud, transfer or transportatlon 
Company, or other person shall slgii or give away any blll of lading, receipt 
or other voueher or document for any merehandise or property by wlilcli it 
shall appear that such merehandise or property bas been shipped on board 
of any Imat, vessel, railroad car or other vehlcle, uuless the same shall hâve 
been actually shipped and put on board, and shall be at the tiuie actually ou 
board or dellvered to such boat, vessel, car or other vehicle, or to the owner 
or owners thereof, or Iiis or their airent or agents, to be carried and cou- 
veyed as expressed in such bill of lading, receipt or other voueher or docu- 
ment. 

"Sec. 529. Ail receipts issued or given by any warehouseman, wharflnger 
or other person or firni, and ail blJls of lading, transportatlon receipts and 
fontracts of aflCreightment issued or given by any person, boat, railroad, trans- 
portatlon or transfer Company for goods, wares, merehandise, cotton, grain, 
flour or other produce or commodity, shall be and are hereby made negotlable 
by written indorsement thereon, autt dellvery in the same manner as bills of 
exchange and promissoiy notes ; and no printed or vs'ritten conditions, clauses 
or provisions inserted in or attached to any such receipts, bills of lading or 
contracta shall in any way limlt the negotiability, or affect any negotiation 
thereof, nor in any manner Impair the right and duties of the parties thereto, 
or persons iuterested thereln ; and every such condition, clause or provision 
purporting to llmit or affect the rights, duties or liabilities created or declared 
in this act shall be vold and of no force or effeet. 

"Sec. 530. Warehouae receipts given by any warehouseman, v?harflnger or 
other person ôr flrm for any goods, wares, merehandise, cotton, grahi, flour 
or other produce or commodity, stored or deposited, and ail bills of lading 
and transportatlon receipts of every kind given by any carrier, boat, vessel. 
railroad, transportatlon or transfer company, may be transferred by indorse- 
ment in writing thereon, and the dellvery thereof so indorsed, and any and 
ail persons to whom the same may be transferred shall be deemed aud held 
to be the owner of such goods, V(-ares, merehandise, cotton, grain, flour or 
other produce or commodity, so far as to give validity to any pledge, lien or 
transfer given, made or created thereby, as on the faith thereof, and no prop- 
erty so stored or deposited, as specifle<l in such bills of lading or receipts, 
sball be delivered except on surrender and cancellation of such receipts and 
bills of lading; provided, that ail such receipts and bills of lading which shall 
bave the words, 'Not negotlable,' plainly written or stamped on the face there- 
of, shall be exempt from the provisions of this act 

"Sec. 531. Any warehouseman, wharflnger, forwarder or other person who 
shall violate any of the provisions of this act shall be deemed guilty of a 
crlminal offense, and upon Indictment and conviction shall be flned in any 
eum not exceeding five thousand dollars, or imprisoned in the penitentiary 
of this State not exceeding five years, or both; and ail and every person or 
persons aggrleved by the : violation of any of the provisions of this act may 
hâve and malntaln an action at law against the person or persons, corpora- 
tion or corporations violating any of the provisions of this act, to recover ail 
damages which he or they may bave sustained by reason of any such viola- 
tion as aforesaid, before any court of compétent jurisdiction, whether such 
person Or persons shall bave been convicted of fraud as aforesaid under 
this act or not 

"Sec. 532. Ail the provisions of this act shall api)ly to bills of lading, and 
to ail persons or corporations, their agents or servants, that shall or may 
issue bills of lading of any kind or description, the same as If the words 
'forwarder' and 'bllls of lading' were mentioned in every section of sald act" 

By an act approved May 23, 1907, this statute was amended as follows: 

"Section 1. That It shall be lawful for a shipper or consignée of goods to 
nrake, exécute and deliver to, and the carrier to take and receive a good, 
sufflcient and valid bond in a sum double the value of the goods, condltioned 
that, the shipper or consignée shall witliin a reasonable time thereafter, 
deliver to the carrier the original receipts and bills of lading issued for said 
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goods or shall pay the value of said goods to tlie carrier upon demaiid ; and 
upon the exécution and dellvery of said good, sufiieient and valid bond as 
aforesaid, it sliall Ise lawfiil for the carrier to deliver up the said goods to 
the shipper or consignée, without requirlng the immédiate surrender of said 
original bills of ladlng and receipts and -for so dolng the carrier shall not 
incur the penalty of the law as set forth in ehapter 13 of Kirby's Digest" 
Sess. Acts Ark. 1907, p. 801. 
ïhe facts are practically undisputed, and the court flnds them as follows: 
That the railway company is a common carrier, as alleged in the proof 
of claim, and that the bankrupt was engaged In the grain and produce busi- 
ness in the city of Llttle Rock; that said bankrupt made Its purchases in 
large lots in Kansas, Nebraska, Missouri, and other western states. Thèse 
purchases of grain would be shipped over the railway's Une to Little Rock, 
and bills of lading issued by it to the vendor consigned to the shipper's order. 
The shipper, who was also the vendor, would then draw on the bankrupt 
for the purchase priée of the shipment, attaching the draft to the bill of lad- 
lng, which was indorsed by the shipper, wlth directions to deliver to the 
bankrupt upon pay ment of the draft. Most of thèse drafts were sold by 
the shlppers to varions banks who sent them to banks at Little Rock for col- 
lection. The bankrupt would elther pay thèse drafts wlth loans obtalned 
from local banks executing its notes and leavlng the bills of ladlng as col- 
latéral security, or aocept the drafts in order that the local banks could remit 
for them and carry them as loans to the bankrupt with the bill of ladlng as 
security. Shipments to the value of Ç35,000 were made in the same manner, 
but the drafts were not negotiated by the vendors ; they retalnlng the same. 
The business of the railway company with the bankrupt being very exten- 
sive, and the shipments frequently reachlng Little Rock before the arrivai 
of the drafts wlth the bills of ladlng attached, the bankrupt and railway 
company agreed that, if the bankrupt would exécute to the railway company 
a bond in the sum of $25,000 to seeure It for shipments delivered without 
surrender of the bills of lading, shipments to the value of that sum would 
be delivered to it without the surrender of the bills of lading, whlch were 
to be surrendered as soon as they arrlved and were taken up by the bank- 
rupt. The local agent of the railway company, who had positive instructions 
not to make deliverles of shipments without the surrender of the bills of 
ladlng exceeding in value the amount of the bond, made them largely in 
excess of the bond, relying upon the bankmpt's assurance that the bllla 
of lading were in Its possession and would be delivered to him at later dates r 
the excuse being that the grain was needed at once for reshipment, and that 
the bills of lading, although in i)ossession of the bankrupt, would bave to be 
entered on its books and checked off, whlch caused a delay. 

At one time, the agent testified, when he called for bills of lading, the 
président of the bankrupt corporation showed him a large number of the 
bills of lading then in Its safe, but which had not been checked off, and for 
that reason not delivered to him. When the grain company became insolvent, 
It was found that bills of lading for shipments delivered to the bankrupt in 
excess of the bond were held by banks as collatéral or loans as above set 
forth, and some were held by the original vendors, amounting to the sum now 
in dispute. The railway company paid thèse claims off in Oetober, l&œ, 
shortly after the Insolvency proceedlngs had been begun, taking the aSKign- 
ments as set ont in the original proof of claim. After the olj.iections had 
been made by the trustée and créditer, they procured the assiguments set 
ont in the amended proof of claim, antedating them so as to correspond wlth 
the dates the payments were made by it. The amounts claimed by it are 
justly owlng by the bankrupt on its notes and accepted bills and open ac- 
counts of the vendors. 

Thos. S. Buzbee, for railway company. 

Rose, Hemingway, Cantrell & Loughborough, for trustée. 

W. L. & D. D. Terry, for W. B. Worthen Co. 

TRIEBER, District Judge (after stating the facts as above). The 
conclusions reached by the court upon the main issue involved hère- 
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in make it unnecessary to détermine wlietlier the act of May 23, 
i907, authorizes the carrier to deliver goods to the consignée without 
the surrender of the bills of lading, without taking a bond in double 
the value of the shipment as provided by that amendatory act, but 
solely on the crédit of the consignée; the carrier assuming the risk of 
collecting from him the value of the shipment if obliged to pay there- 
for to one to whom the bill of lading had been assigned for value. We 
will, therefore, dispose of the case as if the act of 1887 had not been 
amended, but is still in full force as originally enacted, except as it may 
become necessary to refer to it for the purpose of ascertaining the in- 
tent of the Législature in enacting thèse statutes. 

On behalf of the trustée, it is claimed that as this statute forbids a 
carrier to deliver goods without a surrender or cancellation of the 
bill of lading, and makes a violation of this provision of the statute 
a crime, public policy requires that the claim of the railway company 
should be disallowed, as it is for the value of grain shipped over its 
line and delivered to the bankrupt without surrender of the bill of 
lading; the assignments of the notes and bills and open accounts se- 
cured by the bills of lading being made solely for the purpose of en- 
abling it to make this claim. 

As the amended pétition takes the place of the original, it is unneces- 
sary to refer to the original except for the purpose of ascertaining 
the good faith of the railway company in making this claim. The 
claim of the railway company as set out in its amended proof of claim 
is not to recover in its own right the value of the grain wrongfully 
delivered to the bankrupt and by it converted ; but it seeks to recover 
as assignée and owner of the notes and accepted bills of the bankrupt 
and of the accounts of the original vendors. It is not denied that its 
assignors could successfully maintain an action againjt the bankrupt 
on thèse claims; but it is earnestly urged that, the railway company 
having violated the statute, it is therefore outlawed, and cannot re- 
cover, although the banks or any other assignée or holder of them 
could hâve done so. 

In National Bank & Loan Co. v. Pétrie, 189 U. S. 423, 435, 33 Sup. 
Ct. 513, 47 L,. Ed. 87D, a similar contention was made, but the court 
refused to sustain it, saying; 

"A person does not become an outlaw and lose ail rlghts by doing an 
illégal act" 

The law is well settled that, if the plaintiflf does not require the aid 
of an illégal transaction to establish his claim, he may recover if the 
défendant has possession of a thing of value belonging to plaintiflf. 
As stated in Dent v. Ferguson, 133 U. S. 50, 10 Sup. Ct. 13, 33 L,. 
Ed. 342 : 

"A new contract founded on a new and Independent considération, if 
fair and lawful, although in relation to property respecting which there had 
been unlawful or fraudulent transactions between the parties, will be de- 
termlued by the courts on its own merits ; and if the new considération be 
valid and adéquate it will be enforced." 

To the same eflfect are Planters' Bank v. Union Bank, 16 Wall. 483, 
500, 21 L. Ed. 473 ;■ Armstrong v. American Exchange Bank, 133 
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U. s. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747. _ And this is thc rule 
established by the Suprême Court of this state in a number of cases. 
In Martin v. Hodge, 47 Ark. 378, 384, 1 S. W. 694, 696, 58 Am. Rep. 
763, it was said : 

"The test of illégality to détermine whether plaintiff Is entitled to recover 
is his ability to establish his cause of action without aid from an illégal 

ïo the sàme effeet is Burks v. Harris, &1 Ark. 205, 208, 120 S. W. 979, 23 
L. R. À. (N. S.) 626. 

Under the Constitution and laws of this state a usurious contract is 
wholly void, the penalty imposed being a forfeiture of the principal 
as well as the interest; but it bas been uniformly held by the Suprême 
Court that a surrender of a vahd security not tainted by usury for 
a security invalid for usury is not a satisfaction and will not bar a 
recovery on the original valid debt or security. Humphrey v. Mc- 
Cauley, 55 Ark. 143, 17 S. W. 713 ; Tillman v. Thatcher. 56 Ark. 334, 
19 S. W. 968 ; Johnson v. Hull, 57 Ark. 550, 22 S. W. 176. 

In the last-cited case the original agreement was not usurious, but 
by a subséquent agreement a usurious rate of interest was agreed 
upon. In an action on the original agreement the second usurious 
agreement was pleaded. The court, in overruling it, said : 

"Plaintiff is under no neeessity of relying upon either the note or mort- 
gage in which the excessive interest is stipulated for, and his claim is found- 
ed upon a contract clearly separable from both of thèse writings." 

It is aiso insisted that the railway company and the bankrupt are 
Joint tort-feasors, and that, as one joint tort-feasor cannot recover 
from another, the assignment of the claims to the railway company is 
but an indirect method to enable one joint tort-feasor to coUect from 
the other. The statement of law is correct, but the premises are not. 
The liability of the railway company to the owners of the bills of lad- 
ing may well be based on its contract to carry and deliver the goods 
to the holder of the bill of lading, and its failure to do so is a breach 
of that contract. It may be that an action of trover might also lie 
and the act of the railway company treated as a conversion ; but, look- 
ing at the facts in this case, it is clear that there was no conversion of 
the goods by the railway company, but merely a breach of contract. 

Upon the undisputed facts in this case no one will question the fact 
that thèse claims could hâve been enforced by the banks or their as- 
signs against the bankrupt as the maker and acceptor of the notes and 
bills without any aid from the bills of lading, for there is no claim 
that they were executed without a valid and good considération. The 
railway company, as assignée and owner of them, can establish its 
cause of action without aid from any illégal transaction. Assuming 
that it could not recover in an action based upon an implied promise 
to pay for the grain delivered in violation of the statute and then con- 
verted by the bankrupt, the law does not prevent a recovery on such 
claims which, if presented by the original creditor or any other as- 
signée than the railway company, would be allowed as valid without 
question, because in a transaction wholly independent of thèse éviden- 
ces of indebtedness, and which was not a part of the considération 
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moving the bankrupt to exécute them, it had been guilty of a violation 
of a criminal statnte. 

A similar question arose under the statutes of New York, which are 
very much like the Arkansas statute, and upon f acts but slightly différ- 
ent from those established in the case at bar. Burnham v. Cape Vin- 
cent Seed Co., 143 N. Y. 169, 172, 36 N. E. 889. There the ware- 
houseman had permitted the consignée, after he had accepted a draft 
to which the bill of lading was attached, to remove the goods without 
surrender of the bill of lading. Thereupon the bank, the holder of the 
draft and bill of lading, demanded the goods, and the warehouseman, 
being unable to deliver them, paid the draft, taking an assignment 
thereof and a surrender of the bill of lading. In an action against 
the seed company, who had wrongfully obtained possession of the 
goods, the plea was interposed that the warehouseman had parted with 
the goods in violation of section 633 of the Pénal Code of that state, 
which is almost identical with section 531, Kirby's Dig, ; but the plea 
was overruled, the court saying: 

"The défense based on plalntlflC's alleged violation of section 633 of the 
Pénal Code has no foundatlon In fact or in law. The section referred to is 
designed to protect bona flde holders of ijegotiable warehouse receipts, by 
Inflicting a severe penalty on warehousemeri who wrongfully deliver to third 
parties articles eovered by the receipt In the case at bar the plaintifC held 
the cargo of pèas as securlty from the Ontario bank, and if. before the 
bank's debt was paid, lie had wrongfully delivered it to the défendant, he 
would hâve been eriminally liable under section 633 of the Pénal Code, and 
the bank could hâve proceeded against him in a civil action for damaires. 
The facts in this case show that the section quoted has no application. The 
plaintifC, before this actioti was coinnienced. had paid the claim of the On- 
tario bank àrd was subrogated to ail its rights as against the défendant ; his 
cause of action was on the draft, although inartificially pleaded ; the défend- 
ant, by the verdict of the .lury, is found to hâve recelved the cargo which 
was eovered by the warehouse receipt held by the bank, and there is no 
reason in moràls or in law why it should not pay the draft accepted in pay- 
aient of property it has reduced to possession." 

Thèse statutes of Arkansas, although never construed by the Su- 
prême Court of the state on the particular point now involved, hâve 
received construction as to its intent in two well-considered cases. 
Martin v. Railway Co., 53 Ark. 510, 524, 19 S. W. 314; Nebraska 
Meal Mills v.Railway Co., 64 Ark. 169, 173, 41 S. W. 810, 38 L. R. 
A. 358, 62 Am_. St. Rep. 183. 

In the first-cited case the court said: 

"The act was passed to protect bona Me holders of the receipts of ware- 
houseiiien and bills of lading of carriers. * * * The main object of the 
act is to fix the liabillty of warehousemén, common carf'iers. and other per- 
sons nanled in the act, to thé holders of their receipts or bills of lading. To 
do this it prohiblts them from issuing the same, except for property in their 
actual possession, and from selling or incuniberlng, shipping or transferrlng, 
or permittlng to be shipped, transferred, or removed beyond their control, 
the property for which a receipt or bill of lading has beeu given without the 
written assent of the person or persons holding such receipt or bill of lading. 
Their liability for a violation of the act is limited to the persons aggrieved, 
who are the persons interested in the property descrlbed ih the receipt or 
MU of lading. It does not undertake to deflne the dutles and liabilities of 
the warehousemén, carriers, and other persons named therein, to third per- 
sons, and does not changé their rights, relations, dutles, or liabilities to such 
persons, but leaves them as theyvvere before its enactment." 
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In the last-cited case, the raiiway Company had dclivered some 
goods to the consignée without surrender of the bill of lading which 
the seller had retained and intended not to be delivered until the pur- 
chase money for which a draft had been drawn on the consignées, and 
which was attached to the bill of lading, had been paid. As the bill 
of lading was directed to the consignée and not to shipper's order, the 
railroad company delivered the goods to him without svtrrender of the 
bill of lading. Thereiipon the consignor, the holder of the bill of lad- 
ing, sued the carrier for the value of the goods, the consignée, being 
insolvent, insisting that the surrender of the goods in violation of this 
statute made it liable, but the court refused to sustain this contention, 
and held that: 

"The purpose of the statute wns to protect persons not ijarties to the bill 
of lading orlglnally, but who for a valuable considération acquired an interest 
in the property represented by it through the trausfer of the bill of lading to 
theni." 

2. Does this statute prevent a recovery by the carrier of the value 
of property delivered in violation thereof and by the receiver con- 
verted to his own use? While there is some conflict among the déci- 
sions of the state courts as to the effect of an act not malum in se but 
only malum prohibitum, the décisions of the national courts are prac- 
tically unanimous that there is an important distinction. United States 
y. Bradley, 10 Pet. 343, 360, 9 L. Ed. 448 ; Spring Company v. Knowl- 
ton, 103 U. S. 49, 26 L. Ed. 347; Ewell v. Daggs, 108 U. S. 143, 150, 
2 Sup. Ct. 408, 27 L. Ed. 682; Dunlop v. Mercer, 156 Fed. 545, 555, 
86 C. C. A. 435. 

In Ewell V. Daggs the court said: 

"A distinction is made between acts which are ninla in se, which are gen- 
erally regarded as absolutely void in the sensé that no rlght or daim can be 
derived froni them, and acts which are niala i)rohibitum, which are void or 
voidahle according to the nature of the thing prohibited." 

There is another equally well settled rule of law so far as the na- 
tional courts are concerned. When a statute imposes spécifie penalties 
for its violation, where the act is not malum in se, and the purpose of 
the statute can be accomplished without declaring contracts in viola- 
tion thereof illégal, the inference is that it was not the intention of the 
lawmakers to render such contracts illégal and unenforceable. Har- 
ris V. Runnels, 13 How. 79, 13 L. Ed. 901 ; Farmers', etc., Nat. Bank 
V. Dearing, 91 U. S. 29, 23 E. Ed. 196; National Bank v. Matthews, 
98 U. S. 621, 629, 25 L. Ed. 188 ; Barnet v. National Bank, 98 U. S. 
555, 25 L. Ed. 212 ; Louisiana v. Wood, 102 U. S. 294, 298, 26 L. Ed. 
153; Fritts v. Palm.er, 132 U. S. 282, 289, 293, 10 Sup. Ct. 93, 33 L. 
Ed. 317; Central Transportation Co. v. Pullman Co., 139 U. S. 24, 
60, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Logan County Bank v. Townsend, 
139 U. S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107; Merchants' Cotton 
Press Co. v. Insurance Ce, 151 U. S. 368, 388, 14 Sup. Ct. 367, 38 L. 
Ed. 195 ; Pullman Co. v. Central Transportation Co., 171 U. S. 138, 
18 Sup. Ct. 808, 43 L. Ed. 108 ; Connoly v. Union Sewer Pipe Co., 
184 U. S. 540, 545, 22 Sup. Ct. 431, 46 L. Ed. 679; Yates v. Jones 
National Bank, 206 U. S. 158, 179, 27 Sup. Ct. 638, 51 E- Ed. 1002; 
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Hanover National Bank v. First National Bank, 109 Fed. 421, 426, 
48 C. C. A. 482, 487 ; Dunlop v. Mercer, supra ; Boatman's Bank v. 
Fritzien (C. C.) 175 Fed. 183. 

The rule to be deduced from thèse authorities is that, when such a 
plea of illegality is set up, the court must examine the entire statute 
in order to discover whether or not the Législature intended to pre- 
vent courts of justice from enforcing contracts based on the act pro- 
hibited, and unless it does so appear only the penalties imposed by 
that statute can be enforced. A référence to a few of the leading 
cases on that subject will show how well settled this rule is in the 
courts of the United States. 

In Harris v. Runnels the plea in bar to an action on a note was that 
"the considération was the purchase of a slave imported into the state 
of Mississippi, which the statute prohibited." The only penalty pro- 
vided in the statute was a fine on the seller and purchaser, and it was 
held that, the context of the statute showing no other penalty was in- 
tended, the plea was bad. 

The national banking act prohibits thèse banks from making loans 
secured by real estate. In National Bank v. Alatthews it was sought 
to foreclose a mortgage taken by a national bank in violation of the 
statute, and this statutory prohibition was pleaded as a défense. The 
Suprême Court of Missouri sustained the plea. On error the Su- 
prême Court of the United States reversed that décision and held 
that from an examination of the entire statute it did not appear that 
Congress intended to déclare a contract made in violation of the stat- 
ute void, and the bank was entitled to a foreclosure of the mortgage. 

In Barnet v. National Bank a like construction was given to that 
part of the national banking act prohibiting usurious contracts, and 
this has been uniformly followed by ail courts ever since. 

In Fritts v. Palmer a conveyance of land made to a foreign corpora- 
tion prohibited under a penalty from doing business in the state of 
Colorado was sought to be set aside by the vendor ; but the court held 
the deed passed a valid title to the corporation, basing its décision upon 
the ground that, as the statute imposed a penalty and did not déclare 
that contracts and deeds in violation thereof were void, it indicated 
that the Législature did not intend to make them so. 

In Marsh v. Fulton County, 10 Wall. 676, 684, 19 L. Ed. 1040, it 
was said: 

"The obligation to do Justice rests upon ail persons, natural and artificial, 
and, if a county obtains the property or money of others without authority, 
the law, independent of any statute, will compel a restitution or compensa- 
tion." 

In Central Transportation Co. v. Pullman Company, the court said : 

"A contract ultra vires being unlawful and void, not because it is in itself 
Immoral, but because the corporation, by the law of its création, is incapable 
of making it, the courts, while refusing to maintaiu any action upon the 
unlawful contract, hâve always striven to do justice between the parties, so 
far as could be done consistently with adhérence to law, by permitting prop- 
erty or money, parted with on the faitli of the unlawful contract, to be re- 
eovered back or compensation to be made for it. In such case, however, the 
action is not maintained upon the unlawful contract, nor according to its 
terms ; but on an Implied contract of the défendant to returu, or, failing to 
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do that, to make compensation for, property or money wliicli It has no right 
to retain. To maintain sueh an action is not to affirm, but to disaffirm, the 
unlawful contract." 

In Connoly v. Union Sewer Pipe Co. this question is again fully 

discussed, and the broad rule laid down: 

"Assuming, as défendants contend, that the alleged combiiiation was il- 
légal if tested by the prlnciples of the common law, still it would not follow 
that they could, at common law, refuse to pay for pipe bought by them under 
spécial eontracts with the plaintiff. The illegality of such combination did 
not prevent the plaintifC corporation from selling pipe that it obtained from 
its constituent companles or elther of them. It could pass a title by a sale 
to auy one desiring to buy, and the buyer could not justify a refusai to pay 
for Avhat he bought and received by proving that the seller had previously, 
in the prosecution of Its hushiess, entered into an illégal combination with 
others in référence generally to the sale of Akron pipe." 

In Marchants' Cotton Press Co. v. Insurance Company the validity 
of bills of lading was attacked upon the ground that rebates and draw- 
backs had been granted to the shipper; but Mr. Justice Jackson, 
speaking for the court, quotes with approval the following excerpt 
from the décision of the Suprême Court of Tennesssee in that case: 

"This fact of spécial rate and rebate is denied, and it is a matter of con- 
troversy and conflict of évidence. * * * \Ve are of opinion, hovvever, and 
rest our décision upon the ground, that if It were assumed that the law was 
applicable, and the fact of agreement for rebate and spécial rate proven, it 
would not prevent liability on the part of the carrier for the freight received 
and covered by Insurance in the hands of the carrier's agent. The law makes 
such agreements as to rebate, etc., void, but does not make the contract of 
affreightment otherwise void, and we thlnk there is nothing in the law or 
the policy of it which requires a construction that would excuse a carrier 
from ail liability when it made such a contract in connection with that for 
receipt and transportation of freight. Such a construction would encourage 
rather than diseourage such unlawful agreements for rebates. The carrier 
might prêter them to liability for the freight. Such a contract for rebate 
would be void, and could not be enf orced ; but we think the shipper could nev- 
ertheless recover for loss of his freight through the carrier's and insurer's 
négligence. No différent construction has yet been put upon the Interstate 
commerce law se far as we are advised, and we décline to give It any other." 

In Yates v. Jones National Bank it was held that: 

"The civil liability of national bank directors, tlien, in respect to the 
making and publishing of the officiai reports of the condition of the bank, a 
duty solely enjoined by the statute, being governed by the national banking 
act, it Is self-evident that the rule expressed hy the statute is exclusive, be- 
cause of the elementary principle that, vvhere a statute créâtes a duty and 
prescribes a penalty for nonperformance, the rule prescribed by the statute 
is the exclusive test of liabllitj'." 

The latest décisions of the Suprême Court on that subject are Citi- 
zens' Central National Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 

364, 54 L. Ed. , and Earling v. Eneigh (opinion filed May 31, 1910, 

and not yet officially reported) 30 Sup. Ct. 672, 54 L,. Ed. . 

In the Appleton Case it was sought to recover money loaned by the 
Cooper Exchange Bank, of which Appleton became receiver, to a 
debtor of the Citizens' Bank, to be used for the purpose of paying that 
debt, and the money was so applied ; the Citizens' Bank guaranteeing 
to the Cooper Exchange Bank the payment of the loan. The plea of 
illegality and ultra vires was set up in bar to this action; but the 
180 F.— 34 
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court held that, although the guaranty was ultra vires, and therefore 
illégal, as the bank had received the money, it was liable on the implied 
contract which made it its duty to account to the Cooper Exchange 
Bank for the money advanced by the latter in exécution of the agree- 
ment made by the former with the borrower. The court, speaking by 
Mr. Justice Harlan, said: 

"Whatever may be sald as to the validity of the written guaranty now al- 
légea to be illégal, the judgment can be supported based whoUy on the im- 
plied contract which made it the duty of the Central National Bank, mider 
the facts diselosed, to account to the Cooper Exchange Bank for the money 
obtained from the latter in exécution of the agreement made by the former 
with the borrower." 

In the Earling Case the stock of a corporation engaged in the busi- 
ness of a creamery and making butter was turned over to the cashier 
of a national bank, but in trust for the bank, to whom the corporation 
was indebted. The business was carried on in the name of the origi- 
nal corporation, but for the benefit of the bank, and under its control. 
The corporation becoming insolvent, creditors of the creamery, while 
under management for the benefit of the bank, sued the receiver and 
the bank. The plea was that the national banking act prohibited it 
from doing other than a banking business, and for that reason there 
was no liability; but the court held that it was liable for thèse debts, 
saying: 

"Although restitution of property obtained under a contract which was 
illégal cannot be adjudged by force of the illégal contract, yet, as the obliga- 
tion to do justice resta upon ail persons, natural and artiflcial, if défendant 
obtained the money or property of others without authority, the law, inde- 
pendent of express contract, will compel restitution or coinpensation." 

In Pangborn v. Westlake, 36 lowa, 546, 549, the rule is thus tersely 

stated : 

"We are, therefore, brought to the true test, which Is that while, as a 
gênerai rule, a penalty implies a prohibition, yet the courts wlU always look 
to the language of the statute, the subject-matter, the wrong or evil which it 
seeks to remedy or prevent, and the purpose sought to be accompllshed in its 
enactment ; and, if from ail thèse it is manifest that it was not intended to 
Imply a prohibition or to render the prohibited act void, the courts will so 
hold and construe the statute accordingly." 

Was it the intention of the General Assembly of the state of Arkan- 
sas, as expressed in the statute, to impose upon a carrier delivering 
goods to the consignée without surrender or cancellation of the bill of 
lading, in addition to the large fine imposed by the statute if con- 
victed in a criminal proceedino-, and a civil liability for âll damages sus- 
tained by thé owner of the bill of lading, the further penalty of being 
prohibited from collecting the value of the goods thus illegally deliv- 
ered? At common law a bill of lading, as stated in Pollard v. Vinton, 
105 U, S. 7, 26 E. Ed. 998 : 

"While a symbol of ownership deslgned to pass from hand to hand with 
or without iudorsement, and is etiieacious for its ordinary puri)o.ses in the 
hands of the holder, it is not a negotiable instrument or obligation in the 
sensé that a bill of exchange or a promlssory note is. Its transfer does not 
preclude, as in those cases, ail inquiry into the transaction in which it 
originated, because it has corne into hands of persons who liave inuocently 
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paid value for it. The doctrine of boua flde purehasers only applies to it in 
a llmited sensé. It is an instrument of a twofold cliaracter. It is at once 
a receipt and a contract. In tlie former charaeter It is an aclcnowledgment 
of tlie receipt of proijerty on board bis vessel by tbe owuer of the vessel. 
In the latter it is a contract to carry safely and deliver. The receipt of the 
goods lies at the foundation of the contract to carry and deliver. If no 
goods are actually received, there eau be no valid contract to carry or to 
deliver." 

To the same effect are The Ladv Franklin, 8 Wall. 325, 19 L. Ed. 
455; Shaw v. Raiiroad Co., 101 U.'S. 557, 25 L. Ed. 892; Iron Moun- 
tain Railway Co. v. Knight, 122 U. S. 79, 7 Sup. Ct. 1132, 30 L. Ed. 
1077 ; Friedlander v. Texas & Pacific R. R. Co., 130 U. S. 416, 9 Sup. 
Ct. 570, 32 L. Ed. 991 ; Missouri Pacific Ry. Co. v. McFadden, lô4 
U. S. 155, 14 Sup. Ct. 990, 38 L. Ed. 944. 

The rapid growth of the commerce of the nation, shipments of 
products amounting in value to millions daily, necessitated a change of 
the common law. As appears from the foregoing cases, and numerous 
others to be found in the state as well as national reports, gross frauds 
were frequently practiced on vendees and banks by reason of bills of 
lading beieg issued by dîshonest agents of the carriers when no goods 
had been delivered for shipment, and thèse bills were used for the 
fraudulent purpose of obtaining payment of the value of goods never 
shipped and for which there was no redress against the carrier, the 
only responsible party. To remedy that evil the Législatures of most 
of the States, including this state, enacted statutes making them nego- 
tiable "in the same manner as bills of exchange and promissory notes," 
and, to prevent the fraudulent practice then prevailing, prohibited the 
issuance of bills of lading unless the goods were actually received by 
the carrier. To further protect the purchasers of thèse bills thus made 
negotiable, thèse statutes prohibit the delivery of the goods except 
upon surrender of the bill of lading. To prevent évasions of this stat- 
ute, the act of this state prescribes certain penalties. Upon conviction 
in a criminal proceeding there is to be a fine not exceeding $5,000 and 
imprisonment in the penitentiary not exceeding five years, or both, and 
in addition thereto a liability in a civil action for ail damages sustained 
by the owner of the bill of lading. It was no doubt supposed that 
thèse heavy penalties would deter carriers and their agents from vio- 
lating the statute, and the liability of the carrier for the loss sustained 
by purchasers of the bills or warehouse receipts would protect them, 
and thus remedy the mischief then prevailing. To impose the addi- 
tional liability on the carrier of depriving him of the right to maintain 
an action for the goods obtained without surrender of the bill of lad- 
ing or the value if converted was evidently not deemed necessary, for 
it would award a premium to one of the wrongdoers and add to the 
severe punishment of the. carrier provided by the statute. Courts 
should place no such construction on the act iinless this intention is 
clearly éxpressed in the act. Bowditch v. N. E. Life Ins. Co., 141 
Mass. 292, 296, 4 N. E. 798, 55 Am. Rep. 474; De Lucca v. North 
Little Rock (C. C.) 142 Fed. 597, 605 ; Nebraska Meal Mills v. Rail- 
way Co., 64 Ark. 169, 173, 41 S. W. 810, 811, 38 L. R. A. 358, 62 Am. 
St. Rep. 183, where the court said: 



532 180 FEDERAL REPORTEE. 

"To justlfy fhe court in arriving at sucli a conclusion, the language of the 
act to that effect should be so plain and direct that it would be unreasonable 
to give it a différent meanlng." 

The rule would of course be différent if the goods were delivered in 
pursuance of an illégal agreement or conspiracy between the carrier 
and the consignée for the purpose of defrauding the rightful owners. 
This would be a tort for which ail parties aiding in its commission 
would be liable at common law even in the absence of any statute, and 
ail parties engaged in it would be joint tort-feasors, or if it were 
sought to enforce spécifie performance of such an agreement. 

That great inconvenience often resulted f rom a strict compliance 
with the provisions of section 530 of Kirby's Digest was recognized 
by the General Assembly of the state, and to prevent injuries arising 
therefrom it enacted the act of May 23, 1907. This is clearly shown 
by the preamble to that act, which is as follows: 

"Whereas, section 530 of Kirby's Digest, Arkansas Statutes, provides that: 
No property stored or deposited for wliich receipts and bills of lading hâve 
been issued, shall be delivered up by the carrier, warehouseman, wharfinger 
or other person or firm except on surrender and cancellatlon of such receipts 
and bills of lading ; and, whereas, It often happens that the shipper or con- 
signée falls to receive said bill of lading or original receipt and the goods 
called for thereln cannot be delivered on account of the absence of the orig- 
inal receipts and bills of lading, thus causlng delay and injury to the goods. 
Therefore, be it enacted," etc. 

Upon the facts in this case the court is of the opinion that the action 
of the référée in allowing the claim was right, and for this reason it 
is approved. 



MOODY V. EASTBRN OREGON LAND CO. 

(Circuit Court, D. Oregon. July 5, 1910.) 

No. 3,118. 

1. SpECIFIO PeBFOEMANCE (§ 94*)— PEErORMANCK BT Tlaintiff. 

One suiug to specifically perform a contraet to convey must show sub- 
stantial compliance wlth his obligations or waiver thereof by vendor. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. §§ 
249-256; Dec. Dig. § 04.*] 

2. Specific Performance (§ 117*)^I>efense— Pleading. 

On suit to specifically perform a contraet to convey, a vendor cannot 
complain of purchaser's fallure to show payment of taxes as required by 
tlie agreement, where no issue on that point is made by the pleadlngs. 

[Ed. Note.— For other cases, see Spécifie Performance, Dec. Dig. § 117.*] 

3. Vendob and Purchaser (§ 335*) — Contbact to Convey— Forfeittire. 

Where a coutract to convey does not provide for forfeiture on pur- 
chaser's fallure to make stipulated payments when due, no forfeiture re- 
sults ipso facto from such default ; it being necessary for the vendor to 
signify to the purchaser a purpose to Insist On surrender. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
981 ; Dec. Dig. § 335.*] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Vendok and Purchaser (§ 2G9*)— Contbact to Convet— Plaintiff's De- 

FAULT— VENDOR'S REMEDIES. 

Where a contract to convey does not provide for forfeiture on the pur- 
chaser's failure to make stipulated payments wlien due, on such del'ault 
the vendor may elect to retake possession and sue in ejectnient ; or sue to 
foreclose contract and recover the balance due on tlie purchase priée or 
sue to cancel the contract. 

[Ed. Note.^For otlier cases, see Vendor and Purchaser, Dec. Dig. § 
269.*] 

5. Vendor and Purchaser (§ 187*) — Oontbact to Convey— Pdrchaser's I>e- 

FAUtT— WAIVEH. 

The purchaser's default in maklng stipulated payments under a con- 
tract to convey may he expressly waived by agreement or impliedly by 
the vendor's acts relied on by the purchaser. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Big. §§ 
374, 375 ; Dec. Dig. § 187.*] 

6. Vendor and Purchaser (§ 187*) — Contbact to Convey— 'Purchaser's De- 

FAULT- WAIVER — ACCEPTANCE OF PAYMENT. 

Purchaser's default in making stipulated pajonents under a contract to 
convey is waived by the vendor afterwards accepting payment 

[Ed. Note. — l"or other cases, see Vendor and Purchaser, Cent. Dig. §§ 
374, 375 ; Dec. Dig. § 187.*] 

7. Vendob and Purchaser (§ 299*) — Contbact to Convey— Purchaser' s Db- 

TAULT — WaIVEB. 

Demand for jwssession by a vendor under a contract to convey on the 
purchaser's default in making stipulated payments being waived by sub- 
séquent acceptance of a payment, another demand was necessary before 
the vendor could rescind the contract. 

[Ed. Note. — ITor other cases, see Vendor and Purchaser, Cent. Dig. § 
838; Dec. Dig. § 299.*] 

8. Principal and Agent (§ 123*) — Agent's Authobity— Evidence— Suffi- 

CIENCY. 

Evidence held to show that the agent of vendor, under a contract to 
convey, did not exceed his authority in accepting a payment after the 
purchaser's default. 

[Ed. Note. — For other cases, see Principal and Agent, Cent Dig. §§ 420- 
429; Dec. Dig. § 123.*] 

9. Principal and Agent (§ 171*) — Agent's Acts— Ratification. 

If an agent of the vendor under a contract to convey exceeded his au- 
thority in accepting a payment after the purchaser's default, the act was 
ratified by the vendor's rétention of the payment. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 644- 
655 ; Dec. Dig. § 171.*] 

10. Spbcific Performance (§ 97*) — Right to Relief. 

One who demanded a deed under a contract to convey tenderlng the re- 
quired payment after waiver by the vendor of default in earlier payments 
was entitîed to spécifie performance. 

[Ed. Note. — F'or other cases, see Spécifie Performance, Cent Dig. §§ 
286-298 ; Dec. Dig. § 97.* 

Persons entitîed to enforce spécifie performance, see note to Lawyer v. 
Post, 47 C. C. A. 493.] 

11. Specific Performance (§ 16*) — Rbquisites — Equity. 

One seeking spécifie i)ertormance must show, not only a légal right 
thereto, but also that it will be just. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §| 35, 
36 ; Dec. Dig. § 16.*] 

*For other cases see same topio & | numbee in Dec. & Am. Digs. 190Î to date, & Rep'r Indexas 
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In Equity. Suit by Z. F. Moody against the Eastern Oregon Land 
Company. Decree for complainant. 

Martin L. Pipes, for complainant. 

Williams, Wood & Unthicum and Huntington & Wilson, for de- 
fendant. 

WOLVERTON, District Judge. This is a suit upon the part ot 
the purchaser, under an executory contract, to compel the spécifie 
performance thereof by a conveyance by the vendor of the real prop- 
erty involved. The contract was entered into January 2, 1902, by the 
terms of which the défendant covenants and agrées, upon the pay- 
ment of certain money considération by the complainant, to convey 
to complainant, by warranty deed, certain lands situated in Was- 
co and Sherman counties, Or., particularly described, consisting of 
3,547.25 acres. The complainant, on the other handl, promises and 
agrées to pay for said lands the full sum of $8,457.75, in installments, 
as follows: $1,457.75 upon the exécution of the contract, and $1,750 
annually thereafter, on the Ist day of January, 1903, 1904, 1905, 
and 1906, with interest at the rate of 8 per cent, par annum, payable 
sémiannûally ; and, further, that he will pay ail taxes assessed against 
the property. The parties further mutually stipulate as follows : 

"In case the party of the first part shall make default In the payment of 
any one or more of the sums of money hereln agreed to be pald, for a period 
of six months, the sald party of the first part agrées to surrender the posses- 
sion of the premlses herein described to the party of the second part, whâch 
Is hereby empowered to take possession of the same and terminate this con- 
tract 

"The payment of said sums and interest, and the strict performance by thé 
party of the flrst part of ail the covenants. and agreements herein contained, 
to be by said party of the first part kept and performed, are hereby made a 
condition précèdent to the said conveyance, and time is of the essence of this 
contract." 

The bill of complaint, besides setting out this contract, shows a 
tender of the balance of the considération due, and some matter de^- 
signed to establish waiver by the défendant of prompt payment on the 
part of the complainant. Complainant further avers that he has 
done and performed ail things required by him to be done or performed 
under such agreement, and brings the money due into court to be paid 
défendant on the rendition of the decree. 

By answer, the défense of failure to perform on the part of the 
complainant, in that he failed and refused to make the stipulated 
payments of the purchase price as required, is interposed ; and by 
cross-bill défendant seeks a rescission and cancellation of the contract, 
and to this end brings the considération previously paid into court, 
and tenders it to the complainant, to be paid to him upon the entry 
of decree as prayed. 

There is but little disagreement in thé testimony. Payments on the 
contract were made and received as follows : On February 13, 1902, 
$1.467.75 principal; January 24, 1903, $560 interest to January 2, 
1903, and $14.20 interest on deferred interest payment; June 2, 1903, 
$280; interest to July 2, 1903; December 31, 1903, $280 interest tû 
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January 2, 1904; December 29, 1905, $1,120 intercst to Jaiuiary 2^ 
1906, and $67 interest on deferredi interest pavnient; Augu.st 13, 1906, 
$280 interest to July 2, 1906. 

It will be noted that the first paymcnt of principal vvas not niade un- 
til 42 days after the contract was signed ; that instaUment bcing 
payable in cash. The first payment of interest was for onc year, and 
was not paid semiannually as required, nor until 22 days after the 
second interest payment and the first instahment of principal becanic 
due. The second payment of interest was made a month before it 
vvas payable ; the third two days before dne ; and the fourth payaient 
was not made until almost two years' interest had accumulated, and 
the first, second, and third installnients of the principal had fallen 
due, being made December 29, 1905. The payment, however, was of 
interest to January 2, 1906, when the last installment of the principal 
became due and payable. The last payment of interest was made 1 
nionth and 11 days after the semiannual interest payment was due, 
and 7 months and 11 days after ail the principal payments had fallen 
due. 

Malcolm A. Moody, the son of complainant, was his authorized 
agent for the transaction of ail business with the défendant corpora- 
tion in connection with the contract, and George T. Parr was the 
agent for the défendant. The scope of the latter's authority was not 
gênerai; but he was authorized to make demand for and coUect ail 
payments becoming due upon the contract, and the gênerai negotia- 
tions touching the contract, after its exécution, were had between 
thèse représentatives. Much correspondence passed between them 
relative to payments of principal and interest, some of which may be 
referred to briefly to show the manner of dealing between the parties. 
On December 14, 1903, Parr wrote to Moody: 

"On January 2r\A, 1904. the second and third payments on your contract 
dated .Tan. 2nd, 1902, will fall due. * * * Tlie conipany hns requested us 
to collect ail aniounts maturit'K. * * ♦ By malîing an effort to comply 
with this reqnest you will greatly oblige." 

To this Moody replied December 18th : 

"My father Is at ju'esent in California. * * * I understand from him that 
his arrangements with you antlcipated that the company would carry aloiig 
the principal until he eould conveniently retire it if the interest was kept 
pald promptly ou its due day. I wish you would let me kuow whether or 
not this ^^■as your understanding." 

On December 21st Parr again wrote : 

"Repl.ying to your favor of the 18th inst. * * ♦ jjeg to state that while 
there was no.definite promise given your father regarding the ]iayments we 
stated that we would endeavor to carry the account without payment îis long 
as possible. The company haviiig now called upon us for payment, ,vve hâve 
no alternative in the premlses. We will say this. however, that if you wiU 
send us half of the amount due and interest, we will see that it is satisfactory 
w-ith the company to allow the other payment to continue for one year." 

On December 31st Moody paid $280 by check, saying: 

"I expect father up from Salem right after New Year'e, aud then we will 
adjust the principal payments with you." 
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. On January 1, 1904, Parr acknowledged receipt of payment, and 
wrote : 
"We note that you will adjust the principal paymeuts in a short time." 

On January 28th Moody wrote: 

"It Isn't entirely convenient for us to make it just now, but I think we can 
arrange it soon." 

On June 17th Parr wrote Moody: 

"Please send us your check for $280.75 to pay interest in full to June 2nd, 
1904." 

On July 5, 1904, Parr again wrote: 

"Interest on your contract dated Jan. 2, 1902, fell due the second instant. 
Amount payable $280." 

And on August 35th: 

"The Company wrote us a letter a few days sinee requesting to be advised 
regarding the arrangements niade with you for extension of time on payments 
due on contract for the purchase of land. We replied that we had extended 
the time until it would be more convenient for yourself to meet the obligations. 
In replying to this letter the company sanctioned our actions in the matter, 
but stated tliat they preferred to hâve the interest paid semiannually as pro- 
vided for in the agreement. We would therefore thank you to comply with 
this part of the contract, and we will carry the payments along until .such 
times as the company demands that collections be made." 

And again on December 6, 1904: 

"On the 2nd of January, 1905, there will be due on your contract of Jan. 
2nd, 1902, $5,250.00, accrued interest $571.20, making total amount payable at 
that time $5,821.20. Of this amount we expect a payment of $1,750.00 and 
accrued interest $571.20 ; total $2321.20." 

Then on August 11, 1906, Huntington & Wilson, attorneys repre- 
senting the défendant corporation, made demand upon Moody con- 
cerning the contract, as f ollows : 

"We are directed and authorized by the Eastern Oregon Land Company 
* * * to demand of you the surrender of possession of ail the promises de- 
seribed in said contract ; you are hereby notifled that said Eastern Oregon 
Land Company terminâtes this contract by reason of your failure to make the 
payments which by said contract you agreed to make. You are now in de- 
fault in the payments, which you by said contract agreed to make. In the 
sum of seven , thousand dollars and Interest at the rate of eight per cent, per 
annum frôm Jan'y 2nd, 1902, and interest upon each semlannual payment of 
interest at the légal rate from the date such semlannual interest payment be- 
came due. We hereby notify you that unless you surrender possession of ail 
of said premises on or before the 21st of August, 1906, or pay the entire 
amount now due upon said contract on or before said last named date, we 
shall commence suit to foreclose your interest in and to said contract and 
said premises. The Eastern Oregon Land Company is now ready and vnlling 
and hereby offers to convey to you by warranty deed ail of said tracts of land 
described in said conveyance upon the payment of the amount due from you 
upon said contract." 

In this demand a mistake was made as to the time to which interest 
was paid. This was corrected by subséquent letter of date August 
17th. On August 13, 1906, Moody transmitted to Parr by exchange 
$280, saying: 



MOODT V. EASTEKN OKEGON LAND CO. 537 

"\Ve hope by the time the next payment of iuterest is due to retire a part 
if uot ail the principal." 

On August 31st Moody again wrote to Parr: 

"Confirming our conversation by téléphone to-day, we will be ready to 
pay the balance due on the contract with your Company made Jauuary 2nd, 
1902, as soon as you can exécute and deliver the deeds for the land accord- 
ing to the terms of the contract. riease make the deeda to E E. Ferguson 
and notify me by retum mail whether you prêter to receive the money and 
deliver the deeds hère at The Dalles or at Moro." 

Later, on September llth, Moody made further inquiry touching the 
exécution of the deeds as requested. On September 17th Parr wrote 
relative to the deed : 

"Will say that we hâve heard nothing from the city relative to same 
since writing." 

On October 8th Moody again wrote inquiring about the deed, 
saying : 
"Please hurry its exécution." 

In reply to this, Herbert S. Ward, representing the land company, 
wrote October 9th: 

"Mr. Parr is at the présent time aceompanying the Messrs. Martin on a 
trip across the grant. Upon his retum, however, he will be pleased to give 
your letter considération." 

On October 17th Moody again wrote Parr: 

"Your secretary reported a few days ago that on your retum to Moro, 
the exécution of our deed would hâve your immédiate attention. Please at- 
tend to it promptly." 

On October 22d Moody wrote to Huntington & Wilson making a 
tender in writing of the balance due upon the contract, and demand- 
ing a deed of conveyance. By letter of the same date Huntington 
& Wilson acknowledged the tender, and admitted that the demand 
for deed had been made under the contract, saying further : 

"We are not in a position to deliver such deed." 

On the 23d of October Moody made upon Parr a like demand as 
made upon Huntington & Wilson for a deed to the lands. 

On August 17th, after receiving the letter from Huntington & Wil- 
son, Moody relates that he saw Parr and expressed surprise that the 
Company diesired to rescind the contract, to which Parr replied, in 
effect, that he was unable to explain it, as he himself was surprised, 
and further said that he was satisfied that the company would be 
willing to accept a portion of the balance of the principal. To this 
Moody ansvvered that, since the matter had been placed in the hands 
of attorneys, he was afraid to make partial payments, and thought 
that it would be better to pay it ail, and that he would let Parr know 
on the foUowing day whether lie would pay a portion only or ail the 
principal then due. Moody saw Parr on the next day and told him that 
he (Moody) had concluded to pay the whole amount, and Parr an- 
swered that would be satisfactory, and that he would send for the 
deed. Later, on August 21st, Moody called Parr up on the télé- 
phone, and told him how he wanted the deed made, namely, to E. E. 
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Ferguson, and asked him to notify the attorney, which he consented 
to do, and said he would forward the deed for exécution. Other con- 
versations were had from time to time, during the running of the 
contract, touching the payments of both principal and interest, and the 
matter was allowed to run along, seemingly to the satisfaction of 
both parties. Prior to the day of the tender to Huntington & Wilson, 
Moocly arranged with Ferguson for obtaining $7,000, with which to 
make the reqvtisite payment upon the contract to entitle him to a deed. 
Mr. Parr testifies, beyond what Mr. Moody has disclosed, that in 
December, 1903, he had a conversation with Moody wherein he sug- 
gested that Moody write a letter to the company at San Francisco, 
requesting an extension of time for payment of the principal then due 
and to become due up to January 2, 1904, which was done, and that 
the matter was accordingly submitted to the directors of the company ; 
that in pursuance thereof an extension was granted, with the under- 
standing that the interest should be kept up promptly, which action 
was communicated to Moody ; that when the payment of $1,187 was 
made on December 29, 1905, he (Parr) insisted that Moody pay the 
entire sumthen due, both principal and interest; that after considér- 
able conversation he agreed to accept the interest in full to January 
3, 1906 ; and that Moody stated that he would pay the principal 
within a few months. At this time Moody was shown a letter from 
the company, whereby Parr was instructed, if necessary, to recover 
possession of the land involved by the contract and damages on ac- 
count of loss sustained by withholding it; and, if Moody refused to 
pay in full, that the matter be then referred to Messrs. Huntington 
& Wilson, with instructions to begin proceedings to collect the 
amount. This communication was accompanied with a spécifie state- 
ment of the full amount due to January 1, 1906, both principal and 
interest. On January 1, 1906, Parr wrote the company that Moody 
had paid $1,187 in full of the amount of interest due January 2, 1906, 
and reported as follows: 

"We promised him to présent the matter and If satisfactory to the com- 
pany would allow the account to continue until he eould make some ar- 
rangement" 

On January 9, 1906, the company, through Walter S. Martin, prési- 
dent, wrote Parr acknowledging receipt of the payment, and said : 

"I muBt ask you to immediately take this matter up and get a settlement 
from Gov. Moody of the prmclpal." 

After receiving this letter, Parr had other negotiations with Moody 
with référence to a settlement, saying to him: 

"If you ean pay or send us $1,000.00 it is possible that I can get the 
company to accept that and continue the other for a longer period." 

To which Moody replied that he would make the payment by send- 
ing a check for that amount. Moody did not send the check as 
promised. On January 16, 1906, Parr wrote the company that Moody 
promised to give the matter of payment of the principal "his early 
considetation and endeavor to negotiate a loan at a lower rate of in- 
terest." 
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On March 32d the company again wrote Parr, as follows: 

"As before stated, we do not thlnk the conditions warrant us in giving 
ttie Governor any more time, as we feel that we hâve been very lenient 
with him, and as the principal as well as the Interest is now long in arrears, 
we désire to hâve this matter Immediately taken up and a settlement made." 

Parr further testifies that, after receiving this letter, he suggested 
again to Moody that he do something, and if he could not pay $1,000 
to pay $500, which Moodiy promised to do in a few days, but failed to 
do; and that neither at the time of the payment in December, 1905, 
nor at any other time, did he agrée with Moody that the time of pay- 
ment of the overdue instalhnents of principal should be extended. 
Parr received the payment of $280 of August 13, 1906, and forwarded 
it to the company at San Francisco, which sum it has since retained. 
Parr further testifies that, during the time the interest was not paid, 
he does not remember making any demand upon Moody for the 
principal, but that after December, 1905, he informed Moody on 
several occasions that the company was insisting upon the payment 
of the principal, and urged him to at least make partial payments 
to show his good intentions. Parr forwarded the deed to San Fran- 
cisco for exécution, as requested by Moody, naming E. E. Ferguson 
as grantee; but the company did nothing about it. On August 20, 
1906, the company telegraphed Parr: 

"Consult Huntington & Wilson before acceptlng principal or interest from 

Moody." 

Coming now to the légal phases of the controversy, it must be 
premised that, the complainant seeking a spécifie performance of the 
contract, it is essential that he show a substantial compliance upon his 
part with ail his covenants and agreements, or, if there be any that 
he has not complied with, that such performance has been waived by 
the land company. There can be no controversy as to this. 

Contention is made that the complainant has not shown that he 
has paid ail the taxes levied against the land as they became due, un- 
der his agreement, and therefore the suit must fail. This may be 
disposed of at the outset. The answer is that no issue is made con- 
cerning this in the pleadings. True, complainant, by a blanket al- 
légation, avers that he has performed ail the terms of the contract 
on his part agreed to be performed — a clause usual to ail complaints 
in suits of the kind. But the spécifie issues are made by the answer and 
the cross-bill, and in thèse papers no complaint is made whatever that 
complainant has not paid the taxes as stipulated on his part. Conse- 
quently no évidence was ofïered at the trial to prove or disprove 
the fact, whatever it was, and none was necessary in the absence 
of an issue thus tendered. The objection is therefore without merit. 

The défenses regularly interposed are: First, that the complainant 
has not made his payments promptly, as required by the terms of the 
contract of purchase; and, second, which is affirmative in its nature, 
that défendant is entitled to a rescission and cancellation. 

It is strongly urged that complainant has, by his failure to pay on 
time, forfeited ail prior payments made, both of principal and inter- 
est, and that by reason thefeof the défendant is entitled to re-enter 
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'upon the lands, and thus to dose the contractual relations between the 
parties. This dépends upon the proper construction of the contract. 
The agreement of the purchaser is that, in case he should make de- 
fault in payment of any one or more of the sums of money agreed to 
be paid as considération for said land for a period of six months, 
he will then surrender possession of the premises to the vendor, and 
in consonance therewith he empowered tlie vendor to résume posses- 
sion, and thereby to terminate the contract. By a subséquent clause, 
time is made of the essence of the contract, and strict performance 
a condition précèdent to conveyance under the vendor's covenant. 
There is no forfeiture stipulated for or agreed to, and a fortiori none 
can take place ipso facto on failure in payment at the exact time when 
due and the lapse of six months thereafter. The agreement on the 
part of the purchaser in such event is to surrender possession. This 
agreement is for the benefit of the vendor, and it was optional with 
it alone whether to insist upon it or not. The vendor, being em- 
powered to re-enter into possession, could thereby terminate the con- 
tract. It would not be terminated by the simple default of the pur- 
chaser, although he agreed in such case to surrender; but it remains 
for the vendor to signify its purpose to insist upon the surrender. 
If insisted upon, and the re-entry made, the contract would be ter- 
minated. What would be the .right of the purchaser to recover back 
the purchase money paid if the contract was terminated in that way, 
I need not now décide. The termination of the contract being op- 
tional with the vendor, it was incumbent upon it to signify its élec- 
tion to that purpose in some way, and of this it should bave seasonably 
advised the purchaser. Thereupon it would hâve had the right of ac- 
tion to recover possession, and not until then. O'Connor v. Hughes, 
35 Minn. 446, 29 N. W. 152. There is hère, therefore, neither for- 
feiture of previous payments, nor a termination of the contract under 
the terms thereof . In this respect the présent is unlike the case of 
Maflfet v. Or. & Cal. R. Cô., 46 ,Or. 443, 80 Pac. 489. 

There were open to the défendant, if the complainant was in de- 
fault in payment, three remédies: One, to déclare its élection to re- 
possess itself of the premises in an appropriate way, and then to 
bring its action in ejectment. O'Connor v. Hughes, supra; Reddish 
V. Smith, 10 Wash.' 178, 38 Pac. 1003, 45 Am. St. Rep. 781. Another, 
to sue for a foreclosure of the contract, and thus to recover the bal- 
ance remaining of the purchase price by sale of the land and applica- 
tion of the proceeds to the payment thereof. Burkhart v. lioward, 
14 Or. 39, là Pac. 79. And, still another, for cancellation and rescis- 
sion. The défendant has chosen to adopt the latter remedy. 

Much controversy has arisen relative to the particular purpose of 
the dem^nd made upon the complainant by Messrs. Huntington & 
Wilson Àugust 11, 1906, whether it was made with a view to ob- 
taining possession of the land for default in payment of considéra- 
tion, or to putting the company in a position to rescind. The notifica- 
tion is that, unless possession be surrendered on or before August 21, 
1906, or the entire amount due be paid, suit to foreclose the purchas- 
er's interest in and to the contract and premises will be instituted. 
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In the same connection, an ofifer to convey was made. It cannot Ite, 
from tlie wording of this demand, that a forfaiture of the considéra- 
tion paid and a repossession of the land by the land company was in- 
tended. True, surrender of possession is demanded ; but the remedy 
specifîed excludes an action therefor. The thing tliat is intended is 
usually interpreted by what is done. In this case, what has been donc 
is in exact accord with the idea of a rescission, and tliis is what is asked 
for in the cross-bill, which is tantamount to a suit instituted for that 
purpose. 

As an essential to the remedy, it is recognized by the pleader that 
the purchase money paid should be returned to the vendee so as to re- 
instate statu que conditions. This is deducible from the fact that it 
is So tendered in the cross-bill. Thus we are brought to the question 
whether the défendant, upon the cross-bill, is entitled to a rescission. 
This may be considered in connection with the question presented upon 
the bill df complaint whether the complainant is entitled to a spécifie 
performance, for, if complainant is not entitled to such relief, the 
défendant ought to hâve a rescission. 

That Moody did not make the stipulated payments at the times 
designated is a fact conceded, and the crucial question is resolved into 
whether the land company bas, by its conduct, waived strict perform- 
ance in this respect. A waiver may be accomplished by express agree- 
ment, or it may resuit through implication arising from the acts 
and dealings of the party against whom it is claimed, if they bave 
been acted upon by the party with whom he is in contractual rela- 
tions. Without question, the acceptance of the cash payment after 
default of the vendee in paying on the day and date of the contract 
was a waiver of that default. So the acceptance of any interest pay- 
ment after the day it became due and payable would likevi^ise be a 
waiver of default as to every such interest payment so accepted. 
There can be no cavil as to that. Furthermore, the acceptance of an 
interest payment upon a defaulted payment of principal would be a 
waiver of such default, because tantamount to the acceptance of a 
considération for a corttinuance of such payment after due. This 
proposition seems equally clear with the preceding. The land com- 
pany is ceirtainly estopped, by taking interest on an overdue payment, 
from claiming that Moody was in default upon the principal during 
the time for which it has received interest from him while so overdue. 
If the company did not désire to waive such a default, it ought to bave 
refrained from taking interest upon any overdue payment of the prin- 
cipal, 

Thùs it will appear, undèr the testimony, that the land company 
waived strict performance as to ail payments of principal except the 
last, because the interest on ail prior overdue payments was paid in 
fuU to January 2, 1906, by the payment of $1,187, made December 
29, 1905, which included also interest on overdue interest payments. 
There was, therefore, by the acceptance of that particular interest 
payment, a waiver on the part of the land company of ail prior de- 
faults in payment on the part of Moody, whether of principal or in- 
terest. The purchaser was, from that date, allowéd to continue with- 
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out payment of any part of the principal, although lie contîniially 
promised to pay some part of it, until August 11, 1906, when the de- 
mand for possession was made in default of payment of the whole 
amount due within 10 days. There was due then $7,000 of principal 
and the accrued interest from January 2, 1906. On the second day 
following the posting of the letter containing the demand, M. A- 
Moody made a payrnent to Parr of $380, being the interest for six 
months on the amount of the principal then due. This was accepted 
by Parr, and forwarded to the company at San Francisco. The letter 
to complainant was probably received by him prior to the date when 
M. A. Moody, bis son, made the payment of $380; but the latter had 
fio: knowledge of it at the time. This circumstance relieves Moody 
of the charge of any endeavor to circumvent the effect of the demand. 
Now, an acceptance of the $280 interest on thèse overdue payments 
was a waiver of the default for which demand for possession was 
made, because it was an acceptance of a considération for the use of 
the money represented by such payments in the meantime, and, being 
a waiver for this purpose, it rendered nugatory the efifect of the de- 
mand. The default being waived, another demand would be neces- 
sary, with a reasonable time fixed within which to make final pay- 
ment, bef ore there could be a final détermination of the contract. 

But it is urged that Parr exceeded his authority in accepting the 
$280 pa)Tnent, and therefore that the land company was not bound 
by his act in this respect. This proposition is manifestly not sustain- 
able. Parr's explicit authority was to coUect both interest and prin- 
cipal, and tô forward the same to the company at San Francisco. He 
acted in that capacity with référence to this contract, collecting in- 
terest and forwarding it to his principal, which was always received 
without question, although coUected upon principal payments overdue ; 
and thus by the acts of the company his acts were ratified, even if 
beyond the scope of his authority. Moody was ail along cognizant of 
thèse dealings, and was warranted in supposing that Parr had full 
authority for that purpose. Parr was therefore held out to be some- 
thing more than a mère agent to make collections. His authority ex- 
tended even to the binding of his principal to a waiver of a default 
in payment, where he accepted interest on overdue payments or parts 
of such payments. The land company recognized this, for it tele- 
graphed Parr on August 20th not to receive any more payments, 
either of principal or interest, from Moody. The purpose of such 
telegram was to revoke ail previous authority in Parr, as it respected 
collections, so that the company would not be further bound by his 
acts. The payment of August 13th had, however, been previously 
made to Parr. This payment was received by the land company on 
August 24th, and, although so received, the company. retained it, 
making no effort to return it or to notify Moody that it was held to his 
crédit. By thèse acts, eyen if Parr was without any authority in the 
£rst instance, the company ratified and affirmed what he did in the 
premises, and is accordingly bound thereby, I hold, therefore, that 
by accepting this payment the land company waived ail prior default 
of Moody in, strict performance in payment of the purchase price, 
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and Moody was free to make full payment of what remained due on 
the contract so as to entitle him to a deed. 

Payment by the terms of the contract is made a condition précèdent 
to the delivery of the deed. This required Moody to make the pay- 
ment before he could demand a deed at the hands of the land Com- 
pany. The tender of payment was duly made to the land company, 
through Huntington & Wilson, its attorneys, who answered that they 
were not in a position to dehver the deed. By such tender Moody 
became entitled to the deed conveying the premises, and hence is en- 
titled to a decree for spécifie performance. It follows as a corollary 
that défendant is not entitled to a rescission of the contract. In so 
concluding, the court is clearly within the equity rule that a party 
demanding spécifie performance must show, not only a légal right 
to the relief sought, but also that such decree would be just and meet 
with equity. The complainant's légal right arises, not upon the fact 
that he made his payments strictly as stipulated, but that the de- 
fendant, by its conduct, waived his default in that particular, which 
put complainant in a position, after tender of the balance dlue of the 
purchase price, to demand his deed. 

The equities are with the complainant. The défendant has re- 
ceived its interest upon ail deferred payments, and the entire balance 
due was tendered, so that it is losing nothing by its bargain. It is 
only just that the complainant should get the land. 

Let a decree be entered for complainant as prayed. 



PROCTOR-GAMBLE CO. v. WARREN COTTON OIL 00. et al. 

(Circuit Court, E. D. Arkansas, W. D. May 13, 1910.) 

No. 5,509. 

1. Courts (§ 366*) — Fédéral Courts— Décision of State Courts— Conclu- 

siveness. 

The décision of the Arkansas Suprême Court that Kirby's Big. §§ 848, 
859, imposing a Personal llablllty for corporate debts on the président 
and s«cretary of a corporation for failure to file annual reports of the 
corporation's condition, etc., was remédiai and not peual, was conclusive 
on ail fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 954-9G8; Dec. 
Dig. § 366.* 

State laws as rules of décisions in fédéral courts, see notes to Wilson v. 
Perrin, 11 O. C. A. 71 ; Hill v. llife, 29 C. C. A. 5-53.] 

2. Cobporations (§ 340*) — "Debts" — Liability ot Ofeicers—.Stattjtes. 

Kirby's Dig. Ark. § 848, requires the président and secretary of every 
corporation to file annual reports, and section 859 provides that, if the 
président or secretary of any sucli corporation neglects or reluses to do 
so, they sluill be liabie for ail debts of the coi'poration conlracted during 
the period of such négligence or refusai, lleld, that siiice the word "debt" 
ineaiis an oldigation resting on one person to pay or perforni something 
that is due to another, the state or condition of being indebted to another, 
and iucludes ail that is due by one person to another in any form of 
obligation or promise, the term as used in such section was not limited 
to obligations certain, arising from an express agroement, but included 



♦For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Eep'r Iiiae.'i.e& 
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as well corporate obligations consisting of unliquldated damages for 
breach of contract. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1473-1478; 
Dec. Dig. § 340.* 

For other defluitions. see Words and Phrases, vol. 2, pp. 1864-1886; 
vol. 8, p. 7028.] 

At Law. Action by the Proctor-Gamble Company against the War- 
ren Cotton Oil Company and others. On motion of défendants J. M. 
Bailey and D. A. Bradham for a new trial, and judgment in their fa- 
vor. Denied. 

Plaintiff, a corporation created under the laws of the state of Ohio, seeks 
to reeover from the défendant the Warren Cotton Oil Company, a corporation 
created under the laws of the state of Arkansas, and which will herelnafter 
be referred to as the "oil company," and the other défendants, J. M. Bailey 
and D. A. Bradham, who were, respectM'ely, the président and secretary of the 
corporation, damages alleged to hâve been sustained by it by reason of a 
breach of a contract entered into between the plaintiff and the oil company 
for flve tanks of cotton seed oil to be delivered at a future day. The testl- 
mony, which was undisputed, established the follovving facts: 

On July 28, 1909, the défendant oil company, by its manager, entered into a 
written contract with the plaintiff, whereby it agreed to sell to the plaintiff, 
and the plaintiff to buy from it, flve tanks of prime cotton seed oil at 31 cents 
per gallon f. o. b. Warren, Ark., where the oil company's mlll was operated. 
Deliveries were to be made in Oetober and the first part of November, 1909, 
to be paid for by plaintiff by slght draft drawn on it with bill of lading 
attached. Three tanks of the oil were duly delivered and paid for in Oetober ; 
but the other two tanks, which were to contain 7,000 gallons each, the oil 
company refused to deliver, whereupon plaintiff purchased the same in open 
market at 46 cents per gallon, the then prevaillng market priée, and instituted 
this action to reeover the différence between the contract priée and the price 
paid after the default. 

The other défendants were, respectively, the président and secretary of the 
corporation at the time the contract was entered into, and bave been such offi- 
cers ever since, and they are sought to be held liable under the statutes of 
Arkansas digested in Kirby's Digest as sections 848 and 859. Thèse sections 
are as foUows: 

"Section 848. The président and secretary of every corporation organized 
under the provisions of this aet shall annually make a eertifleate shovi^ing the 
condition of the aft'airs of such corporation, as nearly as the same can be 
aseertained, on the flrst day of January or of July next preceding the time 
of making such eertifleate. In the following particulars, Vlz.: The amount of 
capital actuallj paid in; the cash value of its real estate; the cash value of 
its Personal estate ; the cash value of its crédits ; the amount of Its debts ; 
the name and number of shares of each stockholder ; which eertifleate shall 
be deposifed on or before the flfteenth day of February or of Angust with the 
county clerk of the county in which said corporation transacts its business, 
who shall record the same at length in a book to be kept by him for that pur- 
pose." 

"Section 859. If the président or secretary of any such corporation shall 
neglect or refuse to eomply with the provisions of section 848 and to perform 
the duties required of them respectivelj', the persons so neglectlng or refusiug 
shall jolntly and severally be liable to an action founded on this statute, 
for ail debts of such corporation contracted during the period of any such 
ueglect or refusai." 

No certiflcates required by section 848 were ever filed by thèse ofiieers. 

At the close of the évidence, plaintiff asked for a peremptory instruction 
against ail the défendants, while on the part of défendants a peremptory in- 
struction was asked in favor of the défendants Bailey and Bradham. The 
latter reqùest was upon the ground that a liability incurred by reason of a 

•For other cases see same topic & § humeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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breach ctf a contract by a corporation Is not a "debt" wiihin the meaning 
of section 859. Neither counsel belng then prepared to présent the question 
Involved by this motion as fully as its importance demanded, the court, not 
being sufliciently advised how to détermine it, directed a verdict against ail 
the défendants, reserving the points involved for final disposition on a motion 
for a new trial, and judgment in favor of thèse défendants notwithstanding 
the verdict of the jury. 

J. W. & M. House, for plaintiff. 

Davis & Pace and B. L. Herring, for défendants. 

TRIEBER, District Judge (after stating the facts as above). The 
contention of counsel for défendants is that the word "debt" used 
in this statute must be given a strict construction and hmited to 
"a sum of money due by certain and express agreement," and, as this is 
an action to recover unliquidated damages for a breach of contract 
under a statute pénal in its nature and in dérogation of the common 
law, it is not a "debt" within the meaning of the statute. 

While there is an irreconcilable conflict among the authorities as 
to whether a statute of this nature is pénal or remédiai, and conse- 
quently whether it should be liberally or strictly construed, the Su- 
prême Court of Arkansas, in Nebraska National Bank v. Walsh, 68 
Ark. 433, 59 S. W. 9.52, 82 Am. St. Rep. 301, held this identical stat- 
ute to be remédiai and not pénal. Counsel for défendants insist that 
that décision must be limited to the application of the statute of limi- 
tations and nothing else. But the opinion of the court does not sus- 
tain this contention. Mr. Justice Wood, who delivered the unani- 
mous opinion of the court, after a very careful review of the many 
conflicting authorities cited by counsel, said: 

"We conclude, from thèse considérations, that the statute is not pénal, but 
hlghly remédiai, even when construed independent of the statute of limita- 
tions." 

And in another part of the opinion he said : 

"With due déférence to ail authorities which hold that statutes similar to 
ours are pénal, we are constrained to belle ve that such views are erroneous, 
and we fully agrée -with Mr. Morawetz that 'it is not quite clear what the 
courts mean to express by saying that statutes of this character are pénal, 
and that they impose upon the direetors a pénal liability.' 2 Mor. Corp. § 908. 
The better view, as Judge Thompson says, is that expressed by the Suprême 
Court of Georgla, in the early case of Neal v. Moultrie, 12 Ga. 116. This 
opinion is unusually clear and strong." 

This construction of the statute by the highest court of the state 
is conclusive, not only on this court, but ail national courts, including 
the Suprême Court. Chase v. Curtis, 113 U. S. 452, 5 Sup. Ct. 554, 
38 L. Ed. 1038; Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 
224, 36 L. Ed. 1123 ; Continental National Bank v. Buford, 114 Fed. 
290, 53 C. C. A. 14. 

In determining the question involved, it is important to ascertain 
whether the word "debt" was used by the lawmaking body in that 
restricted sensé as claimed by counsel for défendants, or in the broad- 
er sensé, to cover ail demands arising from contracts express or im- 
plied. In Am. & Eng. Enc. of Law (2d Ed.) 983, the gênerai defi- 
nition of the word is stated to be: 
180 F.— 35 
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"Id common parlance the word 'debt' Is sometlmes used to dénote any kind 
of a just demand, and has been differently defined owing to the subject-mat- 
ter of the statutes in whleh It has been used ; and while ordhiarily it Inivwrts 
a sum of money arislng upon a contract express or nuplied, in its most gên- 
erai sensé it means that which one person is bound to pay or perform to 
another." 

The notes cited by the author give the varions définitions found in 
the law dictionaries, and need net be repeated hère. 
The Standard Dictionary gives as one of the définitions : 

"The obligation resting upon one person to pay or perform something that 
is due to another; the state or condition of being indebted to another." 

The courts which hâve defined the word "debt" hâve been in- 
fluenced to a great extent by the context of the statute in which it 
was used, its objects, and the existing mischief sought to be reme- 
died. A référence to thèse décisions, the language used in the statute 
under considération, and the object sought to be attained by its enact- 
ment remove ail doubt as to the construction to be placed upon this 
statute. 

In Fisher v. Consequa, 2 Wash. C. C. 385, Ped. Cas. No. 4,816, 
Mr. Justice Washington, in speaking of an action for damages aris- 
ing from a breach of contract said: 

"The uncertainty of the snni does not, in the common understanding of man- 
kind, rènder it less a debt. A promise, whether express or implied, to pay as 
much as certain goods or labor are worth, or as much as the same kind of 
goods may sell for on a certain day on a certain market, or to pay the différ- 
ence between the value of one kind of goods and another, créâtes In eomm«n 
parlance a debt." 

In New Jersey Insurance Co. v. Meeker, 37 N. J. Law, 282, 301, 
the court, in a very learned opinion delivered by Chief Justice Béas-: 
ley, defined it as a word "of large import, including not only debts 
of record and judgment, and debts by specialty, but also obligations 
arising on an implied contract to a very wide extent, and in its popu- 
lar sensé includes ail that is due to a man in any furm of obligation 
or promise." 

This définition was followed with approval by the Suprême Court 
of Massachusetts in Gray v. Bennett, 3 Metc. 522, 526. 

In New Haven Steam Sawmill Co. v. Fowler, 28 Conn. 103, 108, 
it was held that damages due for a breach of contract was a debt 
within the attachment statute of that state. The same conclusion 
was reached in Stifl" v. Fisher, 2 Tex. Civ. App. 346, 21 S. W. 291. 

In Dunsmoor v. Furstenfeldt, 88 Cal. 522, 26 Pac. 518, 12 L. R. 
A. 508, 22 Am. St. Rep. 331, the court held: 

"Any kind of obligation of one man to pay money to another is a debt." 

And quoted with approval from Rodman v. Munson, 13 Barb. 
(N. Y.) 197 : 

"A debt signifies what one owes. There is always some obligation that it 
shali be paid; but the manner in which it is to be paid, or the means of 
coerciug payment do not enter into the définition." 

In Equitable Life Insurance Co. v. Board of Equalization, 74 
lowa, 178, 181, 37 N. W. 141, it was held that, under a statute au- 
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thorizing the déduction of "debts" from the crédits list for taxes, 
the profits held for the stockholders are debts which should be de- 
ducted. Mr. Justice Beck, who delivered the opinion of the court, 
said: 

"Hère is a clalm by the stockholders for whlch tUe corporation is liable. 
It is not now matured, but wlll become payable in the future. The amouiit 
which the stockholder will reeeive niay not now be certainly deteruiined. The 
corporation belng bound to pay the stockholders its obligations, any crédit 
créâtes a debt aceording to the définition above giveu." 

In Cheney v. Straube, 35 Neb. 521, 53 N. W. 479, a liability arising 
from a breach of a covenant of warranty was held to be a debt within 
the attachment statute, and in Dryden v. Kellogg, 2 Mo. App. 87, 
it was held that a liability upon a breach of warranty is a debt within 
the meaning of the statute similar to this providing for the liability 
of stockholders of corporations. 

In Barber v. City of East Dallas, 83 Tex. 147, 18 S. W. 438, it was 
held: 

"In eommon parlance the word 'debt' is sometimes used to dénote any kind 
of just demand, and has been differently deflned, owing to the subject-niatter 
of the statute in which it has been used, and whlle ordinarily it imports a 
sum of nioney arising ii)X)n a contraet express or implied, in the more gênerai 
sensé it means that which one person is bound to pay or perform for an- 
other." 

In Green v. Easton, 74 Hun, 329, 26 N. Y. Supp. 553, officers of a 
corporation who had failed to comply with the requirements of the 
statute of that state were held liable for a debt arising from a breach 
of contraet, although in that state it is the settled rule of law that 
such a statute is pénal in its nature and must be strictly construed. 

In Felker v. Standard Yarn Co., 148 Mass. 226, 19 N. E. 220, a 
tax assessed against the corporation was held to be a "debt" within 
the meaning of a statute making directors liable for the debts of the 
corporation. 

Other cases in which the word "debt" was similarly defined are: 
Frazer v. Tunis, 1 Bin. (Pa.) 254 ; Mill Dam Foundery v. Hovey, 21 
Pick. (Mass.) 417 ; Brand v. Godwin (Com. PL) 8 N. Y. Supp. 339, 9 N. 
Y. Supp. 743 ; Chalmers v. Sheehy, 132 Cal. 459, 64 Pac. 709, 84 Am. 
St. Rep. 62; In re Lambie's Estate, 94 Mich. 489, 54 N. W. 173 ; Rosen- 
baum V. U. S. Crédit System Co., 61 N. J, Law, 543, 40 Atl, 591. 

What the intention of the Législature of Arkansas in the enact- 
ment of this section was is easily ascertained by an examination of the 
act of which thèse sections are a part. In the original act enacted 
in 1869 (Laws 1868-69, p. 186, § 21) the liability was only imposed 
when the officers named "intentionally" neglected to comply with 
the requirements of the statute. Gantt's Dig. § 3356. By the amen- 
datory act of February 14, 1891 (Acts 1891, p. 12) the word "inten- 
tionally" was omitted, making the officers liable for neglect or re- 
fusai to comply with the provisions of this statute, regardless of 
the fact whether it was intentional or not. Section 859, Kirby's Dig. 

It will be noted that in each of the acts the words used are "ail 
debts," thus indicating that the intention of the lawmaking body was 
to include every liability arising upon contraet as distinguished from 
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thbse arising from torts. The object of the Législature, no doiibt, 
was to hâve publicity of the financial standing of the corporation 
and the names of its stockholders. The mischief then existing, and 
which it was sought to remedy, was that insolvent corporations would 
often hold themselves out to the world as being companies of large 
capital and means, and thus obtain extensive crédits, when, in fact, 
they were wholly insolvent. By requiring thèse statements to be filed 
and recorded, and which by section 858, Kirby's Dig., are required to 
be made under oath, persons intending to deal with a corporation 
could examine thèse statements and décline to extend crédit or enter 
into contracts with insolvent corporations from whom, in case of a 
breach, they could not recover what should be due them ; stockholders 
of a corporation not being liable for the debts of the corporation under 
the laws of Arkansas. If no such statement had been filed, the finan- 
cial responsibility of the président and secretary would détermine the 
advisability of dealing with the corporation, for by their neglect to 
file this statement they, in effect, made "ail debts" of the corporation 
their own and assumed liability for their payment. The Législature 
certainly must hâve known what is known to every person, that the 
liabilities of corporations created by contracts to be performed in 
the future are as important and numerous and create as many liabili- 
ties as those created by loans of money or sales of merchandise ; and, 
to remove ail doubt on the subject, used the words "ail debts" undoubt- 
edly in the popular sensé and common understanding of the people. 
To limit the meaning of the statute to the narrow technical meaning 
of "monies due by certain and express agreement" would not effect 
the purposes intended, and for the courts to give it that construction 
would defeat the évident purpose of the Législature, 

The object of thèse acts has been very aptly stated by the Su- 
prême Court of the United States in Chase v. Curtis, 113 U. S. 452, 
5 Sup. Ct. 554, 28 L. Ed. 1038. There it was sought to hold offi- 
cers of a corporation liable under the statute of the state of New 
York, which is practically like thât of the state of Arkansas, on a 
judgment rendered against the corporation for a tort committed by 
its agents; but the court held that such an action could not be main- 
tained for a tort, even after it had been reduced to a judgment and 
thus liquidated and made certain, it was not within the contemplation 
of the lawmakers, as was apparent from the act. Mr. Justice Mat- 
thews, who delivered the opinion of the court, said on that point: 

"Such claims are not -within the contemplation of the act. The mischief 
to be prevented by its requirements has no relation to liabilities of that de- 
scription. The creditors to be protected are those only who become such by 
voluntary transactions, in référence to which, for their beneflt, the informa- 
tion becomes Important as to the debts of the company." 113 U. S. 4G2, 5 
Sup. Ct. 558, 28 L. Ed. 1038. 

See, also, Beekman Lumber Co. v. Ahern, 75 Ark. 107, 111, 86 
S. W. 842. 

A party, whether a corporation or an individual entering into a 
contract to be performed in the future, impliedly promises to pay to 
the other party to the contract the loss sustained by him in case of a 
breach, and such a debt is clearly one arising from a contract. There 
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is an împlied obligation to pay in a case of a breach of the contract the 
différence between the price contracted and the value of the article 
under contract of sale at the time of the breach, and this is as easily 
ascertained as the sum claimed in an action for a quantum meruit. 
As stated by Mr. Justice Washington in Fisher v. Consequa, supra : 

"The uncertainty of the sum does not, In the common understanding of man- 
klnd, render It less a debt." 

Whether it becomes a debt for which officers are under this statute 
liable when the contract is entered into or when there is a breach and 
the innocent party has either sold or purchased the articles contracted 
for, and thus made the amount of the debt certain, it is unnecessary 
to détermine in this case, as the undisputed évidence is that thèse 
défendants were the officers of the oil company at both times and had 
failed to comply with the statute requiring- the filing of a statement 
before the contract was entered into as well as when it was breached. 

■From a careful considération of the authorities on the subject, the 
language of the act, the mischief then existing and sought to be reme- 
died by the enactment of the statute, and in view of the construction 
placed upon this statute by the highest court of the state that it is 
remédiai and must be liberally construed, it is impossible to escape 
the conclusion that by the use of the words "ail debts" the législative 
intent was to include liabilities arising from a breach of contract by 
a corporation as well as those due by certain and express agreement. 

The motion for a new trial will be overruled, and judgment entered 
against ail the défendants on the verdict of the jury. 



In re SWOFFORD BROS. DBY GOODS CO. 
(District Court, W. D. Missouri, W. D. July 28, 1910.) 

1. BANKRUPTCT (§ 11*) JUBISDICTION — RESTKAINT OF INTERFERENCE OF 

Courts. 

Bankruptcy Act July 1, 1898, c. 541, % 2, subd. 15, 30 Stat. 545 (V. S. 
Comp. St. 1901, p. 3421), invests courts of bankruptcy with the power to 
make su eh orders, issue such process, and enter such judgments, in ad- 
dition to those specifically provided for, as may be necessary for enforee- 
ment of the act. Held, that the section may be availed of to compel 
anything which ought to be done, or to prevent anything which ought not 
tq be done against the enforcenient of the law, provided the court ot 
bankruptcy otherwise has Jurisdiction of the person or subject-matter, 
and for such purposes the court has the plenary powers of a court of equi- 
ty, and can exercise them for the ascertainment and enforcement of the 
rights and equities of the various parties Interested In the bankrupt's 
estate, and where the bankrupt's estate was undergoing administration, 
and a proposition was made to buy the assets for a certain sum prior to 
termination of the year, allowed for filing claims, the court could restrain 
any proceeding which would disturb or change the nxatter in process of 
administration. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 11 ; Dec. Dig. 
S 11.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

•For other cases eee same topic & S ndmbbe In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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2. Bankbdptcy (§ 22*)— JuTjisDicTioN— Protection of Jubisdiction. 

A proceedlng in baukruytcy being in equity, and the court having ail 
the Inhérent powera of a éoùrt of equity to elif orée and protect its jurls- 
dietlon, It may be appealèd to tiy supplemeiital and ancillary blU to en- 
force its orders, sustaln its jurisdiction, and protect parties before it in 
the enjoyment of rights seeured under it, where jurisdletion is reserved 
or stlll retained, or even afterwards where the resuit of the interférence 
would be a relitlgation of the same subject-matter between the same par- 
ties. 

[Ed. Note. — For other cases, see BanUruptcy, Cent. Dig. §11; Dec. 
Dlg. § 22.*] 

3. CORPOBATIONS (§ 206*) ILLEGAL ACTS OF OfFICEBS— RiGHT OF ACTION. 

Where an offlcer of a corporation misappropriates property of the cor- 
poration to his Own beneflt. In respect to a stockholder, a rieht of action 
exista in the corporation itself, and the rlght of a stockholder, If any, Is 
derlved from that, as between a stockholder and the corporate manage- 
ment, the stockholder may sue where the c(>mpany is under such hostile 
control that Its proper offlcers wlU not in the nature of things sue in its 
name. 

[Ed. Noté. — For other cases, see Corporations, Cent. Dig. §§ 791-796; 
Dec. Dig. I 206.* 

Rights of stockliolders to sue or défend on behalf of corporation as dé- 
pendent on refusai of corporation or officers to act, see note to Eagle Iron 
Co. y. Colyar, 87 O. C. A. 390.] 

4. Bankruptcy (§ 145*) — Rights Vesting in Tkustbe— Rigiit of Action. 

Rev. St Mo. 1899, § 1338 (Ann. St. 1906, p. 1075), provides that the 
circuit court shall liave jurisdiction over the offlcers of corporations or- 
ganlzed under the article pertaiulng to manufacturing and business com- 
panies, to compel payment by them to the corporation which they repre- 
sent and to its creditors, of money and of the value of property which they 
hâve acquired to themselvès or transferred to others, or lost, or wasted 
by violation of their duties or abuse of thelr powers. Held, that in a 
bankruptcy proceedlng the rlght to compel such payment vests in the trus- 
tée, becoming assets In his hands, which may be disposed of under the 
direction of the court under Bankruptcy Act July 1, 1898. c. 541, § 70, 
subd. 6, 30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), vesting In the trustée 
the bankrupt's tttle, except as to property exempt, in rights of action aris- 
ing from the unlawful taking, détention, or injury to his property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 205, 230- 
234; Dec. Dig. §145.*] 

5. Bankruptcy (§4*) — Puepose or Act. 

The policy ànd purixise of national bankruptcy acts is prlmarily to 
seeure an equal and speedy distribution of the bankrupt's property among 
his creditors, and to relieve the honest debtor from légal proceedings for 
his debts, to enable him to start afresh in business llfe; but the distribu- 
tion of the property is the principal object to be attained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 314; Dec. 
Dig. § 4.*] 

6. Bankruptcy (§ 11*) — Jurisoiction. 

A court of bankruptcy bas no cbneern wlth an action agalnst a bank- 
rupt Company and Its président who had previously offered and had hâd ac- 
cepte<i by the bankruptcy court a proposition to buy the assets of the' Com- 
pany, for an accounting fcased oii the claim that the président, through 
his purchase and settlement with the trustée, had seeured assets largely 
exceeding the amount pald by him to the trustée, and had seeured a great 
advantage for which he, lu equity, would be required to account to the 
ibankrupt and Its stockliolders so long as it does not involve the Impair- 
ment of the orders, decrees, and other proceedings in bankruptcy. 

[Ed. Note. — For other cases, see Bankrui>tcy, Cent. Dig. § 11 ; Dec. Dig. 
§ ll.*J 

•For other cases see same topic & § number in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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In the matter of Swofford Bros. Dry Goods Company, bankrupt. 
Supplemental bill to enjoin action in state court. Decree for com- 
plainant as to certain causes of action, and for défendant as to another. 

Edwin A. Krauthoff, for complainant. 
Silvers & Silvers, for défendant. 

VAN VALKENBURGH, District Judge. On the 9th day of Octo- 
ber, 1909, a pétition in bankruptcy was filed in this court against the 
above-named bankrupt, and on the 28th day of October, 1909, an 
adjudication in bankruptcy was entered. Thereafter a trustée was 
appointed by the creditors who duly qualified and assumed charge of 
the assets of the bankrupt estate. This estate was largely involved, 
and in January, 1910, it developed that the unsecured claims against 
the bankrupt amounted approximately to $500,000, and that upon the 
assets apphcable thereto the trustée had been able to reahze in money 
approximately $125,000, and also had on hand some remnants of the 
stock of goods, the fixtures located in the store building, some ac- 
counts, bills receivable, equities in personal property pledged as col- 
latéral security, and some real estate and other claims of doubtful 
value. Among the latter were claims against one J. J. Swofford, the 
petitioner herein, who was the président and actively in control of the 
Company up to the time the bankruptcy pétition was filed. 

On or about the 6th day of January, 1910, the petitioner Swofford 
filed in the bankruptcy case a proposition to buy ail the remaining 
assets of the company in considération of a payment to the trustée 
in bankruptcy of a sum of money stifficient, in addition to the cash 
then on hand and any cash that might be realized from the assets 
of the estate in bankruptcy, to pay each gênerai creditor of the es- 
tate a dividend of 37i^ per cent, upon the face of his claim as it might 
be provable and allowed. A further considération moving to the ap- 
plicant was expressed as follov/s: 

"It lielng the intent of this application that by a decree of this court, and 
by sucli conveyances and receipts as the court may direct the trustée to make, 
any and ail liablUty claimed to be due and owlng the estate in bankruptcy 
or the trustée in bankruptcy or otherwise by your petitioner l>e receipted in 
full, and that the trustée in banlcruptcy shall convey to your petitioner ail the 
]iroperty of the bankrupt corporation of whatever kind or character or wher- 
ever situate." 

The court ordered this application referred to the référée for 
hearing and disposition, with directions to notify each creditor of 
the bankrupt corporation of the terms of the offer. This was accord- 
ingly done, and, there being no objection on the part of the creditors, 
the court through its référée ordered that the proposition be accepted. 
The order made, after reciting the détails of the payments to be made 
by Swofford, contained this provision : 

"Upon the foregoing being aceomplished, the title to ail the property of the 
estate in bankruptcy of whatever kind or character or wherever situate shall 
be vested in J. J. gwofford, and ail liabilities claimed to be due and owing the 
estate in bankruptcy or the trustée in bankruptcy by J. J. Swofford shall be 
deemed receipted and canceled in full, and the trustée is dlrected by sueh as^. 
signments, conveyances, and dellveries as the court shall direct the trustée to 
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make to eonvey the absolute title to the assets hereinbefore mentioned to J. J. 
Swofford and deliver the same to him." 

The year within which claims may be presented does not expire 
until on or about October 28, 1910. The greater part of the assets 
were accordingly delivered to Svvofford, who in turn paid to the trus- 
tée an amount of money sufficient to pay 371/2 cents on the dollar upon 
each claim ascertained and allowed ; the trustée reserving a substan- 
tial part of the assets to secure such future payments as might become 
due from Swofford on account of possible claims yet to be allowed. 
It will be observed, therefore, that the bankruptcy proceeding is still 
open and pending and can in no event be reported for closing until 
after October of this year. 

In this State of the record, one A. Rosier, claiming to be a stock- 
holder of the Swofford Bros. Dry Goods Company, filed in the cir- 
cuit court of Jackson county, Mo., on the 20th day of May, 1910, his 
certain pétition or bill for an accounting against the bankrupt company 
and the said J. J. Swofford as its président. This pétition contains 23 
paragraphs embracing 22 causes of action against Swofford for fraud 
upon the corporation in the management of its affairs as its président 
and on account of money and property acquired by him directly or 
indirectly and lost and wasted by a violation of his duties and an 
abuse of his powers as such président. Without considering thèse 
various causes of action in détail, it will be sufficient to state that the 
pétition states in gênerai that the action is instituted and prosecuted 
by the plaintiff on behalf of himself and the other stockholders of said 
corporation and on behalf of said corporation; that the défendant 
J. J. Swofford, as président- of said corporation, had! for a long time 
been whoUy in charge thereof, dominating and controlling its busi- 
ness policy ,and the conduct of its affairs generally; that plaintiff 
had requested the trustée in bankruptcy to bring proceedings to re- 
dress the wrongs therein complained of; but that said trustée hadi 
failed and refused to do so; that the estate in bankruptcy had been 
fully settled. The first 31 causes of action pray damages against the 
défendant Swofford for having used the property of the company in 
various ways therein set f ôrth for his own personal advantage and 
profit at the expense, disadvantage, andi loss of said corporation. 
The twenty-second cause of action embraced in the twenty-third 
paragraph of the pétition will be separately considered. 

Thereupon the petitioner J. J. Swofford brings this ancillary or 
sùpplemental bill in connection with the bankruptcy proceeding setting 
up the situation as herein above detailed and praying this court to 
issue an order retetraining the said Rosier from further prosecuting 
his suit against said Swofford and the bankrupt upon the grounds 
that the matters therein sought to be litigated hâve already been set- 
tled and adjudicated by the orders and decrees of this court; that 
the bankruptcy proceeding being still open and unsettled this suit, 
in effect, impedes the enforcement of the bankruptcy act and inter- 
fères with the administration of the estate in bankruptcy; and fur- 
ther that this court owes it to the petitioner herein to protect the 
title which he as a purchaser acquired at the sale made by this court, 
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and in gênerai to secure to him whatever rights he acquired by virtue 
of the acceptance of his proposition and the order made in relation 
thereto. 

At the threshold of this discussion we are met by the contention of 
the défendant Rosier that the District Court, as a court of bankruptcy, 
has no power to enjoin or stay proceedings in a state court in a case 
such as this ; that its power to interfère is limited to proceedings which 
impede the enforcement of the bankruptcy act or interfère with the 
administration of the estate in bankruptcy. It is contended that such 
is not the effect of the action in the state court. Subdivision 15 of 
section 2 of the act (Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. Comp. 
St. 1901, p. 3421] ) invests courts of bankruptcy with the power "to 
make such orders, issue such'process, and enter such judgments in 
addition to those specifically provided for as may be necessary for 
the enforcement of the provisions of this act." It is said this section 
may be availed of to compel anything which ought to be done for, 
or to prevent anything which ought not to be done against the en- 
forcement of the law ; provided the court of bankruptcy otherwise has 
jurisdiction of the person or the subject-matter. For such purposes 
the court has the plenary powers of a court of equity and can exer- 
cise the powers of such a court for the ascertainment and enforce- 
ment of the rights and equities of the varions parties interested in the 
estate of the lîankrupt companv. In re Siegel-Hillman Dry Goods 
Co. (D. C.) 111 Fed. 980-983 ;' Dodge v. Norlin, 133 Fed. 363-368. 
66 C. C. A. 435 ; Bardes v. Hawarden Bank, 178 U. S. 534-535, 30 
Sup.. Ct. 1000, 44 L. Ed. 1175. 

In Re Rochford et al., 124 Fed. 182-187, 59 C. C. A. 388, 393, the 
Court of Appeals of this Circuit, speaking through Judge Sanbom, 
said : 

"The administration and distribution of the property of bankrupts Is a 
proceeding in equity, and when authorized by act of Oongress it becomes a 
branch of equity jurisprudence. l'roperty in the custody of a court of equity 
for administration is always held by It in trust for those to whom it right- 
fully belongs. The jurisdiction to inquire and détermine who the lawful 
owners of it are, and to that end to call before it ail claimants by a reasonable 
notice or order to présent their claims to the court vvithin a reasonable time, 
or to !be barred of any right or interest in the property in its custody, or in 
its proceeds, is a power inhérent in every court of equity, incidental and indis- 
pensable to the authority to adminlster the property in its possession and to 
distribute Its proceeds." 

In this case the estate of the bankrupt was and is undergoing ad- 
ministration in this court. The visible assets were manifestly insuf- 
ficient to pay more than a comparatively small dividend upon the 
claims allowed. A proposition was made by the petitioner Swoflford 
to buy the remaining assets, which included claims against himself, 
upon the payment to the trustée of a sum of money sufficient to en- 
able ail creditors having provable claims to receive 37% cents of thé 
face thereof. The court had full power to entertain such a proposition 
and in its discrétion to accept it. This the court did, and the contract 
raised by that judicial détermination has been in large part executed ; 
not wholly executed, however, for the reason that further claims may 
still be filed and further payments by Swofford may and will become 
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necessary. The matter is, therefore, still in process of administratîoft 
by this court, and cannot be disturbed or changed without seriously 
impeding the enforcement of the act and interfering with the admin- 
istration of the estate. In such case there can be little doubt of the 
power of this court to restrain by injunction any proceeding which 
will hâve this damaging efïect. 

The jurisdiction of this court would undoubtedly he sustained upon 
still broader grounds. We hâve seen that a proceeding in bankruptcy 
is a proceeding in equity, and that for the purposes of enforcing and 
protecting its jurisdiction a court of bankruptcy bas ail the inhérent 
powers of a court of equity. This being the case, it may be appealed 
to by supplemental and ancillary bill te enforce its orders, sustain its 
jurisdiction, and protect parties before* it in the enjoyment of rights 
secured through and under it, and this is always true where jurisdic- 
tion is reserved or still retained, and even afterw^ards where the resuit 
would be a relitigation of the same subject-matter between the same 
parties. A bill addressed to this power of the court is essentially sup- 
plemental and ancillary in its nature and inheres in the gênerai equity 
jurisdiction of the court. Henrié v. Henderson et al., 145 Fed. 316- 
320, 76 C. C. A. 196 ; Root v. Woolworth, 150 U. S. 401-411, 14 Sup. 
et. 136, 37 L. Ed. 1123 ; Pickens v. Dent, 106 Fed. 653-656, 45 C. 
C. A. 533; Riverdale Mills v. Manufacturing Co., 198 U. S. 188- 
195, 25 Sûp. Ct. 629, 49 L,. Ed. 1008; T"lian v. Central Trust Co., 193 
U. S. 93, 24 Sup. Ct. 399, 48 L. Ed. 629 ; State Trust Co. v., K. C. P. 
& G. R. R. Co. (C. C.) 110 Fed. 10-18 ; Chicago, R. I. & P. Ry. Co. v. 
St. J. Union Depot Co. (C. C.) 92 Fed. 22. 

This being so, it remains to be seen whether the bill filed appeals 
properly to the protecting power of this court, and the answer to this 
question involves primarily whether thé claims sued for by Rosier in 
the State court were embraced in the sale by the trustée in bankruptcy 
to Swofford. In other words, whether they were assets of the bank- 
rupt estate, and, as such, passed to Swofford under the terms of this 
sale, and whether Swofford was released therefrom by the action of 
this court. As bas been already stated, the first 21 causes of action, 
çmbracing paragraphs 2 to 22, inclusive, of defendant's pétition in tne 
circuit court of Jackson courity, pray damages against the défendant 
Swoff'ord for having fraudulently used the property of the company 
in varions ways therein set forth for his own personal advantage and 
profit at the expense and to the disadvantage and loss of the corpo- 
ration. 

Section 70 of the bankruptcy act provides that: 

"The trustée of the estate of a bankrujjt * * * shàll * * * lie vest- 
ed by opération of law with the title of the bankriipt, as of the date he wast 
adjudged a bankrupt, except in so far as It is to property which is exempt in 
(6) rights of action arlsing upon contracts or from the uulawful takiug or 
détention of or injury to his property." 

Each one of the counts of the pétition just referred to involves, 
either directly or indirectly, the taking and misappropriation of the 
moneys or property of the corporation ; the diversion of the same 
from their legitimate channel to the use and benefit of its président 
Swofford, amounting to misappropriation or conversion. Counsel for 
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défendant in their brief and argument speak of tliis action as arising 
froni fraud committed against a corporation in the conduct of its 
business. This arose in each case from the handling and disposition 
of the property of the company, and it is impossible to considef the 
acts complained of in any other light than as contributing to the injury 
and damage of that property. The courts of Missouri hâve always 
viewed such acts on the part of managing officers, involving as they 
do fraud and not merely passive derehction of duty, as vesting a 
cause of action in the corporation, and through it in the creditors. In 
respect to a stockholder thé ria:ht of action exists in the corporation 
itself, and the right of a stockholder, if any, is derived from that. 
Donhaniv. Hahn, 127 Mo. 439-445, 30 S. W. 134. 

"The wrong committed by an officer of the corporation whieh affects the 
stockholders geuerally is not a wrong to them as Individuals, but to the cor- 
l)orate entity." Cooley on Torts, par. 578. 

"The cause of action for the violation of a corporate right accrues to the 
coi-poration and not to the stoclîholders, and generally the remedy must be ol>- 
tained by, and in the name of, the corporation." Hannerty v. Standard The- 
atev Oo., 109 Mo. 297-3a5. 19 S. W. 82, 84 ; Loomis v. Missouri Pacific Ry. Co., 
103 Mo. 469, 65 S. W. 962. 

It is undoubtedly the law that as between stockholders of a corpora- 
tion and its management the latter may sue in cases where the com- 
pany is under such hostile control that its proper officers will not in 
the nature of things sue in its name ; but that does not alter the fact 
that the primary right is in the corporation. Hawes v. Oakland, 104 
U, S. 450, 26 L. Ed. 827. Sùch causes of action as are hère involved 
differ sharply from those arising out of a personal wrong suiïered by 
the bankrupt, such as injuries to person, réputation, or personal com- 
fort. The distinction is well pointed out by De Haven, District Judge, 
in Re Haensell, 91 Fed. 355. 

_ In Walker v. Reister, 102 U. S. 467-471, 26 L. Ed. 220, Mr. Jus- 
tice Miller said : 

"The bill is not frarned on that foundation, but distinctly on the ground of 
a convei-sion of the funds of the company, which. If true, is to that extent a 
fraud on the company's creditors." 

In Claflin V. Houseman, Assignée, 93 U. S. 130-135, 23 L. Ed. 833, 
Mr. Justice Bradley said: 

"The assignée, by the fourteenth section of the banlcrupt aet, becomes invept- 
ed with ail the bankrupt's rights of action for property, and actions arising 
f rom , contract, or the imlawful taklng or détention of or Injury to property 
and a right to sue for the same. The actions which lie in such cases are 
common-law actions, ejectment, trespass, trover, assumpslt, debt, etc. or sults 
In equity." 

In fact this principle has uniformly been recognized by the Su- 
prême Court of the United States in many decided cases. Porter v 
Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815; Erwin v' 
United States, 97 U. S. 392, 24 L. Ed. 1065 ; Comegys v. Vasse, 1 
Peters, 213, 7 L. Ed. 108. In the latter case Mr. Justice Story said: 

"In gênerai, it may be afflrmed that mère personal torts, which die with 
the party, and do not survive to his personal représentative, are not capable 
of passing by assignmeut ; and that vested rights ad rem and in re possibili- 
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tles eoupled wlth an Interest, and clalms growlng out of and adhering, to prop- 
erty, may pass by a'sslgnment." 

An express statute of the state of Missouri, however, would seem 
to dispose of ail argument in the premises. Section 1338, Rev. St. 
Mo. 1899, vol. 1, p. 434 (Ann. St. 1906, p. 1075), provides that the 
circuit court shall hâve jurisdiction over the directors, managers, 
trustées, and other officers of corporations organized under the ar- 
ticle pertaining to manufacturing and business companies, among 
other things : 

"To order, decree and eompel payment by them to the corporation whicli 
they represent, and to its creditors, of ail sums of money and of the value of 
ail property which they hâve acqulred to themselves, or transferred to others, 
or may hâve lost or vrasted by any Violation of their duties or abuse of their 
povifers as sueh directors, managers, trustées or other offlcers of such corpora- 
tion." 

/■ ■ ■ 

This right is given to the corporation and to its creditors. In any 
aspect of the case, in a bankruptcy proceeding the right would be 
vested in the trustée. That being so, such rights become assets in 
his hands and may be dealt with, disposed of, sold, or compromised 
by him undér the direction of the court. ' As betweeh the corporation 
or its stockholders and creditors, the rights of the latter would neces- 
sarily be paramount. It must be conceded then, I think, that such 
rights as Rosier seeks to enforce were vested in the trustée of the 
bankrupt estate. For reasons thus appearing, it is unnecessary to 
consider whether the trustée could or should go into the state court 
to protect his interests, or whether the bankrupt or a stockholder 
could sue. 

It must be remembered that the policy and purpose of ail national 
bankruptcy acts is primarily to secure an equal and speedy distribu- 
tion of the property of the bankrupt among his creditors. A further 
object is to relieve the honest debtor from légal proceedings for his 
debts, and to enable him to hâve a f resh start in business lif e ; but the 
distribution of the property is the principal object to be attained — the 
discharge of the debtor is incidental and subordinate. The rights of 
stockholders, although subsisting as between the corporation and 
dishonest officers, are and must be inferior to those of creditors in a 
bankruptcy proceeding. In such proceedings creditors are the favor- 
ites of the law, and the object is to secure them not only an equal dis- 
tribution of the property, but a speedy one. The court and its officers 
clothed with full authority, upon canvassing the possibilities and prob- 
abilities in each individual case, will décide what is best to be done 
from the standpoint of the créditer, and may, and will, act accordingly. 
When they hâve done so, their acts cannot be reviewed and the mat- 
ter relitigatedl in another forum and at the suit of the parties or their 
privies. 

In this case the trustée had assets of the bankrupt to dispose of, and 
among them were claims against the petiti'bner Swofford. Thèse 
claims were civil in their nature. They were the subject of sale, com- 
promise, or adjustment for the benefit of the creditors. Swofford 
made an offer which was accepted. Both he and the court are carry- 
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ing out the terms of their contract. His release from thèse daims 
was as much a considération moving to him as any pièce of tangible 
property purchased from the trustée. This court is as bound to pro- 
tect his acquittance as it is to dehver to him the tangible property he 
bought. To hold otherwise would be to render unstable and futile 
ail the proceedings of like nature in a bankruptcy court through which 
the property of the bankrupt is administered and money is realized 
from which distribution may be made to creditors. 

A court of bankruptcy, under the existing circumstances, may, and 
doubtless did, conclude that the interest of the creditors was better 
subserved by this arrangement, which secured to them a speedy and 
largely increased dividend, than by resorting to the slower and un- 
certain process of attempting to realize from the assets by collec- 
tion and litigation. This option rested with the creditors and their 
représentatives in the court. The release of Swofford was a substan- 
tial feature of the agreement. Whatever rights against him may hâve 
existed in others beside the creditors had vested in the trustée in bank- 
ruptcy, and a release by this court was complète and absolute. 

It will not do to say that the court of bankruptcy, through its réf- 
érée and trustée, may hâve made a bad bargain, or may hâve acted 
unwisely. No court can recognize such a criticism in a collatéral pro- 
ceeding. Moreover, if such considérations are to be urged, it must be 
in the same court where the matters were litigated by seasonable and. 
appropriate application to that tribunal. There, and not elsewhere, 
the remedy, if there be one, lies. 

The twenty-second cause of action represented by the twenty-third 
paragraph of the Rosier pétition présents a différent question. In 
this count it is claimed, in substance, that the petitioner Swofford by 
virtue of his purchase from and settlement with the trustée in bank- 
ruptcy secured assets which largely exceeded the amount of money 
paid by him to the trustée; that by reason of the premises he securedi 
to himself a great advantage and benefit for which he should, in equity 
and good conscience, be required to account to the bankrupt and its 
stockholders. With such a controversy, so long as it does not involve 
the impairment of the orders, decrees, and other proceedings in bank- 
ruptcy, this court has nothing to do, and the parties must be left to 
litigate such matters in the forum where the jurisdiction properly lies. 

It foUows from the conclusions reached that the défendant Rosier 
must be restrained from prosecuting in the circuit court of Jackson 
county, Mo., the 21 causes of action embraced in paragraphs 2 to 22, 
inclusive, of his pétition, and that, as to the remaining cause of action 
embraced in paragraph 23 of that pétition, the injunctive relief prayed 
for must be denied. 

It is so ordered. 
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Ex parte EAGLESFIELD. 
(District Court, E. D. Wisconsin. June 3, 1910.) 

1. Commerce (§ 21*) — Interstate Commerce. 

The owner of a vessel enroUed under the fédéral statutes, llcensed for 
forelgn and domestic trade, and éleared from tlie port where the license 
was Issued, who took a cargo of potatoes from a point in Michigan to Mil- 
wauliee, where she exposed them for sale on the vessel, was engagcd in 
intergtate Commerce under a yalld coasting license. 

[Ed. Note. — For other cases, sée Commerce, Cent. Dig. § 10; Dec. Dig. 
§21.*] 

2. Commerce (§ 40*) — Interstate Commerce. 

The rlght to trade In Interstate commerce Includes the right to sell. 
[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 29 ; Dec. Dig. 
§ 40.*] 

3. Commerce (§ 33*) — Interstate Commerce. 

Potatoes Ijrought from one state to another on a vessel remained an Im- 
port until sold and delivered on the deck. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 26; Dec. Dig. 
§ 33.*] 

4. Commerce (§ 64*)^ — Interstate Commerce— Dicenses. 

One trjtding in Interstate commerce under a valid coasting license Is not 
suljeet to a state or municipal license. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 104 ; Dec. Dig. 
§ 64.*] 

5. Commerce (§ 64*)-^Interstàtb Commerce— Taxation. 

A cargo in Interstate commerce Is not subject to taxation by a state. 

[Efî. Note.— For other casep, see Commerce, Cent. Dig. ^ 104 ; Dec. Dig. 
§64.* 

Taxation of Interstate commerce by state, see note to Board of Assess- 
ors V. Puliman's Palace Car Co., 8 0. C. A. 492.] 

6. Licénses • (§ 7*) — Obdinan«e— Reasonableness— Prohibitive Provisions. 

An ordinancè Under Laws Wis. 1905, c. 490, relating to the licenslng of 
particular occupations, requlring transient merchants to pay $20 a day, 
Is ïinreapoxiaWe and void as being prohibitive. 

[Ed. Note.:— For other cases, see Licénses, Cent. Dig. § 15 ; Dec. Dig. 

Applicatioii by Elizabeth Eaglesfield for a writ of habeas corpus. 
Petitioner' discharged. 

This is a habéas corpus proceeding. The petitioner is a résident of Grand 
Rapids in the district of Michigan.. She is the owner of the gas screw 
steamer "The Golden Girl," whicfi vessel was duly enrolled pursuant to 
title L of the Beyised Statutes of the United States, entitled "Régulation of 
Vessels in Domestic Comiherce." She was llcensed at the port of Grand 
Haven in the district of Michigan to carry on a coasting and foreign trade 
on the northern, northeastern, and northwestern frontier for one year from 
the 19th day of August, 1909. Af ter stating certain conditions to be ob-, 
served at ail times by said vessel in such coasting trade, the license con- 
cludes as follows: "License Is hereby granted for the said gas screw veSSel 
called 'The Golden Girl' to be employed in foreign and domestic trade, for 
one year from the date hereof, and no longer." 

Within the period covered by said license, and on or about the 20th of 
April, 1810, said vessel cleared from the port of Grand Haven for the 
South Manitou Islauds In the state of Micliigan, where she took on board. 
a cargo of potatoes, and, in pursuit of her occupation as a coasting trader, 

•For other cases see same topic & § kumeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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arrlved at the port of Milwaukee, Wis., on the &th day of May, 1010. The 
vessel was moored at a dock in Milwaukee river, which is a navigable stream 
of the United States, and exposed said potatoes for sale upon the said vessel. 
The petitioner was thereupon arrested for a breach of a city ordinance of 
the city of Milwaukee, and was held to bail upon coniplaiut alleging that 
the petitioner on the 13th day of May, 1910, at Milwaukee, "did then and 
there engage In and follow the business of a transient merehant in the state 
of Wisconsin, wlthin the meanlng of ehapter 400 of the Laws of Wisconsin 
for 1905, without first havlng obtained a license therefore." On the 27th 
of May, 1910, the petitioner was found guilty of said offense by the dis- 
trict court of Milwaukee county, which imposed a fine of $50 and costs. In 
default of which the petitioner was cornmitted to the house of correction 
for 30 days. Thereupon this appUcaiion was made for a writ of habeas 
corpus. 

The business of a transient marchant is defined in section 5 of ehapter 
490, as foUows: 

"A transient merehant wlthin the meanlng of this aet is defined as one 
who engages in the vending or sale of merchandlse at any place in this 
State temporarily, and who does not intend to become, and does not be- 
come a permanent merehant of such place." 

Which définition is adopted bv the ordinance of the city of Milwaukee 
under which the arrest was made. By said state law it is provlded thaï 
every such transient merehant may be licensed upon paying into the state 
treasury $75, and, in addition to such amount, by paying into the treasury 
of any city or village where he may be conducting his business a suni not 
exceeding $25 per day, to be determined by ordinance of such place. The 
Milwaukee ordinance requires |20 a day. 

This state law is entitled "An act relating to hawkers and peddlers and 
various other occupations," includlng eir-cuses, ménageries, side shows, vaude- 
ville, Ferrls wheel, merry-go-round, shooting galleries, and transient mer- 
chants. 

No évidence was offered tending to show that the potatoes in question 
were not wholesome, or that any cause existed whereby the publie health 
was involved. 

Daniel W. Hoan, City Atty., for City of Milwaukee. 
Bloodgood, Kemper & Bloodgood, for petitioner. 

QUARLES, District Judge (after stating the facts as above). 
There is no dispute about the facts in this case as they appear in the 
pétition and the return. 

It is contended by the petitioner as matter of law that the business 
transacted by her upon her beat was that of a coasting trader, within 
the sole jurisdiction of thé fédéral Constitution and laws; that she 
was engaged in Interstate cornmerce ; that she is under the sole au- 
thority and control of the fédéral government, and entirely beyond the 
jurisdiction of the state and municipal authorities. Further, if there 
were any ground for municipal interférence, that the régulation in 
question is unreasonable and prohibitory, 

There is no doubt about the correctness of the procédure in this case. 
The writ may be issued in the discrétion of a fédéral judge without 
awaiting the final détermination of the state court. Ex parte Royal, 
117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. 

The law in this case is practically settled by two décisions of C. J. 
Marshall in Gibbons v. Ogden, 9 Whcat. 1, 6 L,- Ed. 23, and Brown 
V. Maryland, 12 Wheat. 419, 6 L. Ed. GT8. 

In Brown v. Maryland, the great Chief Justice says (page 443, 12 
Wheat. [6 L. Ed. 678]): 
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"This indictment Is against the Importer, for selling a package of dry 
goods iu the form in which it was Imported, without a llcense. This state 
of things is changed if he sells them or otherwise mixes them with the gên- 
erai property of the state, by breaklng up his packages, and traveling with 
them as an itinérant peddler. In the first case, the tax interceiits the 
imijort, as an import in its way to become Incorporated with the gênerai 
mass of property, and dénies It the privilège of becoming so incorporated 
nntll it shall hâve contributed to the revenue of the state. It dénies to the 
importer the right of using the privilège which he bas purchased from the 
United States, until he shall hâve also purchased it from the state. in 
the last cases, the tax flnds the article already incorporated with the mass 
of property by the aet of the importer. He has used the privilège he had 
purchased, and has himself niixed them up with the common mass, and the 
law may treat them as it fiuds them." 

On page 444, 12 Wheat. (6 L. Ed. 678), the learned Chief Justice 
further says: 

"But if It should be proved that a duty on the article Itself would be 
répugnant to the Constitution, it is still argued that this is not a tax upon 
the article, but on the person. The state, it Is sald, may tax occupations, 
and this Is nothing more. It is Impossible to conceal from ourselves that 
this is varying the form without varying the substance. It is treatiug a 
prohibition which is gênerai as if it were conflned to a particular mode 
of dolng the forbidden thing. Ail must perceive tha.t a tax on the sale of 
an article, imported only for sale, is a tax on the article Itself." 

On page 446, 12 Wheat. (6 L. Ed. 678), the opinion continues : 

"What then is the iust extent of a power to regulate commerce with foreign 
nations, and among the several states? This question was considered in 
the case of Gll bons v. Ogden, 9 Wheat. 1 [6 L. Ed. 23], In which it was de- 
clared to be complète in itself, and to acknowledge no limitations other than 
are prescribed by the Constitution. The power Is coextensive with the sub- 
ject on which it acts, and cannot be stopped at the external boundary of 
a state, but must enter Its interior. • * * If this power reaches the in- 
terlor of a state, and may be there exercised, It must be capable of authoriz- 
ing the sale of those articles which It introduces. Commerce Is intercourse; 
one of Its most ordlnary ingrédients is traffie. It Is Inconceivable that the 
power to authorize this trafHc, when given In the most comprehensive terms, 
with the intent that Its efflcacy should be complète, should cease at the 
l)oint when its continuance Is Indispensable to Its value. To what purpose 
should the power to allow importation be given, unaccompanied with the 
power to authorize a sale of the thing imported? Sale Is the object of 
importation, and is an essential ingrédient of that intercourse, of which 
importation coustitutes a part. It Is as essential an Ingrédient, as indis- 
pensable to the existence of the entire thing, then, as Importation Itself. 
It must be considered as a component part of the power to regulate com- 
merce. Congress has a right, not only to authorize Importation, but to au- 
thorize the importer to sell." 

In Gibbons v. Ogden, supra, the first proposition laid down is that 
commerce includes navigation. Spealdng of the power to regulate 
commerce, the court say, on page 196, 9 Wheat. (6 L. Ed. 23): 

"This power, Uke ail others vested In Congress, Is complète In Itself, may 
be exercised to Its utmost extent, and acknowledges no limitations other 
than are prescribed In the Constitution. If, as has always been uuder- 
stood, the soverelgnty of Congress, though llmlted to speelfled objects, Is 
IJlenary as to those objects, the power over commerce with foreign nations, 
and among the several states, Is vested in Congress as absolutely as it 
would be in a single government, having In Its Constitution the same re- 
strictions on the exercise of the power as are found in the Constitution of 
the United States." 
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On pa^e 212, 9 Wheat. (6 L. Ed. 33), the court further says : 

"To the court it seems very clear that the whole act on the subject of the 
coastlng trade, accordlng to those princlples which govern the construction 
of statutGS, implies miequivocally an axitliority to licensed vessels to earry on 
the coasting trade. The flrst section déclares that vessels enrolled by virtue 
of a previous law, and certain other vessels, enrolled as described in that act, 
and having a license in force, as is by the act required, and no others, shall 
be deemed ships or vessels of the United States, entitled to the privilèges 
of ships or vessels employed in the coasting trade. This section seems to 
the court to contain a positive enactment that the vessel it describes shall 
be entitled to the privilèges of ships or vessels employed in the coasting 
trade. Thèse privilèges cannot be separated from the trade, and cannot be 
enjoyed unless the trade may be prosecuted. The grant of the privilège is 
an idle. empty form, conveying nothing, unless it eonvey the riglit to which 
the privilège is attached, and in the exercise of which its whole value con- 
sists. To construe thèse words otherwise than as entitling the ships or 
vessels described to carry on the coasting trade would be, we think, to dis- 
regard the apparent Intent of the act. The fourth section directs the proper 
officer to grant to a vessel qualifled to receive it 'a license for carrying on 
the coasting trade,' and prescribes its form. After reciting the conipliance 
of the applicant wlth the previous requisites of the law, the oparative words 
of the instrument are: 'License is hereby granted for the said steamboat to 
be employed in carrying on the coasting trade for one year from the date 
hereof, and no longer.' Thèse are not the words of the officer ; they are 
the words of the Législature, and eonvey as explicitly the authority the 
act intended to give, and operate as effectually, as if they had been In- 
serted in any other part of the act than in the license itself. The word 
'license' means permission, or authority ; and a license to do any particular 
thing is a permission or authority to do that thing; and, if granted by a 
person having power to grant it, transfers to the grantee the right to do 
whatever it purports to authorize. It certainly transfers to him ail the 
right which the grantor can transfer, to do vvhat is within the terms of th(! 
license." 

On page 215, 9 Wheat. (6 L. Ed. 23), the court further say: 

"The license can be granted only to vessels already enrolled, if they be 
of a burden of 20 tons and upvi'ard, and requires no circumstances essential 
to the American character. The object of the license, then, cannot be to 
ascertain the character of the vessel, but to do what it professes to do ; 
that is, to give permission to a vessel aiready proved by her enrollment to 
be American to carry on the coasting trade." 

While certain minor changes hâve been made by the courts in the 
doctrine laid down by thèse two great précédents, as, for instance, 
that the terms "imports" and "exports" as employed in the Constitu- 
tion are applicable only to the foreign trade (Woodrufï v. Parham, 8 
Wall. 123, 19 L. Ed. 382), the fundamental principles of both opinions 
hâve been repeatedly ratified and afifirmed by the Suprême Court of 
the United States. Perhaps the most exhaustive and elaborate review 
of thèse principles may be found in Austin v. Tennessee, 179 U. S. 
350, 21 Sup. et. _132_, 45 L. Ed. 224. In this case there was a dissent 
by four of the justices ; but the point upon which the dissent was 
based was so narrow that the gênerai principles established by thèse 
two great cases were reviewed and approved, in both opinions. So 
that we hâve hère practically a concurrence of opinion by the entire 
bench as to the propositions involved in the instant case. The doctrine 
of the original package is traced back and said to rest upon the lan- 
guage of C. J. Marshall in Brown v. Maryland. This doctrine was 
180 F.— 36 
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further developed in Pittsburg v. Bâtes, 156 U. S. 577, 15 Sup. Ct. 
415, 39 Iv. Ed. 538 ; Leisy v. Hardin, 135 U. S. 100, 122, 10 Sup. Ct. 
681, 34 L,. Ed. 138 ; Schollenberger v. Pennsylvania, 171 U. S. 1, 18 
Sup. Ct. 757, 43 h. Ed. 49. 

The court in Austin v. Tennessee, supra (page 363 of 179 U. S., 
page 139 of 31 Sup. Ct. [45 L. Ed. 224]) remark: 

"Of course It Is one thing to force into a state, against Its will, articles 
or commodities that can hâve no possible connection with or relation to the 
health of the people. It Is quite a différent thing to force into the mar- 
kets of a state against its will articles or commodities which, like cigarettes, 
may not unreasonably be held to be injurions to health." 

In the dissenting opinion (page 387 of 179 U. S., page 149 of 21 
Sup. Ct. [45 L. Ed. 224]) the dissenting judges say: 

"ïhe power cannot be conceded to a state to exclude, directly or In- 
djrectly, the subjects of interstate commerce, or by the imposition of bnr- 
dens thereon, to regulate such commerce, without congressional permission." 

See Lyng v. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 725, 34 I^. 
Ed. 150. . 

In Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 L. 
Ed. 862, and Stockard v. Morgan, 183 U. S. 27, 22 Sup. Ct. 576, 46 
L. Ed. 785, the court again reviewed and reinforced the doctrine an- 
nounced by C. J. Marshall. 

In Eeisy v. Hardin, supra, the court say in substance: 

"The power vested in Congress by the commerce clause is the power to 
prescribe the rule by which that commerce is to be governed, and is a power 
complète in Itself, acknowledging no limitations other than those prescribed 
in the Constitution. It is coextensive with the subject on which It acts aiid 
cannot be stopped at the external boundary of a state. but must enter Its 
interlor and must be capable of authorizing the disposition of the articles 
which it introduces, so that they may become mingled with the commoii 
mass of property withln the territory entered ; and while, by vlrtue of its 
jurisdiction over persons and property within its limits, a state may pro- 
vide for the security of the lives, limbs, health, and comfort of persons and 
the protection of property so situa ted, yet a subject-matter that has been 
conflded exclusively to Congress by the Constitution is not within the juris- 
diction of the police iJower of the state." 

It bas been firmly settled that the transportation does not end when 
the voyage terminâtes at the point of destination; but the power of 
Congress continues until the goods are delivered to the consignée. 
Vance v. Vandercook, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100; 
Adams ExpressCo. v. Kentucky, 206 U. S. 139, 136, 27 Sup. Ct. 606, 
51 h. Ed. 987; Heymann v. Railroad Co., 303 U. S. 370, 37 Sup. Ct. 
104, 51 E. Ed. 178; yVdams Express Co. v. Kentucky, 214 U. S. 232, 
29 Sup. Ct. 633, 53 L. Ed. 973. 

The case of Osborne v. Mobile, 16 Wall. 479, 21 L. Ed. 470, was 
pressed upon the court as décisive of the instant case. An examina- 
tion of the récent décisions of the ' Suprême Court demonstrates that 
there has been a return to the proposition laid down by Justice Mar- 
shall, that a tax on an occupation is a tax on the business, and eventu- 
ally a tax on the property involved. Brown v. Maryland, 13 Wheat. 
419, 6 E. Ed. 678 ; Eyng v. Michigan, 135 U. S. 161, 166, 10 Sup. Ct. 
725, 34 L. Ed.: 150. , 



EX PARTE EAGLESFIELD. 563 

In Welton v. Missouri, 91 U. S. 275, 278, 23 L. Ed. 347, the court 
say: 

"Where the business or occupation consists in the sale of goods, the Ucense 
tax required for its pursuit is in efCect a tax upon the goods themselves." 

In Brennan v. Titusville, 153 U. S. 304, 14 Sup. Ct. 833, 38 L. Ed. 
719, the court, speaking of the Welton Case, said: While this case 
turned largely upon the fact of discrimination between products of 
other States and those of Missouri, nevertheless the décision is an ad- 
judication that the imposition of a license tax upon the peddhng of 
goods is a régulation of commerce. 

In Le Loup v. Mobile, 127 U. S. 646, 8 Sup. Ct. 1383, 32 L. Ed. 311, 
the court say that in the présent state of law Osborne v. Mobile, 16 
Wall. 479, 21 L. Ed. 470, would not be held as sound authority. On 
page 648 of 127 U. S., on page 1384 of 8 Sup. Ct. (32 L. Ed. 311), 
the court summarize the présent views of that tribunal as foUows: 

"No state bas the right to lay a tax on Interstate commerce in any form, 
whether by way of duties laid on the transportatlon of the subjects of that 
commerce, or on the recelpts derived from that transportatlon, or on the 
occupation or business of carrying it on, and the reason Is that sueh taxa- 
tion is a burden on that commerce, and amounts to a régulation of It whlch 
belongs solely to Congress." 

This case is cited with approval in Western Union Telegraph Com- 
pany V. Kansas, 216 U. S. 1, 22, 30 Sup. Ct.l90, S4 L. Ed. . 

Western Union Telegraph Company v, Kansas is the last reported 
case where the attention of the Suprême Court has been drawn to the 
great principles laid down by the Chief Justice in the two earlier 
cases cited, and concludes an unbroken line of authority sustaining the 
principles contended for by the applicant in the instant case. 

Counsel for the city laid great stress upon certain remarks of Judge 
Johnson in his opinion in Gibbons v. Ogden, supra, that in the opinion 
of the justice the coasting license was intended to confer a status upon 
the vessel, rather than a privilège or authority to carry on a trade. 
The reasoning of C. J. Marshall on this point, in his opinion, is so clear 
and cogent that it vindicates itself. But tlie Suprême Court in later 
cases hâve repudiated the suggestion of Judge Johnson. In the Li- 
cense Tax Cases, 5 Wall. 4G2, 470, 18 L. Ed. 497, the court say: 

"It is not doubted that, where Coiiîrress possesses coiistltiitional power 
to regulate trade or liitercourse. it may regiilate by means of llcen.ses as 
wel] as in other modes, and in case of such régulations a license will give 
to tlie licensee authority to do whatever Is authorized by its terms. Thus: 
Congress having power to regulate commerce with foi-eign nations and amoiig 
the several states, and with Indian trilies, may without doubt provide for 
granting coasting licenscs, lieenses to pilots, licer'''"J to trade with Indians, 
and any other license necessary or proper for tUe exercise of that great 
and extensive power, and the same observation is api>lieable to every other 
power of Congress to the exercise of wliieh the granting of lieenses may 
be incident. Ail such lieenses confer authority and glve rights to the li- 
censee." 

In Railroad Co. v. Husen, 95 U. S. 465, 470, 24 L. Ed. 527, the Su- 
prême Court say; 
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"Ti-niisportatlon is essentlal to commerce, or rather it is commerce Itself, 
Hnrt every obstacle to it, or burden laid upon it by législative autliority, is 
régulation. * « * 

"But wliatever may be the nature and reach of the police power of a 
State, it cannot be exercised over a subject confided excluslvely to Congress 
by the fédéral Constitution. * * * 

"The police power of a state cannot obstruet foreign commerce or inter- 
state commerce beyond the necessity for its exercise; and under color of it 
objects not within its scope cannot be secured at the expense of the protec- 
tion afforded by the fédéral Constitution. And as its range sometimes eomcs 
very near to the fleld çommitted by the Constitution to Congress, it is the 
duty of the courts to guard vlgilantly against any needless intrusion," • Page 
473 of 95 V. S. (24 L. Ed. 527). 

Based upon tlie doctrine of this case, the Circuit Court of Appeals 
of the Ninth Circuit, in Smith v. Lowe, 121 Fed. 753, 758, 59 C. C. 
A. 185, répudiâtes the doctrine asserted by the counsel for the city 
hère, that a state authority must be exclusively relied upon to construe 
a state enafctrrient, and that in the présent case it rests with state au- 
thorities to détermine whether the tax imposed by the ordinance is 
reasonable. On page 758 of 121 Fed., on page 190 of 59 C. C. A., the 
court say: 

"Can state ofBcers accomplisb under the protection of a valld law the 
very results which the state is forbidden to authorize by législation? Hère 
are state offlcers -who, if the allégations of the bill are true, are so using 
the police power as to obstruet Interstate commerce beyond the necessity 
for its exercise. The contention of the appellees, foUowed to its logical 
conclusion, is that, if the act under which state otBcers proceed to establlsh 
a quarantine is of itself valid and constitutional, it matters not to what 
extent such authority be abused, nor upon what grounds or information 
the offlcers prôceed. No matter how arbitrary their act, or haw unfounded 
in necessity or reason, it must be presumed that it is doue in good faith, 
and the bona fldes.thereof is not subject to investigation. By this doctrine 
the power of Congress to regulate Interstate and foreign commerce is 
praetically taken away and vested in the executive offlcer of the states. 

* * * The provisions of the Constitution must necessarily impose re- 
strictions on the action of the state offlcers, and restrain theni from eser- 
cising the police power further than is reasonably necessary to secure pro- 
tection against disease." 

In Re Lebolt (C. C.) 77 Fed. 587, Judge Grosscup held that the ques- 
tion whether an ordinance is a proper exercise of pohce power is one 
for the United States courts to décide. In Asbell v. Kansas, 209 U. 
S. 251, 256, 28 Sup. Ct. 485, 53 L. Ed. 778, the court hold that this 
court will détermine for itself whether the statute is a genuine exercise 
of an acknowledged state power, or whether, on the other hand, under 
the guise of an inspection law, it is really and substantially a régula- 
tion of Interstate commerce which the Constitution has conferred ex- 
clusively on Congress. 

There can be no doubt — indeed it was conceded in the argument — 
that in any view of the case an ordinance imposing a tax of $20 a day 
upon the applicant, as a transient trader, was unreasonable and pro- 
hibitory. It is obvious that it would destroy the virtue and effect of 
a coasting license, and for that reason would be null and void. 

It is worthy of notice that the statute of 1793, authorizing the enroll- 
ment of vessels for the coasting trade, and providing for coasting 
licenses in such trade, remains praetically unchanged. During that 
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eventful interval a wonderful évolution has taken place în business 
methods and facilities for transportation by land and by vvater. 
Steamboats hâve driven eut the enormous fleet of sailing craft ; rail- 
roads hâve interlaced the continent, practically annihilating distance 
and making neighbors of the people of distant states. Primitive 
methods hâve vanished from memory. The présent génération is 
not acquainted with the coasting trader that was formerly so large a 
factor in the carrying trade, and ministered so much to the convenience 
and comfort of the people. But the statute remains the same. The 
license has lost none of its validity. The principles of the law for the 
protection of the coasting trade are just as sacred and just as impera- 
tive as when the coasting trader was one of the chief adjuncts of in- 
terstate commerce. The fédéral authorities are under the highest ob- 
ligation to protect this right against state or municipal infringement. 
As the Suprême Court has admonished us in Railroad v. Husen, supra : 
"It Is the duty of the courts to guard vlgilantly against any Intrusion." 

From the showing made and the authorities herein considered, I 
deduce the foUowing propositions: 

First. The applicant was engaged in interstate commerce under a 
valid coasting license which conf erred upon her a right so to do. 

Second. The r'ght to trade necessarily includes the right to sell. 

Third. The potitoes in the hold of the vessel remained an import 
until she had sold and delivered them on the deck. 

Fourth. Having acquired this right from the fédéral government, 
she cannot be required to purchase the same right from the state or 
municipal authorities. 

Fifth. The cargo, being interstate commerce, did not fall under the 
taxing power of the state, and the conviction of the prisoner was an 
infringement upon the power exclusively conferred upon Congress. 

Sixth. Under any aspect of the case, the ordinance was confessedly 
prohibitive, and therefore unreasonable, and consequently void. 

For thèse reasons, the prisoner must be discharged, and an order 
for her enlargement may be prepared. 
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(Circuit Court, W. D. Missouri, W. D. July 16, 1910.) 

1. Courts (§ 508*) — State and Fedehal. 

Kansas City Cliarter, art. 10, § 4, confers on tlie municipal court of snch 
elty concurrent jurlsdiction witii the circuit court of the state of pro- 
ceedings for the enforcement of spécial tax bills for taking and dumaging 
prlvate property, and article 6, { 1, provides that such proceedings shall 
be talîen in the municipal court Section 4 déclares that a spécial tax 
bill may be issued by the municipal court clerk, attested by the city clerk, 
and then filed in the office of the clerk of the circuit court and Indexed as 
a judgment in favor of the city against the property described In the bill, 
on which a spécial exécution may be issued; and also déclares that 
tax bills so filed and recorded shall be subject to the order of the court 
and may be set aside, or the amount of the assessment reduced on motion 
of any party Interested in the property assessed on reasonable notice to 

*For other cases see same topic & i ndmbeb in Dec. & Am. Dlgs. 3907 to date. & Rep'r Indexai 



566 180 FEDERAL REPORTER. 

the clty. HeU, tliat wherç a property owner, against wliich a spécial 
tax bill liad been ordered, clalmed that the proceedings were vold for 
lack of proper notice, it had an adéquate remedy at law in the state 
court eltier hy a proceeding under section 4, or by certlorari, and hence 
eould not maintaln a blll in the fédéral Circuit Court; to restrain the 
City clerk from attesting and the circuit elerl£ from fillng the tax billa 
against its property on the theory that to do se would constltute a talîing 
of property without due process of law. 

[Ed. Note. — Por other cases, see Courts; Cent. Dig. §§ 1418-1430 ; Dec. 
Dlg. i 508.*] 

2. MuNiciPAi, CoKpoBATioNS (§ 538*) — Bill— Lâches. 

Where complaiuant had no knowledge of certain proceedings by a city 
to condemn property for publie uses and to assess the cost thereof on an 
adjoining district, until af ter the tlme to appeal from the aasessment had 
expired, he was, not gullty of lâches. 

[Ed. Note.— For other casés, see Municipal Corporations, Dec. Dig. § 
538.*] ' , ' 

3. CouBTS (§§ 259, 262*)^ — Fedeeal Ooubts— Equity Jueisdiction. 

The equîty jurisdlction of the fédéral courts Is the sanifi as that pos- 
Bessed by the High Court of Cbancery In England, and Is uniform through- 
out the stateé and not subjeot tij limitation nor restralnt by state législa- 
tion. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 795, 797, 798; 
Dec. Dlg. §§ 259, 262.*] 

In Equity. Bill by the Union Pacific Railroâd Company against M. 
A. Flynn, City Clerk, and Oscar Hochland, Clerk of the Circuit Court 
of Jackson County, Mo. Bill dismissed. 

ïsaac N. Watson, for complainant. 

John G. Park, City Counselor, Francis M. Hayward, and John G. 
Schaich, for défendants. ^ 

VAN VALKENBURGH, District Judge. This cause cornes on 
for hearing upon the amendéd bill of complaint in which an injunc- 
tion is prayed restraining the défendant M. A. Flynn, city clerk, from 
attesting, and the défendant Oscar Hochland, circuit clerk, from filing 
in the oiîîce of the circuit court of Jackson county, Mo., certain tax 
bills against the property of complainant growing out of proceedings 
in the municipal court of Kansàs City, Mo., for the condemnation of 
certain lands in Kansas City for the opening and widening of Sixth 
Street in said city, and thè àssessment of benefits against other prop- 
erty, including the property of complainant, to pay therefor. The 
facts, as alleged in the bill, and as conceded at the hearing, are as 
follows: ■ 

October 18, 1909, the common council of Kansas City passed an 
ordinance, which was approyed by the mayor of said city on the 19th 
day of Octpber, 1909, providing for the opening and widiening of 
Sixth Street within boundaries therein described, condemning ail pri- 
vate property within said limits' for public Use as a part of Sixth 
Street, and designating and prescribing the limits within which private 
property should be deemed benefited, and be assessed and charged to 
pay compensation for such taking. Within thèse limits lies the prop- 
erty of complainant described in the amended bill. Thereafter, on 

•Por other cases see same tôpio & 5 ntjmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlie Ist day of November, 1909, the municipal court of Kansas City, 
which by charter is given jurisdiction of such matters, made an order 
notifying ail persons who might be concerned in such proceed'ing that 
on the 6th day of December, 1909, at 2 o'clock p. m., in the lower 
house counci! chamber, on the fourth floor of the city hall building 
in Kansas City, Jackson county, Mo., a jury would be impaneled to 
ascertain the compensation for the property to be taken or damaged, 
and to make assessments to pay for the same, and further directed that 
a copy of this order should be published in the Daily Record, a news- 
paper at that time dloing the printing for the city, for four consécutive 
weeks, the last insertion to be made not more than one week prior 
to the day set for said hearing, and that a copy of the order be served, 
as by the charter of Kansas City provided, upon each and every rési- 
dent of Kansas City owning or having an interest in the real estate 
proposed to be taken or damaged. This order was published in the 
paper designated, beginning on the Ist of November, 1909, and daily 
thereafter, exclusive of Sundays, up to and including the 37th day 
of November, 1909, as shown by affidavit of publication du!y set out 
in the bill. It conclusively appeared that the notice was published 
once in each week for four consécutive weeks, but that the last pub- 
lication was but 36 days after the first date of publication, and 9 days 
instead of one week before the date set for the hearing. The com- 
plainant, being a citizen of the state of Utah, was served by no other 
process than by the publication aforesaid. This it claims to be insufïi- 
cient and void; that the court thereby acquired no jurisdiction over it; 
and that, if proper relief be not granted, its property will be taken 
without due process of law. 

On the 6th day of December, 1909, the cause coming on to be 
heard, the city, by its attorncy, submitted to the court the proofs of 
publication and personal service. Thereupon that court decided that 
the service was sufficient, and the proceedings were continued until 
the 13th day of December, 1909, for the purpose of impaneling a jury. 
On the latter date a jury was impaneled and évidence heard, and as a 
resuit the jury returned into court a verdict by which there was as- 
sessed against the property of complainant the sum of !i'3,478.2S, which 
verdict was within 60 days thereafter duly confirmed by the common 
council. It is then charged in the bill, and substantially admitted, that 
the clerk of the municipal court of Kansas City is about to issue spécial 
tax bills in said amount under and by virtue of said proceedings in the 
municipal court of said city against the property of the complainant; 
that the défendant Flynn, city clerk of Kansas City, Mo., is about t» 
attest the signature of said clerk of the municipal court to said tax 
bills ; and that the défendant Oscar Hochland is about to file and re- 
cord said tax bills in the office of the circuit clerk of Jackson county, 
Mo., and index the same as a judgment of Kansas City against the 
property of complainant. It is further charged that said tax bills 
when so attested and filed will become and be a cloud upon the com- 
plainant's title to the premises. By reason of the diversity of citizen- 
ship alleged and shown to exist, this court is asked to restrain défend- 
ants from thus placing a cloud upon complainant's title, for the rea- 
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son that said proceedings are void for want of jurisdiction. Otlier 
irregularities are set up in the bill, but no showing was made in sup- 
port thereof ; they were practically abandoned at the hearing, and 
counsel for complainant frankly stated that complainant's contention 
rested upon the defect in the pubHcation of notice above referred to. 

Assuming, for the purposes of this discussion, that the publication 
notice complained of was insufiicient to confer jurisdiction upon the 
municipal court, and that no charge upon the property of complainant 
can or should be enforced by virtue of the proceedings in that court, 
the question for considération is: Has this court jurisdiction to af- 
ford the reHef for which complainant prays? 

Counsel for défendants invoke section 730 of the Revised Statutes 
of the United States (U. S. Comp. St. 1901, p. 581), which is as fol- 
lows : 

"The i-lght of injunctlon shall not be granted by any court of the United 
States to stay any proeeeding in any court of a state except in those cases 
where sùch injunctlon may be authorized by any law relating to proceedings 
in banliruptcy" 

— and contend that this proeeeding comes within the prohibition of 
that section. They also insist that, if complainant's contention be 
true, the tax bills would be void on the face of the record and would 
create no cloud upon complainant's title, and that by virtue of the 
charter provisions, and other well-known forms of procédure, com- 
plainant has a plain and adéquate remedy at law. On the other hand, 
counsel for complainant contends that this suit does not seek to en- 
join any proeeeding in the municipal court of Kansas City, and does 
not interfère with any process issued out of that court, neither does it 
enjoin any officer of that court from executing any process issued by 
it, that this action is against parties other than those to the original 
suit, and, for ail thèse reasons, does not fall within the prohibition of 
section 720. It is also alleged in the bill that the time for appeal, 
provided by charter, expired before açtual knowledge of the condem- 
nation proeeeding was acquired by the complainant; that, if any 
remedy exists, that remedy lies in a court other than that which ren- 
dered the erroneous judgment; and that any subséquent suit to remove 
cloud would be équitable in its nature, and this court now should pre- 
vent an act which some other court of equity, state or fédéral, must 
hereafter be called upon to set aside. 

A pertinent question for early considération with regard to the ju- 
risdiction of this court is whether this proeeeding is in its nature a 
separate suit, or whether it is a supplementary proeeeding so con- 
nected with the original suit as to form an incident of it and substan- 
tially a continuation of it. Concerning this distinction the Suprême 
Court of the United States, in the leading case of Barrow v. Hunton, 
99 U. S. 80, 25 Iv. Ed. 407, says: 

"If the proeeeding is merely tantamount to tlie common-law practice of mov- 
Ing to set aside a judgment for irregularlty, or to a writ of error, or to a bill 
of review or an appeal, it would belong to the latter category, and the Unlled 
States court could not properly entertaln jurisdiction of the case. Otherwise, 
the Circuit Courts of the United States would beeonie iuvested with power to 
control the proceedings in the state courts, or would hâve appellate jurisdic- 
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tlon over tliem In ail cases wliere the parties are citizens of diffiereut states. 
Such a resuit would be totally inadmissible." 

It is further pointed out that such would be a mère revision of er- 
rors and irregularities, or of the legahty and correctness of the judg- 
ments and decrees of the state courts. 

In Leathe v. Thomas, 97 Fed. 138, 38 C. C. A. 75, it was said: 

"The prohihition of the statute does not extend to proceedings in a court 
of the State up to aud including final judgment only, but to the entire pro- 
ceedings from the commencement of the suit unti! the exécution issued on the 
Judgment or decree is satisfled." Wayman v. Southard, 10 Wheat. 1, 6 L. 
Ed. 253. 

The sanie doctrine is further announced in Marshall v. Holmes, 
141 U. S. 589, loc. cit. 597, 12 Sup. Ct. 62, 35 L. Ed. 870, cited! by 
complainant. 

In Leathe v. Thomas, supra, in denying Jurisdiction under such cir- 
cumstances, the Circuit Court of Appeals for the Seventh Circuit said : 

"TEe section above cited (section 720, Kev. St. U. S.) is not the only obstacle 
which prevents the sustaining of the order of in.îunetion. The principle of 
comity which abtains between courts of concurrent jurisdiction forms a rec- 
ognized part of their duty. It requires that a subject-matter drawn and re- 
maining within the cognizance of a court of gênerai jurisdiction shall not be 
drawn into this controversy or litigated' in another court of concurrent juris- 
diction. This principle prevails In ail courts of concurrent jurisdiction de- 
riving their powers from a common source. 'A departure from this rule would 
lead to the utmost confusion and to endless strife between courts deriving 
their powers from the same source ; but how much more disastrous would be 
the conséquence of such a course in the conflict of jurisdiction between courts 
whose powers are derived from entirely différent sources?' Buck v. Colhath, 
3 Wall. 334, 341 [18 L. Ed. 257]." 

In this circuit this subject has been thoroughly discussed by the 
Court of Appeals in the case of Little Rock Junction Ry. v. Burke, 66 
Fed. 83, 13 C. C. A. 341. That was a case in which the Circuit Court 
of the United States was asked to set aside a decree of a state court on 
the ground that such decree was utterly void for want of jurisdiction 
because of irregularities in the proof of publication of a jurisdictional 
order. As in the case at bar, the irregularity, if it was one, appeared 
upon the face of the record. Judge Thayer in his opinion said : 

"It may be admitted that the fédéral Circuit Courts hâve power to enter- 
tain suits to enjoin persons from asserting any right or title under a judgment 
or decree of a state court of co-ordinate jurisdiction that is alleged to hâve 
been obtalned by fraud or collusion. (Citing authorities.) Possibly, a bill in 
equity to ohtain the same relief may'be entertained in any case where It is 
shown by proper avernients that the judgment of a state court which is ap- 
parently regular and valid, and for that reason la not subject to collatéral 
attack, for some reason not disclosed by the record is in fact invalid and of no 
effect. A complaiiit allegiug such facts would furnisb a proper foundation 
for an original suit in equity because additional issues would l>e raised and 
new facts would be brought upon the record as the basis for Independent ju- 
dicial action. But a complaint or a pétition which seeks to impeach a decree, 
without the aid of extrinsic évidence, for want of jurisdiction apparent upon 
the face of the record, simply imposes upon the court to which it Is addressed 
the duty of re-exanainlng questions that hâve once' been tried and decided, and 
for that reason a proceeding of that nature cannot be regarded as a new ac- 
tion, but is rather a' continuation of the original suit." 
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After reviewing Barrow v. Huilton, supra, the court f urther saj'S : 

"We think, tberefore, that It may be accepted as a gênerai rule, In the ab- 
sence of any statutory provisions on the subject, that the proper forum In 
whlch to seek relief, otherwise than by an appeal or writ of error, against a 
judgment or decree whieh Is alleged to be void on the face of the record, Is 
in the court by whicti such judgment or decree was rendered, and that other 
courts of co-ordinate ,1urlsdietlon hâve no autborlty to grant relief iu such 
cases. But, wliatever may be the correct rule In this respect as between state 
courts of equal autborlty, It is manifestly true, we thlnk, that, owing to tbe 
peculiar relations which exlst between state and fédéral courts of co-ordlnate 
jurlsdlction, the fédéral Circuit Court ougbt not to review, modify, or annul 
a ' judgment or decree of a state court, unless such review Is sought on a 
state of facts not dlsclosed by the record of the state court, whlch, for that 
reason, has not undergone judlclal examlnatlon. * » * The fédéral court 
should remit proceedlngs such as thèse to the judlclal tribunal of the state 
whlch made the record that is to be reviewed or Impeached." 

It seems clear then that if this proceeding seeks, in eiïect, to stay any 
proceedings in any court of a state, up to and including final judgment, 
or flowing necessarily therefrom as necessary to the bénéficiai exercise 
of jurisdiction with the resuit that it is merely tantamount to moving 
to set aside a judgment for irregularity, or to a writ of error, or to a 
bill of review or an appeal, then jurisdiction is wanting in the Circuit 
Court of the United States, not only by reason of the prohibition of 
section 720 of the Revised Statutes aforesaid, but under the principle 
of comity which obtains between courts of concurrent jurisdiction and 
which makes such a review improper. 

What is the situation in this respect in the case at bar? The answer 
to this question requires a brief çxamination into the organization of 
the municipal court of Kansas City, and the proceedings established by 
the charter of that city for the condemnation of lands and the issuance 
of tax bills against which this action is leveled. 

Section 10 of article 4 of the présent charter of Kansas City; among 
other things, provides : 

"In sulta for the collection of taxes, or for the enforcement of spécial tax 
bills, and in proceedings for taklng and damaglng prlvate property, for the 
establishment of blU board restrictions and otber easemeuts, and for ascer- 
talning damages caused by change . of grade, or otber exercise of the power of 
eminent domain, the jurisdiction of the municipal court 'shall be concurrent 
wlth the circuit court of Jackson county, Missouri." 

The second paragraph of section 1, art. 6, is as follows : 

"Unless otherwise speclfled by ordlnance, and except as élsewhere In tbls 
charter prescribed, stieh proceedings shall be conducted in tbe municipal court 
of the city which shall, whlle in the discharge of such duty, hâve and exer- 
cise tlie powers of the circuit court for the préservation of order and enforc- 
ing procKss Issued in the course of the proceedings, and may summon and 
couipel by attachment, or otherwise, the attendance of witnesses and jurors,, 
and fine and commit any person guUty of misdemeanor or contempt and the 
judge of sald court shall pass on the competency of évidence, and Instruct the 
jury on questions of law arlslng. The clerk of such court shall issue process 
and record orders made by said court." 

Provisions follow for the condemnation of property in the manner 
hère foUowed, or attempted to be followed, resulting in the verdict of 
a jury as to the amounts of damages and benefits. 
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Section 4 of article 6 provides that the verdict when reported shall be 
confirmed by the common council within 60 days from the making of 
the report. Thiswas done in the présent case. The amounts assessed 
by the verdict shall be collected by the city, as by ordinance provided, 
by suit or otherwise, as any other spécial taxes, or by spécial exécu- 
tion, as follows, namely: 

"A spécial tax bill against any lot or pareel of property assessed may be 
issued by the clerk of the municipal court, under his hand, and hls signature 
thereto shall be attested by the eity clerk under the seal of the city, which 
tax blU shall contain a description of such lot or pareel of property, and the 
amount assessed against the same as flxed by the verdict. « * * Each tax 
bill, so issued, shall be filed in the ofBce of the clerk of the circuit court of 
Jackson county, at Kansas City, and by such clerk recorded and indexed as 
a judgment in favor of the city, against the property described in the tax bill. 
At any time after the filing and recording of any sucli tax bill, as aforesaid. 
a spécial exécution may be issued thereon out of the said circuit coiirt in vaca- 
tion or term tlme, as on a judgment of the court in favor of the city." 

It will be observed that thèse are the acts of the city clerk and the 
circuit clerk which are hère sought to be enjoined, and such is the 
nature of the tax bill which it is charged will constitute a cloud on the 
complainant's title. It will further be observed that this proceeding, 
which is initiated in the municipal court, does not ripen into a judg- 
ment until the filing of the tax bill in the office of the clerk of the 
circuit court, where it is defined as a judgment, upon which a spécial 
exécution may be issued as on a judgment of the court (the circuit 
court) in favor of the city. It must follow, I think, either that the 
judgment secured is jointly created by proceedings in both the mu- 
nicipal and circuit courts, or that the acts of the city clerk and the cir- 
cuit clerk are essential steps and proceedings in the consummation of 
the judgment of the municipal court — for thèse cases a court of con- 
current and compétent jurisdiction. The acts of the various clerks in 
rendering effectuai and bénéficiai the proceedings in the municipal court 
and the verdict of the jury are not merely ministerial acts of parties 
foreign to the record, but they constitute an intégral part of the court 
machinery designated by the charter for the rendition of judgments in' 
condemnation cases and for the ultimate collection of thèse judgments. 
Thèse steps must be regarded as proceedings in the courts of the state, 
and it would also seem that the judgment, once it becomes such in fact, 
is, in effect, a judgment of the circuit court of the state — a court of 
co-ordinate jurisdiction. 

This view receives confirmation from an inspection of a succeeding 
paragraph of the said section 4 of article 6 of the charter, which is as 
follows : 

"Tax bills filed and recorded as aforesaid shall be subject to thè order of 
the court, and may be set aside or the amount of assessment reduced on mo- 
tion oi; any party interested in the property assessed, the city having reason- 
able notice of the filing of such motion and the object thereof." 

This unconditional privilège vouchsafed to the tax bill debtor guar- 
antees complète opportunity for the review and correction of irregu- 
larities of this nature in the same court to which the laws of the state 
and city hâve confided the final establishment of and control over the 
tax bill judgment. 
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If, however, it îs insisted that this is ihe judgment exclusively of tlie 
municipal court, that that court is in gênerai of such inferior and nar- 
row jurisdiction that it can afïord no relief, and that to remit thèse 
proceedings to that tribunal would afïord no remedy to complainant, 
much force must be given to the suggestion of counsel for défend- 
ants that a writ of certiorari will lie to correct the proceedings of the 
inferior court which are apparent upon the face of the record. Sec- 
tion 23 of article 6 of the Constitution of Missouri (Ann. St. 1906, p. 
235) provides that: 

"The circuit court shall exercise a superlntending control over criniinal 
courts, probate courts, eounty courts, municipal corporation courts, justice of 
ihe peaee courts, and ail Inferior tribunals in eacli eounty of their resi>ective 
circuits." 

The complainant asserts that it was not properly served with process, 
was not before the municipal court, aiid acquired no knowledge of 
thèse proceedings until after the time for appeal had expired. No 
lâches, therefore, can be imputed to it. The Suprême Court of the 
United States, in Ewing v. City of St. Louis, 5 Wall. 413, 18 L. Ed. 
657, under analogous conditions, prescribed this writ for the review 
and correction of Hke irregularities. Mr. Justice Field, delivering the 
opinion of the court, said : 

"Witli the proceedings and déterminations of inferior boards or tribunals of 
spécial jurisdiction, courts of equity will not interfère, unless It should become 
iiecessary to prevent a multiplicity of sults or irréparable injury, or unless 
the proceediug souglit to be annulled or corrected is valid upon Its face, and 
Ihe alleged invalidity consists in matters to be established by extrinsic évi- 
dence. In other cases the review and correction of the proceedings must be 
obtained by the writ of certiorari. * * * The complainant can asls no 
greater relief In the courts of the United States than he could obtaiu were he 
to resort to the state courts. If in the latter courts equity would afford no 
relief, neither will it in the former." 

The right of the city within proper bounds to direct and côntrol 
proceedings connected with public improveménts within its own limits 
will be cônceded. That the equity jurisdiction conferred on the féd- 
éral courts is the same as that the High Court of Chancery in England 
possesses; that it is subject to neither: limitation nor restraint by state 
législation and is uniform throughout the différent states of the union 
— cannot be denied. That such jurisdiction should be exerted unhesi- 
tatingly when properly invoked is one of the most valuable guaranties 
of the fédéral Constitution; but so important to the citizen is this 
constitutional safeguard that it should neyer be impaired nor dis- 
credited by doubtful or injudicious uses. 

It appearing then that it is sought by this action, in effect, to review 
proceedings in a state court of compétent jurisdiction for the revision 
of alleged errors and irregularities therein, apparent upon the face of 
the record, and that complainant is not without an adéquate remedy in 
the jurisdiction in which such irregularities arose, and are properly re- 
viewable, it follows that this court cannot take jurisdiction of the mat- 
ter ; that the injunction prayed must be denied, and the bill dismissed, 
without préjudice to another suit at law or in equity in the proper ju- 
risdiction. 

It is so ordered. 
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HAYNE V. WOOLLEY et al. 
(areuit Court, W. D. North Carolina. August 1, 1910.) 

Ck)UETS (§ 328*) FEDERAL COUETS— JUEISDICTION— AMOTJNT IN CONTEOVERST— 

Evidence. 

Evidence held to show that damages sought to be recovered in an ac- 
tion did not exceed $2,000 exclusive of Interest and costs, so as to glve 
the Circuit Court jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 328.* 
Jurisdiction of Circuit Court as determined by the amount In contro- 
versy, see notes to Auer v. Lombard, 19 0. C. A. 75; Ïennent-Stribling 
Shoe Co. V. Eoper, 36 O. C. A. 459.] 

Action by Frank B. Hayne against R. J. Woolley and another. Pé- 
tition by défendants for a writ of habeas corpus. Défendants dis- 
charged. 

Merrick & Barnard, for plaintifï. 
Judge H. G. Ewart, for petitioners. 

PRITCHARD, Circuit Judge. The défendants were brought be- 
fore me on a writ of habeas corpus by the United States marshal for 
the Western district of North Carolina, on the 4th day of January, 
1910. The marshal's return of the writ is in the following language: 

"J. M. Baley, answering the writ of habeas corpus in the above-entitled 
matter by the Honorable J. C. Prltchard, Circuit Judge of the United Stntes, 
on the fourth day of January, 1910, says: That he is the United States 
marshal for the Western district of North Carolina and holds in his custody 
the petitioners, R, J. Woolley and Craton Whltaker, by virtue of a warrant 
or order of arrest issued by the Honorable W. S. Hyams, clerk of the United 
States Circuit Court for the Western district of North Carolina, at A^he- 
ville, N. C, copy of which is hereto attached and asked to be taken as a 
part of thls answer or return. That he is advised, informed, and belleves 
that it was his duty to arrest and hold the sald petitioners under said 
proeess issued by the said court, as aforesaid, and Is advised and belleves 
that the said order of arrest is regular and lawful in ail respects and not 
in violation of the Constitution or laws of North Carolina, nor of the United 
States. That he is further advised and belleves that the pétition of the 
petitioners should be denied, and they are not entitled to their discharge 
froni custody of this respondent. Your respondent conceiving that he bas 
no discrétion in the matter holds and detains the petitioners in his cus- 
tody as by the said precept he is eommanded to do. That the order of 
arrest, héreitibefore mentioned. and the imprisonment and restraint of 
said petitioners Woolley and Whltaker are based upon an affidavit of A. R. 
Ogburn, the authorized agent of F. B. Hayne, of Nevt' Orléans, as is set forth 
In petitioners' pétition, and a copy of thls affidavit is hereto attached and 
asked to be taken as a part of this answer or return of respondent to the 
writ of habeas corpus. That said F. B. Ilayne has instituted in the Circuit 
Court of the United States at Ashevllle an action at law agalnst said peti- 
tioners, as is shown in the affidavit of sald A. R. Ogburn, above mentioned, 
that this respondent allèges, upon information and belief, that the arrest 
of said petitioners Is in ail respects lawful and not illégal as charged in 
petitioners' pétition. That it is true, as alleged in pétition, that bail In the 
amount of ten thousand (.$10,000) dollars has been required of sald petitioners 
by the clerk of the United States Circuit Court for the Western District 
of North Carolina, but not by A. R. Ogburn, as charged in petitioners' péti- 
tion, and this respondent is advised, informed, and believes, and avers, that 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said clerk had tlie lawful autliority to requlre said bail, and allèges, on In- 
formation and belief, tliat the amount of same Is not excessive or unreason- 
aWe, as charged in petltioners' pétition, and that said arrest is fully war- 
rauted by tlie laws of tbe state of N<prth Carolina, and is in ail respects law- 
ful and Just. That a copy of the bond required of respondent by said 
clerk is hereto attached and asked to be taken as a part of this answer or 
retum. * ♦ * " 

It appears from an exaniination of the record in this case that on 
the 30th day of December, 1909, A. R. Ogburn, as agent of the plain- 
tiff in the above-entitled action, filed with the clerk of this court an 
affidiavit in which, among- other things, he stated that the plaintiff had 
instituted an action in the Circuit Court of the United States for the 
Western District of North CaroHna, at Ashevillè, N. C, against the 
défendants, R. J. Woolley and Craton Whitaker, for the possession of 
certain real property belonging to the plaintifï, situated in Henderson 
county, N. C., and within the Western district of said state, known as 
the "johnston or Morris place," and commonly called "Beaumont," 
describing the same by metes and bounds. Affîant further alleged: 

" * * * And for damages against said défendant for the wrongful, un- 
lawful, willful, and unjust détention and use of a part thereof, to wit, the sta- 
ble lot. stables, and barn and outhouses within the stable lot on said premises, 
or a part of the same, and for the wrongful, unlawful, willful. and unjust con- 
version of the same to their own uses and purposes, contrary to the will and 
over the protest of the said plaintiff, and in spite of the said plaintifï's re- 
peated efforts to regain possession of the part of said premises so used and oc- 
cupied by said défendants, as aforesaid, and without any shadow or pretense 
of right, title, interest, or estate in and to the same in the said R. J. Woolley 
or Craton Whitaker, or any other person for their beneflt or for the beue- 
flt of either of them. That the said Woolley and Whitaker hâve taken pos- 
session of a part of the stable lot and the inclosure surrounding the same, 
includlng the stable, barns, and certain outhouses within said inclosure, as 
aforesaid. and are fitterapting to exercise exclusive domlnion and control 
over the same. That they hâve looked the gâtes leading injto said inclosure, 
and hâve forbidden the agents and représentatives of the plaintiff to enter 
therein, and hâve actually had this afiâant and certain assistants of his ar- 
rested on a warrant, charging them with forcible trespass in attempting to 
enter said inclosure. and to take possession thereof In the name and for the 
beneflt of the said Frank B. Hayne. That said trial was set for hearing be- 
fore a justice of the peace of Henderson county on December 14, 1909, and 
said affiant and his said assistants were bound to the next regular term of 
the superior court of Henderson county for the trial of criminal cases, be- 
glnning March 7th next in a pénal bond of $500. That said Woolley has a 
great number of cattle in said stable lot which he and said Whitaker for 
Tiirn turn out every day, as this affiant is inf ormed and believes, into the 
fields of said 'Beaumont' property, and they daily Inflict considérable ^am- 
aee upon said plaintiff 's freehold. without any shadow or pretense of right, 
title, interest, or estate in the said Woolley or his codefendant, as aforesaid. 
That this affiant is the lawfully constituted agent and représentative of the 
said Frank B. Hayne, heretofore fully authorlzed by the said Hayne to take 
full and exclusive possession of the farm and premises called 'Beaumont,' 
as aforesaid, and to hold possession thereof in the name of said Hayne and 
for his beneflt. And the facts set forth In this affldavit are within aiH- 
aut's own knowledge, except as to those facts stated on information and be- 
lief, and as to those facts affiant hàs learned of them through reliable and 
refponsible persons, and not otherwise, that said Fraiilt B. Hayne, the plain- 
tiff in the above-entitled action, is a résident of the çlty of New Orléans, 
in the state of Louisiana, and of the United States of America, and the 
défendants, R. J. Woolley and Craton Whitaker, are each a citizen and rési- 
dent of Henderson county, in the state of North Carolina ; said county be- 
ing within the Western district thereof.'' 
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In pursuance of the foregoing affidavit, the plaintiff applied to the 
clerk of this court for a warrant of arrest, under the provisions of 
subsection 1, § 727, Pell's Ravisai (N. C. Law) 1908. The subsection 
in question reads as follows : 

" * * * (1) In an action for tlie recovery of damages, on a cause of ac- 
tion not arising out of contract, where tlie défendant is not a résident of the 
State, or is alwut to remove therefrom, or where the action is for an injury 
to i)erson or character, or for injuring, or for wrongfully taliing, detaining 
or convertlng property, real or Personal." 

When this statute was first enacted, it did not contain the words 
"real or personal"; but the Législature at its session in 1891 (Pub. 
I/aws 1891, c. 541) amended the statute by adding the words "real or 
Personal." Prior to the amendment, the case of Bridgers v. Taylor et 
al., 103 N. C. 86, 8 S. E. 893, 3 L. R. A. 376, was passed upon by the 
Suprême Court of that state, and Judge Shepherd, who delivered the 
opinion of the court, in referring to this phase of the question said : 

"It Is urged that there is no more reason why one should be arrested for 
injuring a horse, or other ijersonal property, than for burning a house, cut- 
tlDg down trees, and committing other injuries to real estate. To this it 
)nay be said that personal property Is more perishable in its character, and 
that Injuries to it may be sufficlent to wholly impair its value, before the 
courts can stay the hand of the destroyer, while no considérable damage 
can be done to real property before the préventive power of the law can be 
invoked. It may also be said that real estate is peculiarly protected by the 
criminal law, and that the Législature could not hâve intended to subject 
to arrest and iuiprlsonment one who, honestly mistalîing bis boundary, com- 
mits some sllght injury to the land of his nelghbor — which could be done if 
the construction contended for prevails. But the most conclusive answer 
to such suggestions is that it is not our province to speculate as to what the 
law should be, but to construe it as it is made. The Inquiry then is whether, 
by the ordinary rules of construction, the statute under considération war- 
rants an arrest for injuries to real property. Section 3765, paragraph 6, of 
the Code, provides that the word 'property' shall include ail property, both 
real and personal, and that this construction shall be observed uniess It 
would be inconsistent with the manifest intention of the General Assembly, 
or répugnant to the context of the sarae statute. The foregoing detinition 
of 'property' and section 291 of the Code are exact copies of the New ïork 
Code upon the subject. The construction of this language, theret'ore, by the 
Court of Appeals of that state, is entitled to great weight with us, and we 
camiot do better than to quote the words of Hunt, J., in delivering the opinion 
of the court in Merritt v. Carpeiiter, re])orted in 3 Keyes [X. T.] 142, over- 
rullng the décision of the Suprême Court in that case. It is true that that 
case was an action for the posses.sion of land and for damages for withhold- 
Ing the same, but the learned judge carefully considéra the whole section 
and concludes that none of its provisions are applicable to real property. Ile 
says: 

" 'The followiug words, "taking" and "convertlng," would neither of them 
be appropriate in speaking of real property ; one may be readily understood 
when he says that an action may be sustained for taking personal property, 
or for convertlng it, or for taking and convertlng it, but the words would con- 
vey no légal idea vi'hen applied to real estate. There is a broad sensé in which 
the word "detaining" might be applied to real estate, of which the expres- 
sion, "forcible entry and detainer," is an illustration. Such was not, I ap- 
prehend, the meaniug of its codiflers in its présent connection. The expres- 
sions, injuring, taking, detainljig, and converting, are well used In the same 
sentence, and, apparently, as applylng to the same subject-matter. Three 
of thèse words I hâve endeavored to show are not applicable to real prop- 
erty, and, if the fourth was so intended, the use of the language was singular- 
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ly unfortunatc. I think the worcls (the Italics are ours) loere aïl Irvtended (4 
be applied to Personal property only.' 

"We adopt the reasonlng of this learned Judge In the interprétation he haa 
given us ; but, If we were doubtful as to the correctness of hls conclusions, 
there Is a well-settled rule of construction, which, when applled to this case, 
relieves us from ail difflculty. It Is conceded that the section under consid- 
ération was taken from the New York Code of ClvU Procédure. Its lan- 
guage, as we hâve seen, was construed in Merritt v. Carpenter, supra, in 
1866. and it was enacted by the General Assembly of North Carolina in 18GS. 

"Dwarris on Statutes, 274, says: 'That words and phrases, the meaning 
of which, In a statute, has been ascertained, are, when read in a subséquent 
statute, to be understood in the same sensé.' 

"In the note of Judge Potter, on the same page, It Is said that: 'Where 
the terms of a statute which hâve received judiclal construction are used In 
a later statute, whether passed by the Législature of the same state or 
country, or by that of another, that construction is to be glven to the later 
«tatute. Coia. V. Hartnett, 3 Gray [Mass.] 450; Ruchmabaye v. Mottlchmed, 
Eng. L. & Eq. 84; Bogardus v. Trinity Church. 4 Sandf. Ch. [N. Y.] ftSS ; 
Rlgg v. Wllton, 13 111. 15 [54 Am. Dec. 419] ; Adams v. Field, 21 Vt. 256. 
It is presumed that the Législature which passed the later statute knew 
the Judicial construction which had been placed on the former one, and such 
construction becomes a part of the law.' " 

Subséquent to the décision of the Suprême Court in the above case, 
the Législature, as I hâve said, amended the statute by adding at the 
end of the paragraph the words "real or personal." There has been 
no décision of the Suprême Court of North Carolina since this amend- 
ment, but I doubt very much if that court would hold that a case like 
the one at bar is within the purview of the statute. 

At the time of the hearing, no complaint had been filed in the clerk's 
office, and it was, therefore, impossible to ascertain the amount claimed 
as damages on account of the détention of the property in question, 
nor was there any allégation, by affidavit or otherwise, as to the value 
of the premises; and, as will hereinafter appear, the défendants set 
up no claim of title to the same, but admitted that the complainant was 
the légal owner thereof. 

It will be observed that the portion of the statute under which this 
proceeding was instituted, that pertains to real property, reads as 
f ollows : 

" * ♦ • Or for wrongfully taking, detaining, or converting property, real 
or iiersonal." 

It appears from the affidavit of R. J. Woolley that his mother, L. J. 
Woolley, on the 33d day of August, 1909, sold and conveyed to the 
plaintift the tract of land in question ; that under the terms of the sale 
the said L. J. Woolley agreed to deliver the possession of the résidence 
on the 15th of October, 1909 ; that prior to the delivery of the deed 
the plaintifï agreed with the said L,. J. Woolley, through her agent, E. 
W. Ewbank, to permit her, her agents or tenants, to occupy the barns, 
stables, etc., until the spring months, in considération of the said Wool- 
ley giving up possession of the résidence upon said property; that at 
the time this agreement was entered into affiant had 30 head of cattle 
which belonged to his mother, and which, up to the time of the insti- 
tution of this proceeding, he had not been able to sell at any figure ap- 
proximating their value ; that he had made every effort to dispose of 
the cattle, and had repeatedly advised the agent of the plaintiff that 
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he would vacate the barns and outbuildings occupied by him and in 
his possession as soon as he could dispose of the cattle; that in any 
event he would vacate the entire premises by the last of April, 1910; 
that in pursuance df said agreement the résidence was promptly va- 
cated by the loth day of October, 1909 ; that the employés of the plain- 
tifï are now, and hâve been for several weeks, in possession of the 
same, and relying upon the assurances and promises of the plaintiff 
to the said L,. J. Woolley, afifiant, as her agent, has used the barns for 
housing the cattle and the smaller cottages and outbuildings for him- 
self andi employé, Craton Whitaker ; that the allégation of A. R. Og- 
burn to the effect that défendant is daily turning his cattle out on the 
valuable meadows of the said Hayne is not true, nor is it true that he 
has in any way damaged or injured the property of the said Hayne; 
that the allégation that affiant has locked up the gâtes leading to the 
résidence and inclosures, and has forbidden the agents of Hayne from 
entering upon the said premises, is not true. Aiîflant further states 
that W. P. Bane, a contractor, employed by Hayne, is and has been 
for several weeks engaged in remodeling the résidence ; that he has 
never, at any time, forbidden the agents or employés of Hayne from 
exercising the full right of entry upon ail parts of the premises. 

There was also an affidavit filed by défendant Craton Whitaker, 
who, in substance, stated that he was employed by Mrs. L. J. Wool- 
ley, and occupied a small house on the premises ; that he has never at 
any time been notified by the said Hayne or any of his agents or 
représentatives to deliver possession of the house; that affiant has 
never, at any time, injured any of the property or the said premises, 
or converted any of the same to his own purposes. 

E. S. Fisher also filed an affidavit in which he stated that the lands 
known as "Beaumont," where the cattle of Mrs. Woolley were pas- 
tured, had been used as a pasture for the last five years during the 
winter months by Mrs. Woolley, and that the said lands had been 
greatly benefîted by the cattle running on them, and that the productive 
capacity of the lands had been thereby greatly increased, and that the 
valuable meadows alluded to in Ogburn's affidavit had grown up in 
weeds during the past summer, and, without cultivation, could not be 
called meadows. 

E. W. Ewbank filed an affidavit in which, among other things, he 
says: That he was the agent of the said L,- J- Woolley, the mother 
of the petitioner in this cause, R. J. Woolley, when she sold the prem- 
ises known as "Beaumont," near Fiat Rock, in Henderson county, N. 
C, to F. B. Hayne, of New Orléans, La. That the said L- J. Woolley 
told affiant it would not be possible for her to remove her cattle from 
the premises by the 15th day of October, 1909 ; that she would require 
more time for that purpose, but did not state to him how much more 
time she would require. That affiant had a conversation with F. B. 
Hayne in which he communicated to the said Hayne this information. 
That the said Hayne replied that it was not so material as the posses- 
sion of the house, that he would not need the farm until spring, and 
further indicated by his talk that he would indulge the said L. J. Wool- 
ley, in case she could not promptly remove her cattle from the premises 
180 F.— 37 
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on or before the 15th day of October, 1909 ; but that affiant understood 
f rom what L- J. Woolley told him that she would make préparation for 
the removal of the cattle as rapidly as possible after the 15th day of 
October, 1909, and that she would accomplish the removal as quickly 
as possible, and affiant had no idea that she even desired the premises 
as long as the Ist day of January, 1910, or any other particular date. 
That affiant never entered into any contract on behalf of L- J. Woolley 
with F. B. Hayne or any other person whereby the said Hayne at ail 
bound liimself to allow the said Woolley, or anyone representing her, 
to remain in possession of the farming part of said property until 
spring, or for any other definite time, and, in fact, no sort of contract 
was made by Hayne with Mrs. Woolley whereby he agreed that she 
should keep any part of the premises beyond the 15th day of October, 
1909 ; but affiant understood that the said Hayne would indulge said 
Woolley if she found it impossible to remove her cattle by said date. 
That affiant has never represented the said Hayne, and bas never at- 
tempted to make any contract for him, but in this entire transaction 
was acting on behalf of the said L. J. Woolley. That this affiant in- 
formed Hon. H. G. Ewart, counsel for petitioners in this case, of the 
facts of this transaction some time prior to the institution of the action 
by F. B. Hayne in the Circuit Court of the United States for the West- 
ern District of North Carolina, at Asheville. That affiant understood 
that R. J. Woolley would be advised to vacate said premises at once. 
That this conversation between H. G. Ewart and affiant occurred about 
the time the agents of F. B. Hayne were arrested for attempting to 
take: possession of the stable lot and buildings on the premises, or 
shortly thereafter. That he has no interest of any kind in the out- 
come of the présent controversy, or the controversy between F. B. 
Hayne and R. J. Woolley, but makes this affidavit at the request of 
counsel for the respondent, and that he oflfered to make the same sort 
of affidavit for counsel for petitioners. That f rom F. B. Hayne's 
statement that he would not need the farm until spring affiant inferred 
that his indulgence referred to that part of the farm occupied by L- 
J. Woolley's cattle. 

Other affidavits were filed, but the foregoing comprise substantially 
the évidence ofïered bearing upon this controversy. 

The statute under which the défendants in this proceeding were ar- 
rested is summâry in its character, and among other things is intended 
to afïord relief for injuring, or for wrongfully taking, detaining, or 
converting property, real or personal. I doubt very much if this stat- 
ute was ever intended to apply to a case like the one at bar. But, be 
that as it may, it clearly appears f rom the évidence that the damages 
sought to be recovered by the plaintifï could not, in any event, amount 
to more than $300 or $300. The actual damages to the premises — and 
the only damages of which any évidence was ofïered — is such damage 
as may bave resulted from permitting the cattle to run at large upon 
the fields or meadows of the plaintifï during the fall and winter sea- 
sons. The damage in this respect, if any, would be very slight. It is 
a matter of common knowledge that, in many instances, land is im- 
proved, rather than damaged, by permitting cattle to run upon it. 
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It nowhere appears, by affidavit or otherwise, that the damages 
sought to be recovered in the suit instituted on the law side of this 
docket are in excess of the sum of $2,000, exclusive of interest and 
costs, while, on the other hand, I find as a fact that, in no event, could 
the damages to the premises in question amount to a sum in excess of 
$500. 

It is true that plaintiff insists that he is being damaged, in that he is 
not permitted to hâve access to the barns and buildings occupied by one 
of the défendants. But, taking into considération the damages occa- 
sioned by such détention, the amount would not be equal to the sum 
necessary to give this court jurisdiction of the subject-matter. 

The court being without jurisdiction to hear and détermine the mat- 
ters sought to be litigated by the plaintiff in his action at law, I am 
of opinion that any proceeding, summary or otherwise, instituted in 
pursuance of this section, would be invalid, inasmuch as the court was, 
in the first instance, without jurisdiction. 

For the reasons herein stated, the défendants will be discharged from 
custody, and the plaintiff taxed with the costs in this proceeding. 



EAGLE WHITE LEAD CO. v. PFI.UGH et al. 
(Circuit Court, D. New Jersey. August 3, 1910.) 

1. Teade-Maeks and Tbade-Names (§ 9G*) — Infeingement— PnioB ADJtrDi- 

CATIONS. 

Prier adjudication in favor of complalnant in a suit for trade-mark in- 
fringement against others and a prier successful prosecutlon of an inter- 
férence in tlie Patent Office between complalnant and défendants, with 
référence to the same ruarli. wlille not controUing in a subséquent suit by 
complalnant against défendants for infrlngement, were ferceful factors 
on the issue of prier adoption and use of such trade-mark by complalnant. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. 1 96.*] 

2. Teadb-Maeks and Tbade-Names (| 93*) — Infeingement— Peiobitt of 

Adoption. 

In a suit for trade-mark infrlngement, évidence held to show cemplain- 
ant's priority of adoption of the mark in question. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 93.*] 

8. Teade-Maeks and Teade-Names (§ .^7*) — "Infeingement"— Estent of 
Similaeitt. 

Dupllclty 'or exact imitation is not necessary to the infrlngement of a 
trade-mark, nor is dissimilarlty in size, form, and color of the label and 
place where it is applied concluslve, it being sufflcient that the competing 
label contains the trade-mark of another, and that confusion or déception 
is likely to resuit, independent of the fact that the accessories are dls- 
slmilar 

[Edi Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 65 ; Dec. Dig. § 57.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3593, 3594.] 

•For other cases eee same topic & § nxtmbbr in Dec. & Am. Dîgs. 1907 to date. & Rep'r Indexes 
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4. Teade-Mabks and Trade-Names (§ 55*)-^Inpringement— KnowledoB. 

A trade-mark may tie inf rlnged, though the appropriation of tlie sym- 
bol, wliieli is tlie main eharacteristle of the mark, may hâve been without 
knowledge tbat auother had obtained the right to Its exclusive use. 

[Ed. Note. — For other cases, see Trade^Marks and Trade-Names, Cent 
Dig. § 63 ; Dec. Dig. § û5.* 

Restralning inl'riiigement of trade-mark or trade-name as défendant 
on knowledge or intent of Infringer, see note to Hutchinson, Pierce & Co. 
V. Loewy, 90 a a A. 4.] 

6. Teade-Maeks and Tbade-Namks (§ 57*) — Infringement— Imitation, 

Infringement of a trade-mark may exist, though the method and ae- 
companiments of its use négative the idea of imitation. 

flid. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 65 ; Dec. Dig. § 57.*] 

5. TKAns-MARKs AND Trade-Names (§ 58*) — Infrinqement-^Adjudication. 

Trade-marks No. 60,062, registered January 29, 1907, covering a repre- 
seutatiou of an eagle, and No. 60.993, covering the vyord "Eagle," used in 
connection wlth the sale of whlte lead, held infriuged by défendants' use 
of the words "Gold Eagle," used in connection wlth a représentation of 
that bird, though wlth différent accessories. 

[FJd. Note. — For other cases, see Trade-Marks and Trade-Namea, Dec. 
Dig. § 58.*J 

7. Tkade-Makks and Teade-Nambs (§ 66*) — Right to Protection. 

The owner of a registered trade-mark Is not required to awalt the ef- 
fect of infringement and prove actual injury either to hlmself or the pur- 
chasing public, but may sue to prevent, as well as to stop, confusion. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. î 6&*] 

8. Tbade-Maeks and Trade-Names (§. 86*) — Infringement— Lâches— Poe- 

FEITUBE. 

Mère delay unattended wlth such circumstances as show acquiescence 
In the use by another of an infringing trade-mark wIU not produce a for- 
felture so as to prevent an Injunctlon against further infringement 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 95 ; Dec. Dig. § 86.» 

Lâches as a défense In suits for Infringement, see notes to'Taylor v. 
Sawyer Spindle Co., 22 O. O. A. 211 ; Santana Llve Stock & Land Co. v. 
Pendleton, 26 C. a A. 613.] 

0. Tbade-Maeks and Teade-Names (§ 86*) — ' Infeingement — Damages — 

LACHES. 

Complainant on February 1, 1893, advlsed défendants of its right to a 
trade-mark which défendants wére then infringing, but complainant not 
then operating in défendants' field did not follow up the letter wlth légal 
■ proceedlngs. In J; uly 1901, complainant again wrote défendants, reassert- 
Ing its right and demandlng that défendants desist from using the in- 
fringing mark. On March 12, 1906, an interférence was declared in the 
Patent Office involving complainant's right in the marks in question and 
BuccessfuUy prosecuted. Eeld, that complainant was guilty of such lâch- 
ée as tobe tantamount to a llcense to défendants to continue the infringe- 
ment, whlch, though revocable at wlll, precluded complainant from recov- 
ering damages which Inured before suit bronght, entitllng complainant 
only to an injunctlon against further Infringement 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 95 ; Dec. Dig. § 86.*] 



•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexe» 
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In Equity. Suits by the Eagle White Lead Company against Albert 
Pflugh and another, copartners, doing business as Pflugh & Co., for 
infringement of complainant's registered trade-marks as applied to 
white lead, to wit, trade-mark No. 60,062, registered January 29, 190?, 
covering a représentation of an eagle and trade-mark No. 60,993, reg- 
istered February 26, 1907, covering the word "Eagle." Frayer for in- 
junction granted, but accounting of profits denied. 

W. H. Singleton anr' C. E. Riordon, for complainant. 
Clifton V. Edwards and Julian S. Wooster, for défendants. 

REELSTAB, District Judge. This is a trade-mark case, and not 
one of unfair compétition. The bills allège ownership of the trade- 
marks in complainant, and continuons use by it and its predecessors 
since 1843, adjudication in complainant's favor in a prier suit, déci- 
sion in its favor in an interférence in the Patent Office against thèse 
défendants, acquiescence in complainant's rights therein by the public, 
except by the défendants, and use by them without permission of the 
infringing trade-marks. The answers admit the adverse décision in 
the Patent Office, deny infringement by the use of either of said al- 
leged trade-marks, deny gênerai acquiescence in complainant's alleged 
rights, deny that any déception has been practiced by défendants, set 
up anticipation, and assert that complainant's rights, if it ever had any, 
to an injunction or accounting, hâve been forfeited by lâches. 

The complainant was incorporated in 1867, and at that time suc- 
ceeded to the business of Wood & Co. and Wood & McCoy, who had 
been in the white lead business since 1843. For brevity, the word 
"complainant" will be used to include not only the présent complain- 
ant, but its several predecessors. As early as 1854 and ever since, the 
complainant has manufactured and sold a pure white lead designated 
as "Eagle" lead. The packages (wooden kegs and tin cans) contain- 
ing this lead always bore the word "Eagle" or a représentation thereof, 
usually both. The complainant's place of manufacture, as well as «ts 
principal business office, was and is Cincinnati, Ohio. During its 
early existence, its sales were confined to that and neighboring statcs. 
No business was donc by it in New York City and vicinity until after 
the formation of the défendant firm and the adoption by it of the 
alleged infringing trade-mark, and very little until about 1900. The 
défendants began the manufacture and sale of paints and white lead 
in 1889. Their place of manufacture was and is Hoboken, N. J., and 
their principal market is in the city of New York and vicinity. In 
1890 défendants adopted as a trade-mark for their white lead (not 
pure, but a combination) the words "Gold Eagle," accompanied with 
the représentation of an eagle, with which it branded or labeled such 
product, which was marketed in wooden kegs and tin cans. This 
trade-mark was registered on February 7, 1893, No. 22,437, and has 
since continually been used and advertised by défendants in the mark- 
ing and sale of such product. In the course of years, the business of 
the complainant and the défendant increased considerably, and their 
products are now, and hâve been for some time, marketed amongst 
the same trade in certain places. 
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In a suit brought in the United States Circuit Court, Northern Dis- 
tricjt of Illinois, E. D., against Monroe Heath and William F. Milli- 
gan, for infringement of the trade-marks hère involved, a decree was 
entered under date of July 7, 1876, in which the complainant was ad- 
judged to be the owner of the trade-mark, and the défendants therein 
were restrained from using the words "Eagle," "American Eagle," or 
"Western Eagle," or any words similar to, or only colorably différent 
from, such words, or any mark, especially the figure of an eagle, as 
applied to white lead. In an interférence in the United States Patent 
Office between the complainant and the défendants, No. 35,816, fol- 
lowing application by complainant for registration of its said trade- 
marks, the complainant was held to be the first to adopt and use the 
trade-marks' in issue and entitléd to registration thereof over the de- 
fendants. Thèse adjudications, while not controlling, are forceful 
factors on the questions of prior adoption and use by complainant of 
such trade-marks, the acquiescence of others in complainant's rights 
thereto, and the similarity of défendants' trade-mark to that of com- 
plainant. 

The évidence is overwhelming that as between the parties to this 
suit the cornplainant, by at least 35 years' continuons use before the 
défendants' advent into the business world, had obtained the right to 
the trade-mark "Eagle" in both word and représentation, as applied 
to white lead. The several instances of the use by others of an eagle 
as a trade-mark to white lead are ail, except in the case of Wetherill 
& Bro., of récent date as compared with either complainant or Weth- 
erill & Bro., and are not evidential on the question of prior adoption 
and use. In the case of Wetherill & Bro., however, a serions ques- 
tion of priority is raised. They and the complainant hâve been manu- 
facturers and vendors of white lead for many years. Both very early 
in their business career adopted and used the trade-mark "Eagle," 
both by wOrd and représentation, on their white lead products, the for- 
mer on their fîrst quality (pure), the latter on their second quality 
(combination). The exact time when each first used such trade-mark 
is not established. On the évidence submitted, however, giving full 
crédit to the country order book obtained from the Wetherills, I am 
of the opinion that the complainant was the first to use such trade- 
mark. The earliest date given of the use of such mark by Wetherill 
& Bro. is in 1855. Complainant's witness, Edmund S. Wood, speaks 
of the use of such mark by complainant when he was about the âge 
of 10 or 12 years, which, with his other testimony, fixes the time as 
between 1853 and 1855. The bill of complaint fîled by the complain- 
ant in its suit against Heath & Milligan, hereinbefore mentioned, and 
which was introduced in évidence by the défendants, allèges that à 
représentation of an eagle as a trade-mark was used by the com- 
plainant long before 1854. 

While this évidence is not satisfying beyond a reasonable doubt, 
yet in view of the recognized difïiculty in securing at this day satis- 
factory évidence of the condition of affairs of 55 or 60 years ago, and 
the voluntary abandonment by Wetherill & Bro., of its claim in such 
interférence proceedings, and the subséquent assignment by them to 
complainant, without compensation, of whatever rights they had to 
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such trade-mark, it is persuasive of the priority of use by complain- 
ant of such trade-mark, even against Wetherill & Bro. Again, it niust 
be remembered that, in view of the satisfactorily established longf 
continued use by the complainant and the subséquent officiai registra- 
tion of such trade-marks, the burdeti of proof on the question of 
prier use is upon the défendants. This burden, sufïice it to say, has 
not been met. 

But it is said that the complainant's trade-mark, as used before the 
registration, is not the word "Eagle" nor the picture of one alone. 
True, in the use of thèse trade-marks, neither the word or représenta- 
tion was used alone nor in conjunction with one anothcr only. Other 
printed matter always accompanied them, and this matter was not al- 
ways the same. The succession of proprietorship occasioned a change 
of the name accompanying such trade-marks, such as the substitution 
of "William Wood & Company" for "Conkling, Wood & Company," 
and "Eagle White Lead Company" for "William Wood & Company." 
Changes in other of the printed matter occasionally took place, such 
as eliminating the words "Eagle Works," and transposing the word 
"pure"; but with ail such changes the one prominent and dominant 
feature of the brand or label was "Eagle," whether manifested by 
word) or picture, and however accompanied. It was this feature that 
characterized this particular brand of white lead among other manu- 
factures, whether of the same or other manufacturers. This was the 
trade-mark, and the registration of it alone in the one instance by word 
and the other by représentation accorded with the fact. 

The question of infringement is to be determined by thjs test of 
dominancy. The dissimilarity in size, form and color of the label, and 
the place where applied are not conclu sive. If the competing label 
contains the trade-mark of another, and confusion or déception is 
likely to resuit, infringement takes place, regardless of the fact that 
the accessories are dissimilar. Duplication or exact imitation is not 
necessary; nor is it necessary that the infringing label should suggest 
an eiïort to imitate. The appropriation of a symbol may be without 
knowledge that another has obtained the right to its exclusive use. 
Bass et al. v. Feigenspan (C. C.) 96 Fed. 206 ; Morgan Sons Co. v. 
Ward, 152 Fed. 690, 81 C. C. A. 616, 13 h. R. A. (N. S.) 729 ; McLean 
V. Fleming, 96 U. S. 245, 24 L. Ed. 828 ; Hutchinson, Pierce & Co. 
V. Loewy, 163 Fed. 42, 90 C. C. A. 1 ; Gilka v. Mihalovitch (C. C.) 
50 Fed. 427 ; Hygeia Distilled Water Co. v. Consolidated Ice Co. (C. 
C.) 144 Fed. 139, affirmed 151 Fed. 10, 80 C. C. A. 506. The method 
and accompaniments of its use may négative the idea of imitation and 
yet infringement exist. 

Having this test and the rules in applying it in mind, do the words 
"Gold Eagle," used in connection with a représentation of that bird, 
infringe the complainant's trade-mark? The eagle is its trade-mark, 
not the size and color of the letters constituting the word, or the pos- 
ture of the représentation; nor the form, color, or size of the label 
upon which the word or picture appears ; nor the color of the imprint; 
nor the particular place on the goods where the label or brand is ap- 
plied. Ail of the latter are accessories. They furnish but the en- 
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vironments. They may be changed at will. That the owner of the 
trade-mark "Eagle" has begun its use by employing a round label of 
light color printed in black ink and pasted on top of the package does 
not bind it to continue to so use it, or permit another to use it, by 
merely changing its size, form, or character, or the size or position of 
the letters constituting the wordi, or the posture of the bird or the color 
of the ink in which it is pictured. Thèse are nonessentials. The de- 
fendants' own réservations in their appHcation for their trade-mark 
furnish their mental attitude in regard to thèse. They said: 

"Our trade-mark consists of the arbitary words 'Gold Eagle.' Thèse hâve 
generally been arraiiged as shown in the accompanying facsimile, In ^Yhicll 
they appear In capital letters in a curved line above a représentation o( an 
eagle with wings spread, but other styles of letters may be employed, or it 
may be dlfferently arranged or colored, and tlie représentation of an eagle may 
be changed at pleasure or oiiiitted altogether without materially altering the 
character of our trade-mark, the essential feature of which is the words 'Gold 
Eagle.' " 

Nor does the fact that no confusion in the trade has resulted from 
the use of thèse "Eagle" labels by the parties to this suit prevent the 
complainant from maintaining his présent bill. Gannert v. Rupert, 
127 Fed. 962, 62 C. C. A. 594; Hutchinson, Pierce & Co. v. Loewy, 
supra. 

, That confusion is likely to resuit from the use of eagles as trade- 
marks when applied to white lead products is established by the ex- 
périence of complainant and Wetherill & Bro. after complainant's eagle 
brand of goods entered the Philadelphia market in compétition with 
Wetherill & Bro's. products. As already shown, it is only of late 
years that the product of thèse parties has entered the same market. 
The party owning a trade-mark registered for his protection may pre- 
vent, as well as stop, confusion. He is not required to await the effect 
of the onslaught of the infringer, and be put to the burden of proving 
actual injury either to himself or the purchasing pubUc. In fact, if 
he delays too long to assert his rights, he may find himself estopped 
from recovering damages as a penalty for his delay in bringing suit. 
The question is not, How far has the infringement proceeded? but, 
Does it exist? In my judgment there can be but one answer to this 
question. What has been said of the prominent and dominant fea- 
ture of the complainant's label applies equally to the défendants'. It 
is the eagle that strikes the eye and gives character and potency to the 
brand. In the défendants' application for registration they said that 
the words "Gold Eagle" is the essential feature, and the accompanying 
drawing shows but the words and the représentation. The eagle in 
both labels is the dominant feature. Ail the rest of the printed mat- 
ter, as well as the form and color of the label, is but accessorial, and 
may be changed without affecting its potency as a trade-mark. The 
défendants' trade-mark so closely resembles the complainant's as to 
constitute a clear infringement. 

The remaining question relates to lâches. The complainant has 
been guilty of delay in bringing this suit, and because of it the défend- 
ants contend that it has forfeited its right to an injunction and ac- 
counting. Mère lâches will not produce such forfeiture. Even in 
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cases of unfair compétition the proprietor of an unregistered tracle- 
mark is net bound as a matter of law to bring suit against one using 
a similar mark unless and until such person enters his field and seeks 
to deprive him of his trade, and until his business is actually afïected. 
The delay must be attended with such circumstances that acquiescence 
in the use by another is inferred. There must be either a waiver or an 
abandonment of rights. Nims, Unfair Compétition, pp. 506, 512, 513. 
As long as the person originally entitled to the use of his trade-mark 
asserts his right thereto, no such equities arise in favor of the in- 
fringer as to prevent his being enjoined from further use. 

A number of labels used by other traders showing représentations 
of an eagle were introduced in évidence by défendants under their dé- 
fense of lâches, but many of thèse were not used on white lead, and 
of the others some during very short periods, and none seem to hâve 
been brought to the attention of complainant before its présent suit, 
except in the few instances in which the use of the labels ceased upon 
complainant's remonstrances. 

In the présent case, when the infringement began, complainant had 
no market in the territory covered by the défendants' opérations. No 
pecuniary injury was Hkely to resuit to it while such condition con- 
tinued. Being entitled to the exclusive use of its trade-mark, it had 
the right at any time to prevent such infringement. It did remon- 
strate by letters and the prosecution of interférence proceedings in the 
Patent Office. As early as 1893, the défendants were advised by let- 
ter (dated February 1, 1893) of complainant's asserted rights in such 
trade-mark. The fallu re of complainant to foUow up this letter with 
légal proceedings in my judgment disentitles it to an accounting for 
past profits, but it is not sufficient to forfeit its rights to protection 
against future infringement. From that time the défendants took 
the risk of continued infringement, and the complainant that of waiv- 
ing its rights in whole or part by a long continued delay in bringing 
suit. After sending this letter, complainant established an agency in 
New York City, which, however, was soon abandoned, and no further 
effort to secure a market in that vicinity was made until 1900. In 
July, 1901, complainant again wrote to défendants, reasserting its 
rights and calling upon them to desist from using the inf ringing mark. 
On March 13, 1906, an interférence was declared in the Patent Office 
involving the application of complainant, défendants, a;nd Wetherill 
& Bro. for trade-marks, resulting in the establishing of complainant's 
rights to the trade-mark in issue as against thèse défendants. The con- 
tinued assertions of complainant's rights négative the notion of ac- 
quiescence and entitles it to the injunctive relief prayed. 

The neglect of complainant, however, to bring suit for such length 
of time, must be considered as a waiver of damages. By its delay in 
proceeding against défendants, they were encouraged in their insist- 
ence that their trade-mark did not infringe complainant's, and to a 
continued use of it in building up their trade. Such delay on com- 
plainant's part was tantamount to a license, and, while revocable at 
will, should be treated in equity as a waiver of the profits that hâve 
inured before bringing suit. Thèse conclusions on the question and 
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eiïect of lâches are supported by McLean v. Fleming, supra; Menen- 
dez V. Hplt, 128 U. S. 514, 9 Sup. Ct. 143, 32 L. Ed. 526; Bissell 
Chilled Plow Works v. T. M. Bissell Plow Co. (C. C.) 121 Fed. 357; 
Hygeia Distilled Water Co. v. Consolidated Ice Co., supra. 

The prayer for injunction. is granted, but that for an accounting of 
profits and damages is denied. 



WRIGIITSVIIiLE HARDWARE CO. v. HARDWARE & WOODENWARE 

MFG. CO. et al. 

(Circuit Court, S. D. New York. August 5, 1910.) 

1. Removal op Causes (§ CO*) — Citizenship— Sepaeable CoNTKOvEEsy. 

Where two persoua, one a resWent of the state and one a résident of 
another etate, were joint receivers of a corporation, and acted jolntly in 
■ recelving aud holding what tbey hâve received from tlieir predecessor, so 
tliat they were botli indispensable parties to an action concerned with 
clieir receivership, or with their eonduct as receivers, there was no sep- 
arable eontroversy between the nonresident receiver and plaintifC sulng 
for relief from certain transactions of the receivers' predecessor relating 
to the receivership. whiçh would entitle the nonresident receiver to re- 
rnove the cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 114; 
Dec. Dig. § 60.* 

Separable eontroversy, see notes to Rotbins v. EUenbogen, 18 C. C. A. 
86 ; Mecke t. Valleytown Jllneral Co., 35 0. C, A, 155.] 

2. Removai. of Causes (§ 102*)— RroHT or Removal— Doubtful Case. 

Where the right to reinove a case from the state to the fédéral court is 
doulvtful, the doubt is resolved In favor of a remand ; and heuce in an 
action agalnst i-eceivers, where i't is a doubtful question whether the acts 
and jurisdietion of the successive receivers, wbich are complained of, 
were in carrying on the business counected with the property placed in 
receivers' hands by the fédéral court, so that no leave to sue would be 
necessary under the express provisions of Act Oong. Aug. 13, 1888, c. 806, 
^ § 3, 25 Stat 436 (U. S. Comp. St. 1901, p. 582), the case will be remanded. 
[Ed. Note, — For other cases, see Removal of Causes, Cent. Dig. |§ 218- 
224; Dec. Dig. § 102.»] 

Action by the Wrightsville Hardware Company against the Hard- 
ware & Woodenware Manufacturing Company and others. On mo- 
tion to remand to the state court. Motion granted. 

Elbridge L. Adams, for plàintiff. 
' Lawrence & Lawrence, for défendants. 

LACOMBE, Circuit Judge. This action was brought in the New 
York Suprême Court by the plàintiff, a Pennsylvania corporation, 
against the Hardware & Woodenware Manufacturing Company, a 
New York corporation, and three individuals, Colwell, Grandell, and 
Cudworth.'of whom the first two are résidents of the Southern Dis- 
trict of New York and the third is a résident of Vermont. Colwell 
and Crandell were, respectively, président and treasurer of the Hard- 
ware & Woodenware Company. That corporation was placed in the 
hands of a receiver by décrétai order of this court on February 7, 

*For othér cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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1908, and Colwell was appointed receiver. He resigned in September, 

1909, and Crandell and Cudworth were jointly appointed receivers in 
his stead. 

The complaint allèges : That prior to receivership the défendant 
corporation was the owner and holder of a majority of the stock of 
the plaintiff, and managed and controlled its policy through a board 
of directors of which Colwell and Crandell and certain employés of 
the Hardware & Woodenware Company were a majority. That 
through their control of the plaintiff corporation the défendants the 
Hardware & Woodenware Company, Colwell, and Crandell wrongfully 
procured the making of certain promissory notes and bonds by the 
plaintiff for the benefit of the Hardware & Woodenware Company and 
converted to the use of the latter certain property and assets belong- 
ing to plaintiff. The greater part of thèse acts are alleged tp hâve 
been committed prior to the appointment of Colwell as receiver. 
That on December 12, 1908, plaintiff was compelled to exécute, and 
deliver to Colwell as receiver a demand note for $5,000 and a check for 
$11.60 ostensibly in payment of commissions for the year 1908,. which 
had actually been paid in advance at the beginning of the year upon 
the demand of Colwell. That, notwithstanding the making and de- 
livery of said note ostensibly in full payment for commissions for 
the year 1908, Colwell as receiver did on January 9, 1909, wrongfully 
demand of the plaintiff another payment of $5,011.77, and compelled 
the plaintiff to givé him a demand note for that amount. That on 
January 16 and January 33, 1908 (before receivership), notes for 
$1,875 and $5,000, respectively, were illegally and fraudulently ob-, 
tained by the défendant corporation from the plaintiff without any 
considération and wholly for the accommodation of the woodenware 
Company, and that said notes are still held by the défendants Cran- 
dell and Cudworth as receivers, who hâve refused to return them to 
the pla,iritiff. It is further alleged that the woodenware company or 
its receiver or receivers also compelled the plaintiff to assign and de- 
liver to said woodenware company or to its receiver or receivers, as 
collatéral to said notés mortgage bonds of the plaintiff, which the 
défendants still hold and refuse to return on demand. The complain- 
ant also avers that Colwell as receiver wrongfully, illegally, and fraud- 
ulently charged to plaintiff expenses connected with his receivership, 
for which plaintiff was net liable, and compelled plaintiff to pay to 
him as such receiver certain moneys as and for fictitious claims and 
expenses and appropriated to his own use or to the uses of the wood- 
enware company certain of plaintiff 's assets. The relief demanded is 
an accounting of thèse varions transactions, for a decree adjudicating 
the said notes and bonds void and requiring the défendants to restore 
the same to plaintiff, or, if the restitution of the bonds and notes 
cannot be Tiad, that plaintiff recover damages from such of the de- 
fendants a-s may be liable, that a trust be impressed on any prop- 
erty or money of the plaintiff found in the possession of Crandell 
and Cudworth as receivers, and that an injunction issue restraining 
receivers from negotiating any of the bonds or notes which may be 
in their possession. The action was removed into this court by a veri- 
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fied pétition sîgned by ail the défendants. In opposition to the mo- 
tion to remand it is contended that there is a separable controversy 
between plaintifï and Cudworth, who is the only nonresident; and 
also that the action arises under the Constitution and laws of the 
United States. 

From the extended référence to the averments of the complaînt, 
which will be found above, it is difficult to see how there could be 
found any separable controversy between plaintifï and Cudworth, if 
he were sole receiver. But he is not. He and Crandell are joint re- 
ceivers, and act jointly in holding onto whatever they hâve received 
from their predecessor. Both of them are indispensable parties to 
an action concerned with their receivership, or with their conduct as 
receivers. Crandell, being a résident, cannot remove, and Cudworth 
has nô personal controversy separable from Crandell which he can 
drag into this court. 

The other ground on which it is sought to sustaîn removal is that 
the action arises under the Constitution and laws of the United States. 
Manifestly no constitutional question is anywhere presented, and it 
is well settled by authority that a suit against a receiver does not arise 
under the laws ôf the United States merely from the fact that he was 
appointed by a fédéral court. The defendant's theory is that the 
trial of the cause will involve a construction of Act Aug. 13, 1888, 
c. 866, § 3, 25 Stat. 436 (U. S. Comp. St. 1901, p. 583), which reads 
as foUows: 

"Every receiver or manager of any property appointed by any court of the 
United States may be sued in respect of any act or transaction of liis in 
carrylng on the business connected with such property without the previous 
leave of the court in whieh such receiver or manager was appointed." 

In this suit no previous leave to sue was obtained, and défendants 
contend that there exists a controversy between the parties as to 
whether this is or is not such an action as is contemplated by the 
statute above quoted, and that a fédéral question is thereby presented. 
Reliance is had on Evans v. Dillingham (C. C.) 43 Fed. 177, where 
suit was brought to enjoin a fédéral railway receiver from removing 
certain shops, in which the court said: 

"It is urged by defendant's counsel with certainly some apparent force that 
It Is material what is the sound construction of the act of 1877 affecting this 
case ; that the fact that it must be construed in order to détermine the plain- 
tiff's riglit to sue présents such a fédéral question as authorlzes the removal. 
Whether this vlew be sound or not, it seems to me that in the as yet unsettled 
State of judicial opinion as to the correct construction of the provisions of the 
act on the subject the pétition for removal does présent a fédéral question, 
which the défendant is entitled to hâve passed upon by the United States 
courts." 

The utmost that can be contended for in the case at bar is that it 
is a doubtful question whether or not the acts and transactions of 
the successive receivers which are complained of were "in carrying 
on the business connected with the property" placed in receivers' hands 
by this court. The question does not seem doubtful to me, but, con- 
ceding that it is, the practice in this circuit differs from that followed 
in Evans v. Dillingham. When the riglit to remove is doubtful, the 
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doubt is resolved in favor of a remand. Plant v. Harrison (C. C.) 
101 Fed. 307; Fitzgerald v. Missouri Pac. Ry. Co. (C. C.) 45 Fed. 
812. This is for a very good reason. There can be no question that 
the state court has jurisdiction of the case and having jurisdiction 
can décide ail questions which may arise, fédéral questions included. 
And if it décide the fédéral questions correctly, and the case eventu- 
ally goes to the Suprême Court, its décision will be sustained, and 
the trial will hâve accomplished something. If, however, there is no 
fédéral question (and no right to remove because of nonresidence), 
the United States Circuit Court would hâve no jurisdiction. There 
is no appeal from an order granting or refusing remand, so the ques- 
tion of removal could not be decided until after trial and on appeal 
from final judgment. If then decided adversely, the time and ex- 
pense of trial would be wasted. 
The motion to remand is granted. 



WEIGHTSVILLJ!] HARDWARE CO. v. COLWELr. et aL 
(Circuit Court, S. D. New York. August 5, 1910.) 

Kemoval or Causes (§ 102*) — Right to Remedy— DouBiruL Case. 

Wliere the question whether a case is removable to the fédéral court, 
as involving the construction of a fédéral statute, is doubtful, the case 
will be remanded to the state court. 

[Kd. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 218- 
224 ; Dec. Dig. § 102.*] 

Action by the Wrightsville Hardware Company against Nicholas 
H. Colwell and others. On motion to remand to the state court. 
Motion granted. 

Elbridge L. Adams, for plaintiff. 

Lawrence & Lawrence, for défendants Colwell and others. 

Einstein, Townsend & Guiterman, for other défendants. 

LACOMBE, Circuit Judge. The plaintiff is a Pennsylvania corpo- 
ration. Défendants are Colwell, Collins, Dockendorff, and Crandell, 
résidents of the Southern district of New York ; McElroy and Keller 
as executors of McElroy, deceased, Birnstock, and Harry McElroy, 
résidents of Pennsylvania; Crandell and Cudworth joint receivers of 
the Hardware & Woodenware Manufacturing Company, a New York 
corporation, and the Trust Company of America, a New York cor- 
poration. This court on usual bill in equity appointed Colwell re- 
ceiver of the woodenware company February 9, 1908. He resigned 
in September, 1909, and Crandell and Cudworth were jointly appoint- 
ed receivers in his place. Cudworth is a résident of Vermont. Col- 
well and Crandell were, respectively, président and treasurer of that 
Company. The défendants résident in Pennsylvania hâve not been 
served, nor hâve they appeared. The suit was bes^un in the state Su- 
prême Court, and was removed on pétition of Colwell, Collins, Dock- 

•For other cases see saine topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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endorff, Crandell, and Cudworth. The following synopsis of the 
cause pf action is taken from défendants' brief : 

"The complaint allèges that on or about February 7, 1908, the Hardware 
Sp, Woodenware Manufacturing ComBany \yas placed In the hands of a re- 
cèlver (Colwell) ; that shortly before the appointment of said recelver, and 
for the benefit of the said Woodenware Manufactnrlng Company, the varions 
défendants hérein, except Dockendorff and Trust Company of America, made 
an ;agreement by which certain notes and bonds were executed by the plaintiff 
vvithout considération, and were ^ven to the Penusylvania défendants and 
are now In thelr hands; that the Hardware & Woodenware Manufacturing 
Company, Colwell, Collins, and Crandell caused thèse notes and bonds to be 
exeented beoause of their control over the plaintiff. Thèse acts occurred prior 
to the receivership. The Trust Company pf America is made à party merely 
as a trustée for the holders of the said bonds, and the ouly relief asked against 
It is tha,t it be restrained from taking any proçeedings to enforce said bonds. 
No relief Is askéd against défendant Dockendorff. The relief demanded 
against the other défendants is that said notes be declared void, and that said 
bonds be decreed void and be surrendered for caneellatlon ; that, if tUis cannot 
be done, plaintiflC hâve damages against défendants McBlroy, Birnstock, and 
Keller for an accounting and damages; in case the court should find it inac- 
qultable that défendants McElroy, Birnstock and Keller should surrender 
their bonds, that Colwell, Collins, and Crandell may be required to account 
for their conduct In the management and disposition of the funds and property 
of the plaintiff and for damages against said Colwell, Collins, and Crandell, 
and, if complète relief cannot be had in any of the foregoing forms, then for 
judgment against the receivers of the Hardware & Woodenware Manufactur- 
ing Company foi" thé amount which the treasury of the plaintiff has been 
depleted for the beneflt of the Hardware & Woodenware Manufacturing Com- 
pany." 

Leaving eut the Pennsylvània défendants, the only npnresident de- 
fendant is Cudwell, one of the joint receivers of the manufacturing 
companyi There is no suggestion of any separable ,controversy to 
which he is a party. Indeed, it is an open question whether the prés- 
ent receivers are necessary or proper parties at ail. The plaintifif's 
brief asserts that they "are connected with this .suit only in a rempte 
way," and that, "if not necessary parties, they havè a remedy" pre- 
sumably by demurrer. The only ground for removal relied upon is 
that the suit involves a construction of the act of August 13, 1888 
(section 3), because they hâve been sued without previous leave of 
the court, and the acts complained of were not performed in the 
transaction or çarrying on of the business connected with the prop- 
erty of which they are receivers. 

This point was considered in mémorandum of opinion in suit by 
same plaintiff against the Hardware & Woodenware Company (filed 
to-day) 180 Fed. 586. The question whether the construction of a 
fédéral statuté'is involved in this case may possibly be considered as 
it was in that, a doubtful one, and the cause had better be relegated 
to the state court. It would be regrettable if the cause should be re- 
tained, the receivers secure a dismissal of the action against them- 
selves on demurrer, and the fédéral court be left with a controversy 
on its hands with which it has nothing to do. 

Motion to remand is granted. 
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STITZER V. HORSIIASI TP. 

(Circuit Court, E. D. Pennsylvania. June 27, 1910.) 

No. 552. 

1. JuDGMENT (§ 199*)— New Trial (§ 10*) — CoMPBOinsE Verdict— New Triai, 

— JuDGMENT Non Obbtantb. 

Where, in order to prevent a mistrial, both sldes agreed that tlie jury 
might return a compromise verdict, they tliereby vvaived the riglxt to a 
new trial and to a judgment non obstante for that reason. 

[Ed. Note. — For otlier cases, see Jndfïnient, Cent. Dis. §§ 3C7-375 ; Dec. 
Dig. § 199;* New ïrial, Cent Dig. § 13; Dec. Dlg. § 10.*] 

2. IIlQHWATS (§ 113*) — ImPROVEMENTS — EXTBAS. 

Where a contract for the Improveiuent of a hishway provided that no 
extra work would be allowed uiiless authorized in writiiig by the town- 
ship sni)ervisors, and that any extras alh)wed would be paid for at the 
unit prices uanied by tlie eontvactor in his bid unless anotlier |)rife shonld 
be agreed on before the extra work was doue, the contractor c-ould not 
recover for extra work which was neither authorized in writiug nor 
ordered by the su|)ervisors as a board. 

[Ed. Note. — For other cases, see llighways. Cent Dig. § 348; Dec. Dig. 
I 113.*1 

3. niGHWATS (§ 113*) STJPERVISORS — iNDIVIOtTAI, ACTION. 

ïhe action of one or ail of the supervisors of a townsbip In contraoting 
for extra work lu the construction of a highway, actiug ludividually, 
and Qot as a board, cannot biud the township. 

[Ed. Note. — For other cases, see Ilighways, Cent Dig. § 174; Dec. Dig. 
8 113.*J 

4. HiGiiwAYS (§113*) — Construction—Appkoval dp Work. 

Where work done ou a highway under a contract was estimated and 
apriroved as doue, and tbe proportionate price thereof w;;s tixed as the 
■work progressed. and 80 per cent, of It iiaid, and there was évidence that 
It had been substautially completed, aud It had been used eoutinuously 
for public travel. thei contractor was entitled to recover the balance of the 
price, though the work had not been formally accepted by the supervisors 
as required by the contract. 

[Ed. Note. — For other cases, see Highway s. Cent. Dig. § 349; Dec. Dig. 
S 113.*] 

At Law. Action by James Herbert Stitzer against the Townsbip of 
Horsham. On plaintiff's motion for a new trial and defendant's mo- 
tion for judgment non obstante veredicto. Denied. 

Ira J. Williams and Simpson & Brown, for plaintiff. 

Jos. T. Foulke and J. G. Johnson, for défendant. 

BUFFINGTON, Circuit Judge. This case involved a contract for 
the building of a new macadamized road for a township. The verdict 
— clearly a compromise one — was in favor of the plaintiff for $2,500, 
and in view of the expense and delay incident to a retrial, to say 
nothing of the natural unwillingness of the township to make repairs, 
which may be needed on the road pending the settlement of the case, 
we are strongly inclined to allow the présent verdict to stand as ren- 
dered. 

Indeed, the case is one where it is désirable on ail sides that there 
should be an end of strife. When the jury went < ut the court was 

*For otlier cases see same topic & § mumbsb in Dec. & Am. Diga. 1U07 to date. & Rep'r Indexes 
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satisfied, from îts expérience in cases of this kind, the jury would 
probably be unable to agrée and ask to be discharged. With a view of 
avoiding a retrial, we called the counse) before us and said that, under 
the instructions we had given and from which we could not recède, 
the jury would likely ask to be discharged, because under those in- 
structions they could not find a compromise verdict. In view of that 
contingency, both counsel agreed that if such a contingency arose the 
court should do as it seemed best in the way of allowing a compro- 
mise verdict to be found. The contingency did arise, and after pro- 
tracted délibération the jury reported to the court they were unable 
to agrée, and inquired "whether we may make a compromise verdict." 
Wishing to avoid a retrial, and feeling counsel desired an end of the 
case, we answered the inquiry in the affirmative. 

In view of the verdict being reached in this way, we feel that both 
sides hâve waived the right to insist on the position they now take, 
and the court would be justified in entering judgment on the com- 
promise verdict. 2 Graham & Waterman on New Trials, 149, and 
footnote extract from Broom's Légal Maxims. But without resting 
on that ground, we are of opinion that the motions of the several par- 
ties should be denied. As to the plaintiff's contention that the court 
erred in holding that his claim for extras— save to the amount con- 
ceded by the township — should be denied, we see no reason to differ 
from the view we took on the trial. As to the extras allowed, the 
plaintiff's own letter established the unit rate of compensation there- 
for, for there was nothing in the proof to contradict or countervail its 
effect. Then, as to the necessity of having such extra work duly au- 
thorized by the township, we are clear. To hold otherwise would be 
to disturb the well-recognized principles established by the courts of 
Pennsylvania, bearing on the création of légal liabilities by townships. 
The plaintiff was hère dealing with a local municipality, and he was 
bound to take notice of the limited powers of the agents of the mu- 
nicipality with which he dealt. In Rice v. Lake Township, 40 Pa. 
Super. Ct. 344, it was said: 

"It is doubtless true tbat a township, llke every other member of a eivilized 
Society, should be required to pay its honest debts ; but township offlcers act, uot 
for themselves, but for the whole body of taxpayers. It is of the iirst inipov- 
tance that those who undertalie to deal with such olBcers should not, in thelr 
eagerness to deal, allow themselves to become blinded to the fact that the 
public safety requires that those who deal with such offlcers, with the ex- 
pectation of binding the municipality they represent, must see to it that the 
olficers act within the scope of their authority, and comply with the require- 
ments prescribed by the law In order that their acts may become officiai and 
binding on their principal." 

Now the involved contract in the présent case provides : 

"No extra work will be allowed unless authorized in writing by the town- 
ship supervisors and any extras allowed will be paid for at the unit priées 
named by the côntractor in his bid unless another price should be agreed 
upon before the extra work is done." 

The extra work sued for was neither authorized in writing nor was 
it ordered by the action of the supervisors as a board. This extra 
work was not mère incidental ministerial work, e. g., repair of a road 
that had run down, but was a matter of substance and expense, which 
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imposed an indebtedness, as plaintiff claimed, of substantially a thou- 
sand dollars on the township. Under such conditions the Pennsylvania 
décisions are clear that the action of one or even of ail the supervisors 
acting individually cannot bind the township, but they must act col- 
lectively and deliberatively as a board. Thus, in Cooper v. Lampeter 
Township, 8 Watts (Pa.) 130, it is said: 

"An Impiled assent, which would bind a prlvate corporation, does not, I 
apprehend, apply to a public trust. Those who deal with sucli agents must 
take eare to hâve the express consent of ail to whom the law bas intrusted 
the transaction of the publie business. The inhabitants of the township 
whose interest must be protected hâve a right to the counsel and judgment of 
ail to whom such trusts are committed." 

In Machine Co. v. Washington Township, 9 Pa. Super. Ct. 108, that 
court, speaking of an outlay of $700 for a road machine, said : 

"The judgment and discrétion to be applied to the purchase of a machine of 
the value of $700, its material, construction, and efflciency, the business judg- 
ment required in providing for Its payment, without disturbing the usual 
rates and levies of the township, place this act clearly within the deliberative 
duties of the officers." 

As is aptly stated by the learned trial judge : 

"It is only by meeting regularly In session that there can be that delibera- 
tive considération which the law expects and requires. A resuit re,iched in 
a way which does not afford to each indivldual member of the board the 
beneflt of the advise and judgment of every other member, at least the oppor- 
tunity to get thèse, cannot lie said to be the deliberate action of the board. 
What is expected is in conférence a mutual interchange of views and resuit 
based upon those reached by a majority of those présent." 

In Union Township v. Gibboney, 94 Pa. 537, the distinction between 
ministerial and deliberative duties of supervisors is drawn, and it is 
said: 

"One supervlsor cannot bind the township for performance of a contract, 
the propriety of entering into which is the subject of délibération, consulta- 
tion, and judgment. Ail should be convened, because the advice and opinions 
of ail may be useful, and, though they do not unité in opinion, a majority 
may act when there are more than two. Before constructlng a new bridge, 
they must meet and act as a board, for this can only be done on délibération 
and consultation, and with the assent of both, or a majority. But the ordinary 
repairs of roads and bridges, and opening roads authorized by the court of 
quarter sessions, are classed with ministerial duties, and may be performed 
by one. Cooper v. Lampeter Township, 8 Watts (Pa.) 125. The court say: 
'It is eonceded that one supervlsor cannot levy a tax to pay the debts con- 
tracted and expenses Incurred in the township. The consent of both is re- 
quired, because it Is a deliberative and not a ministerial duty. For the same 
reason such contracts cannot be made by less than a majority of the board, as 
this would enable the one to involve a township in expenses which would ren- 
der a tax inévitable. They are not permitted to do indirectly what they 
cannot do directly. When damage is done to a road or bridge by a freshet 
or other accidentai cause, or when it needs repalr from the natural progress 
of decay, there can be no objection to the necessary expenditure belng au- 
thorized by less than a majority. This is an absolute duty, which calls nelther 
for délibération nor consultation.' The sound doctrine of that case has not 
been overruled by the later cases relied on by the plaintiffs below." 

Supported by thèse décisions we think the jury was properly in- 
structed that there could be no recovery for thèse unauthorized extras. 
As to the defendant's contention that judgment should be entered 
180 F.— 38 



594 180 FEDERAL EBPOETEB. 

for the défendant because it was not shown the work Had been ap- 
proved and accepted by the supervisors, passing by the question 
whether the défendant can insist on this contention when it consented 
to a compromise verdict, we think this motion should not be allowed. 
The facts are pecuHar. The road, whether accepted by the supervisors 
or not, has been and is now used for pubhc travel. The work as donc 
upon it was estimated and approved as done, the proportionate pnce 
thereof fixed as the work progressed, and 80 per cent, of such price paid 
and the other 20 withheld until completion. Moreover, there was testi- 
mony, which, if believed, tended to prove the work had been sub- 
stantially completed. In view of thèse disputed questions, we cannot 
say, as a mère question of law, that the absence of an acceptance of 
this road by the supervisors was an absolute bar to the plaintiff's re- 
covery. The question of performance was for the jury. Crawford v. 
McKinney, 1C5 Pa. 605, 30 Atl. lOiS; Ehzabeth v. Fitzgerald, 114 
Fed. 548, 62 C. C. A. 321. 

On the whole, therefore, we hâve reached the conclusion that sub- 
stantial justice was done in the case, and that both parties will be 
gainers by an acceptance of this verdict. 

The several motions are therefore discharged, and, in view of the 
possible absence of counsel for vacation, the clerk is directed in 30 
days hereafter to enter judgment for the plaintiff on the verdict. 



rOEEIGN MTNES 'DEVELOPilENT CO., TJmlted. ▼. BOTESd 
(Circuit Court, N. D. California. July 11, I&IO.) 

1. ConroTîATTONS (J 2r!S*) — Stockholdebs' Liabilitt— Action to Enfoucï!— 

ACTIONSS— Pleaoiso. 

In siUng a stocUlidlfler on his llability, it Is essential to allège the con- 
trart of tUe corporation out of which It arises. 

(Eil. Note. — For other cases, see Corporations, Cent. Dig. S 1134; Dec. 
Dig. § 2lJ8.*] 

2. Attachment (§ 11*) — Secubed Debts. 

An action afinlsist a stockholder to enforce hls proportlorinte lîabllity 
as a RtocUlinldcr on notes glven by a eorjwratlon and secured by mortgage 
is oiie b;ised on the notes so as to preclude attachment uader Code Civ. 
l'nic. Cal. § ï)'.i7, providing for attachaient in an action ou a contract, 
wlit're the saine Is not secured by mortgage, etc., or, if so secured, the 
Becui'ity has become valuehiss. 

[Kd. Note. — For other cases, see Attachment, Cent. Dig. § 37 ; Dec. Dig. 
§ 11-*] 

Action by the Foreign Mines Development Company, Limited, a 
corporation, against E. J. Boyes. Alotion by défendant to discharge 
attachment. Granted. 

Charles W. Slack, for plaintiff. 
Elliott B. Davis, for défendant. 

*For other cbbes see eame topic & S humbeb In Dec. & Am. Digs. UU7 to date, & Kep'r Xadexei 



FOREIGN MINES DEVELOPMENT CO. V. BOTES. 595 

VAN FLEET, District Judge. This is a motion by the défend- 
ant to discharge an attachment levied upon his property, based upon 
thèse facts: 

The CaHfornia Trôna Company, a corporation, in considération 
of money advanced to it by the plaintiff herein, gave to the latter 
its promissory notes secured by a mortgage upon its real and personal 
property in this district. Default in payment having been made, 
the plaintiff filed its bill in this court for a foreclosure of the mort- 
gage, which proceeding is still pending. Thereafter the plaintiff com- 
menced this action against the défendant, Boyes, counting upon the 
same notes, to recover the amount of his proportionate liability there- 
on as a stockholder in the Trôna Company; and therein sued out and 
procured to be levied the attachment in question based upon an affi- 
davit that its claim is founded upon "an express contract for the di- 
rect payment of money, to wit, upon the contract of the plaintiff 
Vk^ith California Trôna Company, a corporation incorporated, organ- 
ized, and existing under and by virtue of the laws of the state of 
California, and the contract and liability of the said défendant as a 
stockholder of the said last-named corporation. That the said con- 
tract of the said défendant was made and is payable in this state, and 
that the payment of the same has not been secured by any mortgage 
or lien upon real or personal property, or any pledge of personal 
property." 

There are three grounds urged in support of the motion: 

(1) That the contract sued on is secured by mortgage, and undei 
the law of this state an attachment is not allowed in an action upon a 
contract secured by mortgage, lien, or pledge where the security has 
not become valueless. 

(3) That the affidavit for the writ is false in stating that the con- 
tract sued upon is not secured, which entitles défendant to a dis- 
charge of the attachment. 

(3) That the pendency of the proceeding to foreclose precludtes the 
présent remedy, since, under section 726 of the Code of Civil Procé- 
dure: 

"There eau be but one action for tbe recovery of any debt, or the enforce- 
meiit of any right secured by mortgage upon real or iDersonal property." 

The first ground, as I regard it, is the material one for considéra- 
tion ; the second being merely formai and technical and leading to 
no conclusive results, while the third goes to the right to maintain the 
action rather than to that of invoking- the auxiliary remedy hère 
sought. The real proposition presented is as to the right of plaintiff, 
under the facts appearing, to the remedy of attachment at ail, and 
that is involved in the first ground stated. 

Section 537 of the Code of Civil Procédure, which prescribes the 
instances in which an attachment may issue, so . far as pertinent hère, 
provides that the plaintiff may hâve the property of the défendant 
attached as security for the satisfaction of any judgment that may be 
recovered : 

"In an action upon a contract, express or iniplied, for the direct payment 
of money, where the contract is made or is payabie in this state, and is not 
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seeured by any mortgage or lien upon real or personal property, or aiiy pledge 
of Personal property ; or, if originally so seeured, such security bas, witliout 
any aet of ttie plaintiiï, or the persou to whom the security was giveu, become 
valueless." 

The position of the défendant is that the action is to enforce his 
liability as a stockholder upon the notes given by the corporation ; and 
as it appears that those obligations are seeured by mortgage, and that 
security is not shown to hâve been impaired or lost, the plaintiff is 
precluded by the terms of the statute just quoted from availing him- 
self of the remedy of attachment. 

The plaintiff, on the other hand, insists that the action is based 
upon the statutory liability of the défendant and not upon the notes, 
the latter being pleaded merely to show the origin of that liabiL'ty; 
that this liability is a primary one upon which a separate action lies 
and is wholly independent of that of the corporation and unaffected by 
the f act that the obligation of the latter is seeured ; that while founded 
upon the statute it is in its nature contractual and one in the enforce- 
ment of which the remedy of attachment exists. 

It will be observed from thèse contentions that the caSe is made to 
turn upon the question of the identity of the obligation sued upon wiih 
that given by the corporation. If the action is to be construed as one 
founded upon the notes, the latter being seeured by mortgage, it 
would seem obvious that attachment will not lie, since the statute does 
not require that the security which constitutes a bar to that remedy 
shall hâve been given by the party sued, but only that the obligation 
be seeured in the manner there specified. 

While it is true that the liability of a stockholder is one which is 
created by law rather than the contract, is primary in character and 
so far separate and independent from that of the corporation that it 
may not be extended beyond the limitations prescribed by the statute 
(Hunt v. Ward, 99 Cal. 612, 34 Pac. 335, 37 Am. St. Rep. 87), it is 
not true, as contended, that it is wholly distinct and separate from 
that of the corporation. It must hâve its origin and inception in the 
act of the corporation, since, while the corporation may by its con- 
tract create a liability that binds the stockholder, the latter cannot 
contract for the former. There must always therefore in a primary 
sensé exist an identity of obligation on the part of both the corporation 
and its stockholder; and it is held that in suing a stockholder upon 
his liability it is essential to allège the contract of the corporation 
out of which it arises. Knowles v. Sandercock, 107 Cal. 6S9, 637, 638, 
40 Pac. 1047, 1048, 1049. In that case, which was an action against 
stockholders to recover the amount of their liability upon an indebted- 
ness of the corporation evidenced by its promissory note, in answer- 
ing an objection that the complaint should hâve counted upon the 
original obligation, and not upon the note, it is said: 

"Perhaps some confusion has arisen on this subject by expressions to the 
effect that the stockholder's liability Is not that of a surety but that of an 
original debtor. Thèse expressions, from the point of view from which they 
were made, correctly state the law. Nevertheless the statute expressly makes 
the stockholder liable for the debts of the corporation, and it would not be 
good pleading to aver that the stockholder borrowed the money or bought 
the goods for which the indebtedness arose. The debt to be alleged is the 
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debt of tlie corporation, and I see no reason why It tnay not be placed in tTie 
usiial mode. The original eontract hère, upon whlch the Indebtedness arose, 
was the note, and the allégation of it is a sufficient allégation of the debt of 
the corporation." 

And it is further said : 

"ïhe stockholder is, perhaps. not strlctly liable on the eontract, but on the 
statute. Still, if the debt of the corporation is created by a written eontract, 
the del)t of the corporation must be pleaded in the usual mode. The liability 
of the stockholder in this case is uo more based on a supposed original Implied 
eontract than on the note." 

Moreover, it is held in Kennedy v. Californian Sav. Bank, 97 Cal. 
93, 96, 31 Pac. 846, 847 (33 Am. St. Rep. 163), that the corporation 
acts as the agent of its stockholders in the making of contracts and 
creating the HabiHty by which they are bound, and that an action 
against a stockholder for such liability is essentially an action founded 
upon the eontract. In that case, after quoting the provision of the 
Constitution of California declaring the individual liability of stock- 
holders in corporations, it is said: 

"This section prescribes the terms upon which individuals are permltted 
to transact business through the médium of a corporation, and the necessary 
légal efCect of the conditions thus prescribed is that a corporation wtien 
created becomes the agent of its stockholders to make such contracts and 
incur such liabilities as are authorized by law and its articles of incorpora- 
tion, and the contracts which it thus makes bind the stockholders to the 
extent named. * * * It would seem, therefore, that an action against a 
stockholder to recover bis proportion of the amount due upon a eontract made 
by a corporation, which is only an agency adopted by him for the transaction 
of business, was essentially an action founded upon a eontract. Norris v. 
Wrenschall, 34 Md. 4Î>6 ; Corning v. McCullough, 1 N. Y. 47 [49 Am. Dec. 
287] ; Hawthorne v. Calef, 2 Wall. 10 [17 L. Ed. 776] ; Dennis v. Superior 
Court, 91 Cal. 548 [27 Pac. 1031]; Oook on Stockholders, § 223; Allen v. 
Sewall, 2 Wend. [N. Y.] 327 ; Ex parte Van Riper, 20 Wend. [N. Y.] 616." 

When we apply the principles declared in thèse cases to the présent 
action, it must, I think, be regarded as one so far based upon the 
notes of the corporation as to bring it within the class excluded under 
the terms of the statute from the remedy of attachment. The allé- 
gations of the complaint, as also those of the affidavit for attachment, 
disclose the same identity and coïncidence in the character of the 
obligation sued on as existed in Knowles v. Sandercock, where, a^ 
there expressed, the liability of the stockholder "is no more based 
upon a supposed original implied eontract than on the note." And if, 
as held in Kennedy v. Cal. Savings Bank, the corporation was the 
agent of the défendant in making the contracts sued on, it was equally 
his agent in securing those contracts by a mortgage of its property, 
in which he had at least an équitable interest; and, being bound by 
the act of his agent in creating the obligation, he should enjoy the 
protection of its act in giving the security — at least to the extent of 
protecting him against so harsh a remedy as that hère sought. More- 
over, the plaintif? in dealing with the corporation was bound to know 
that it was contracting with the defendant's agent; and, if it saw fit 
to make a eontract in a form which would circumscribe it in the man- 
ner of its enforcement, it cannot be heard to complain. 

In Kennedy v. Cal. Savings Bank, the demand sued on was un- 
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secured, and ail that was held was tliat, the obligation being one 
founded on contract, attachment would lie. The case did net involve 
the question hère presented and in no way helps the plaintiff; to 
the contrary, as we hâve seen, the principles annovinced make in 
favor of the défendant. 

Nor do I think the foregoing considérations afïected by the pass- 
ing suggestion in Knowles v. Sandercock that the stockholder is nei- 
ther injured nor benefited by the fact that the corporation bas given 
security. That was said in answer to an entirely différent proposition 
to the one hère involved, and for the purposes for which the expres- 
sion was used was perhaps not improper, although I think wholly 
unnecéssàry. The existence of the mortgage there was being consid- 
ered only with référence to the claim by the stockholders that it 
constituted a défense to thé action against them on their liability on 
the noté of the corporation; and it was held that it was no défense, 
which, of course, under the statute, was obvions. Hère we are 
considering its ëffect upon a contract under the terms of a statute af- 
fording an exceptional and drastic remedy, which under ail the au- 
thorities is to hâve a strict construction and not to be extended beyond 
its plain and obvioùs purport. 

As stated by Mr. Waples: 

"Attachment, consldered as a means of creating a lien bi favor of an 
ordlnary debtor, as a prellmlnary levy anticlpatory of exécution after judg- 
ment, Is an Innovation on the common law and as the means by which ex- 
traordlnary Jurlsdletlon Is acqulred and exercised is a harsh and exceptional 
remedy ; and because it is such the statutes authorizing it should be strlctly 
construed." Waples, Attachment & Gamishment, § 23. 

As a resuit of thèse views, I am constrained to hold that the mo- 
tion to discharge the attachment herein should be granted, and it is 
so ordered. 



CLARK et al. v. ATLANTIC CITY. 
(Circuit Court, D. New Jersey. June 23, 1910.) 

1. CoMMEECE (§ .64*,)— Okdinances—Validity— Régulation of Isthastate 

COMMEHCE. 

An ordinance poveriiiniï and flxing fées of mercantile licenses and rearu- 
lating the businesses lieeiised. expressly authorized by Laws N. J. 1902 
(I*. L. p. 203) § 14, par. 27, provldlng for the goverument of clties, would be 
valid as a régulation of uitrastate business. 

[Ed. Note. — For other cases, see Commerce, Cent. Eig. §§ 104-lOC ; Dec. 
Dig. § 64.*] 

2. JUDOMENT (§ 64S*)— CONCLUSIVENESS. 

As between the parties, the judgment of every tribunal acting judicial- 
ly within the scope of its jurisdiction is eouclusive, where it only cornes 
coUaterally in question, so long as It is unreversed. and hence, where 
plaintiff was erroneously convlcted In a recorder's court of violatlng an 
ordinance requiring a lieonse for carrylng on the business in which she 
was engaged, she being immune therefrom because engaged in Interstate 
business, but did not directly attack the judgment on such ground, but 

*Fpr other cases sÈe same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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acqniesced therein, she could not attaek it collaterally under the guise of 
an action against tlie clty for damages for liaving erroneously rendered it. 
[Ed. Note.— For otlior cases, see Judguient, Cent. Dig. §§ 1309, 1310; 
Dec. Dig. § 648.*] 

3. Municipal Corpokations (§ 747*) — Liability fou Imjuiîy feoîi Xf.ci.kc-i 

OB MlSCONDtJCT. 

Municipalities are agpnts of the state iiivestert with the (exercise of lég- 
islative, jndicial, and administrative fuiictioiis. and the doctrine of re- 
spoudeat superior and of imijlied liaiiility aiiplicable to ordinary coriiora- 
tions cannot lie invokert against a n-ainiciii;',! corporation for the tortious 
acts of its offlcers, unles-s snch niiscoiulnct resnlts while acting v,-ithin the 
scope of its cor)iorate powers, and tlien only if it resnlls from the exer- 
cise of sueh of those powers as are strictiy cor]torate and inteiided for 
its spécial beoefit, as distinguished from acts donc in its public capacity 
in the discliarge of the duties imposed for the public and gênerai benefit, 
and where a valid ordinance vi'as passed it was an exercise of législative 
power, and where au arrest thereunder, and trial, conviction, and sen- 
tence, were an exercise of judicial power conferred by the state by a gên- 
erai law, capable of being applied throughout the state, and on a subject 
directly afïecting the welfare of the public at large, and not one that was 
exclusively or peculiarly benefiting the city in its corporate capacity or 
&a the owner of property, that the arrest was erroueous, the ordinance 
not applylng to the person arrested, would not render the clty liahle in 



[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1570-1577 ; Dec. Dig. ^ 747.* 

Liability for torts of publie otficers. see note to Mayor, etc., of City of 
New York v. Workman, 14 C. C. A. 5,'Î4.] 

4. CouETs (§ 359*) — United States Courts— Local Law. 

Whether a municipal corporation is responsible iu damaees for torts 
of its oflicers in a stated case is a matter of local law, which it is,-the 
duty of the fédéral courts within said state to follow when niade mani- 
fest by législative action or the décisions of the higbest state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 93!)-949; Dec. 
Dig. § 359.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
PeiTin, 11 C. C. A. 71 ; Ilill v. Hite, 29 C C A. 553.J 

At Law. Action by Lizzie Lewis Clark and husband against the 
City of Atlantic City. On demurrer to déclaration. Démarrer sus- 
tained. 

George Demming, for plaintiffs. 
Harry Wootton, for défendant. 

RELLSTAB, District Judge. The déclaration has two counts, 
framed to recover alleged damages to the wife and husband re- 
spectively. The cause of action is the same in both counts, and, 
briefly stated, is that the wife, while working as agent in taking or- 
ders for corsets from sami^Ie and measurements from persons at At- 
lantic City, was arrested, tried, convicted, and fined by the municipal 
authorities for her failure to procure a license to carry on such busi- 
ness, as required by an ordinance of said city, which was void as far 
as she and such business were concerned, as an obstruction of and 
interférence with interstate commerce, as she and her principal were 

*For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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citizens of another state, and the orders taken by lier were to be filled 
from a sister state. 

The demurrer assigns the reasons, inter alia, that the défendant 
passed the ordinance, and took ail such proceedings thereunder pur- 
suant to législative and judicial powers conferred on it by the state, 
and that it is not liable ia damages for injuries resulting from the 
exercise of such powers, and that the judgment in the recorder's court 
is conclusive between the parties, and so remains until set aside by 
direct proceedings instituted in the state court. From the plaintiff's 
déclaration we learn that the ordinance in question is entitled "An 
ordinance governing, regulating and fixing fées of mercantile licenses 
in Atlantic City, N. J., and regulating the businesses licensed," and 
that by section 4 the license fées were to be paid annually for con- 
ducting the businesses, trades, professions, or occupations therein 
named. No other référence to the provisions of this ordinance is 
made. The déclaration does not allège that the soliciting carried on 
by the plaintiflE wife was includ- . in such ordinance, or that it con- 
templated the régulation of Interstate commerce. 

A gênerai act of the state Législature adopted by the défendant au- 
thorizes the passsage of an ordinance such as is indicated in the title. 
Laws N. J. 1903 (P. L. p. 293) § 14, par. 27. Such an ordinance 
would be valid as a régulation of intrastate business. Flanagan v. 
Plainfield, 44 N. J. Law, 118; Johnson v. Asbury Park, 60 N. J. Law, 
427, 39 Atl. 693. The déclaration failing to show that the ordinance 
attempted to tax interstate commerce, the invalidity of the ordinance 
is not established. However, on the facts stated in the déclaration 
and admitted by the demurrer, the conviction of such plaintiff was er- 
roneous, as it was an interférence with interstate commerce. Rob- 
bins V. Shelby Tax Dist., 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 694; 
Brennan v. Titusville, 153 U. S. 289, 14 Sup. Ct. 829, 33 L. Ed. 719 ; 
Rearick v. Penna., 203 U. S. 507, 27 Sup. Ct. 159, 51 L- Ed. 295 ; 
Dozier v. Ala. (No. 105, decided May 31, 1910, not yet ofificially re- 
ported) 30 Sup. Ct. 649, 54 L. Ed. . 

As to the right to bring such action while the judgment stands un- 
reversed, if the facts accord with the allégations in the déclaration, 
undoubtedly the judgment in question would hâve been set aside, if 
attacked directly. No such attack was made, and it stands unchal- 
lenged, save for thèse proceedings. But the judgment may not be 
attacked collaterally. The recorder's court had jurisdiction of the 
person and the subject-matter. As already stated, the ordinance so 
far as it regulated intrastate business is valid. The constitutional 
immunity now invoked applies only to interstate commerce, and that 
is a défense. If it was ofifered and not sustained by the proofs, the 
judgment was correct; if so sustained, and the court refused to give 
it its légal effect, that was error which could be corrected on review 
by the state courts. The judgment was not final unless the party 
convicted chose to hâve it so. Having acquiesced in such judgment, 
the plaintifï may not hère attack its légal effect under the guise of an 
action for damages for having erroneously rendered it. 

It is hornbook law that as between the parties the judgment of 
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every tribunal acting judicially, within the sphère of its jurisdiction, is 
final and conclusive, where it only cornes collaterally in question, so 
long as it is unreversed. 7 Enc. U. S. Sup. Ct. Rep. p. 618; 23 Cyc. 
1055. 

This conclusion is sufficient to dispose of the présent demurrer ; but 
it is deemed advisable to deal with the question of the defendant's lia- 
bility in damages for the erroneous judgment alleged to hâve been 
rendered against such plaintiff, regardless of the fact that such judg- 
ment remains unreversed. 

Municipalities can act only through duly authorized officers and 
agents, and they are not liable for every tortious act of such persons. 
They are agencies of the state and are designed for the government 
of localities; they are invested with the exercise of législative, judicial, 
and administrative functions. Some of the conferred powers are man- 
datory, others discretionary ; some call for the performance of public 
duties imposed upon them; others authorize the carrying out of 
Works and the making and enforcing of régulations intended for their 
spécial benefit or advantage. While the powers and duties of our 
modem municipalities are growing more and more varied, compre- 
hending not only the régulation of many subjects which hâve their 
origin in the récent progress and development of urban life, but the 
carrying on of works, rendered necessary by the same cause, the 
latter of which could be (some of which hâve been) carried on by 
ordinary public corporations, yet their liability in damages to persons 
injured by their neglect or misconduct in the absence of législative 
déclaration is to be determined, not by the principles applicable to cor- 
porations generally, but by the nature of the power and duty exercised 
and the charter and législative provisions applicable thereto. 2 Dil- 
lon's Mun. Corp. (4th Ed.) § 948, p. 1156. 

Whether a municipal corporation in a state is responsible in damages 
for the torts of its officers in any stated case is a matter of local law, 
which it is the duty of the fédéral courts within such state to follow 
when made manifest by législative action or the décisions of the high- 
est state court. Claiborne v. Brooks, 111 U. S. 400. 4 Sup. Ct. 489, 
28 L. Ed. 470; Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012, 
34 E. Ed. 260 ; Denver v. Porter, 13C Fed. 288, 61 C. C. A. 1G8 ; Winona 
V. Botzet, 169 Fed. 321, 94 C. C. A. 563, 23 E- R. A. (N. S.) 204. 

The attention of the court has not been called to any législation of 
the state of New Jersey regulating the liability of municipalities for 
torts committed in the exercise of the powers conferred, whatever 
their nature, nor any adjudication of the courts of said state wherein 
their liability for causing an arrest under a void statute or ordinance, 
or in seeking to enforce a valid statute or ordinance against subjects 
or persons not legally comprehended therein has been determined. 
The cases of the state courts wherein municipal liability for torts was 
considered are numerous, however, and they uniformly maintain the 
distinction already referred to, viz., that the nature of the power ex- 
ercised, and not the principles applicable to corporations generally, dé- 
termine liability or nonliabilit)', and hold that the doctrines of re- 
spondeat superior and of implied liability applicable to ordinary cor- 
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porations cannot be invoked agaiiist a municipal corporation for tlie 
tortious acts of its officers unless such misconduct results while acting 
within the scope of its corporate powers, and then only if it results 
from the exercise of such of those powers as are strictly corporate 
and intended for its spécial' benefit and advantage as distinguished 
from the acts done in its public capacity in the discharge of the duties 
imposed for the public and gênerai benefit. Wheeler v. Essex Pub. 
R. Ed., 39 N. J. Law, 391 ; Tomlin v. Hildreth, 65 N. J. Law, 438, 47 
Atl. 649; Condict v. Jersey City, 46 N. J. I^w, 157; Valentine v. 
Englewood, 76 N. J. Law, 509, 71 Atl. 344, 19 L. R. A. (N. S.) S62. 
For other New Jersey cases, see 5 N. J. Dig. Ann. Title Torts, p. 
9487. 

Thèse distinctions and résultant doctrine of limited liability of mu- 
nicipalities for torts which pertain in the New Jersey courts are in 
harmony with those adopted in other jurisdictions. See chapter 33, 
Dillon's Mun. Corp. ; 38 Cyc. 1357-1365. 

Neither the passage of the ordinance in question, nor the attempt 
to enforce it against the plaintifï wife, makes the défendant liable on 
the doctrine of implied liability or respondeat superior. As far as the 
passage of the ordinance is concerned, as already shown, it must be 
deemed valid on this demurrer. But if it were invalid, and the il- 
legality consisted in the attempt to enforce a void ordinance rather 
than (as the pleading shows) an illégal attempt to extend the applica- 
tion of a valid ordinance to subjects or persons prohibited by the 
United States Constitution, the resuit would be the same. For the 
passage of the ordinance was an exercise of législative power, and 
the arrest, trial, conviction, and sentence an exercise of judicial power, 
conferred by the state by a gênerai law, capable of being applied 
throughout the state, and on a subject directly affecting the welfare 
of the public at large, and not one that was exclusively or peculiarly 
benefiting the city in its corporate capacity or as the owner of prop- 
erty. For an error of judgment committed in the exercise of such 
powers, the municipality cannot be made liable in damages. 

While this précise question has not been presented for judicial dé- 
termination in the New Jersey courts, it has in other jurisdictions, in 
ail of which the liability of the municipality was denied. Trescott v. 
Waterloo (C. C.) 36 Fed. 592; Kansas City v. Lemen, 57 Fed. 905, 
6 C. C. A. 637; Cottam v. Oregon City (C. C.) 98 Fed. 570; Masters 
v. Bowling Green (C. C.) 101 Fed. 101; Simpson v. Whatcom, 33 
Wash. 393, 74 Pac. 577, 63 L. R. A. 815, -99 Am. St. Rep. 951 ; Mc- 
Illhenny v. Wilmington, 137 N. C. 146, 37 S. F- 187, 50 L,. R. A. 470 ; 
Bartlett v. Columbus, 101 Ga. 300, 38 S. E. 599, 44 E. R. A. 795 ; Cald- 
well V. Prunelle, 57 Kan. 511, 46 Pac. 949 ; Trammell v. Russellville, 
34 Ark. 105, 36 Am. Rep. 1; Buttrick v. Lowell, 1 Allen (Mass.) 173, 
79 Am. Dec. 731. 

This immunity of municipal corporations may occasionally work in- 
justice; but it is within the province of the Législature, and not the 
courts, to bring it to an end. 

The demurrer is sustained. 
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In re RIPPA- 
(Dtstrlct Court, S. D. Florida. June 29, 1909J ' 

1. Bankbuptcy (§ 396*) — Exemption— Natur» of Law. 

The law of homestead exemption Is strlctly a state law, applicable lu 
bankruptcy as well as In local lltigation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 668; Dec. 
Dig. S 396.*] 

2. Homestead (§ 5*) — Exemption — Construction of I/AW. 

The homestead exemption law, being one of publie beneflts, Is entltled 
to such libéral construction as wlU proteet the community, without en- 
couraging dishonesty or fraud. 

[Ed. Note. — For other cases, see Homestead, Cent Dig. § 7; Dec. Dig. 
S 5.*] 
8. Bankbtjptct (■§ 400*) — Exemptions— Burden or Proof. 

One ob.ieeting to the allowance of a bankrupt's exemption mnst show 
afîîrmatively that bankrupt was not eutitled to clalm the property. 

FEd. Note. — For other cases, see Bankruptcy, Cent Dig. § 674; Dec. 
Dig. § 400.*] 

4. Bankruptcy (§ 400*) — Exemptions— Pleadino. 

Under the Florida statures (Rev. St. 1892, §5 2003, 2007), requirlng an 
exécution debtor who claims exemptions to point out ail bis personalty 
and verify an inventory thereof, aud autborlzing suit to ascertain omit- 
ted property, property claimed as exemiit in bankruptcy being presumed 
to hâve been paid for, a pleading contesting bankrupt's right to clalm an 
exemption on the ground that the property had not been paid for must be 
verifled. 

lEd. Note. — For other cases, see Bankruptcy, Cent Dig. S 674; Dec. 
Dig. § 400.*] 

5, Bankruptcy (§ 390*) — Exemptions — Commingled Goods. 

An allowance of exemptions in bankruptcy out of a stock of goods can- 
not be defeated on the theory that the stock, being made up by com- 
mingling goods paid for with goods not paid for, must be treated as a 
unit, and that since It is not ail paid for, no part of It can be exempted, 
or that since the assets are less than the liabilitles, presumably notbing 
has been paid for. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. 5 669; Dec. 
Dig. § 399.*] 

H. Bankeuptct (§ 400*) — Exemptions- Rights of Creditors. 

On a bankrupt's daim of exemptions out of a stock of goods, creditors, 
objecting that certain shoes were unpaid for, should hâve an opportunity 
to point out such shoes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. g 672; Dec. 
Dig. I 400.*] 

7. Evidence (§ 568*) — Opinions— Knowledge of Witness— Exemptions— Al- 
lowance. 

On allowance of a bankrupt's exemptions, opinions by représentatives of 
creditors as to the value of a stock of goods, based on casual observation, 
cannot be considered sufficlent to defeat the banlirupt's rights. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2392-2394; 
Dec. Dig. î 56S.*] 

In the matter of Abe Rippa, bankrupt. On certificate of review 
from décision of référée. Referred back, with directions. 

F. M. Simonton, for creditors. 
E. M. Semple, for bankrupt. 

*For otber cases aee same toplc & S NVMBfa in Dec. & Am. Dis*. 1907 to date, & Rep'r Indexe* 
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LOCKE, District Judge. The law of homestead exemption îs 
strictly a state law, applicable as well in bankruptcy as in local liti- 
gation. A créditer bas no greater rights against his debtor because 
he lives a thousand miles aw^y than if he lived in the next town ; nor 
does the debtor lose any rights under the state law giving him a home- 
stead exemption, by being a bankrupt, that he might hâve under the 
enforcement of an exécution by the sheriff of his county. The con- 
venience or inconvenience of complying with the law should hâve no 
weight in determining the rights of the parties. 

In this state, the law provides that a debtor is entitled to $1,000 
worth of Personal property, regardless of character, save and except 
that no property is exempt from the payment of the purchase money ; 
and the principal question involved in this case is whether the burden 
is upon the bankrupt, when a creditor objects to the allowance of an 
exemption on the ground that the purchase money had not been paid, 
to affirmatively prove that the purchase money therefor had been paid. 

It is contended, following the décisions of some courts of other 
states, that the burden of proof is upon the bankrupt to prove that each 
and every article claimed as exempt has been fuUy paid for, and that 
any creditor, regardless of the nature of his claim, or any knowledge 
of the payment, can put the bankrupt to such affirmative proof by 
simply denying thàt the purchase priée has been paid. 

Construing the homestead laws of this state, the Suprême Court of 
Florida, in Camp v. Wullen, 46 Fia. -498, 35 South. 399, say: 

"Section 2003 af the Eevised Statutes of 1892 requires tlie party, when a 
levy is made upon liis personai property and he désires to hâve the ofBeer set 
apart his exemption, to point out the whole of his personai i>roperty to the 
oiliçer, and the offleer is required to malce an inventory of such property, which 
the party is required to verify by afHdavit. The officer is then required to 
summon appraisers, and after the appraisement the party is entitled to sélect 
from the Inventory $1,000 worth of the property as exempt, and in case he fails 
to do so the ofHcer sélects for him. If the party fails to point out the whole 
of his Personal property, or to include a portion thereof In his inventory, and 
conceals sonxe, as is alleged in tliis .bill, which the motion to dissolve does 
not deny, then, under section 2007, Rev. St., the jurisdiction of a court of 
equity may be invoked to ascertain the proijerty omitted, and to détermine 
what property shall be set apart as exempt, and pending the proceedlngs it 
is entirely proper to enjoin the sherifï from setting apart as exempt any Per- 
sonal propferty which has been levied upon." 

The Circuit Court of Appeals'of the Fifth Circuit, in construing the 
exemption laws of this state in Re Carpenter, 109 Fed. 558, 48 C. C. 
A. 545, say: ' ■ 

"Tbe provisions, of the Constitution of Florida with référence to exemptions 
are liberally consfrued in that state, so much so that a waiver of any bene- 
flt of exemption laws or an agreement that ail the debtor's property shall be 
subject to levy and sale, contained in a promissory note, is inoperative as 
agahist the policy of the exemption laws." 

The homestead exemption is a law of public benefits, and is entitled 
to such a libéral construction as will protect the community, yet not 
encourage dishonesty or fraud. Construing the law of this state lib- 
erally, in view of the décisions of the Suprême Court of this state and 
the recognized policy embraced in their construction of the law, it 
would appear that the filing by the bankrupt of a sworn schedule of 
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ail his property takes the place of pointing it out to the sheriff, and 
the oath required in the state practice, and that, upon the bankrupt 
filing such sworn list of his property and having the same appraised 
and selecting that portion he claims exempt, he has complied with the 
provisions of the law, and under the law of this state the burden is 
upon any one objecting to the allowance to show affirmatively that he 
is not entitled to claim the property as exempt. It certainly would ap- 
pear no greater hardship for the creditor to show this fact in the bank- 
ruptcy proceedings than the creditor in the state court to maintain the 
necessary allégations of his bill in equity. 

The numerous authorities cited hâve been examined; but it is con- 
sidered they can hâve no bearing upon the construction and practice 
under the Florida law where the policy of the state in that regard 
is so well established and recognized. Under this law, the presump- 
tion is that the property claimed as exempt has been paid for and re- 
quires a formai bill to contest such presumption, and although it is 
not considered necessary that a formai bill should be filed to contest 
such point in bankruptcy, yet it is required that any pleading alleging 
a matter of fact must be verified under oath. 

The numerous contentions that a stock of goods, made up by com- 
mingling goods paid for with goods not paid for, must be treated as a 
unit, and, inasmuch as it is not ail paid for, none of it can be exempted, 
or, since the assets are less than the liabilities, the presumption is that 
nothing has been paid for, simply tends to completely defeat the home- 
stead laws and do away with the benefits derived therefrom, and can- 
not be accepted. It can be no greater hardship on the creditor to 
show what items sold to the bankrupt bave not been paid for, accord- 
ing to the crédits given him, than it is for the bankrupt to show that 
they hâve been paid for. And certainly, where running accounts be- 
tween wholesaler and retailer hâve been continuing for years, with the 
creditor haying the right to apply payments as he chooses, does so ap- 
ply them, it is not as difficult for the creditor to détermine which of the 
goods sold the bankrupt has not been fully paid for as it is for the 
bankrupt. 

In this case it appears that some 180 yards of Panama sheeting and 
57% yards of Paragon sheeting, claimed as exempt, hâve been dis- 
allowed by the référée. It further appears that "about 174 pairs of 
shoes, valued at about $160," hâve not been paid for; but there is no 
évidence of the exact number or value, or that they were so identified 
by the witness that they could be separated from the other property 
claimed as exempt. It is considered that the creditors owning thèse 
shoes, or their agent, should hâve an opportunity to point out the shoes 
not paid for, and the matter will be returned to the référée to permit 
such further proof and sélection. 

It is contended that the référée should hâve found that the bank- 
rupt had concealed large amounts of personal property, which should 
be considered as claimed by him as exempt, which would reduce or 
defeat his right to claim the articles set apart to him by the trustée. 
It appears that this exception has référence to certain articles of fur- 
niture, bought in whole or in part under contracts in which the title 
was reserved in the seller until paid for ; that they had not been fully 
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paid for, but had been bought in the name of the bankrupt's wifè, and 
claimed by him to be her property. While the testimony in this regard 
is not clear, it is not considéred that the évidence so clearly shows that 
this claim of the bankrupt is not true as would justify the court in 
overruling the finding of fact by the référée. It is true there is tes- 
timony raising suspicions as to payments on other property, but noth- 
ing under the law of the state sufficiently certain to defeat the exemp- 
tion. The opinion of the représentatives of certain creditors as to the 
value of stocks of goods, simply upon a casual observation, without 
a more careful examination than appears to hâve been made in this 
case, cannot be accepted to defeat the rights of the bankrupt. 

The cause will be referred back to the référée, to proceed in ac- 
cordance with this opinion. 



THE DIBECTOB. 

(District Court, S. D. Alabama, S. D. July 29, 1910.) 

No. 1,249. 

1. Collision (§ 9*) — Harbob Rules— Nonenfoecement. 

Where a uavigatiou rule adopted for Mobile Harbor provided that on 
the arrivai of vessels In the Mobile river they should rig their outriggers, 
etCv but it had not been enforced for many years, such nonenf orcement 
mlght be considéred as i)ei'mlssion to vessels to keep thelr outriggers out. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 8; Dec. Dig. 
§ 9.*] 

2. Collision (§ 9*) — Outkiggees— Haebob Rules. 

Noiienforcement of a harbor rule for a considérable period, requlring 
vessels at anchor to take In outriggers, dld not relleve a vessel from 
responsibillty for damage to other vessels by reason of outriggers not 
taken In. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 8 ; Dec. Dlg. 
§ 9.*] 

3. Collision (§ 69*) — Schooneb at Anohob — Peecatjtions. 

Where a schooiier at anehor in Mobile river was in the proper place, 
but by reason of stress of weather swung into the channel, resulting in 
collision wlth a steamer, and It appeared that the weather had been un- 
settled during the day and storm warnings displayed, the vessel was at 
fault in failmg to let out a stem anchor, or to provide a proper anchor 
watch, under the rule that a vessel at anchor in a dangerous position 
should take such précautions as are commensurate vs^lth the périls as- 
Bumed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 89; Dec. Dlg. 

§ 09.*] 

4. Collision (§ 71*)— Vessel at Anchoe— Duty to Vessel Undee Wat. 

In gênerai a vessel under way is prima facie at fault for collision with 
a vessel at anchor, though the latter Is brought up In an Improper place, 
provided the vessel under way could with ordluary care hâve avolded her. 

[l'^d. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
§ 71-*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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5. Collision (§ 43*) — Dl'ty of Steamsuip. 

A steamship about to collide wlth a schooner easily seen is bound to 
use due précaution and care and to corne to a standstlll by reversing 
her engines if necessary before she should collide. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 43-47; Dec. 
Dig. § 43.*] 

6. Collision (§ 72*) — Steamer in Collision with Schooneb at Anciioe— 

Fatjlt. 

Where a schooner at anchor in the channel of a river hy renson of 
stress of weather had swung astern into the channel, and notwithstanding 
notice of the weather conditions had not been protected by a sterii anclior 
or anchor watch. and collision with a steamer resulted from this and froni 
the steanier"s failure to corne to a standstlll wlien collision was imminent. 
or to hâve deflected sulHciently to avoid collision as could easily hâve 
been doue, botli were at fault, requiring a division of damages. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 102 ; Dec. Dig. 
§ 72.*] 

In Admiralty. Action by Adrian E. Hooijer, as master of the 
schooner Henry Lippitt, against Steamship Director to recover dam- 
ages for coIHsion. Damages divided. 

Gregory L. & H. T. Smith (W. G. Cafifey, of counsel), for libelant. 
Pillans, Hanaw & Pillans (H. Pillans, of counsel), for claimant. 

TOULMIN, District Judge. This is a suit for damages for a coI- 
Hsion. I find, as is not unusual in such cases, a want of consistency 
and harmony in mucli of the évidence, and some positive conflict as 
to material facts. But from a careful examination and analysis of 
it I think the weight of the évidence establishes thèse facts : 

On the night of February 23, 1910, the schooner lîenry Lippitt, in 
charge and under the direction of a regular licensed pilot of the bar 
and river of Mobile, was brouçht into said river and anchored on the 
east side of the channel opposite to, and east of, Dauphin street in the 
city of Mobile, and about 450 feet from said wharf. She was an- 
chored in a customary place for anchoring schooners of hcr descrip- 
tion. On February 27, 1910, she was lying up and down the river at 
her place of anchorage with her bow to the north or a little northeast- 
ward and her stern to the south or southwestvvard, with an anchor out 
at her bow on 15 fathoms of chain. Between 3 and 3 o'clock p. m. 
on that day, the steamer Director, in charge of the deputy harbor mas- 
ter of the port of Mobile as pilot, was proceeding up the west side 
of the middle of the channel of said river at slow speed — two to four 
miles an hour. By force of the wind then prevailing the schooner was 
driven around westwardly into and partly across the channel, and came 
astern, resulting in collision with said steamer, which was at the time 
crossing the backward course of the approaching schooner. By the 
impact the schooner was damaged. The steamer was also slightly 
damaged. By the force of the wind, which was variably blowing 
from the southeast and east, and the ebbing tide, the schooner was 
swinging on her anchor. At the time of the collision a strong puff 
of wind from the east drove the schooner further westvvard in the 
channel, and she struck the steamer amidships with her davits, causing 

•For other cases see same topic & § humeeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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some small damage to the steamer, and breaking down one of the 
schooner's davits with some of its rigging. During the day of the 
colHsion, the weather was unsettled, with occasional puffs of wind 
varying from southeast to east, and characterized by some of the wit- 
nesses, who were seafaring men, as "squally." The velocity of the 
wind on that day was estimated by witnesses at from 10 to 15 miles 
an hour, and was shown by the records of the local weather bureau 
to hâve been 17 miles an hour from 13 o'clock m. to 2 p. m. ; at 2 :03 
p. m. 20 miles, and at 2 :30 p. m. for several minutes 38 miles. Thèse 
records also showed storm warnings of high east and northeast winds 
the afternoon and night of February 26th, and continued storm warn- 
ings in the forenoon of February 27th. The schooner was temporarily 
anchored where she was awaiting her assignment by the harbor master 
to a berth at the dock. When such is the case, it is not customary in 
this port to let out two anchors, except in stormy weather or in emer- 
gency; and, if this is not donc, then an anchor watch should be on 
deck. The schooner had no second anchor out, and no anchor watch 
on deck at or about the time of the collision. She was anchored as 
near the east bank of the river as she could be anchored at the time. 
From the east side of the channel to the city wharf on the west side 
of the river is 450 feet, and what is designated as the channel is from 
150 to 200 feet wide. The depth of the river from the west side of 
said channel to the city wharf on the west side of the river, from sev- 
eral hundred feet south of Dauphin street wharf to 300 or 300 feet 
north of same, was from 23 to 25 feet. 

There was évidence that the schooner, at the time of the collision, 
had lapped into the channel on its east side 75 to 100 feet, and there 
was also évidence that she was two-thirds across the channel proper. 
The steamer was 420 feet (perpendiculars) long and 48i/^ feet beam. 
She was partly laden and with 18 feet 6 or 8 inches draught. She 
was proceeding up the river west of the center of the channel in the 
customary place of navigation for vessels of her class. When the 
lookout on the steamer, who was her chief officer, first saw the schoon- 
er, the steamer was to the southward of her down the river and about 
a quarter of a mile away. The schooner was then stationary. When 
about 60 yards distant, said lookout noticed that she was swinging 
around and coming astern toward the steamer. She swung to the 
westward in the channel with her stern a little to the north. The mas- 
ter of the steamer was on the bridge during her progress up the river. 
When he first saw the schooner she was a quarter of a mile distant, 
and there was nothing to indicate that she would get in the course 
the steamer was pursuing. It first became apparent to him that she 
would come in contact with the steamer or the steamer with her when 
he was about 200 yards of her. He then noticed the schooner was 
swinging around with her stern toward the west and in direction of the 
course the steamer was going. The master, with the assistance of 
the pilot, controlled the movements of the steamer. When 150 or 200 
yards distant from the schooner, the pilot, with the approval of the 
master, starboarded the helm of the steamer, putting it about half 
over. 
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There was aiso évidence tending to show that if the scliooner had 
had two anchors out, or a second anchor on deck with a watch in posi- 
tion to let it out in case of emergency, she would probably liave been 
prevented from going astern into tlie channel, at least so far across 
the channel as to colhde with the steamer. 

There is a ruie for Mobile Harbor which provides that vessels en- 
tering the port of Mobile must, on arrivai in the river, rig in their jib 
booms, and other outriggers, etc. The rule also provides that, when 
permission is given a vessel to keep her jib boom and outriggers out, 
the vessel having such permission will be held responsible for any 
damage done to other vessels by them. In this case the schooner had 
her davits out. They were shown to be outriggers that were easily 
movable and taken in. She had no express permission to keep them 
out. But the évidence was that this rule was not enforced, and had 
not been for many years. So I think the nonenforcement of the rule 
might well be considered as a permission to keep such outriggers out. 
This, however, does not relieve the vessel from responsibility for any 
damage to other vessels by such outriggers. Rule 2, Rules for Mobile 
Harbor. 

The schooner was not anchored in an improper place. But I am of 
opinion that she was at fault in omitting to anchor herself on the day 
of the collision in such a manner as in ail probability to hâve prevented 
her swinging in, or at least from going astern across the channel sufïï- 
ciently to avoid the collision. In view of the unsettled condition of 
the weather on that day, the course and character of the wind, being 
sudden and "squally," the storm warnings displayed by the local 
weather bureau and exhibited in the éléments themselves, there was 
imposed upon the schooner increased vigilance in référence to her an- 
chorage. I think, as a matter of précaution, she should hâve let out 
another anchor or had a proper anchor watch. It seems to me her 
situation was such as required her to use ail necessary précautions to 
meet the uncertainties of wind and current. 

A vessel at anchor in a dangerous position should take such précau- 
tions as are commensurate with the périls assumed. The Clara, 102 
U. S. 200, 26 L. Ed. 145 ; The Sapphire, 11 Wall. 170, 20 L. Ed. 127. 

Notwithstanding the error or want of proper précaution on the part 
of the schooner mentioned, it dlid not excuse the steamer from adopt- 
ing every proper précaution required by the spécial circumstances of 
the case to prevent the collision. "It behooves those in charge of the 
navigation and movements of vessels to avail themselves of every re- 
source to avoid not only collision, but the risk of collision." It bas 
been said that "législation has, for the safety of navigation, given to 
those in charge of ships rules as to their conduct, which will, if ob- 
served, not only prevent collision, but the risk of collision." The 
America, 92 U. S. 432, 23 E- Ed. 724; The Eleanora, 17 Blatchf. 88, 
Fed. Cas. No. 4,335. 

The gênerai rule is that a vessel under way is prima facie in fault 

for a collision with a vessel at anchor, although the latter is brought 

up in an improper place, provided the former could with ordinary 

care hâve avoided her. The vessel under way is bound to keep 

180 F.— 30 
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clear of another at anchor. This rule applies though the vessel at an- 
chor is improperly anchored, if it is possible for the vessel under way, 
with safety to herself, to avoid a collision. Marsden, Coll. 544. 

"The vessel in motion must exonerate herself from blâme by showing that 
It "was not in her povver to prevent the collision bv adopting any practicable 
précautions." In re D. H. Millei, 76 Fed. 877, 22 0. 0. A. 597; The Vir- 
ginia Ehrœan, 97 U. S. 300, 24 L. Ed. 890. 

The master of the steamer first saw the schooner when she was 
at least a half mile away. She was then at anchor and stationary. 
When it became apparent to him that there was risk of a collision be- 
tween the steamer and the schooner, the latter was swinging into the 
channel and coming astern toward the course the steamer was pur- 
suing. They were then about 200 yards apart. The steamer star- 
boarded her helm, but put it only half over. The évidence was that in 
from 200 feet to 150 yards, or say 450 feet, the steamer, at the way 
she was going, could hâve deflected her course sufSciently to hâve 
passed the schooner without contact with her. The master of the 
steamer stated that he and the pilot thought they had starboarded her 
helm enough to clear the schooner and keep the steamer in deep wa- 
ter. The évidence showed that for several hundred feet south of 
Dauphin street wharf and for at least 200 feet north of said wharf 
there were from 22 to 25 feet of water between the course of the 
steamer and the wharves on the west side of the river, and that there 
was in fact plenty of water for the steamer to hâve gone to the 
Dauphin street wharf, at which there v/as no vessel lying at the time. 
It also appeared from the évidence that there were 400 to 450 feet 
from the east side of the channel to said wharf, and that the schooner, 
while in the channel, was not exceeding 100 feet from said east side. 
This would hâve placed her from 300 to 350 feet from the wharf, leav- 
ing, in my opinion, ample room andi sufficient water for the steamer, 
by the exercise of due care and necessary caution, to hâve passed the 
schooner safely. 

A steamer is bound to use due précaution and care and to corne to 
a standstill by reversing her engine, if necessary, before she should 
coUide with another vessel which she could easily see. The Colorado, 
91 U. S. 692, 23 L. Ed. 379 ; The Nacoochee, 137 U. S. 330, 11 Sup. 
et. 122, 34 L. Ed. 687. 

If it was impracticable for the steamer to hâve come to a standstill 
when risk of a collision was apparent to the master, then he should 
hâve deflected his vessel to the westward sufficiently to hâve avoided 
a collision. 

My opinion is that both parties were at f ault ; the schooner in f ail- 
ing to hâve a second anchor out, or to hâve a proper anchor watch on 
deck, and the steamer in failing to deflect its course sufficiently to avoid 
the collision. 

If both are in f ault, the damages and costs will be divided. ' The 
Morning Light, 2 Wall. 550, 17 E- Edl. 862 ; Union S. S. Co. v. N. Y. 
& Va. S. S. Co., 24 How. 307, 16 L. Ed. 699. 

And it is so ordered. 
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THE J. M. 6UFFEY. 

(District Court, E. D. New York. July 30, 1910.) 

L Shipping C§ 84*) — Explosion— Injubt to Woekmbn— Care Requiekd. 

Where workmen of contractors were engaged in repairing tlie cil tanks 
of a steamer at the tinie one of tliem was Injured by an explosion of cil 
flowing froni a pump tbey were dlsconnecting, the workmen and contract- 
er» Ijy whom they were employed were Iwund to use reasonable care In 
doing the work and in usiug lights in the tank, according to their ex- 
périence, to obviate dangers tliat niight be antlcipated. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 84.*] 

2. Shipping (§ 84*) — Repaies— Xnjueies to Wokkmen— Explosion— Conteib- 

utoey negligence. 

Where the tanlvs of an oil steamer were about to be repaired, and for 
this purpose the ship emptied and cleaned the tanks with live steam, and 
the ship's offleers Informed the contractors' servants that the pump in one 
of the tanlis was ready to be diseonnected, the workmen were not négli- 
gent In assuming that they could proceed witU freedom from danger as 
to matters which offleers of the vessel or those furnishing the place for 
the work might hâve made safe. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 84.*] 

3. Shipping (§ 84*) — -Repairs— Liability or Contractors. 

Where the servants of contractors for repairs on a tank steamer were 
Injured by an explosion of gas therein, the contractors were respousible 
for the ordinary risks which they should hâve guarded a^alnst for the 
purposes of their own work, but were not responsible for hidden risks or 
unascertalnable dangers which the ofiicers of the vessel should hâve an- 
tlcipated. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. i 84.*] 

4. Shipping (§ 84*) — Repaies— Dangers — Négligence of Vessel. 

A tank steamer having oontracted for repairs to certain of Its tanks 
attempted to clean them with live steam, and, after having done so, the 
contractors' servants appeared, and were informed that the pump in one 
of the tanks was ready to lie diseonnected. While doing this work, with 
the ald of an open light, oil ran out from some portions of the pump, 
resulting In an explosion of gas by which libelant was injured. Ileld that, 
the ship having undertaken préparations for the work, the contractors 
were only responsible for the method of doing the work in the light fur- 
nlshed them, and that the ship was négligent in permltting the contract- 
ors' servants to perform the work with open lights without warning. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. | 84.*] 

5. Damages (§ 132*) — Personal Injuries— Amount op Recovert. 

Libelant, a steam fitter, was injured in an explosion on a vessel while 
engaged in repairing the same. His hands and lower arms were so burned 
that he was unable to work from November until April, and at the trial 
he had Injuries resembling scars over the back of his hands, Angers, and 
lower arms. The muscles of his hands and lower arms were so affected 
that he could not thereafter grip the tools necessary in following his trade, 
but, after his recovery, he was enabled to obtiiln the same wages by act- 
Ing as a foreman for his employers. He suffered considérable pain, and 
his injuries appeared to be permanent. His physician's expenses amount- 
ed to $150. Held, that he was entitled to recover $1,650. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 132.*] 
•For other cases see same topic & % numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Libel by James W. Dalton against the steamship J. 
M. Guffey. Decree for libelant. 

Hirsh & Rasquin (Hugo Hirsh, of counsel), for libelant. 
James J. Mahoney, for claimant. 

CHATPIELD, District Judge. The steamer J. M. Guffey is used 
for the carrying of oil in six tanks, each of which is connected by steam 
pumps with discharge and intake supply pipes. She burns oil for fuel, 
and is so arranged that No. 6 tank can be connected with the engine 
for supplying the fuel oil, if necessary. 

In the year 1908 she arrived at the port of Philadelphia, in the month 
of October, and, after unloading her cargo, she came up by way of the 
Atlantic Océan, and while at sea cleaned out the five empty oil tanks 
by steam. Some crude oil was stored in No. 6 tank for fuel on the 
voyage. Upon arriving at Gravesend Bay this tank was also cleaned 
out with live steam, the balance of the fuel oil having been pumped 
into a barge before the steam was turned in. The testimony of the 
various witnesses for the ship, including the experts, shows satisfac- 
torily that the tanks were thoroughly and properly cleaned, ^nd there 
seems to hâve been no négligence or carelessness in so far as the meth- 
ods of doing what was donc are concerned. Certain repairs were to 
be made and the cleansing of the tanks was preparatory to that work, in 
which the use of Hghts and hot riveting necessitated the removal of 
ail inflammable material. The vessel was towed to the wharf and a 
number of workmen, of whom the libelant was a pipe fitter and re- 
pairer, went to work on the various parts of the ship requiring atten- 
tion. In particular one of the pumps was to be shifted or lowered, 
and upon the llth day of November, 1908, the libelant, in company 
with another pipe fitter and with three helpers or apprentices, went 
down to disconnect this pump at about 9 in the morning. This was 
the first job which thèse men had attempted to do ùpon that day, and 
on going upon the vessel they communicated with one of the men, who 
turned out subsequently to be an assistant engineer (the chief engineer 
being on the vessel, but not having anything to do with theSé conver- 
sations), to learn if things were in readiness for them to disconnect 
the pump in question. The testimony of the libelant and of thèse wit- 
nesses is to the effect that they asked whether it would be ail right to 
take a light into the hold, it appearing that the place where the work 
had to be donc was not absolutely dark, but that artificial light was 
needed in order to disconnect this pump; while the assistant engineer 
in question testified that the men asked him if the pump was ready to 
be disconnected, and that he spoke about going down after he had 
finished his breakfast, but that they did not make spécifie inquiry about 
the use of lights. 

It appears f rom the testimony that electric torches were used by the 
officers and men upon the vessel, and that signs prohibited smoking 
and uncovered lights. It also appears that the vessel did not furnish 
any of thèse electric lights or other means of illuminating the place 
where the work was to be done, but left that to the men making the 
repairs. Three of the five workmen stopped upon a grating or pas- 
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sageway at the foot of the ladder leading into the space where the 
pump was located, while the libelant and another workman went down 
below this grating into the space immmediately around the pump, and, 
using an open gasoline torch, disconnected the pipe, when water, and 
later a darlc brown liqiiid, ran ont of some portion of the pump. The 
gas rising from this Hquid became ignited, and an explosion resulted 
which filled the entire space vvith fiâmes, which burned for some short 
time. The three men upon the grating succeeded in getting out with- 
out serious injury. The libelant and the man who was beiow were 
burned ; the libelant being incapacitated for work from November until 
April. He still has injuries resembling scars over the back of his hands 
and fingers and lower arms. The muscles of his hands and lower arms 
are affected to such an extent that he cannot grip the tools necessary 
in following his trade, but since April, 1909, he has been enabled to 
obtain the same wages by acting as a boss or foreman of the men en- 
gaged in the work for his old employers, and has therefore not lost 
his wages since that time. The injuries, however, to the muscles and 
skin of his hands and forearms appear to be permanent. His expenses 
for physician were $150. He, of course, sufïered considérable pain. 

The only questions in the case are whether any négligence was shown 
on the part of the officers of the ship, and whether the libelant was 
guilty of contributory négligence in undertaking to do the work which 
he did with an open light, in view of the risks which he should hâve 
anticipated and guarded against in the light of his occupation and ex- 
périence. As has been said, no négligence is shown in the gênerai con- 
dition of the ship or its readiness for the making of the repairs. The 
testiraony shows that no amount of cleansing or steaming could en- 
tirely remove ail possibility of the formation of gas or the sécrétion of 
inflammable liquid in the internai parts of such a pump, and in the 
joints or corners of the pipes and tanks the witnesses agrée that gas 
may form even after cleansing with live steam. The libelant knew 
that this might happen. He himself testified that the reason he asked 
whether the pump was ready to be disconnected was because he knew 
that it would be dangerous to enter this space with an open light un- 
less ail of the oil and gas had been removed. The oificers of the vessel 
also knew of thèse dangerous conditions and of what work would be 
necessary in uncoupling the pump. The risks in connection therewith 
were something that the vessel was bound to obviate, if possible, or 
else give warning to those who might be subject to such danger. The 
workmen or the contractors who were employing thèse workmen must 
be held to the use of reasonable care with référence to the sort of work 
which they undertook to do, and in the light of what expérience would 
show would be reasonable care in order to obviate the dangers that 
might be anticipated. 

The case comes down finally to a détermination of whether pipe fit- 
ters, sent to disconnect a pump, which they knew had been used for 
the pumping of oil, and which involved danger if any gas or oil were 
présent when open lights were used, were bound to use précautions or 
tests, in spite of a représentation that things were safe. In view of 
the préparations made by the ship for the repairs, the possibility of 
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using lights and red hot materials in the varions parts of the tanks 
under repair, and tne safety of the apparatus after the treatment with 
lîve steam, unless sonie unforeseen or inexplicable collection of gas 
occurred, it would not seem to hâve been négligence for thèse workmen 
to assume that if the pump in question was said to be in readiness to 
be disconnected, and if the officers of the vessel allowed them to go to 
work upon it without any warning, they could proceed with freedom 
from danger as to matters which the officers of the vessel or those 
furnishing the place for the work miçht hâve made safe. 

On the other hand, it does not seem to be advisable to excuse the 
officers of a vessel who hâve kno\vledg;e of its construction and its par- 
ticular dangers and conditions from ail responsibility to those who may 
be called upon to do work merely because they hâve made a contract 
to hâve certain work done, and turned the vessel over to the people 
who are to do the work for that purpose. The contractors in this 
case were responsible for the ordinary risks which they should hâve 
guarded against for the purposes of their own work. They are not 
responsible for hidden risks or the unascertainable dangers that the 
officers of the vessel should anticipate. It would seem that the re- 
moval of this pump involved a danger of that sort. A warning not 
to use open lights, or a direction not to do the work until the engineer 
could see how it was to be done, was called for both from the stand- 
point of the safety of the men and of the vessel itself . Ordinary signs 
against smoking and lights had no significance at this time. And it 
would seem to be négligence for the officers of the vessel to assume 
that contractors could or would safely guard against ail dangers in 
such work, as if thèse contractors understood the necessary dangers 
as well as the officers of the ship itself. 

If the vessel had been entirely turned over to the contractors, or if 
the work in question had been in the hands of the contractors, so that 
ail préparation for the work and ail responsibility for the conditions 
under which the work was to be undertaken rested upon the contract- 
ors, then the ship would not be responsible. But in the présent in- 
stance the préparation was done by the ship. The place at which the 
work was to be done was furnished and its condition established by 
the ship, andi the only responsibility upon the contractors was the 
method of doing the work in the Ught that was furnished them. The 
libelant may recover $1,650 and costs. 



OOWAN v. BURCHFIBLD. 

In re GWIN. 

(District Ctourt, N. I>. Alabama, W. D. August 1, I&IO.) 

Nos. 12, 144. 

1. BANKEUPTCY (§ 175*) FBATJDtTLENT TEANSFERS. 

Where a bankrupt by deetis conveyed bis realty simultaneously as part 
of a scheme to put it beyond reacli of bis credltors, in view of bis immi- 
nent and inévitable bankruptcy, and the grantees knew or sbould bave 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 



COWAN V. BURCHFIELD. 615 

known of such Intent, and kept the conveyances from record with the In- 
tent to asslst in Its aceomplishment, the conveyances should be set aslde. 
[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dlg. § 247; Dec. 
Dig. § 175.*] 

2. Bankruptcy (§ 396*) — Homestead Exemption— Pkopertt Constituting. 

Where oiie lived with his family on premlses on whlch hla store was 
situated, the lot being used by him at least as much for homestead as for 
business purposes, and not incidentally only as a homestead, it should be 
considered as his homestead. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 668; Dec. 
Dig. § 396.*] 

3. Bankruptcy (§ 179*) — Feaudulent Tbansfers — Conveyance of Home- 

stead. 

ïhe conveyance, in vlew of Inévitable bankruptcy by one of his home- 
stead, eould not operate as a fraud on creditors, as they were not entltled 
to subject such land to payœent of thelr clalms if it had not been so con- 
veyed. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 179.*] 

4. Bankruptcy (§ 400*) — Setting Aside Bankeupt's Exemptions dut op Rb- 

TAINED ASSETS. 

Under Code Ala. 1907, §§ 4ia3, 4184, an exécution debtor in elaiming his 
exemption after levy of execation or attaehment is required to sehedule 
ail his personalty and deliver it to the ofBcer, and that not claimed as ex- 
empt is to be sold by the offieer under the wrlt. Upon contest of the 
debtor's exemption, if he is shown to hâve other personalty not scheduled 
and not delivered to the offlcer, It is the court's duty to set aside his ex- 
emption from such property shown to hâve been omitted by him, and un- 
delivered, so far as it wlii reach, thus releasing from the claim the prop- 
erty or a corresponding part of It, selected by the debtor. Held, that the 
same rule applies in bankruptcy proceedings, the flling of the pétition in 
bankruptcy operating as a levy, and the flling by the bankrupt of a sehed- 
ule, being aiialogous to the flling of the sehedule with the levying offlcer, 
and the failure to list and surrender to the trustée in bankruptcy assets 
not claimed opérâtes as a sélection of such unsurrendered assets, leaving 
claimed assets in the possession of the trustée in the same amount, sub- 
ject to the bankruptcy proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 671-<î75; 
Dec. Dig. § 400.*] 

5. Bankruptcy (§ 396*) — Homestead Exemption. 

A man purchased 160 acres of land on which was a dwelling house, but 
he did not actually occupy the premises until after his receiver in bank- 
ruptcy had taken possession of his store and dwelling, where he was re- 
sidlng at the time, and it appeared that he purchased the premises with 
the intention of occupying them at some future time, and had delivered 
on the land some hardware whlch he testifled was to be used for repalrlng 
the premises; the fair inference from the évidence being that he pur- 
chased the land for a refuge if and when his then résidence and business 
should be interfered with by creditors, and that so long as his creditors 
permitted him and his wife to carry on his business at his Joint store and 
dwelling it was his intent to réside there and not upon the land whieh he 
claimed as a homestead. Held, that the character of his occupancy was 
not such as to render the premises exempt as his homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 668; Dea 
Dig. § 396.*] 

Action by A. S. Cowan, trustée in bankruptcy of J. M. Gwin, 
against Walter H. Burchfield. Pétition to review order of référée 

•For other cases see same toplc & § numbek in Dec. & Am. Dlgs. 1907 to aate, & Rep'r Indexes 
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disallowing bankrupt's exemption. Decree for complainant and re- 
port of référée disallowing homestead exemption, modified. 

London & Fitts, for trustée. 
Lee Cowart, for bankrupt. 

GRUBB, District Judge. Thèse two matters arising out of the 
same bankruptcy proceeding were submitted together for décision, 
and are so related to each other as to make one opinion cover both. 

The bankrupt had conducted a small mercantile business at Keller- 
man, Ala,, for seven years before the filing of the pétition, and, with 
his. f amily, had lived on the premises where one of his stores vvas 
located. His patrons were principally coal miners; Kellerman being 
the location of a coal mine. Prior to July Ist there had been a strike 
at this coal mine, and its existence had embarrassed the bankrupt by 
diminishing his trade and delaying his collections. The évidence taken 
before the référée upon the bankruptcy hearings, which, by agreement, 
is to be used in the plenary suit, together with the independent évi- 
dence, is convincing that the bankrupt, foreseeing financial embarrass- 
ment about July Ist, from then until the filing of the pétition against 
him, was preparing himself for it by transferring his real estate to 
others, and reducing his raerchandise to cash by selling it and coUecting 
for it to as great an extent as possible. 

On July Ist he executed four deeds to substantially ail his real es- 
tate. One was executed to his brother to secure an alleged debt, not 
otherwise evidenced in writing; two were executed to his clerk and 
kinsman partly to pay an alleged debt and partly for an alleged prés- 
ent considération of $440; and one for an alleged présent considéra- 
tion, to the brother of his clerk, who was also his kinsman. The two 
latter were young men of little business expérience and of no means 
except whatever considération, if any, was paid by them. The bank- 
rupt by thèse conveyances divested himself of even the property on 
which was located his dwelling and stores. Pressing need of money 
by the bankrupt is claimed to hâve been the reason for the trans- 
fers; but this would not account for the conveyance to his broth- 
er, from whom he got no cash. None of the deeds were placed on 
record by the grantees until about the time of the filing of the pétition 
against him early in December. The uncertainty shown by the évi- 
dence of two of the grantees as to the amount of the considération 
paid by them for the conveyances is inconsistent with the existence of 
a serions transaction between the bankrupt and themselves. The con- 
sidérations were also inadéquate. The trustée filed a plenary bill in 
the District Court to set aside the four conveyances as made with 
intent to defraud creditors and for simulated or inadéquate considéra- 
tions, making the grantees parties. 

The validity of the four conveyances as against the trustée is the 
question presented by the plenary suit. 

The pétition for review relates to the bankrupt's exemptions. 

From July Ist the only attention given by the bankrupt to his busi- 
ness was that of traveling around the country making collections, and, 
though his oral testimony is to the effect that his efforts were unsuc- 
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cessfui, Iiis books show that a considérable amount was collected. The 
référée, taking August 1, 1909, as a basing point, calculated that the 
bankrupt failed to account to the trustée for from $800 to $1,600 of 
assets that he shoukl hâve been in possession of when the pétition was 
filed against him. This estimate was arrived at by taking into consid- 
ération the amount of his stock and accounts on August Ist, as com- 
pared with the inventory of the receiver. The référée also found 
that the bankrupt, after November 13, 1909, actually collected $516.63, 
and paid out subsequently but $137.06, leaving a balance collected and 
not disbursed of $389.58. The pétition was filed December 2d. No 
money was turned over to the trustée by the bankrupt. The trustée 
set aside to the bankrupt as exempt spécifie property of the value of 
$325, which left a balance of $775 due him on his personal property 
exemption, which the trustée satisfied by allowing it to him from as- 
sets found by the référée to hâve been in his possession at the time the 
pétition was filed and not surrendered to the trustée. The trustée also 
disallowed his daim of exemption to a pièce of land purchased by 
him on November 12th, upon the ground that he was not occupying 
it at the time of the filing of the pétition as required by the Alabama 
exemption statute. The land was purchased about three weeks before 
the fihng of the pétition, and the bankrupt did not move upon it until 
after the receiver in the bankruptcy proceedings had taken posses- 
sion of his store in part of which he lived. The évidence showed that 
he bought the land with the intention at some time in the future of 
making it his home, and that before the pétition was filed he had 
caused some hardware to be delivered on the land for the purpose of 
making repairs on it. No other évidence of occupancy or intention 
to occupy is shown in the record. The référée confirmed the report 
of the trustée setting aside the bankrupt's exemptions, and the bank- 
rupt seeks to review this order by his pétition. 

The conclusion of the court, from the facts in the record of the 
plenary suit, is that the bankrupt made ail four conveyances simul- 
taneously as part of a scheme to put his real estate beyond the reach 
of his creditors in view of his imminent and inévitable bankruptcy, 
and that the grantees knew or should hâve known of such intent, and 
that they kept the conveyances from record with the intent to assist 
in its accomplishment, and that ail the conveyances should be set aside 
except that conveying the land on which the bankrupt lived with his 
family at the time of the conveyance. The évidence shows that this 
lot was used by the bankrupt at least as much for homestead as for 
business purposes, and not incidentally only as a homestead, and should 
be considered as the homestead of the bankrupt. Marx v. Threet, 131 
Ala. 344, 30 South. 831. If considered the homestead of the bankrupt, 
the conveyance of it could not operate as a fraud on creditors, since 
they would not be entitled to subject the land to the payment of their 
claims, if it had not been so conveyed. Pollak v. McNeil, 100 Ala. 
203, 13 South. 937 ; Kennedy v. Bank, 107 Ala. 170, 18 South. 396, 36 
L. R. A. 308 ; Bank of Talladega v. Browne, 128 Ala. 560, 29 South. 
552. 

In the plenary suit a decree will be entered setting aside the con- 
veyances, except as to défendant, Walter H. Burchfield, of the home- 
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stead tract, and ordering respondents to surrender possession ta 
trustée. 

The pétition for review présents three questions for décision: (1) 
Did the bankrupt withhold from the trustée assets of which he was 
in possession when the pétition was filed against him, and in what 
amount? (3) Is it proper that such assets as he may be shown to 
hâve withheld from the trustée should be set aside under the stat- 
utes of Alabama as part of his personal property exemption? (3) 
Is the bankrupt entitled to a homestead exemption in the tract of land 
purchased by him on November 13, 1909 ? 

1. The référée found that the bankrupt did withhold assets from 
the trustée in amount in excess of the balance of his personal property 
exemption, after deducting the spécifie articles selected by him. This 
finding is based on a statement of the business from August 1, 1909, 
to the date of the bankruptcy, December, 1909, ascertained by charg- 
ing him with the approximate amount of stock and accounts on that 
date and thereafter acquired, and crediting him with subséquent dis- 
bursements and the receiver's inventory. The référée also arrïved at 
a somewhat différent resuit by a finding of the amount collected in 
money as shown by the bankrupt's books after November 13, 1909, 
and crediting him with subséquent disbursements. The latter method 
is the more accurate, as it éliminâtes ail référence to the amount of 
stock and accounts, which is a matter of unsatisfactory estimate. By 
the latter method, it seems free from practical doubt that the bank- 
rupt had in his possession at the time of the filing of the pétition 
against him $389.58, which he failed to surrender to the trustée. 

2. The inquiry then arises whether the bankrupt's exemption should 
be set aside to him pro tanto from this amount. The bankrupt con- 
tends that his failure to surrender assets or his fraudulent disposition 
of them is no excuse for disallowing him his exemptions, and cites 
the case of In re Park (D. C.) 103 Fed. 603, in support of this prop- 
osition. In that case the référée declined to allow the bankrupt any 
exemption because he had not accounted for ail of his assets, and was 
in possession of assets which he had not turned over, to the trustée. 
In this case the référée allowed the bankrupt his personal property 
exemption, setting aside spécifie property in part satisfaction thereof, 
and the assets found by him to hâve been in the possession of the 
bankrupt unsurrendered to satisfy the balance. No attempt was made 
to penalize the bankrupt for his wrong by denying to him his exemp- 
tions. He was entitled to a money exemption of $775. The référée 
found that he had that much money of the éstate in his possession 
which it was his duty to pay to the trustée. It would be a futile thing 
for the court to order the trustée to pay to the bankrupt this $775 as 
his partial exemption, and immediately order the bankrupt to pay 
back a like amount to the trustée, because of the bankrupt's failure 
to surrender that amount of assets upon the filing of the pétition. It 
would seem worse than futile, since a higher degree of proof than that 
exacted in civil cases is requisite to an order directed to the bankrupt 
to surrender assets, which is a quasi criminal order, enforceable only 
by imprisonment as for contempt. The liability of the bankrupt to 
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the trustée to surrender his assets is a civil liability, though, owing to 
the bankrupt's insolvency, one enforceable only in such a quasi crim- 
inal proceeding and one which requires proof beyond ail reasonable 
doubt. The injustice to the estate of requiring the trustée to set aside 
the bankrupt's exemption out of assets in his possession, under such 
circumstances, is clear, and would prevent the adoption of such a 
rule in the bankruptcy court, in the absence of a déclaration to the 
contrary in the state exemption laws. The exemption laws of Ala- 
bama, however, cover the case. By Civ. Code Ala. 1907, §§ 4183, 4184, 
the exécution debtor in claiming his exemption after levy of exécu- 
tion or attachment is required to schedule ail his personal property 
and deliver it to the officer. That not claimed as exempt is to be sold 
by the officer under the writ. Upon contest of the debtor's exemp- 
tion, if he is shown to hâve other personal property, not scheduled 
and not delivered to the officer, it is the duty of the court to set aside 
his exemption from such property shown to hâve been omitted by 
the debtor and undelivered, so far as it will reach, thus releasing from 
the claim the property or a corresponding part of it selected by the 
debtor. The filing of the pétition in bankruptcy opérâtes as a levy. 
The fîling of the bankrupt of his schedule is analogous to the filing 
of the schedule with the levying officer under the state law. The re- 
suit in each instance should be the same, viz., that the failure to list 
and surrender to the levying officer or the trustée respectively assets 
not claimed should operate as a sélection of such unsurrendered as- 
sets leaving claimed assets in the possession of the levying officer or 
trustée in the same amount, subject to the writ or bankruptcy pro- 
ceeding. 

3. The bankrupt claimed as his homestead 160 acres of land in 
Jefferson county, Ala., purchased by him from one Fox on Novem- 
ber 12, 1909, for $2,600, on which he paid $600, giving a mortgage 
for the balance. There was a dwelling house on the property, but 
he did not actually occupy the premises until after the receiver in 
bankruptcy had taken possession of his store and dwelling lot in Kel- 
lerman. The évidence shows that he bought the premises with the 
intention of occupying them at some future time. It also shows that 
he had delivered on the land some hardware which he testified was 
to be used for repairing the premises. 

The case of Blum v. Carter, 63 Ala. 335, is relied on by the bank- 
rupt. The facts of that case are very like those of this case. The 
principle which furnishes the test of the kind of occupancy nec- 
essary is formulated in thèse words : 

"Guided by thèse prlnclples, we hold that, to constltnte a valld claim of 
homestead, there must be an occupancy in fact, or a clearly defined intention 
of présent résidence and actual occupation, delayed only by the time neces- 
sary to efCect removal, or to complète needed repairs, or a dwelling hoiise in 
process of construction. An undeflned floating intention to build or occupy 
at some future time is not enough. And this intention must not be a secret, 
uncommunicated purpose. It must be shown by ac-ts of préparation, or by 
something équivalent to this." 

Conceding that the placing of material on the premises to be used 
in their repair was sufficient visible évidence of préparation for oc- 
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cupancy, the évidence in this case does not disclose "a clearly defîned 
intention of présent résidence and actual occupancy delayed only by 
the time necessary to effect removal, or complète needed repairs, or 
a dwelling house in process of construction." The fair inference to 
be drawn from the record as to the bankrupt's intention is that he 
purchased the land for the purpose of making it a refuge if and when 
his then résidence and business should be interfered with by creditors. 
So long as his creditors permitted him and his wife to carry on his 
business at his joint store and dwelling in Kellerman, it was his in- 
tention to réside there, and not upon the land which he claimed as a 
homestead. This constitutes "an undefined floating intention to build 
6r occupy at some future time," which is held to be "not enough," 
rather than the "clearly defined intention of présent résidence and 
actual occupation, delayed only by the time necessary to efïect re- 
moval or to complète needed repairs," which is held suiEcient by the 
Àlabama court. 

The report of the référée, so far as it disallows the homestead ex- 
emption, is confirmed; and, so far as it sets aside as part of the bank- 
rupt's personal property exemption $775 of assets, found by the réf- 
érée to hâve been withheld from the trustée by the bankrupt, is so 
modified as to allow the iDànkrupt, as exempt, out of funds in the 
possession of the trustée the sum of $385.42, being the balance of his 
Personal property exemption, after dedticting the value of spécifie ar- 
ticles selected by him, and the amount found by the court to hâve beea 
withheld by him from the trustée. 



THE SAEATOGA. 

THE TAUNTON. 

(District Court, E. D. Pennsylvanla. May 6, 1010.) 

Nos. 38, 47. 

1, COLIJRTOÎT (■§ 123*) — RnTT FOB DAMAGES— CONTRTBtFTOlîT FATTI-T. 

Tlie l'ault of one vesse) being plain and siillicient to hâve lirouîrht atiout 
a collision, fault in the other must be clearly proved before she can be 
required to contribute to the damages. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 259-201; Dec. 
Dlg. i 123.*] 

2. Collision (§ 01*) — Steam Vessels Meetino — Négligent Navigation. 

A collision occurred In the Delavvare river at Horseshoe Beud, below 
Pbilailelphla, between the steamship Saratoga going down llght and the 
Tauuton, an English vessel, comlng up from the sea. It was daylight. 
The vessels saw each other when two miles apart, and exchanged passr 
lug signais when a mile apart, and were on courses Involvlng uo danger 
of collision untU the Saratoga ran agalnst a niud bank on the slde of 
the channel which was well known, and gave her a sheer that she could 
not overcome untll she struck the Taunton. The Saratoga was going at 
a speed not less than eight knots an hour. Held, on the évidence, that 
the Taunton was on the proper slde of the channel, and not In fault, but 

•For ôther cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tEat the fault was solely that of the Saratoga In striklng the bank, and 
In going at too high speed. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. §§ 187-192; Dec. 
Dig. § 91.*] 

In Admiralty. Suit by the owners of the steamship Saratoga against 
the steamship Taunton, and cross-hbel against the Saratoga. Decree 
against the Saratoga alone. 

H. Alan Dawson, and J. Rodman Paul (Biddle, Paul, Miller & 
Jayne, of counsel), for the Saratoga. 

J. Parker Kirlin, Henry R. Edmunds, and Charles R. Hickox, for 
the Taunton. 

J. B. McPHERSON, District Judge. Thèse cross-libels seek to 
détermine the liability for a collision that occurred on the Delaware 
river shortly before 3 o'clock in the morning of June 17, 1907, be- 
tween the steamships Taunton and Saratoga. There is little dispute 
about the facts, save in one or two particulars. 

The Taunton is a British vessel, single screw, of 2,461 registered 
tons, 350 feet long, and 47 feet beam. She was carrying a full cargo 
from Calcutta to New York by the way of Philadelphia, and drew 22 
feet 6 inches of water. The Saratoga is an American vessel, twin screw, 
430 feet long, 50 feet beam, and (being in ballast) drew only about 
18 feet forward and aft. She was upon her trial trip, having just been 
finished, and was proceeding down the river in charge of a licensed 
pilot. The Taunton was also in charge of a licensed pilot, but was 
coming up the river from the capes on her road to Philadelphia. It 
was broad daylight in clear weather, and there was no obstruction to 
the vision of those upon either ship. The tide was about two-thirds 
ebb — say, a foot above mean low water — and was running from 
2 to 2V2 knots an hour. There were no other vessels in the neighbor- 
hood that interf ered in any respect with navigation. At first the 
speed of the Taunton was about 6 knots, while the Saratoga was 
steaming at a faster rate — not less than 12 knots — as she approached 
the black buoy hereafter referred to. The vessels caught sight of 
each other at least two miles away, thus having ample space and 
opportunity for the proper passing maneuvers. At this time the 
Taunton had passed the town of Red Bank on the New Jersey shore, 
and was following a course that lay a little south of the Lower Horse- 
shoe range. She was also south of League Island, and was proceed- 
ing eastwardly along the curve of the river known as the Horseshoe 
Bend. This bend begins not far above a black can buoy, C 37, as will 
appear by référence to the officiai chart. Coming down from Phil- 
adelphia, the direction and course of the river and the navigable chan- 
nel are nearly north and south until the neighborhood of this buoy 
is reached. Below it the direction and course are nearly east and 
west, until League Island is passed ; so that in going down the river 
below the buoy the Pennsylvania shore is on the north or starboard 
side, while the New Jersey shore lies on the port or south side. In 
other words, the buoy marks the turn where both the river and (es- 
pecially) the channel bend abruptly about 45 degrees to the westward, 

*Cor other cases gee same toplc & i itdmbbr 1d Dec. & Am, Digs. 1907 to date, & Rep'r Indexe* 
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and its position îs close to the northern or Pennsylvanîa sîde of the 
deep water channel. An extensive and dangerous shoal lies between 
the buoy and the visible shore. A red spar buoy, S 46, lies five-eighths 
of a mile further west, and marks the southern or New Jersey side of 
the deep channel. The shoal is a large mud bank, which makes out for 
about a half mile from the Pennsylvanîa shore. Its outline along 
the channel is irregular, projecting at one point especially, which is 
referred to in the testimony as the "seventeen-foot lump," and falling 
off there abruptly almost at the channel's edge. As the shoal is al- 
ways covered with water, the surface of the river from shoi-e to shore 
is wide, although the navigable deep water channel is muçh narrower. 
At or near the black buoy 84 feet of water can only be found for 
about 700 feet, while 20 feet cah be found for about 160 feet more 
to the north. Èelow; the red buô^ the width is greater— about 900 
feet for a draft of 24 feet, arid àbottt 1,300 feet for a draft oi 20 feet. 
The channel course in this east and west reach beginning not far below 
the turn at the black buoy and extending to a point about two miles 
below League Island is west by north in going down, and east by 
south in coming up, the river. It is customary for vessels coming 
up the river through this reach anci rounding the Horseshoe, especial- 
ly when they are stemming an èbb tide, to keep upon the southern 
side of the channel, so as to make à graduai turn around the bend, 
and to lessen the set of the tide against their bows. 

The Saratoga was well above the black buoy and was on the 
Taunton's port bow when the vessels became aware of each other's 
présence. As they approached, but while they weré still a mile or 
more apart, the Taunton was slowed to half speed. Then, or not 
long afterwards, she blew one blast on her whistle, which the Sara- 
toga promptly accepted and answered. The Taûnton ported slightly 
at this time, although the maneuver was unnecessary, as both vessels 
were appa'rently on courses that would certainly carry them clear. 
The Saratoga did not slackeri speed until she was nearly abreast of 
the black buoy, when she gave the signal to slow the engines, and 
some réduction in speed was thereupon made; but at no time before 
the collision was she movihg' more slowly than eight knots. She 
rounded the buoy closely, and straightened out on a westerly course 
to pasS: south of the Horseshoe shbâl. The two steamships were theri 
proceeding in. opposite directions on nearly parallel courses, and 
would hâve easily cleared each other, port to port, if each had con- 
tinued as she was heading. Unf brtunately the Saratoga, as she , was 
straightening out, got too far to the northern edge of the channel, 
struck and slipped ofï thé 17-foot lump, suddenly sheered in a marked 
degree, changed her course decidedly— about four points- — and stood 
across the channel towards the Taunton, the two vessels being then 
about a quaftei* of a mile apart. Immédiate efforts were made by 
both vessels to prevent the threatened colhsion. The Taunton ported 
again, and promptly stopped her headway by going fuU speed astern, 
and the Saratoga made an unsuccessful attempt to break the sheer 
by the vigorous use of hei: port helm, then by backing her starboard 
engine, and afterwards by going ahead on her port engine. In spite 
of thèse efforts^ however, the disaster could not be averted. The sheer 
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persisted, and the Saratoga struck the Taunton nearly amidship at an 
angle of about 45°, and injured her so badly that it was necessary 
to beach her at once. Neither vessel sounded any signal after the 
first exchange until shortly before the collision, when a danger signal 
was blown by the Taunton; but no signais after the first were im- 
peratively called for by the situation, and the collision was in no 
respect due to their absence. The Saratoga was also injured, although 
not so severely, and, after continuing down the river for a short 
distance, returned to the shipyard. The Taunton was beachcd by lier 
own engines on the south or New Jersey side of the river, just inshore 
of the red buoy, and remained there making temporary repairs until 
the following day, when she vi^as pulled ofï and towed to Philadelphia. 
As already stated, the sheer of the Saratoga was caused by touching, 
or "smelling," the shelving side of the Horeshoe shoal (almost cer- 
tainly at the 17-foot lump), just after rounding the black buoy while 
her speed was still too great for safety in a situation that called lor 
cautious movement. 

Thèse facts are either conceded or clearly proved, and I think it 
must be agreed that not much remains to be decided. There can be 
no doubt that the sudden sheer of the Saratoga was the primary cause 
of the disaster, and that the sheer was the direct resuit of her contact 
at too high a speed with the steeply shelving bank of the shoal. It 
follows inevitably that she was at fault for being there at ail, and, 
in any event, for the speed at which she approached. No adéquate 
or satisfactory explanation is ofifered on her behalf — except that the 
Taunton "crowded" her, and this will be considered in a moment — and 
the inference must therefore be drawn that she had carelessly got 
out of the channel, perhaps in reliance on the fact that she was light, 
and was drawing several feet less than if she had been loaded. Really, 
as it seems to me, the only question that admits of controversy is the 
position of the Taunton when she was struck. If she was out of her 
proper course, if she was too far to the Pennsylyania side of thé 
channel, so that it might fairly be inferred that she had been crowding 
the "Saratoga, or had been taking an unnecessary risk by seeking to 
pass too closely, she may also be at fault, and may be obliged to 
share the damages. There is much testimony upon this point, conflict- 
ing, as may readily be assumed, and I see no good reason for discus- 
sing its rather voluminous détails. The questions are ail of fact, and 
in my opinion the fundamental di,spute should be decided in favor of 
the Taunton. I beheve, and so find, that she was on the proper side 
of the channel, namely, toward her stârboard, or the New Jersey shore 
of the river, when she observed the other steamship, and that she 
maintained thi.« relative position throughOut. She proceeded at ail 
times south, of the Lower Horseshoe range, and ported twice in or- 
der to get farther to starboard and aiïord the Saratoga more room. 
I am satisfied that she was not to the north of the range at any time, 
and did not crowd the Saratoga in the least. The collision took place 
(as I think) where the weight of the testimony decidedly tends to place 
it, namely, a little west of the red buoy, and close to the spot where 
the Taunton was immediately afterward beached. The fault of the 
Saratoga being plain, it is well settled that fault in the Taunton must 
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be clearly proved before she can be called upon to contribute to the 
cost of the injury. The Caldy (D. C.) 133 Fed. 802; Id., 153 Fed. 
837, 83 C. C. A. 19 ; The Australia, 120 Fed. 330, 56 C. C. A. 568 ; 
The Fontana, 119 Fed. 853, 56 C. C. A. 365; The Umbria, 166 U. S- 
404, 17 Sup, Ct. 610, 41 L. Ed. 1053. 

A decree may be entered adjudging the Saratoga to be solely at 
fault, and appointing a commissioner to ascertain the damages. 



WINra.ET CO. V. BOWEN MFG. CO. et aL' 
(Circuit Court, N. D. New Tork. July 25, 1910.) 

L CouKTS (f 857*) — Security tob Costs— Fédérai, Courts. 

A motion for security for costs in a fédéral court sitting In the Northern 
District of New York is goverued by tlie provisions o£ Code Civ. Proc. N. 
ï. § 3208, etc. 

FKd. Note. — For other cases, see Courts, Cent DIg. S 938; Dec. Dlg. 
{ 3-.7.* 

Slate laws as rules of décision In fédéral courts, see notes to WHson 
T. Perrin, 11 0. 0. A. îl ; lUll v. Hite, 29 C. G A. 553.] 

2. Costs (§ 136*) — Secitkitt for Co.sts— Lâches. 

U'Iiere a bill showed on Its face that complainant was a nonresldent 
and that défendant was entitled to security for costs, t>ut no application 
was niade therefor until some 18 nionths after Issue joined, nor untll 
after défendant had been taking proof for 8 months, to rebut plalntiff's 
prima faeie case, defendant's right to security was waived by lâches. 

[Ed. Note.— For other cases, see Costa, Cent DIg. §§ 531-530; Dec 
Dig. i 13G.*] 

Action by the Winkley Company against the Bowen Manufacturing 
Company and another. Motion to compel the complainant to give 
security for costs. Denied. 

Parsons, Hall & Bodell, for the motion. 
Offîeld, Towle, Graves & Offield, opposed. 

RAY, District Judge. This cause— suit in equîty for alleged in- 
fringement of a patent — ^has been at issue some 18 months, and for 
some 8 months the défendant has been taking proofs in answer to 
complainant's prima facie case. Many motions for extensions of time 
to take such proofs hâve been made, and now, when complainant has 
fixed a time in July when it will take proofs, the défendant makes this 
motion, and asks security in the sum of $3,500, with securities in New 
York State and a stay until such security is given. There is no prê- 
teuse that the complainant is insolvent or unable to pay any judg- 
ment against it in case the bill is dismissed. The bill shows on its face 
that complainant is a nonresident of the state of New York, and was 
when the suit was commenced. The défendant has no new informa- 
tion bearing on the question whether complainant should file security 
for costs. I think this application cornes too late, and that défend- 
ant should be held to hâve waived security for costs. In this district 
the matter is regulated by the provisions of the New York Code of 
Civil Procédure (section 3368, etc). See opinion Coxe, District Judge, 

*For otber cases sse sam* toplc & i numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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Hugunin v. Thatcher (C. C.) 18 Fed. 105; rule 4, Circuit Court; rule 
64, District Court; Conkl. Treat. (5th Ed.) 468; Lyman Vent. Co. 
V. Southard, 12 Blatchf. 405, Fed. Cas. No. 8,633. 

The défendant is entitled to security for costs in the sum of $250 
as a riiatter of right when not guihy of lâches in applying therefor. 
See cases cited by Coxe, District Judg^e (now Circuit Judge), in above 
case, and Willson v. EveHne, 39 App. Div. 129, 56 N. Y. Supp. 632 ; 
Sims V. Bonner (Super. N. Y.) 16 N. Y. Supp. 800. In this case the 
défendant claims it has now incurred expenses to the amount of $2,500, 
not giving the items however, which are taxable in case the bill is dis- 
missed. If the défendant had seasonably applied for security perhaps 
the complainant would not hâve pressed the suit. I think itincumbent 
on a défendant who desires security for costs of a nonresident com- 
plainant to move seasonably after being informed of the facts, and that 
if he does not he is deemed to hâve waived or lost the right. To now 
grant this motion would préjudice the complainant by delaying the 
taking of proof s. In Willson v. Eveline, supra, the court said : 

"The risht of the défendant to requlre the plaintlfC, a nonresident, to give 
security for costs is absolute (Wood v. Blodgett, 49 Hun, 64 [2 N. X. Supp. 
304] ; Churchman v. Merrltt, 50 Hun, 270 [2 N. Y. Supp. 843]), unless waived 
by lâches." 

The other cases cited hold the same, and such is the rule in this 
district. It seems to me that a delay of 18 months and until défend- 
ants' proofs are completed in making the application is lâches if any- 
thing can be so considered. 

Motion denied. 



ZUBBB T. MICMAC GOLI> MINING CO. et aLr 

(Circuit Court, D. Maine. August 8, 1910.) 

No. 651. 

1. Eeceivebs (§ 3*) — Geotjnds or Keceivebship— Kbmedt Incidental to Oth- 

EB Relief. 

To Justlfy appointment of a receiver, some proper final relief in equlty 
must be asUed for in the bill, whieh will justify the court in proceedlng 
with the case, and a receivership cannot be considered final relief becauso 
the receivers may bring suits, and in that way obtain some ultlmate re- 
lief. 

[E!d. Note. — For other cases, see Receivers, Cent. Dig. § 3; Dec. DIg. 
§3.»] 

2. Corporations (§ 557*) — Procebdings fob Appointment or Receiver— Suf- 

FiciENCT op Bill. 

A bill for a receiver for a minlng company, alleging that certain per- 
sons owning a substantial majority of the stock in another company had 
fraudulently conspired to dispose of the property of such other company, 
and divide the proceeds among themselves, and had fraudulently contra cted 
to organize the company for which a receiver was asked, and to issue and 
divide the stock among themselves, and alleging that the issue of stock 
In the new company was fraudulent, and that such persons as officers 
thereof had fraudulently caused the stock to be sold to the public to se- 

*For other casée see same topSc & § ncmbeb in Dec. & Am. Digs, 1907 to date, & Rep'r lad've* 
180 F.— 40 
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cure the purchase money to be pald to the old Company, and alleglng 
gross mismanagement of the new Company, praylug that the recelvers 
be appalnted to manage Its property, bring sults against the old conipany 
to recover the fraudulently issued stock in the new company, and for 
au injunction against the new company from transacting further busi- 
ness, payiug Its debts or transferring its property, but not praying for 
a cancellation of the alleged fraudulent contract nor for the wlndlng up 
of tbe corporation, nor for tbe aid of the court In putting back the par- 
ties as nearly as possible in the position in which the persons alleged to 
bave acted fraudulently, had found them. nor for any spécifie relief, and 
not joinhig as parties such persous, though it prayed that a wrlt of siiti- 
pœna uiight Issue against them to make them parties if they should corne 
wlthin the jurisdiction, Is insufficiènt as praying for no ultimate relief. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2227-223S ; 
Dec. Dig. § G5Ï.*] 

In Equity. Bill by Michael Zuber against the Micmac Gold Mining 
Company and others. Bill dismissed. 

Lewis & Carpenter and Charles F. Johnson, for complainant. 
Verrill, Haie & Booth, for respondents, 

HALE, District Judge. This case now cornes bçfore the court 
on final hearing upon bill, answer, replication, and proofs. The 
complainant, a citizen of Maryland, brings this bill of complaint 
against two mining corporations, citizens of Maine. It allèges 
that Thomas \V. Moore and certain associâtes, citizens of Massa- 
chusetts, owned a substantial majority of stock in the llicmac Min- 
ing Company, and that they fraudulently conspired with one Phil 
H. Moore to dispose of the property in that company fot $166,666 
and to divide the proceeds among themselves; that they entered into 
a certain fraudulent contract to organize a new company called the 
Micmac Gold Mining Company, and to issue and divide the stock 
among themselves. The bill allèges that the issue of the stock in this 
new company was fraudulent; that Thomas W. Moore and his asso- 
ciates, as officers of the new company, fraudulently caused stock to 
be sold to the public for the purpose of securing the purchase money 
to be paid to the old company. The bill further allèges gross mis- 
management of the Micmac Gold Mining Company, and prays that re- 
ceivers be àppointed to manage its property, and to bring suits against 
the Micmac Mining Company, its officers and stockholders, for the 
purpose of recovering the fraudulently issued stock in the new com- 
pany. It prays also for an injunction against the Micmac Gold Min- 
ing Company from transacting any further business, or paying its 
dehts, or transferring any of its property; and generally for other and 
further relief. The bill does not pray for a cancellation of the alleged 
fraudulent contract nor for the winding up of either corporation, nor 
for the aid 6f the court in putting back the parties as nearly as possible 
in the position in which Thomas W. Moore and his associâtes found 
them, nor for any spécifie relief ; nor does it join as parties Thomas 
VV. Moore and his associâtes; although it prays that a writ of subpœna 
may issue against them to make them parties if they should corne 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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within the jurisdiction. Both the pleadings and the proofs disclose 
a sharp controversy on questions of fact. Before passing upon thèse 
questions it is the duty of the court to consider the character of the 
bill now before it. Its whole purpose is manifestly to obtain a re- 
ceiver. In this district, in Hutchinson v. American Palace-Car Co. 
(C. C.) 104 Fed. 182, 185, Judge Putnam has stated the three essential 
conditions, compliance with which is necessary to justify the appoint- 
ment of a receiver: 

"First, that the case be fairly within the jurisdiction of the court having 
In vlew both the limited jurisdieton of fédéral tribiinals and the true nature 
of proceedings In equity; second, that some proper final relief in equlty be 
asked for in the bill whlch will justify the court in proceeding with the case ; 
and, thlrd, that the circumstanees calling for a receiver be of a clear and 
urgent character." 

Judge. Putnam further observes that upon application for receiver- 
ship, even though the parties hâve already agreed upon a receiver, the 
court is not relieved from looking at the question of jurisdiction, and 
from inquiring whether the application for receivership is really with 
the view of obtaining final relief, or merely for the purpose of secur- 
ing a receivership for the mère sake of a receivership. He adds that, 
when the subject-matter is of itself of an équitable nature, certain con- 
ditions which might be availed of to defeat jurisdiction may be waived, 
citing Hollins v. Iron Company, 150 U. S. 371, 14 Sup. Ct. 127, 37 
L. Ed. 1113. But I find no conditions stated in that case which 
afïect in any way the questions now before me. In the case at bar 
there is no final relief asked for in the bill. A receivership cannot 
be held by this court to be final relief; and it cannot be made final 
by the suggestion that the receivers may bring suits, and in that way 
obtain some ultimate relief. The purpose of a receivership in equity 
is to be ancillary to, and in aid of, the primary object of the litigation. 
It cannot be the primary object of the litigation. The final relief sought 
by the bill cannot be made contingent upon the incidental relief of a 
receivership. Many cases hâve held that where the complainant has 
prayed for some final relief, and it is found that he is not entitled 
to the spécifie relief prayed for, he may nevertheless hâve other relief 
consistent with the proofs. 

In the case before me there is no ultimate relief prayed for. Al- 
though the attention of counsel was expressly called to this matter 
at the final hearing, they hâve failed to point out any proper ultimate 
relief which this court can grant, even though their allégations of facts 
should be found to be true. And it is not évident from the pleadings, 
or from the proofs, what final relief could properly be asked for. 
In the présent aspect of the case it is not fitting to enter upon the 
discussion of the proofs, or to décide whether or not they sustain the 
allégations of the bill; nor is it necessary to décide whether the bill 
présents ail the parties afifected by the subject-matter in controversy, 
or whether a decree for full and final relief could be passed with the 
présent parties to the bill; nor is it necessary to pass upon other dé- 
fenses raised by the learned counsel for the respondents. The court 
can only pass upon the bill as it finds it. In view of the rule an- 
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nounced by Judge Putnam in the Hutchinson Case, and in accordance 
with gênerai équitable principles, I must hold that the bill before me 
does not contain such prayer for proper final relief as will justify the 
court in proceeding with the case. 
The bill is dismissed, with costs for the respondents. 



THE SCOUT. 

THF A. W. SMITH, 

(District Court, E. D. New YorlJ. July 21, 1910.) 

SaLVAOE (§ 7*) — OOMPENSA'IION— ASSISTING VESSEL AfTER COLLISION. 

Awards in the nature of salvage made for services rendered to a steam 
yaclit after collision, and when she had heeu abandoned by lier crew, 
while still under steam with her englnes reversed, In keeplng her afloat, 
and preventing further collisions with other vessels. 

[Ed. Note. — ^Por other cases, see Salvage, Dec. Dig. § 7.* 

Awards in fédéral courts, see note to The Lamington, 30 O. C. A. 280.] 

In Admiralty. Suits by Bartin Haigh and William Deviling by 
Peter Cahill, and by George F. Barnes against the steam y^icht Scout, 
and by August Belmont and others against the steam tug A. W. Smith. 
Decrees against the Scout. Libel against the Smith dismissed. 

Peter S. Carter, for plaintiffs Haigh and another. 
Foley, Martin & Nelson, for plaintiff Cahill. 
Kneeland & Harison, for plaintififs Belmont and others. 
MacFarland, Taylor & Costello, for plaintiff Barnes. 
Kneeland & Harison, for The Scout. 
Harrington, Perkins & Englar for The A. W. Smith. 

CHATFIELD, District Judge. The Scout was injured while en- 
tering the gateway of the Erie Basin, at high speed. The actual blow 
was occasioned by the movements of the Scout under a reversed en- 
gine, the captain of the Scout, immediately upon the imminence of 
collision, assuming that it was liis duty to reverse, While perhaps he 
cannot be blamed for forming that conclusion under the circumstan- 
ces, nevertheless the fact that his actions seem to hâve made the colli- 
sion inévitable is sufScient to relieve the Smith, there being no négli- 
gence on the Smith's part prior to the time when the engines of the 
Scout were reversed. For that reason the libel against the Smith must 
be dismissed. 

The injuries to the Scout by reason of the collision caused her to 
settle by the head, but her watertight bulkheads did not give way and 
she remained afloat, moving rapidly astern under the reversed engine, 
in such a direction as to pass entirely around the Smith and into the 
Basin. Her speed astern was such as to carry her entirely across the 
Erie Basin and into collision with the steamer Luckenbach before she 
could be reached by any one. In the meantime the crew had climbed 

•For other cases seé same topic & § humeer in Dec. & Am. Digs. 1907 to.date, & Rep'r Indexe» 
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on board the Smith, while the Scout was working around the Smith 
under the reversed engine, and the Smith proceeded to turn around 
and follow the Scout. As the Scout touched the Luckenbach, Haigh 
succeeded in getting on board and making what appears to be a brave 
and quick-witted attempt to prevent further loss and any possible 
danger by shutting off the engines and pulhng the fires, which had to 
be donc in a space where the possibihties of danger to himself vvere 
very great. While he was occupied in this, the exact occurrences be- 
ing accompanied with so much excitement that none of the parties 
seem to hâve a satisfactory recollection of just the order of events, 
the Smith caught up with the Scout, and the crew of the Scout again 
came on board, the engineer of the Scout then going down to the 
engine room to see about his engines and fires. The tug Moran also 
came alongside of the tug on the other side f rom the Smith, and from 
that time on both the Moran and the Smith lent the proper amount and 
kind of aid in supporting the bow of the Scout, arranging a sling with 
hawsers, standing by her during the night, and leaving in the morn- 
ing after about 10 hours of service. The Smith continued to assist 
the Scout until she was placed in a dry-dock some three or four hours 
later. 

Under the circumstances, the Moran and the Smith should be com- 
pensated for their services in the nature of salvage, not for services 
under great danger nor of extrême difficulty. The repairs of the 
Scout which must be borne by the owner are considérable, and, if the 
whole situation is taken into account, it would seem that 10 per cent, 
of the Scout's value ought to compensate the différent parties for what 
they did. I will allow Haigh $400, the Moran and her crew $700, 
and the Smith and her crew $700. 

While the services of the Smith were longer in duration, there was 
nevertheless some obligation on her to do what she could, inasmuch as 
she had been in collision with the vessel ; and the services of the Mo- 
ran, while they were not called for by any relation between the Moran 
and the Scout, nevertheless accomplished no more than the services of 
the Smith. 

As to the engineer, who apparently suggested to Haigh his action 
at the same time that the idea occurred to Haigh, I think the matter 
should be left to be adjusted between themselves. 
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UNITED STATES v. ILLINOTS CENT. R. CO. 

(District Cîourt, N. D. lowa, C. D. June 23, 1910.) 

Masteb and Servant (§ 13*) — Houbs of Seevice— Régulation— Intebstate 

CAREIEES— StATUTES— ' 'DlITY. " 

Act March 4, 1907, c. 2939, § 2, 34 Stat. 1415 (U. S. Comp. St. Supp. 1909, 
p. 1170), provides that It shall be uulawful for any cominon carrier sub- 
ject to the act to requlre or permit any employé subject tbereto to be or 
remain on duty for a longer period than 16 consécutive hours, and wben- 
erer such. employé hfis been continually on duty for 16 hours he shall be 
relieved, and not requlred or permitted again to go on duty untll he has 
had at least 10 consécutive hours off duty ; and no such employé who bas 
been on duty 18 hours in the aggregate in any 24-hour period shall be re- 
qulred or permitted to continue or agaln go on duty wlthout havlng had 
at least 8 consécutive hours off duty. The act further provides in section 
1 that the term "employés" as used in the act, shall be held to mean per- 
sons actually engaged In or connected wlth the movement of any train. 
Held, that where an Interstate carrier had a rule requlrlng englneers to 
report 30 minutes tefore leaving tlme, during which they were requlred 
to overlook their englnes in préparation for the trip, to see that they 
were properly olled and 'the brakes O. K., and to connect, the engines with 
thoir trains, the tlme so occupied oonstitutes a part of their time of duty ; 
and thls, though it was the custom of the carrier not to strictly enforee 
the rule. 

[Eld. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. § 13.* 

For otber définitions, see Words and Phrases, vol. 3, pp. 2283, 2284; 
vol. 8, p. 7646.] 

Action by the United States against the Illinois Central Railroad 
Company to recover a penalty. Verdict directed for plaintiff. 

F. F. FaviUe, U. S. Atty. 

Kelleher & O'Connor, for défendant. 

MORRIS, District Judge (orally). The question hère îs as to the 
«"■ffect of the rule of the company requiring men to report 30 minutes 
beiuie the leaving time of the train to do the things required by the 
rule, coupled with the îact that this man did comply with that rule. 

I do not think the custom of the company not to strictly enforee 
the rule makes any différence. This man compli'ed with the rule. 
He arrived at the engine 30 minutes before the leaving time of the 
train, and was actually engaged in doing the things required by the 
rule; and the question hère is whether lie was during that time, within 
the meaning of the act, actually engaged in or connected with the mov- 
ing of that train. That is the question hère. In my opinion this man 
was on duty, within the meaning of the act, from the time he went 
there and commenced to supervise, or overlook, that engine in prépara- 
tion for the trip. It does not make any différence whether he was paid 
for this time or not. That was the time his work and the strain on him 
began. The work of an engineer, an employé of the railroad, begins 
when under the rule of the company he is there and is at work in con- 
nection with the préparation of the engine for the moving of the train. 

*For other cases see same topic & § number in Dec. & Am. Digs. 190Î to date, & Rep'r Indexe» 



HEE8K0V1TZ & EOTH V, UMITED STATES. 631 

He must look over that engine. He miist see that it is oiled up. He 
must see that the air brakes are ail right. He must move the engine 
down over the tracks and across the switches to connect it vvith the 
train. And in my opinion he is on duty, within the meaning of the act, 
during the time he is doing thèse things. If he goes there a half an 
hour before the time to start to do thèse things, during the time he is 
there doing them he is on duty. That is my view of it. 

As to the constitutional question, the Suprême Court of Wiscon- 
sin seems to hâve pointed out, at least to some extent, a distinction 
between the wording ot the employer's liability act (Act June 11, 1906, 
c. 3073, 34 Stat. 233 [U. S. Comp. St. Supp. 1909, p. 1148]) and the 
wording of this act, and I prefer to follow the Suprême Court of the 
State of Wisconsin in that regard, showing the distinction between the 
acts. 

I think the motion will be granted. Just let a verdict be prepared. 



HERSKOVITZ & ROÏH v. UNITED STATES. 

GROSS, ENGLE & CO. v. SAMB. 

(Circuit Co«rt, S. D. New York. July 1, 1910.) 

Nos. 5,592, 5,593. 

'C5DST0MS DuTiES (î .37*) — GoosE Skins with Down— "Fues Deessed on the 
Skin"— "BiBD Skins Dbessed in Any Makner." 

The provision in Tarifï Act July 24, 1897, c. 11, § 1, Schedule N, par. 
426, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675), for "furs dressed on the 
skin," does not inelude dressed goose skins with the down on. Buch arti- 
cles are dutiable as "bird skins, * • • dressed * * • or manu- 
factured in any maiiuer," uuder paragraph 425, 30 Stat 191 (U. S. Comp. 
St. 1901, p. 1675). 
[Ed. Note. — I"or other cases, see Customs Duties, Dec. Dlg. § 37.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

The décision below related to merchandise imported at the port of 
New York, which the Board of General Appraisers described as con- 
:sisting "of goose skins with the feathers plucked and the down re- 
maining on the skins ; the same having been advanced in condition by 
cleaning and dressing." The Board held that thèse articles had been 
properly classified under Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule N, par. 425, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1675), the perti- 
nent portion of which reads as f ollows : 

"Feathers and downs of ail klnds, including bird skius or parts thereof 
with the feathers on, * * * dressed, colored, or otherwise advanced or 
manufactured in any manner, including * * * manufactures of down, 
* * * not spécial ly provided for, fifty per centum ad valorem." 

Joseph G. Kammerlohr, for importers. 

D. Frank Lloyd, Asst. Atty. Gen., for the United States. 

•For other cases see same topic & § nciibbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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HAZEL, District Judge. The rationale of the décision o£ the 
Board of General Appraisers, holding that the merchandise, consisting 
of goose skins with the down on, was assessable at 50 per cent, ad 
valorem under paragraph 425 of the tariff act of 1897, is based upon 
the évidence that the skins hâve been dressed by having a leather 
dressing applied to them and the feathers cleaned, but not colored, 
and in the opinion of the Board they had therefore been "otherwise 
advanced or manufactured" ; that because the down was lef t on the 
skins does not require a différent conclusion than is given when it is 
removed therefrom. 

I think the Board correctly decided the question of classification. 
The importers contend that as paragraph 425 contains the qualification 
"not otherwise provided for,',' and the succeeding paragraph (42G) does 
not include such phrase, that the latter provision is more spécifie and 
duty should hâve been levied under it. Such paragraph reads as 
follows : 

"Furs dressed on the skin but not made up into articles, • • • tvventy 
l)er cent, ad valorem." 

The contention seems to find support in Zucker & L,evett Chemical 
Co. V. Magone (C. C.) 37 Fed. 776; but it is unnecessary to apply this 
holding to this case, for the two provisions in my estimation do not 
apply to the articles in question. 

It is further contended that said merchandise for many years has 
been held dutiable as fur skins under the paragraph last quoted, and 
therefore such continued practice of the customs officiais must control. 
Such practice, however, prevailed under the tariff act of 1894 (Act 
Aug. 27, 1894, c. 349, 28 Stat. 509) and not under the act of 1897. (G. 
A. 4,213 ; T. D. 19,714.) Paragraph 425 specifically mentions goose 
skins "dressed, colored, or otherwise advanced or manufactured in any 
manner," and the latter portion of the phrase covers the treatment 
given the skins in question. It is true that the paragraph is not wholly 
free from the criticism of lack of clearness, in that it does not specif- 
ically mention skins with the down on, but refers merely to "feathers 
and downs of ail kinds." Nevertheless, I think the intention of Con- 
gress is fairly perceivable, and the fact of leaving the down on the 
skin is immaterial. 

The merchandise has been properly classified by similitude under 
paragraph 425, and the décision of the Board of General Appraisers 
is approved. 



HAMBURGER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. June 28, 1910.) 

No. 5,301. 

1. Customs Duties (§ 37*)— Boutonniekes— "Autificial Floweks"— "Tots." 

Imitation roses of celluloid and métal, wliich are worn as boutonnières, 

chiefly by childreu on occasions of frolic and fuu, and are also used as 

glfts in prize packages, are not "toys" within the lueaning of Tariff Act 

•For otlier cases see eame topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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July 24, 1807, c. 11, § 1, Sc-hedule X par. 418, 30 Stat. 191 (TT. S. Coinp. St. 
1901, p. 1074), but are datiable as "artilicial * * * flowers," under 
paragraph 42û, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1075). 

[Ed. Note. — For otUer cases, see Customs Dutles, Dec. Dij;. § o7.* 

For other définitions, see Words and Phrases, vol. 1, p. 510; vol. 8, pi>. 
703C, 7818.] 
2. Customs Duties (S 19*) — Toys— AuTictES Soi.d by Toy Dealers. 

Articles do not becomd diitiuîile as toys beeause of tlie niere fact that 
they are ini])orted and fïenerally sold by toy dealers, iior beeause tliey 
may be used cliiefly by childreri. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 19.*] 

On ApiDlication for Review of a Décision by tlie Board of United 
States General Appraisers. 

Brown & Gerry (Allan R. Brown, of counsel), for importers. 

D. Frank Lloyd, Asst. Atty. Gen. (William K. Payne, Deputy Asst. 
Atty. Gen., of counsel), for the United States. 

HAZEL, District Judge. The merchandise in question consists of 
imitation roses made of celluloïd and métal, and worn as boutonnières, 
chiefly by children on occasions of fun and frolic, and also used as 
gifts found in prize packages. The évidence shows that they are 
generally sold for two to five cents each at toy stores. They were in- 
voiced as "rose pins," and the importers contend that they are properly 
classifàable as "toys," under Tariff Act July 24, 1897, c. 11, § 1, Sched- 
ule N, par. 418, 30 Stat. 191 (U. S. Comp. St. 1901, p. 1674), at 35 
per cent, ad valorem. The Board of General Appraisers, however, 
afïîrming the collecter, held that they were assessable for duty as arti- 
fîcial flowers, under paragraph 425, 30 Stat. 191 (U. S. Comp. St. 
1901, p. 1675), at oO per cent, ad valorem, under the tariff act of 1897. 

There is some testimony tending tq. show that articles of this de- 
scription were generally known as toys prior to the enactment of the 
law of 1897; but such testimony in relation to commercial désignation 
as toys is insufficient to establish the claim. The mère fact that they 
were imported by dealers in toys, and are generally sold by such deal- 
ers, of course, does not justify taking such articles out of the provision 
under which the assessment was made, which in terms includes "arti- 
ficial or ornamental feathers, fruits, grains, leaves, flowers, and stems 
or parts thereof, of whatever material composed." The case of U. S. 
V. Cattus, 167 Fed. 532, 93 C. C. A. 64, presented a somewhat similar 
question, except that there the articles were known as "shamrocks." 
It was there contended that the "shamrocks" were toys, within the 
meaning of the tariff act ; but the court, remarking in ils opinion that 
"toys are playthings for the amusement of children," held such ar- 
ticles did not come within that définition. The testimony in the case 
is to the effect that the adornments or rose pins are chiefly used by 
children; yet they are clearly not toys or playthings, as those terms 
are ordinarily understood. 

The décision of the Board is afîirmed. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



634 180 FEDERAL EEPOETEB. 

COHEN V. UNITED STATES. 

(Circuit Court, S. D. New Yorli. June 28, 1910.) 

No. 5,117. 

CcsTov.s DuTiEs (§ 3ô*) — Classification— SiLK Obganzine— Damaqed Goods 
— "Orqanzine"— "SiLK Waste." 

Sllk organzlne, damaged in dyeing, Is net by reason of the damage re- 
iiioved from tlie provision for "organzlne," in Tariff Act Julv 24, 1897, c. 
11, § 1, Schedule L, par. .'ÎSÔ, 30 Stat 185 (U. S. Oomp. St. 1901, p. 16C8), 
and is classifiable as such, rather ttian as "sillî waste," under section 2, 
Free List, par. GOl, SO Stat. 201 (U. S. Oomp. St. 1901, p. 1688). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 35.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (George J. Puckhafer, of counsel), for im- 
porter. 

D. Frank Lloyd, Asst. Atty. Gen. (Martin T. Baldwin, Sp. Atty., of. 
counsel), for the United States. 

HAZEL(, District Judge. The merchandise, which consists of dyed 
silk in skeins, was classified by the coUector and assessed with duty as 
"silk organzine," at 30 per cent., under paragraph 385 of the tariff act 
of 1897 (Act July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 185 [U. S. 
Comp. St. 1901, p. 1668]), and the Board of General Appraisers af- 
iîrmed such classification. The petitioner contends that the merchan- 
dise should be free of duty under section 2, Free List, par. 661, 30 
Stat. 201 (U. S. Comp. St. 1901, p. 1688), as "silk waste." 

Although additional testimony was taken in this court concerning 
the trade meaning of the phrase "silk waste," yet I am satisfied, as 
was the Board, that the goods became damaged, probably in the pro- 
cess of dyeing, and known to the trade as damaged or eut skeins, but 
not as silk waste. The use to which the merchandise is put in its 
damaged condition does not destroy its character or identity as or- 
ganzine. The Board in its décision says : 

"We linow of no reason 'for excludlng this article, wlilcli retains Its 
character and identity as organzine, from tlie denominative provision theref or 
In paragraph 385, which coulcl not with equal propriety be urged to change the 
classification of any article. If such article when imported is damaged or im- 
perfect. In some Instances silli fabrlcs are Imported in a damaged or im- 
perfect condition, but they are nevertheless classified under the provision m 
paragraph 387 for voveii silk fahrics ; and the same is true of embrolaeries 
Avhich are In a damaged or imperfect condition, but which are classified as 
embroiderles." 

A number of adjudications are cited in support of this view. The 
importer contends that such décisions are inapplicable to the facts of 
this case, but I think they support the proposition that organzine which 
is damaged in dyeing is still subject to classification as organzine. 

Hence it follows that the article was properly assessed for duty, and 
the décision of the Board is afifirmed. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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THE VENUS. 

(District Court, B. D. Louisiana. May 11, 1910.) 

No. 14,214. 

Neutralitt I/Aws (§ 4*) — Forfeittjre or Vessel— Enfobctsment— Authoeitt 
To Sue in Namb of United States — Appeabance by Attornet Genebal. 
Ijibel Instituted by an informer against a vessel for forfeiture thereof 
for violatlng liev. St. § 5283 (U. S. Comp. St. 1901, p. 3599), prohiblting 
the arming of vessels against people at peace witti tlie United States, 
was criminal in Its nature, maintainable only in the name of tUe United 
States, eitlier express or implied, and prlmarily for lier use and benefit; 
and tience the Attorney General may intervene and move to dismiss the 
ilbel, regardless of the rights of the informer. 
[Ed. Note. — For other cases, see Neutrality Laws, Dec. Dig. § 4.*] 

Libel by Albert J. Olivier against the steamship Venus to forfeit the 
vessel for alleged violation of Rev. St. § 5283 (U. S. Comp. St. 1901, 
p. 3-599), prohibiting the arming of vessels against people at peace with 
the United States. Dismissed. 

Armand Romain, for libelant. 
Jno. D. Grâce and Sol. Wolff, for claimant. 

Charlton R. Beattie, U. S. Atty., and W. J. Waguespack, Asst. U. 
S. Atty. 

FOSTER, District Judge. In this case libelant caused the seizure 
of the steamship Venus, alleging that vessel to be forfeited to the 
United States, one-half to his use as informer, by reason of her viola- 
tion of section 5283, Rev. St. (U. S. Comp. St. 1901, p. 3599), now 
merged into section 11 Cr. Code. Act March 4, 1909, c. 321, 35 Stat. 
1090 (U. S. Comp. St. Supp. 1909, p. 1393). Thomas F. Hyland ap- 
peared as claimant and filed certain exceptions to the libel. At the 
hearing of thèse exceptions the United States attorney appeared, and 
by direction of the Attorney General intervened in the suit and moved 
to dismiss the libel. 

It was strenuously urged by libelant that the United States was 
without the right to intervene in the case, that he, as informer, had 
standing in court to sue for the forfeiture of the ship, not depending 
in any way upon the action of the government. 

I cannot agrée with this view. Libelant's rights do not arise from 
either tort or contract, but merely from the grâce of the government 
in allowing to informers one-half of the penalty recovered. It may 
be that he had the right to institute the action, but as to this I express 
no opinion. It is certain, however, that the United States had the 
right to intervene, as, no matter by whom instituted, the action is crim- 
inal in its nature, and could only be in the name of the United States, 
express or implied, and primarily for her use and benefit. The 
United States having intervened, any action taken by her is par- 
amount. When she moved to dismiss the libel, it was necessarily the 
end of the case. 

For thèse reasons, the motion for a new trial will be denied. 

•For other cases see Bami, toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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STROHMEYER & ARPE 00. v. UNITED STATES. 
(Circuit Court, S. D. New York. June 28, 1910.) 

No. 4,758. 
CusTOMS DuTiES (§ 85*) — Appeal— Additional Evidence— Abandoned Pko- 

TESTS. 

Where importers abandoned protests before the Board of General Ap- 
pralsers without taking testimony, it was within tlie sound discrétion of 
the Board to refuse to reopen the cases or restore them for hearing ; 
and on appeal to the Circuit Court the importers were not eutitled to 
introduce further évidence, under the isrovisious of Oustoms Administra- 
tive Act June 10, 1890, c. 407, 26 Stat. 138 (U. S. Gomp. St. 1901, p. ISSG). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 85.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

Brown & Gerry (James L. Gerry, of connsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (William K. Payne, Deputy Asst. 
Atty. Gen., of counsel), for the United States. 

HAZEL, District Jud^e. No évidence was introduced by the im- 
porters before the Board of General Appraisers, and it appears that 
they abandoned their protest. They now claim that such abandon- 
ment was imder the mistaken belief that the importations were covered 
by other protests filed by them. The décision of the collector was 
afïirmed by the Board, and when it became final the importers re- 
quested permission to withdraw the abandbnment on the ground that 
it was made owing to a misapprehension. The Board, however, de- 
clined to restore the case, and an appeal was then taken to this court, 
and évidence adduced under rule 11, subject to the objection of the 
government. 

I think this case is controlled by Unitedi States v. China & Japan 
Trading Co., 71 Fed. 864, 18 C. C. A. 335, and Plummer & Co. v. 
United States, 166 Fed. 730, 92 C. C. A. 420. Thèse cases substan- 
tially hold that under the customs administrative act of June 10, 1890 
(26 Stat. 131, c. 407 [U. S. Comp. St. 1901, p. 1886]), it is necessary 
for importers to give évidence before the Board, and, not having donc 
so, their protest must be considered abandoned. It is in the sound 
discrétion of the Board to refuse to open a case, or to restore it for 
hearing, and in this case there is nothing shown to indicate that such 
discrétion was abused. The case of Cowl v. United States (C. C.) 
134 Fed. 475, upon which the importers rely, is not in point; for there 
the case was Continued, and after some testimony had been taken was 
held open for the impoiter to introduce additional testimony, and later 
the Board decided the case on the ground that the testimony offered 
was immaterial. In the présent case no testimony whatever was taken, 
and the case was closed by the Board. 

The décision of the Board is approved. 

•For oUier cases see same topic & § numbeb lii Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GUARANTY TRUST CO. OF NEW YORK v. METROPOLITAN ST. RY. 

CO. et al. 

FARMERS' LOAN & TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. June 27, 1910.) 

1. Street Railboads (§ 58*) — Insolvency— Sale of Assets— Postponement. 

Where a corporation, organized to take over and operate a street rall- 
way in the city of New York then in the hands of a receiver, could not 
operate the road until its organlzation and securlties had been approved 
by the Public Service Commission, an application by reorganization com- 
mittees to adjourn a sale of the assets until an application for such 
approval could be acted on will be granted. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

2. Receivees (§ 158*) — Steeet Railboads— Insolvency — Personal Injuey 

Oreditors — Peioeities. 

Personal injury claimants against a street railroad Company In the 
hands of a receiver are not preferred credltors. 

[Ed. Note. — For other cases, see Recelvers, Dec. Dlg. § 158.*] 

Py. Receivees (§ 158*) — Street Railroads— Insolvency — Leases— Personal 
INJUEY Claimants. 

Where a street railway company leased its property, which was subject 
to mortgages securing bonds, to an operating company, personal injury 
claimauts were only creditors of the lessee, and were not entitled to pay- 
ment as against the holders of the bonds secured by the mortgages. 
[Ed. Note. — For other cases, see Recelvers, Dec. Dig. § 158.*] 

In Equity. Bills by the Guaranty Trust Company of New York 
and by the Farmers' Loan & Trust Company, as successor to the Mor- 
ton Trust Company, against the MetropoHtan Street Railway Company 
and others. On application for an adjournment of the sale of the 
railroad company's property. Granted. 

L,. C. Krauthoff and John C. Spooner, for the application. 

LACOMBE, Circuit Judge. This is an application, by the com- 
mittee representing both séries of bonds and also the joint commit- 
tee which has undertaken reorganization, to adjourn the sale until 
after their plan of reorganization can be presented to the Public 
Service Commission and by it considered. It appears that such plan 
can be so submitted by July llth. 

The pétition states quite accurately that the railway System can cnly 
be operated by a corporation, and that any new corporation which 
might be organized to take it over would hâve to secure the approval 
of the Public Service Commission to the issue of its securities. A 
sale of the property, therefore, would not by itself relieve receivers 
of the burden of operating it. Some one, of course, must keep the 
cars moving, and there is no one else who can lawfully do so until 
a qualified corporation appears to undertake the task. It makes no 
différence to the receivers or to the court whether the time required 
for the considération of the plan by the Commission is consumed be- 
fore or after sale. No doubt the "éléments and factors entering into 
a considération of the matter are exceedingly numerous and com- 

•For other cases see same topic & § humbeh in Dec. & Am. Digs. 1307 to date, & Eep'r Indexes 
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plex" ; but it must be remembered that for over two years the Public 
Service Commission bas been gathering voluminous statistics f rom the 
records of the old company and from those of the receivers. Con- 
sidération of the proposed plan may not take so many months as 
petitioners anticipate. September 27th would seem an appropriate 
date to which the sale may be adjourned. The receivership will then 
be three years old. 

This application particularly commends itself to the court, because 
of the statement it contains as to provision for personâl injury claims 
against the New York City Railway Company. From the very in- 
ception of the receivership the situation of this group of creditors 
has been a matter of much concern. It is well settled under the 
authorities that they are not preferred creditors. 165 Fed. 457. More- 
over, they are not creditors at ail of the Metropolitan Street Railway 
Company, which owned the property, but only of the impecunious 
lessee which operated the road. Thèse mortgage creditors of the Met- 
ropolitan are under no légal obligation to give them any interest in 
the property covered by the mortgage. That they are willing to 
treat them as if they were not only creditors of the Metropolitan, but 
also as if they were creditors holding a first mortgage on its prop- 
erty, is most commendable. It shows an appréciation of fairness 
and equity which speaks well for tlie plan, whatever it be, which 
they are about to submit. 



KRAKMER & FOSTER v. UNITED STATES. 

(Circuit Court, S. D. New York. June 28, 1910.) 

No. 5,511. 

1. CrsTOMs Huttes (S 3S*) — CLASsirrCATiON— Sawed Talo— "Advanced in 
Value ob Condition." 

Talc sawed tnto cubes for use In maklng )ïas burners and Insulator», 
the sawlng belng not mprely to remove foreign matter and to put tbe 
uiateria) In shupe for tnuisportiition, but to give It certain deslred dimen- 
sions, has been "advanced in value or condition" wlthin the meanlng o( 
Tarlff Aet July 24, 18i>T, c 11, i 2, Free List, par. 614, 30 Stat 198 (U. S. 
Comp. St 1901, p. 16S5). 

[Ed. Note. — For other cases, see Customs Dutles, Dec Dlg. S 38.*] 

a Customs Dtjttes (| 24*) — Stmilituosï— French Chalk. 

Talc in the form of cubes, which is used In maklng gas burners and In- 
sulators, Is dutlable as French chalk by similitude, under Tarlff Act Jnly 
24. 1897, c. 11, § 1, Schedule A, par. 13, 30 Stat 152 (U. S. Comp. St 1901, 
p. 1027). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 24.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers affirmed the assessment of duty 
by the collector of customs at the port of New York. The Board's 
opinion reads in part as f ollows : 

*For other cases see same topic & i numbsb lu Dec. & Am. Blgs. 1907 to date, & Rep'r ludezM 
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HAT, General Appraiser. The merchandise hère nnder considération 
• * * was assessed for duty by tlie collecter as Frencli clialk, * * * 
apparently on the authorlty of the décision of thls Board in Doggett's Case, 
G. A. 6665 (T. D. 28,425). From the testimony and an examination of the 
samples it is quite clear that the merchandise in tlie two cases Is substantially 
identical. French challj Is delined as a variety of talc, and, whlle the testi- 
mony in this case tends to show that the merchandise imported is not the 
variety of talc which is generally l^nown as French chalk, it is not in our 
judgment sufficiently strong to warrant a change lu the classification iiidicated 
as the correct one In Doggett's Case, supra, and tlie reasons therein glven for 
the conclusion reached we thinli apply to the case at bar. An article so nearly 
identical wlth one speciflcally provided for ought not in our judgment to be 
relegated to some gênerai provision of the law. * ♦ * 

Brown & Gerry (Allan R. Brown, of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (Thomas M. Lane, Spécial Atty., 
of counsel), for the United States. 

HAZEL, District Judge. The merchandise in question was in- 
voiced as crude talc, and the claim of the petitioners is that under 
Tariff Act July 24, 1897, c. 11, § 2, Free List, pars. 519, 614, 30 Stat. 
197, 198 (U. S. Comp. St. 1901, pp. 1682, 1685), it is entitled to free 
entry. The indicated paragraphs include: 

"519. Chalk, crude, not ground, précipita ted, or otherwlse manufactured." 
"614. Minerais, crude, or not advanced in value or condition by refining or 
grinding or by other process of manufacture not specially provided for." 

The article is imported in the form of cubes, it having- been finished 
by sawing and is chiefly used in gas burners and electric insulation. 
The sawing of the talc prior to its importation is not merely to remove 
foreign matter and to put in shape for transportation ; for the witness 
Steward testified that there is a demand in the trade for "finished 
pièces" of certain dimensions, and the material is ordered by the im- 
porter accordingly.- Such sawing of the talc advanced its value and 
condition. Hence the case presented is différent from Schoenemann 
V. U. S., 119 Fed. 584, 56 C. C. A. 101, where the mère cleansing of 
shells was held by the court not to be a change from their natural state. 

I quite agrée with the Board of Appraisers that the article is prop- 
erly classified by similitude as French chalk, and is assessable for duty 
under the provisions of section 1, Schedule A, par. 13, 30 Stat. 153 
(U. S. Comp. St. 1901, p. 1C27), of the tariff act of 1897. 

The décision of the Board of General Appraisers is afnrmed. 



GORHAM MFG. CO. v. WEIA'TRAUB et al. 

(Circuit Court, S. D. New York. June 16, 1910.) 

1. Equity (§ 2.Ô2*) — Pleading — Exceptions to Answbr. 

Allégations of an answer, constituting nevv matter and set up by way 
of défense, are not su'bject to exception. 

[Ed. Note. — For other cases, see Equity, Cent. Dlg. §§ 523, 524; Dec. 
Pig. § 252.*] 

*For other cases see same topic &. § sumbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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X Teade-Maeks and Trade-Names (§ 92*) — Istringement— Pleadins. ~ 

Whlle, In a certain sensé, there la analogy between Infringement of a 
patent and trade-mark cases, in the absence of a statute, the court will 
not, in a trade-mark case, require défendant to embody In hls pleading 
the évidence as to prier use on which tie relies to establlsh his défense. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 102, 103 ; Dec. Dig. § 92.*] 

3. Teade-Mabks and Teadb-Names (| 94*) — ^In Equitt— When trES. 

When a bill to restraln Infringement of a trade-mark waives tlie oath 
of défendant, discovery will not lie. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Dec 
Dig. î 94.*] 

In Equity. Action by the Gorham Manufacturing Company against 
Frederick Weintraub and another. Heard on exceptions to answer. 
Exceptions overruled. 

See, also, 176 Fed. 1034. 

Hugo Mock (E. T. Fenwick and L. I^ Morrell, of counsel), for 
complainant. 

Benno Loewy, for défendants. 

HAZEL,, District Judge. The single question presented by the 
exceptions is whether the answer is insufficient and impertinent for 
failure to state the names of prior users of the alleged trade-mark, 
and who used the design of a lion and an anchor on silverware be- 
fore the complainant, and what dealers, if any, had se used it. The 
exceptions must be overruled. Thèse allégations contained in the an- 
swer are new matter, and are set up by way of défense, and hence, ac- 
cording to the décisions, are not subject to exception. Bower Barfï 
Rustless Iron Co. v. Wells Rustless Iron Co. (C. C.) 43 Fed. 391. And, 
moreover, such failure to particularize, assuming the bill demurrable, 
can only be taken by demurrer. Barrett v. Twin City Power Co. (C. 
C.) 111 Fed. 45 ; Penna. Co. v. Bay (C. C.) 138 Fed. 203. 

In a certain sensé there is analogy between infringement of a patent 
and trade-mark cases, yet in the absence of a statute (as in a patent 
case) the court will not require the défendant to embody in his pleading 
the évidence as to prior use upon which he relies to establish his dé- 
fense. The bill waives the oath of the défendant, and in such case 
discovery will not lie. 

The exceptions are overruled. 

*For other caseB see eame to«lc & § ndmbbs In Bec. & Am. Digs. 1907 to date, & Rep'r laâexei 
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PBOPLE OF POETO tllCO v. TITLE GTJAEANTEB & SURETY CX). 

(Circuit Court of Appeals, Tliird Circuit. August 4, 1910.) 

No. 5G. 

Phikcipat. and Sueety (§ 119*) — Bonds— Condition Subséquent— Acts of 

C' riGEE. 

Mliere plaintiff graiited an electric railway francliise to the V. Com- 
pany authori^ing and requirins it to coiistruct a railway lietween certain 
points within three years. subject to plaintiff's riglit to anieiid, alter, or 
repeal tlie riglits so granted, and before the expiration of sucli term the 
rights were repealed, and the construction of the railway \-\ithout a fran- 
chise would hâve been illégal, the continued existence of the franchise 
\v!is a condition subséquent, the f allure of which discharged the V. Com- 
pany's sureties from liability on a bond executed to secure the construc- 
tion of the road wlthln such tlnie. 

[Ed. Note. — For other cases, see Principal and Surety, Dec. Dig. § 119.*] 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Action by the People of Porto Rico against the Title Guarantee & 
Surety Company. Judgment for défendant, and plaintiff brings er- 
ror. AfSrmed. 

At the trial of the cause, the plaintiff having rested, a motion was 
made by the défendant for a compulsory nonsuit, which the court 
(Archbald, District Judge) disposed of in the following oral opinion: 

ARCHBALD, District Judge. The disposition of thls motion dépends in the 
flrst instance upon the question whether the case is to be governed by the law 
of Porto Rico or by that which is faniiliar to us hère In the United States, 
and known as the common or English law. There can be no question that the 
place where the contract is to be performed Is the governing thiiig in deter- 
mining the law with regard to it. And that of course dépends in its turn upon 
the character of the contract, and where the contract is to do a certain thlng 
the place where that Is to be done is the place that we look to for the law gov- 
erning it. For instance, there can be no doubt hère that the contract with the 
Vandegrift Construction Company, in aecordance with which this bond was 
exacted and furnished, was to be performed in Porto Rico. But that is one 
thing, and the bond is another. ïhe bond is an obligation to pay money. It 
is not an obligation to do a thing. It is conditioned upon a certain thing being 
done, but that also is exterior to the bond. We look to the contract, which 
this bond as It were guaranteed, to see the nature of the things that were re- 
quired of the principal in the bond. But the surety had nothing to do with 
that. This was not a guaranty that the work should be earried ont ; it was 
not an undertaking by the défendant Company hère to do anything of that 
kind. It had no opportunity to see that that contract was earried ont. It had 
to rely entirely for that upon the party for whom it became surety. Pure and 
simple, the contract hère is a contract to pay money ; $100,000 is the obliga- 
tion of the défendant company according to the ternis of the bond, conditioned 
upon certain things. When those conditions are broken, liability attaches. 
That has got to b« kept constantly in mlnd. Now, ordinarily, wbere a person 
gives a money obligation, it is to be paid where he is ; where bis domicile is 
or his place of business. If it is a note, and is not made payable at bank or 
a spécifie place, demand upon him would be made at his business place, or his 
résidence. If he had no business place, he would be sought out personally. 
There he would be required to pay, and if he did not pay, his note would be 
dishonored. I can see no différence with regard to a bond or other money ob- 
ligation. And a policy of insurance is somewhat similar. And so hère. We 
hâve, and we must keep that constantly in mind, an obligation to pay money. 

•For other cases see eame topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 41 
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The cases that hâve been cited and relied upon to show that the obligation 
of a surety Is to be determined by the place where the contract is to be per- 
formed, those cases also being cases as you might say to a certain extent of a 
money contract, hâve this distinction: Take the cases where there is a bond 
for the aceountlng for moneys to the government, there unquestionably It is 
at the seat of the government that the money is to be aecounted for. There- 
fore the surety, in undertaliing to niake good what the principal was to do, 
binds himself to account there, or to pay if the accountiug is not properly 
done. ïhe government is not called upon to seelv him out where he is. It 
seems to me that in those décisions it is recognized, not only that the principle 
prevails, but that to a certain extent the cases form an exception, or at least 
they exeœplify the rule and do not départ from it. So with regard to the un- 
dertaking by a surety to indemnify a person who had gone onto a bond on ap- 
peal ; the appeal being taken in the courts of Louisiana and the bond to in- 
demnify being executed in New York. There the solution of the undertaking 
to make good or indemnify or save harmless the surety, in the appeal bond 
was necessarily to be perfornied where the damage to the surety accnied, 
which was in Louisiana, and that also is to be written into that case, and is 
a distlnguishing feature of it. So, as to a guaranty or letter of crédit which 
is given to a person who goes abroad, the obligation or the liability accrues to 
the extent that the letter of crédit is used, and it grows out of the very cir- 
cumstance that the party to whom it is given draws upon it In that way, and 
obtains crédit and money abroad, that the guaranty Is to be there met and 
performed. 

Now in this case, as I hâve alrea''v sald, the défendant eompany did not 
undertake to carry out the contract in Porto Rico— the construction contract 
under the franchise that was given to the Vandegrift Construction Company 
— in case the Vandegrift Construction Company did not. Neither did It un- 
dertake to Indemnify or save harmless the People of Porto Rico for the fnii~ 
ure of that eompany to so comply. It simply agreed to pay a definite, spécifie 
sum of money, which is now demanded of It, in case the conditions were not 
complied wIth — In case the eompany failed to perform that agreement. To 
illustrate the diffieulty that would accrue if it were the case that an obliga- 
tion of this character is to be governed by the place of performance of the con- 
tract which it assumed or became surety for: Suppose the construction eom- 
pany, the principal In the bond, was to build a raiîroad in the Sahara Désert, 
an example which I suggested to Counsel In the course of the argument, what 
would be the law that would govern then? Are we to seek out and flnd the 
law that prevails there, where possibly there is no law? Or suppose it was 
to build a pipe Une in the Madagascar oU fields ; is the law of Madagascar, 
whatever It may be, If there Is any, to be the contract? It Is true we hâve 
possibly a little différent situation hère, and thèse no doubt are extrême cas- 
es ; but at the same time ve hâve got to square ourselves and see where we 
are before we lay down a principle which is to be of gênerai application. 

Looking to the character of this, which, as I repeatedly hâve sàid, is simply 
an undertaking to pay money, its solution is hère demanded of the défendant 
Company and is to be made hère. The défendant is not called upon to go with 
the money to the island of Porto Eico and there tender solution of its bond. 
If It was a note, the dlshonor of it would occur hère. The party who held the 
note would come and demand payment hère. Payment Is now being demanded 
hère. It Is peculiarly true, also, as I might say, although possibly 1 a.m in- 
sisting too much upon this, but it cornes to me, that the défendant hère Is a 
corporation, not an Indlvidual. I do not know on principle that that makes 
any différence, except simply to emjihasize the circuinstance. A corporation 
is domiciled where it bas its corporate existence, and the défendant eompany 
is a corporation and citizen of the state of Pennsylvania. It does business 
hère. It sends out its agents elsewhere, and It must become responsible, of 
course, according to what Its agents do In différent parts of the world ; but at 
the same time, when It gives an Obligation, or a bond, agreeing to pay a cer- 
tain amount of money, the presumption is, without something else governs it, 
that it is to pay hère — that Its liability is to be according to the law by which 
it is governed liere, not abroad, unless there is something that should contre! 
it. It Is true in this case tliat the undertaking was with the People of Porto 
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Rico, a munlcipality on a distant Island, and also tliat there was to be au ap- 
proval of this bond there. That is a circumstance that is net to be lost sight 
of, but it seems to me that It is not eontrolllng. The approval of the bond was 
merely a signification by the proper otïlcers that the bond was acceptable to 
them In form and substance — that the sureties were accepted. But that dld 
not alter the circumstance that the défendant coinpany as suret}' had already 
I)ecome obligated. The surety could not withdraw from that, havlng once 
slgued and sealed it and parted with it. It was not as though this surety 
Company was maklng a commercial proposition, as we might say, by letter or 
In any other form, that was only to become binding upon it in case it received 
the acceptance and approval of the party to whom it was addressed. This 
was a perfect obligation when it left the hands of the corporation, and the ac- 
tion of the officiais in Porto Ilico was merely an indication, a formai indica- 
tion, called for by the franchise ordinance, that they were satisfied with the 
responsibility of the surety and with the character of the bond as it read, and 
that it complied sufficiently with the ordinance to warrant their approval. Ail 
thèse things, and posslbly others that might be suggested, It seems to me are 
«ontrolling in this case, and détermine that the place of solution of this bond. 
of this contract, is hère, the payment to be made hère, and that, therefore, the 
law hère is the law which, in entering info the bond, it must be assumed that 
both parties understood was to govern the People of Porto Rico as well as the 
sureties. In golng abroad, if you please, to get security for this work, or, 
putting it a little more favorably to the plaintlff, the People of Porto Rico, in 
accepting as a surety ou the bond of the Vandegrift Construction Company a 
corporation of another country, must be assumed to hâve been satisfied to ac- 
cept liability upon that bond in accordance with the ordinary rule which pre- 
vails that the law of the place of solution- — that is to say, the place of per- 
formance of that partieular obligation — was to be the guidiiig law in deter- 
mining responsibility. If I am correct in this view, and that the law of this 
country rather than the law of Porto Rico governs the liability upon this bond, 
then it follows naturally that the plaintiff bas made ont no case. 

I do not rest this upon the circumstance that no actual damage has been 
shown. If that were ail, there would be this to be said: That, in the flrst 
place, the plaintlff would be entitled to recover nominal damages, which would 
save a nonsuit posslbly, and, on the other hand, I would eertalnly open the 
case and give the plalntifC an opportunity to prove substantial damages, if it 
was in a position to do so. But when we corne to détermine the responsibility 
of the défendant on this bond by the law which prevails hère, it seems to me 
that there can be no doubt in the mind of counsel as to what the resuit must 
be. The effort has been to escape from that as to which I think there Is no 
escape. Under our law an agreement between the principal and the party to 
whom the obligation of suretyship is given cannot be materially modifled with- 
out releasing the surety. That is to say, the surety undertakes to become re- 
sponsible upon a certain contract, or in accordance with the terms of that con- 
tract ; that is the full extent of its undertaklng. It does not undertake to be- 
come responslble for another contract which may be made between the par- 
ties ; and that virtually is the case when there is a material modification in 
the existing contract at the time the obligation of suretyship was entered Info. 

In this case by the two ordinances which were subsequently passed there 
were very material changes made in the existing contract between the People 
of Porto Rico and the Vandegrift Construction Company. That it seems to 
me is as clear as need be. The amendlng ordinance of the 7th of July intro- 
duced new and différent provisions, perhajis the most serions one of which 
was that upon the failure to comply with the partieular terms and conditions 
introduced by the amendment of the fifteenth section of the original ordinance 
there would be a right of forfeiture, which dld not exist under the original 
contract. Further tlian that, we hâve the subséquent ordinance by which ail 
rights under the original were wlped out. I do not doubt that there are some 
cases where, notwithstanding what may be called the abrogation of an agree- 
ment, there may be some responsibility still remaining against the surety 
upon it ; but I do not need to go into that at lengtli, because. if tUere are any 
such cases, I do not see that the one we hâve Iiere comes within any such ex- 
ception. Hère, while the three-year term ■ under which the parties posslbly 
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had a chance to make good was still running, the whole thlng was wiped out. 
They had no chance or possibllity after that to do anythuig. It may be that 
the delays which had been encountered deserved action on the part of the Peo- 
ple of Porto Rico ; but that does not enter into the case. When we corne to 
consider the obligation of the surety, ail rights, franchises, and privilèges im- 
der the original ordinance were gone. The People of Porto Rico evidently de- 
sired, as they subsequently did, to look to somebody else and get rid of those 
with whom they had entered into an arrangement by the original ordinance. 
They reserved the right in the provision of the thirtieth section to annul and 
abrogate the rights, privilèges, and concessions granted, or to amend and alter 
them. 

It has heen contended that that justified what was done under the two ordi- 
nances to which I hâve referred. But it does not seem to me that that is a 
proper construction of that privilège. It reserved the right to recall, as was 
eventually done ; that is to say, to cancel the concessions which had been 
giveu. But in doing that they could not take back, and at the same time hold 
the parties to the performance. They mlght do one or the other. They might 
even get new parties to take up the burden that they compelled the other party 
to lay down ; but they could not absolutely wipe out the relations betweeu 
themselves and the principal in the bond, and then hold the surety because 
the principal had not performed. 

Thèse considérations seem to me to resuit in simply one thing, and that is 
that the plaintifC hère has no case under the facts which hâve been proven, 
and that, therefore, it becomes niy duty. which I cannot avoid, to so déclare, 
and to enter the compulsory nonsuit which is asked. 

William Jessup Hand, for plaintiff in error. 

Severo Mallet-Prevost, John G. Johnson, Williard, Warren & 
Knapp, and O'Brien & Kelly, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Jiidges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the People 
of Porto Rico brought suit against the Title G'^rantee & Surety 
Company on an indemnity bond in $100,000, conditioned as noted 
below. At the close of plaintiff's testimony that court granted a 
compulsory nonsuit, and on its refusai to take it ofï plaintiff sued out 
this writ. The subject-matter of the controversy, the possibility of 
the contract being governed by foreign laws, and the variety of 
questions suggested hâve resulted in briefs of scholarly and unusu- 
ally interesting character. But to our mind the crucial point of the 
case falls within such narrow limits and is ruled by such plain and 
well-established principles that, without entering into the tempting 
field of questions suggested, we confine ourselves to the précis» one 
involved. 

By ordinance of March 2, 1903, the People of Porto Rico, duly 
acting by the executive council, granted to the Vandergrift Construc- 
tion Company, a corporation, and the latter accepted, a franchise to 
construct a certain electric raiiway and electric works in the Island' 
of Porto Rico. The ordinance was conditioned on the full completion 
of the raiiway and works within three years thereafter, and provided, 
by section 30, that: 

"The rights, privilèges and concessions herein granted shall be subject to 
amendment, altération or repeal by the executive council." 

After certain amendments not hère material, as the surety company 
neither knew of nor assented thereto, the executive council, on Febru- 
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ary 24, 1905, averring therein that "by the terms and conditions of 
said grant as the same was passed * * * ^j^^j accepted by the 
said grantee, tlie said franchise, privilège or concession, and ail of 
the rights, grants, or privilèges thereunder or appertaining thereto, 
hâve been and now are, at the option of the executive council of 
Porto Rico, subject to revocation, forfeiture or repeal," by ordinance 
enacted that the ordinance of March 2, 1903, and "ail the rights and 
privilèges appertaining or appartenant thereto, are hereby revoked 
and forfeited to the People of Porto Rico * * * under the gên- 
erai provisions of section 30 of said ordinance." Whether such re- 
peal was valid or otherwise is a question not before us. That it was 
valid was and is the position of the People of Porto Rico. That the 
right of repeal is "not limited as to occasion in any manner" is the 
language of its counsel, and ail parties hâve seemingly acquiesced 
in that view. The grantee of the franchise surrendered it, and the 
latter has reacquired the grant. There is no proof in the case that it 
has suffered any damage from the nonexercise of the franchise by 
the Vandergrift Company, and it was stated at bar the railway was 
subsequently built by another grantee. As we bave seen, the re- 
acquiring of it by the island was more than a year before the three 
years expired which were given to build the works requisite to the 
use of the franchise. In this state of facts, the plaintifï sought by 
this suit to recover the penalty on this bond of the défendant, viz. : 

"Know ail men by thèse présents that we, the Vandergrift Construction 
Company, a corporation duly organized under the laws of the state of New 
Jersey, hereinafter called the principal, as principal, and the Union Snrety 
& Guarantee Company, of Philadelphia, a corporation duly organized under 
the laws of the state of Pennsylvania, and the Tltle Guarantee & Trust Com- 
pany, of Scranton, Pennsylvania, a corporation duly organized under the laws 
of the state of Pennsylvania, hereinafter called the sureties, as sureties, are 
held and firmly bound unto the People of Porto Rico, hereinafter called the 
obligée, in the sum of one hundred thousand dollars, good and lawful money 
of the United States, for thp payment whereof said principal binds itself and 
its suecessors, and said sureties bind themselves and their successors jointly 
and severally flrmly by thèse présents. 

"Whereas, by virtue of a certain ordinance enacted by the executive coun- 
dl of Porto Rico, on the 2d day of March, 1903, and approved by the Gov- 
ernor of Porto Rico on the 3d day of March, 1903, granting to said principal 
the right to build and operate a line of railway betweeu the munieipality of 
San Juan and the Playa of Pouce in the Island of Porto Rico, and to develop 
electric energy by water or other power for distribution and sale for railway, 
lighting and industrial purposes, a copy of which ordinance is hereto annexed, 
the said principal has undertaken and agreed to build and put in opération a 
line of railway between the munieipality of San Juan and the Playa of Ponce, 
in the Island of Porto Rico, and to build and equip power plants to develop 
electric energy for the opération of said railway and for other purposes within 
the period of three years from the date of tlie acceptauce of the said ordi- 
nance by the said principal; 

"Now, therefore, the condition of this obligation is such that If the said 
principal shall within three years from the date of the acceptance by it of 
said ordinance fully complète the work therein authorized in accordance with 
the conditions therein contained and in accordance with the plans and spéci- 
fications therefor approved as therein provided; and within the said period 
of three (.8) years from the date of the acceptance by it of the said ordinance 
shall build, complète and hâve in opération the entire line of railway author- 
ized therein for such terminal in the munieipality of San Juan as may toe de- 
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termlned by the saîd executive councU to Its terminal on the Pla5'a of Ponce 
on a route from Pouce to lie determined by the said executive eouncll in ac^ 
cordance witli the conditions in said ordlnance contained, and in accordance 
with the plans and spécifications therefor approved, as in said ordiuance pro- 
vlded, and within the said period of three (3) yeai-s from the date of the ac- 
ceptance by it of the said ordinance, shall also complète and hâve in opéra- 
tion the entire povper plant and transmission lines necessary for operating 
the said entire Une of railway, in accordance with the conditions therein con- 
tained, and in accordance vi'ith the plans and spécifications therefor approved 
as therein provided ; and shall duly perform within the said period of three 
(3) years, ail ether terms and conditions in said ordinance required to be per- 
formed by the principal within the same period ; and shall pay to the obligée 
any loss or damage accruing agalnst the said obligée by reason of the con- 
struction of the Works in said ordinance authorized at any time during the 
period of construction therein limited and before the completion of said work 
«hall hâve t)een certified by the Commissioner of the Interior, as in section 35 
of said ordinance provided^then this obligation shall be void, otherwise to 
remain In full force and effect." 

Such being the condition of its undertaking, can the obhgee in the 
bond, who bas without the knowledge or consent of the surety re- 
pealed the franchise, still hold the surety in damages for the noncom- 
pletion of a railway which possession of the franchise alone enabled 
the principal to lawfully build? We think the statement of the ques- 
tion is its own answer. This bond was given for the performance of 
work which could only be done under the franchise. The continu- 
ance of the franchise by the plaintiff was therefore an imphed pre- 
requisite to its calling on the surety to perform. To hold otherwise 
would be to say that if the obligée a year, a month, or a day after 
the franchise was granted, repealed it, it could still hold the surety to 
build the disfranchised road. It would in effect be demanding bricks 
without furnishing straw and be contrary to the common sensé of 
right and wholly at variance with the uniform holdings of courts. 

In the United States v. Arredondo, 31 U. S. 744, 8 L. Ed. 547, 
there came in question, after the cession of Florida to the United 
States, the validity of a land grant made while Klorida was owned 
by Spain. Such grant was coupled with the condition of the gran- 
tees settling 200 Spanish families on the land. It was contended by 
the United States, as successor to the title of Spain, that the grant 
was forfeited because "the grantee failed to perform the condition 
of the grant, which required them to commence the establishment of 
the 200 Spanish families on the land within three years from the 
date of the grant." In answer to this the court said : 

"The condition of settling 200 families on the land has not been complied 
with in fact The question is: Has it been complied with In law, or has such 
matter been presented to the court as dispenses with the performance, and 
divests the grant of that condition? It is an acknowledged rule of law that if 
a grant be made on a condition subséquent, and its performance become im- 
possible by the act of the grantor, the grant beeomes single. We are not pre- 
pared to say that the condition of settling 30O Spanish families in au Ameri- 
can terrltory has been, or is, possible. The condition wàs not unreasonaWe or 
unijust at the time it was Imposed. Its performance would probably hâve 
been deemed a very fair and adéquate considération for tbe grant, had Flo- 
rida remalned a Spanish province. But to exact its performance, after its 
cession to the United States, would be demanding the 'summum jus' indeed, 
and enforcing a forfeiture, on principles which, if not forbidden by the corn- 
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mon law, would be utterly Inconsistent with Its splrit. ' tlie case requlred 
It, we might feel ourselves, at ail events, Justified, If not corapelled, to dé- 
clare that the performance of this condition had become impossible by tbe act 
of the grantors — the transfer of the territory, tbe change of territory, the 
change of government, manners, habits, customs, lavvs, religion, and ail tbe 
social and political relations of society and of life." 

Indeed, the statement in 4 Ency. 687 that, "whenever by the act 
of the obHgee performance of the condition is rendered impossible, 
the obligée will be excused from liability for nonperformance," sum- 
marizes the law on the subject. 

In Dwelley v. Dwelley, 143 Mass. 509, 10 N. E. 468, it was held 
that where an obligée sought to sell real property under a bond and 
mortgage, conditioned for maintenance of the obligée, as the con- 
tract contemplated such maintenance should be furnished on the land 
in question, the obligée, who had left the land, was not entitled to 
foreclose for nonmaintenance. To the same effect are McKillip v. 
McKilIip, 8 Barb. (N. Y.) 553, and Howe v. Hose, 10 N. H. 89. 

In Stewart v. Cuyler, 17 Barb. (N. Y.) 483, a bond was given which 
provided in case of a dispute as to the amounts to be periodically paid 
for support, for a référence to a county judge for détermination. The 
obligée having requested the judge not to act, it was held he could 
not recover for breach of the bond. 

And in Pindar v. Upton, 44 N. H. 358, it was said: 

"It is a settled principle that whenever, by the terms or nature of a con- 
dition, it cannot be perfornied without the précèdent or concurrent act of the 
obligée, and he neglects or refuses to perform such act, tbe condition is 
saved." 

So, also, in People v. Bartlett, 3 Hill (N. Y.) 570, it was said: 

"Baron Comjm lays down tbe rule that the performance of a condition shall 
be excused by an obstruction of the obligée or by an interruption of the per- 
formance by him" — citing Com. Dig. Title Condition (li. C). 

Moreover, performance by the surety company became impossible 
not only by the hindrance of the obligée, but also by the act of law, 
which, as it is sometimes expressed, "repeals the covenant." "When 
a party," holds Bradford v. Jenkins, 41 Miss. 334, "agrées to do a 
particular thing which is lawful at the time, and the Législature comes 
in and makes it unlawful, hère the law absolves from the obHgation, 
or, as sometimes expressed, 'repeals the covenant.' " This has the 
support of authority: 

"If the condition be possible at the time of making it and afterwards be- 
comes impossible by the act of God, the act of law, or the act of the obligée 
himself, then the penalty of tbe obligation is saved; for no prudence or fore- 
sight of the obliger could guard against such a eontingency." Blackstone's 
Commentaries, 341 ; Irion v. Hume, 50 Miss. 426, and Bain v. Lyle, 68 Pa. 60, 
where it was held: 

"If by act of law the performance of the condition becomes impossible, upon 
eivery principle the bond is saved. Co. Lltt, 206a." 

Applying thèse principles to the case in hand, it is clear there can 
be no recovery on this bond. Both by the act of obligée and by act 
of law it became impossible, before the three years leeway of the 
bond, for either principal or surety to lawfully build this road. The 
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power to repeal was reserved and exercised. By that repeal the riglit 
of the construction company to, within the three years' term of the 
bond, complète this road, was taken away. Possibly, for there is no 
proof to the contrary, the surety could hâve constructed the road 
within the three years, and the prévention thereof by the repeal of 
this ordinance presumably injuriously affected the rights of the stire- 
ty. "A surety may be discharged by the doing of an act which is 
legally injurious to the surety, or which impairs his légal rights." 
Dwelling-House Co. v. Johnston, 90 Mich. 170, 51 N. W. 200. Such , 
being the law, and the island having seen fît to repeal this ordinance 
and thereby materially and adversely affect the légal rights of the 
surety without its consent, it foUows the surety was released. The 
repeal of the franchise put an end to the undertaking of the construc- 
tion company and rendered it impossible for it or its surety to there- 
after lawfuUy construct the work for which this bond was condi- 
tioned. The gênerai rule, supported by the best elementary writers, 
is that: 

"Wlien an act of the Législature Is repealed, it must be eonsidered, except 
as to transactions past and closed, as if it never existed." Ex parte McGardle, 
7 Wall. 510, 10 L. Ed. 264. 

Thèse authorities conclu sively settle this case if the bond in suit, 
which was executed, acknowledged, a«d delivered by the surety com- 
pany in Pennsylvania, is a Pennsylvania contract. If it be deemed 
a Porto Rican contract, we hâve been referred to no Spanish or 
other authorities which hold to the contrary. 

The judgment is therefore afiirmed. 



BARBER ASPHALT PAVING CO. v. FORTY-SECOND ST., M. & ST. N. 
, , , AVE. RY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. March 28, 1910. On Rehearlng, 

June t), 1910.) 

No. 250. 

1. Evidence (§ 354*) — Books of Account— Accoukts Bbtween Controlled 
and controlling corpoiiaïions. 

The facts that the lessee of the property of a street rail road company, 
which it operated as a part ot a Consolidated systeui, also owned a con- 
troUing Interest in the stock of the lessor and eaused Its hooks to be kept 
with those of other constituent eonipanies at a central ofilce, do not pre- 
vent the entrles in such books from lieing iirima facie évidence against 
fixe lessor in respect to accouuts hetween the two eonipanies, where the 
books were kept in an orderly way, the transactions were usual and such 
as would naturally take place between the parties, and no fraud was in- 
dicated or charged. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 1432-1483; 
Dec. Oig. % 354.*] 

»For other cases see same topic fi § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Street Kailboads (§ 49*) — Leases— Dealings Between Controlled and 

CONTROLLIKG CORPORATIONS— VALIDITY OF NOTES. 

Notefs glven by the lessor to the lessee company in softlHment of a<1- 
vauces niacle for Improvements on Its property iu accordance with the 
provisions of the lease are also prima facie valid. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dif?. § 49.*] 

3. Street Railroads (§ 49*)— Lease fob Losg Tebm— Contkact Bigiits Pass- 

ING to Lessee. 

Under a lease for 999 years, given by a street railroad company, con- 
veying ail of its property and funds, subject to the incumbrances thereon, 
also ail the beneflts and rlghts arislng from ail or any contracts. agree- 
ments, or leases held by it, in considération of the payment of dividends 
on its stock, where the lessee, in pursuance of a contract made by the 
lessor with another company whose line it held under lease, advanced 
moneyforthe betterment and equipment of such line, for which the ovvner 
gave its note, such lessee was entitled to the same rights in said note its 
lessor would hâve had under the contract. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 49.*] 

4. Street Railroads (§ 54*) — Mortgage— Right to Use and Income of 

Propebty. 

Under a provision of a street railroad mortgage, giving the mortgagor, 
until default, the right to the income froai tlie mortgaged or pledged prop- 
erty, the interest on the note of a controlled company which, although 
made payable to the mortgage trustée, was in fact for an indelitedness to 
the mortgagor, and held by the trustée in pledge under the terms of the 
mortgage, belonged to the mortgagor or its successor in interest. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 54.*] 

5. Street Railroads (§ 54'*) — Mortgage — Constbugtion — Opération of 

Propbktt by Receivers. 

A mortgage to secure bonds running 100 years, gîven by a street rail- 
road company which owned a controlling interest in constituent com- 
panies, required the mortgagor's stock in such companies to be pledged 
with the mortgage trustée, and provided that the controlled companies 
should croate no liens on tbeir properties, and Incur no indebtedness oth- 
er than for current operating expenses for a period not exceeding six 
months, except to the mortgagor, and that ail claims against the con- 
trolled companies then held or theroafter acquired by the mortgagor 
should be held in trust for the mortgage trustée as further security for 
the bonds and he assigned to it on demand. Held that, under such provi- 
sions, a lessee of the mortgagor. succeeding to ail of its property and 
rights subject to the mortgage, held any Indebtedness accruing to it from 
the controlled companies, however incurred, for operating expenses or 
otherwise, suhject to the trust created by the mortgage, the six months 
provision fceing inteuded only to give that length of time for payment of 
such expenses by the controlled companies or by the mortgagor, its suc- 
cessor or assigns, but that indebtedness so incurred by them to receivers 
for the lessee, operating the System, was not subject to such trust. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § .54.*] 

6. Street Railroads (§ 58*) — Receivers— Right to Use Income foe Oper- 

ating Expenses. 

Receivers for the lessee of a street railroad System comprising Unes 
owned by différent companies are entitled to use the income from the en- 
tire System for the purpose of operating and maintalning the same as a 
unitary System, notwithstauding the provisions of mortgages on the prop- 
erty or parts thereof. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 58.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Suit în equity by the Barber Asphalt Paving Company ag-ainst the 
Forty-Secoiid Street, Manhattanville & St. Nicholas Avenue Railway 
Company and others. On appeal from interlocutory decrees (175 
Fed. 154) settling daims by William W. Ladd, receiver of the New 
York City Railway Company, Frederick W. Whitridge, receiver of 
the Third Avenue Railway Company, and the Central Trust Company 
of New York. Reversed. 

Dexter, Osborn & Fleming (Matthew C. Fleming and George N. 
Whittlesey, of counsel), for appellant. 

Bowers & Sands (John M. Bowers and Middleton S. Borland, of 
counsel), for appellee Barber Asphalt Paving Co. 

Eyarts, Choate & Sherman (Herbert J. Bickford, of counsel), for 
Whitridge, receiver. 

Merrill & Rogers (Alfred H. Holbrook, of counsel), for receiver of 
Forty-Second St. Ry. Co. 

Arthur H. Masten, William M. Coleman, and William M. Chad- 
bourne, for receivers of Metropolitan St. Ry. Co. 

Before WARD. Circuit Judge, and HOLT and HAND, District 
Judges. 

WARD, Circuit Judge. When a corporation mortgages its prop- 
erty to secure payment of bonds net due for 100 years, it is reasonable 
to suppose that it will stipulate for the use of the income of the mort- 
gaged property until default. Likewise, when it leases the mortgaged 
property for 999 years in considération of a dividend on its capital 
stock to be paid by the lessee, it is fair to assume that the lessee will 
stipulate for the enjoyment of the income of the property until de- 
faulL And where part of the mortgaged premises consists of a con- 
trolling interest in the stock of independent corporations whose prop- 
erty is not affected by the lien of the mortgage, the mortgagee will 
find it necessary to protect the pledged stock by covenants which will 
prevent its value from being impaired. 

In the case under considération we hâve this situation, and default 
having occurred in payment of rent October 13, 1907, and of interest 
January 1, 1908, différent and inconsistent arguments are made as to 
the meaning of the covenants in the mortgage. In 1900 the Third 
Avenue Railroad Company, the mortgagor, pledged a controlling in- 
terest in the stock of the Forty-Second Street Railway Company with 
the Morton Trust Company, afterwards succeeded by the Central 
Trust Company, trustée under its mortgage to secure the payment of ' 
bonds in the year 8000. At the same time it leased ail its property to 
the Metropolitan Street Railway Company, succeeded by the présent 
lessee, the New York City Railway Company, for 999 years. 

A settlement of accounts was made, as of April 30, 1907, whereby 
the Forty-Second Street Railway Company, admitting its indebtedness 
to the Third Avenue Railroad Company for construction and equip- 
ment in the sum of $6,491,967.44, delivered its note for that amount, 
with interest at 4 per cent, to avoid unnecessary circuity, to the 
trustée of the mortgage, and its note to the New York City Railway 
Company for a balance of operating indebtedness of $893,433.30 at 
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4 per cent. This balance was arrived at by cbarging the Forty- Second 
Street Railway Company witli interest on said advances for construc- 
tion amounting to $980,254.92, which appears to be entirely reason- 
able. 

September 24, 1907, the New York City Railway Company was 
put into the hands of receivers, who were succeeded by the présent 
receiver, W. W. Ladd. 

January 6, 1908, F. W. Whitridge was appointed receiver of the 
Third Avenue Railroad Company. 

February 1, 1908, he was appointed receiver of thè Forty-Second 
Street Railway Company. 

May 36, 1908, the receivers of the City Railway Company filed a 
claim against the Forty-Second Street Railway Company on the 
above-mentioned note and for a balance of open account of $107,- 
830.54. This balance was arrived at by charging the Forty-Second 
Street Railway Company with interest from April 30, 1907, on the 
note given the Central Trust Company to the amount of $181,053.73. 

The receiver of the Forty-Second Street Railway Company dénies 
the validity of thèse claims on the ground that the New York City 
Railway Company was entitled to no interest at ail. 

The receiver of the Third Avenue Railroad Company and the Cen- 
tral Trust Company, as trustée, also deny their validity and contend 
that if valid the New York City Railway Company holds them in 
trust for the Central Trust Company, trustée of the mortgage of the 
Third Avenue Railroad Company. 

The whole case has been made to turn upon this question of in- 
terest. The master and the court below hâve dismissed the claim 
of the New York City Railway Company on the ground that, not 
being entitled to interest, the account between it and the Forty-Second 
Street Railway Company, with charges for interest struck out, will 
show the latter to be the creditor instead of the debtor. 

The court below has held that because the Forty-Second Street 
Railway Company was controlled by the New York City Railway 
Company entries in its books and its giving of notes do not constitute 
a prima facie case against it. This would be true if the transactions 
themselves were unusual or indicated fraud or imposition. But the 
books were kept in an orderly way, and everything that was donc 
was consistent with the opération of ail the companies as one System. 
It was natural and proper that the majority stockholders of the Forty- 
Second Street Railway Company should elect its board of directors ; 
that the books of ail the companies should be kept in the office of the 
New York City Railway Company; that the New York City Rail- 
way Company should make advances to the Forty-Second Street 
Railway Company to maintain its premises, as the lease required it to 
do. No error or fraud is alleged. Under thèse circumstances, we 
think notes given by the Forty-Second Street Railway Company and 
entries in its books do make a prima facie case against it. Moreover 
that Company is no longer controlled by the New York City Railway 
Company, but is in the hands of the court, and we assume that the 
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receiver will faithfully discharge his duty by making any proper dé- 
fense. 

The Third Avenue Railroad Company, as lessor, gave to the Metro- 
pohtan Street Railway Company, lessee: 

"Also ail the benefits and rlghts arising from ail or any contracts, leases or 
agreements which the party of the first part now has or niay hereafter he en- 
titled to ; also ail the lands and tenements, above described, and ail ease- 
ments, flxtures, personalty and property of every description of the party of 
the first part, which franchises, rig-hts and property so leased and demised 
are subject to the various burdens and conditions by which they are held by 
the party of the first part." 

And the habendum clause provided: 

"And subject to the provisions of this agreement the said party of the first 
part doth also hereby grant to the party of the second part the control of the 
expenditure of the nioneys belouging to the party of the first part at the time 
of the talflng effect of this lease, which are in the treasury of the party of the 
flrst part, whether on deposlt or otherwlse, and of ail rights of action for the 
collection of money, and also ail rights of action for the enf orcement of rights 
or privilèges for the construction, maintenance or opération of a railroad 
which are proper or essential to sueh construction, maintenance or opération.'' 

We think that thèse provisions made the New York City Railway 
Company, lessee, successor of the Metropolitan Street Railway Com- 
pany, owner of the note for $6,491,967.44, subject to the lien of the 
ihortgage. It is entitled to the interest on the note under the provi- 
sion of the mortgage giving the Third Avenue Railroad Company, its 
successors and assigns, the income of the whole mortgaged premises 
until default. 

"Article seventeenth. TJntll default shall hâve been made In the due and 
punctual payment of the principal or Interest of the bonds hereby secured, or 
of some part thereof, or in the due and punctual performance and observance 
of some covenant or condition hereof obligatory upon the railroad company, 
and untll such default shall bave continued beyond the period of grâce, if any. 
herein provided in respect thereof, the railroad company, its successors and 
assigns, shall be sufCered and permitted to retain actual possession of ail the 
rallroads, franchises and property hereby mortgaged, except the shares of 
stock and bonds hereinbefore mortgaged and pledged, and to nianage. operate 
and use the same and every part thereof, with the rights and franchises ap- 
l)ertainlng thereto, and the business thereof, and to collect, receive and take 
the tolls, fares, earnings, rents, issues, profits and other Income thereof ; but 
the railroad company agrées and covenants that such income, after paying the 
expenses of operatiug said rallroads, the taxes and rentals thereon, and the 
Interest lawfuUy due and to become due upon said existing flrst mortgage, 
shall be first applied to the payment of the interest accruing and maturing 
upon the bonds issued hereunder and secured hereby." 

As ail the interest in question has been charged in the account of 
the Forty-Second Street Railway Company, it must be regarded (if 
that circumstance is important) as having been collected and paid, 
except so much as constitutes a part of the débit balance expressed 
by the note for $893,433.30 and of the open account of $107,830.54. 

Other clauses of the mortgage provided that the indebtedness of 
the controlled companies should not be increased, and that, if it 
were, the Third Avenue Railroad Company and its successors were 
to pay whatever amount was owed to third parties and to hold what- 
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ever amount was owed to it as trustée for the trustée under the Third 
Avenue Railroad Company's mortgage. 

"Article third. Xlie railroad conipany furtlier agrées, covenants and guar- 
antees tiiat no indebtedness of any of said controlled companies (except the 
ourrent operatiug debt inenrred in the ordinary course of business) sliall be 
created, aud that uo additional iionds or funded obligations of said compa- 
nies shall be issned, and no additional niortgage or othor liens shall be created 
upou tUe railroads, properties, i-iglits, privilèges or francliises of said con- 
trolled companies or any of tlieni, unk>ss effective provision be niade tliat tlie 
évidences of such indebiredness and ail such bonds or funded obligations and 
any such mortgage or lien, sliall. iiiiniediately upon their création and Issue, 
be received and delivered liy tbe railroad conipany, and pledged with the trus- 
tée, to be held by said trustée sub.jeot to ail the trusts of this indenture, aud 
with the same effect as if such delivery and pledge had been made at the date 
hereof and Iiereby, or unless in sonie other manner effective provision shall 
be made to secure and continue the prlorlty of the lien of this mortgage. 
And the railroad conipany further agrées, covenants and guarantees that no 
further bonds shall be issued or reissned under said existing mortgages or any 
of them unless the same shall be also forthwitU delivered to the trustée here- 
under to be likewise held by it. 

"And if any conipany of whose capital stock a niajorlty Is now pledged 
hereunder, or pursuant to this Indenture, shall hereafter be pledged hereun- 
der, shall (otherwise than as herein provided) create or suffer to be created 
any lien or charge upon ils property or ineome, or create or suffer to be cre- 
ated any indebtedness other than Indebtedness to the railroad company or for 
the current operating expenses of such Company for a period not exceediug 
six months, then the railroad company vvill pay and discharge the same. 

"Ail clainis against controlled companies now held or hereafter acqulred 
by the railroad conipany, shall be, and shall be held by the railroad company 
as security for the payment of the bonds hereby secured, and the railroad 
company shall at any tinie, upon tlie written demand of the trustée, assign 
such claims, or deliver the évidences thereof to the trustée." 

Under thèse clauses of the third article of the mortgage the note 
and the balance of the open account constitute an indebtedness of 
the Forty-Second Street Railway Company to the New York City 
Railvvay Company, however incurred, vvhich the latter was bound 
to hold in trust for the trustée of the Third Avenue Railroad Com- 
pany's mortgage as a further security for the payment of the bonds. 
We are not convinced by the argument that, under the mortgage, 
the Third Avenue Railroad Company, its successors and assigns, can 
hold for its own use indebtedness of the controlled companies in- 
curred for their current operating expenses. We think the exception 
as to the current operating expenses for a period of not exceeding 
six months was merely intended to fix a time within which such in- 
debtedness need not be actually paid either by the controlled com- 
panies or by the mortgagor, its successors and assigns. 

The receivers of the New York City Railway Company operating 
the System as ofificers of the court are not bound by the lease and so 
stand in a différent position from the company itself. They are en- 
titled to use the ineome of the mortgaged premises in operating and 
maintaining the same. Any indebtedness incurred to them by the 
Forty-Second Street Railway Company they are not bound to hold 
in trust for the trustée of the Third Avenue Railroad Company's 
mortgage. This may make proper a séparation of the open account 
as of September 34, 1907, the date of their appointment. The decrees 
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of June 15 and December 29, 1909, appealed from, are reversed, with 
instructions to the court below to enter a decree referring the cause 
to the spécial master for further proceedings in accordance with this 
opinion. 

HAND, District Judge. I concur in the disposition of the points 
raised, except that I regard as income a part of the interest to Feb- 
ruary 1, 1908, payable upon the notes for construction advances. That 
part is the proportion of such interest which will be borne by the 
shares of stock not pledged under the mortgage. I would direct 
the transfer of the note and open account to the trustée with direc- 
tions to collect in hotchpot any dividends in distribution upon the total 
indebtedness of the Forty-Second Street Railway. I would further 
direct the trustée so to marshal the dividends received as first to 
retain, subject to the lien of the mortgage, enough to pay in full the 
principal of ail construction notes of the Forty-Second Street Rail- 
way Company and thereafter to pay over to the appellant such propor- 
tion of the remainder — ^which would represent interest on thèse con- 
struction notes — as the number of shares in the Forty-Second Street 
Railway, not pledged under the mortgage, bears to the total stock issue 
outstanding. This proportion of the interest representing in my 
judgment true income of the mortgagor, as it must hâve been under- 
stood in the mortgage, the covenants, though verbally applicable, do 
not cover it, and it goes to the mortgagor even though uncoUected. 
New York Security & Trust Co. v. Saratoga Gas & Electr'c Co., 159 
N. Y. 137, 53 N. E. 758, 45 L. R. A. 132. In view of the fact that 
thèse views do not prevail with my brethren, I shall forbear giving my 
reasons lat length. 

On Rehearing. 

W ARD, Circuit Judge. We decided this case on the record before 
us. It is a creditor's action, asking for the marshaling and distribu- 
tion of the defendant's assets among its creditors, in which a receiver 
was appointed. The parties before the court were the Central Trust 
Company, trustée under the mortgage of the Third Avenue Railroad 
Company, the receiver of the Third Avenue Railroad Company, the 
receiver of the Forty-Second Street Railway Company, the défendant, 
and the receiver of the New York City Railway Company, the claim- 
ant. The claim under considération is that of the New York City 
Railway Company against the Forty-Second Street Railway Company 
on a note for $893,433.30 and a balance of open account for $107,830.- 
54. Ail parties appeared and were heard ; the trust company and the 
receivers of the Third Avenue Railroad Company and of the Forty- 
Second Street Railway Conipany combining against the claimant. 

The spécial master dismissed the claim on the open account upon 
the ground that it was not entitled to any interest, and, the items of 
interest be'mg deducted, the claimant became a debtor instead of a 
creditor of the Forty-Second Street Railway Company. He dismissed 
the claim on the note on the ground that the prima facie case made by 
the production of the note was overcome by the fact that the claim- 
ant had the stock control of the Forty-Second Street Railway Company. 
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On exceptions the Circuit Court sustained the master's gênerai 
conclusions, but sent the case back to him so tliat the claimant might 
prove so much of the claim represented by the note as was for "cur- 
rent operating debt incurred in the ordinary course of business." 

Thereupon the master after a further hearing reported that no 
part of the note represented such debt and dismissed the claim on 
the merits. The Circuit Court having confirmed the report, appeal 
. was taken from both orders to this court. 

We did say in our opinion that the note for $6, 49 1,9 6 7. 44 covering 
advances made by the Third Avenue Railroad Company in most part 
before the lease, the interest on which had always been paid by the 
Forty-Second Street Railway Company to the lessee of the Third Ave- 
nue Railroad Company, belonged to the New York City Railway 
Company. That question, however, was not necessarily involved, and 
what we saidi upon the subject is not to be regarded as binding upon 
any one, as the parties agrée that title to the note is in the Tliird Ave- 
nue Railroad Company. 

Upon the record before us the majority of the court are still of 
opinion : First, that the New York City Railway Company was en- 
titled to interest on the note for $6,491,967.44 held by the trust Com- 
pany, as income of the leased premises as well as by the practice and 
agreement of the parties. Second, that it was bound (and its receivers 
for it, having been called upon to do so) to account to the mortgagee 
for the note for $893,433.30 and for the balance of open account down 
to September 24, 1907, when it went into the hands of receivers, so 
far as it might be needed to pay the bonded debt, the same being in- 
debtedness of a controlled company. Third, that this indebtedness 
was not subject to the lien of the mortgage nor mentioned in the de- 
cree of foreclosure and did not pass by the sale, although it was men- 
tioned in the notice of sale. The right of the Central Trust Company 
with référence to it is to enforce the covenant contained in the mort- 
gage as to indebtedness of the controlled companies. Fourth, that 
between September 24, 1907, and January 12, 1908, when the receiver 
of the Third Avenue Railroad Company took possession of the leased 
premises, the receivers of the New York City Railway Company were 
entitled as officers of the court to claim any balance of open account in 
their own right. They could not be obliged to account therefor to 
the mortgagee because they were not bound by the covenant of the 
mortgagor. 

The mortgage contemplated that the Third Avenue Railroad Sys- 
tem, the , mortgaged premises, should be operated together with the 
Metropolitan Railway System as a single System, and they hâve been 
so operated by the Circuit Court. The fîrst considération in the case 
of public service corporations is performance of the duties due the 
public. For this reason the court's officers are entitled to use the 
whole income of the whole System, however derived, in operating and 
maintaining it. Barton v. Barbour. 104 U. S. 126, 135, 26 L. Ed. 672 : 
International Trust Co. v. Decker Bros., 152 Fed. 78, 83, 81 C. C. A. 
302, 11 L. R. A. (N. S.) 152. 
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This complicated and confusing case was remanded for further 
proceedings in order that any défense not set up because of the spé- 
cial master's ruling as to the claimant's prima facie case might be 
availed of. The record is very loose, even for a dépendent proceed- 
ing in an equity cause. The only thing in the nature of a pleading 
is the statement of claim by the receivers of the New York City Rail- 
way Company and the objection to it by the Central Trust Company. 
Still, the rights of the trust company in respect to the claim hâve with 
the consent of ail parties been considered, and we think they may 
be disposed of without the necessity of another independent proceed- 
ing. If further testimony is needed for the final disposition of the 
cause, it can be taken before the spécial master. 



DULUTH S. S. CO. v. PITTSBtJRG S. S. CO. 

(Circuit Court of Appeals, Sixth Circuit. July 13, 1910.) 

No. 2,027. 

Collision (§ 40*) — Steam Vessels Meeting— Mutual Fault. 

A collision occurred at night on Lake Superior between the steamer 
Sylvania, going clown, and the steamer Bessemer, golng up. The vessels 
saw each other when three-fourths of a mile apart, each having the other 
about one-balf point on her starboard bow and showing her green liglit. 
At that time they exchanged a passing signal of one whistle, but the 
Sylvania proceeded on her course or under a starboard wheel and con- 
tinued to show her green light to the Bessemer until Just before colli- 
sion, and too late to avold it, while the Bessemer proceeded under a 
port wheel. Hcld, that the Sylvania was in fault for uavigatiug con- 
trary to the agreement; that the Bessemer was also in fault for not 
stopping and giving alarm signais when it became apparent that the 
Sylvania was se navigating; and that it involved at least danger of col- 
lision, which was shortly after the first exchange of signais. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 40.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

Suit in admiralty by the Pittsburg Steamship Company against the 
Duluth Steamship Company, and cross-libel. Decree for libelant, and 
respondent appeals. Decree modified. 

This is a libel in admiralty of the Plttsburgh Steamship Company against 
the Duluth Steamship Company In the United States District Court for the 
Northern District of Ohio, growing eut of a collision of two vessels. 

The libel, the answer thereto, and a cross-libel were filed. Much évidence, 
was taken in the form of dépositions, and the case was heard before the 
district Judge. Final decree was entered In favor of the libelant, holding 
that the steamer Sir Henry Bessemer was without fault, and that the steamer 
Sylvania was solely at fault for the collision, and judgment accordingly, and 
dismissing the cross-libel. From this decree an appeal was taken by the 
libelee and cross-libelant, and the case Is now heard upon this appeal. 

Stated generally, the facts are that about 1 o'elock, on the morning of 
.Tune 13, i905, a collision occurred In Lake Superior between the steamer 
Sylvania, the property of the appellant, and the steamer Sir Henry Bessemer. 
the property of the appellee, resulting in damage to both vessels, as alleged 
In their respective libels. The Sylvania was down bound, steamlng in a south- 

*For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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erly direction, and Iieavily laden. The Bessemer was up bound, steaming in 
a northerly direction, witliout cargo. In the early part of the niglit, and up 
to a sliort tinie before the collision, both vessels had beeu navigating in a 
thiclî fog, necessitatiug the sounding of their fog signais regularly. Some 
30 minutes prior to the collision, the fog lightened, so that it was possible 
to see ahout three-quarters of a mile ahead, when the crew of the Bessemer 
sighted a steamer going in the same direction, and slightly on her starbonrd 
bow. This steamer proved to be the John B. ïrevor, which was also the 
])ro]jerty of the appellee. The Trevor and Sylvania reached a passing agree- 
meut, which was to pass port to port. To exécute this agreement, the Trevor 
changed her course 2% points to starboard, which course was maintained 
uutil a point was reached, when she with safety could straighten up and pass 
the downbound Sylvauia. Tbis latter vessel, when sighted by the ïrevor, 
was heading diagonally across tlie bow of the Trevor, passing from her star- 
board to her port side, and apparently slie did not change her course until 
she was crossing the Trevor's bow, when she straightened up, passing the 
Trevor in opposite directions, on substantially parallel lines, from 500 to 
8O0 feet apart. It was when the Pylvania was crossing, or had .iust crossed, 
the bow of the Trevor that the Sylvania and Bessemer sighted each other. 
The colliding vessels were then three-quarters of a mile apart. The Sylvania 
was 504 feet keel, and the Bessemer 413 feet keel. They were navigating 
from 7 to 12 miles per hour, approaching each other almost head on. 

The range lights are white and sitnated above the boat, one higher than 
the other ; the lower one being near and above the bow, and the higher one 
further astern. When approaching the vessel head on, thèse two lights are 
closed ; that is, in Une. As the vessel turns from this position, thèse lights 
open, and their relation each to the other aids the navigator in determining 
her position and course. There are also a red light and a green light. They 
are situated on the opposite sldes of the bow of the vessel. The red light 
is on the left or port side. The green light on the right or starboard side. 
A correct understanding of the relative positions of thèse lights will materi- 
ally ald in the proper understanding of the case. 

Frank S. Masten and Harvey D. Goulder, for appellant. 
Hermon A. Kelley, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALL, District Judge (after stating the facts as above). When 
thèse colliding vessels became factors in their proper navigation in 
relation to each other, it was their plain duty to hâve reached a passing 
agreement by the exchange of signais for that purpose. But this they 
failed to do. The Sylvania introduces évidence tending to show that she 
attempted to establish an agreement with the Bessemer to pass star- 
board to starboard from the time that she picked up the lights of the 
Bessemer until the collision became imminent, and had sounded a two- 
blast signal for that purpose three times, but received no response from 
the Bessemer. This évidence is contradicted by the crews of the 
Bessemer and Trevor. The Bessemer introduces évidence tending to 
show that she had reached a passing agreement with the Sylvania to 
pass port to port by exchanging one-blast signais with the Sylvania as 
often as four times, but that the Sylvania continued to steer her course 
contrary to this agreement. The court below took the view insisted 
upon by the appellee, and held that the collision was occasioned solely 
by the fault of the Sylvania. We agrée with the trial court to the 
extent only that the fault of the Sylvania contributed in part to the 
coUison. 

180 F.— 42 
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A more difficult question arises, however, as to the trial court's ac- 
tion in holding that the Bessemer was not guilty of any négligence that 
contributed to the collision. The testimony of the crew of the Trevor 
throws but little light on the situation. Their testimony is that the 
two colliding vessels exchanged only one single blast signal, and that 
occurred when the Sylvania was abreast of the Trevor. 

The crew of the Bessemer testify that she and the Sylvania exchang- 
ed four single blast signais, while the crew of the Sylvania testify that 
she sounded three two-blast signais, and exchanged only one single 
blast signal with the Bessemer, and this was just a few moments be- 
fore the collision. We shall not further notice the évidence of the 
crew of the Trevor, nor that of the Sylvania in determining the ques- 
tion of négligence on the part of the Bessemer, but base the décision 
of that question alone on the testimony of the Bessemer's crew, and 
it shows substantially the following facts : Thèse vessels were three- 
quarters of a mile distant from each other when first sighted. They 
were approaching nearly head on, perhaps each was slightly on the 
starboard quarter of the other. The Sylvania was passing, or had 
just passed, the stem of the Trevor, showing her green light to the 
Bessemer, and continued showing her green light until within two 
lengths from the Bessemer. During this time the two vessels were 
exchanging one-blast passing signais, and yet the master of the Besse- 
mer saw that the Sylvania was being managed as if under a two-blast 
signal ; that is, steering her course to her lef t or port side contrary to 
the signais which the crew of the Bessemer say were exchanged. 

The Sylvania had proceeded from a point three-fourths of a mile 
away to within a length and a half or two lengths of the Bessemer, 
under an agreement to pass port to port, while ail the time she was 
moving in a direction contrary to the passing agreement, and across 
the bow of the Bessemer, which had begun to change her course to 
starboard on exchange of the first passing signal, and up to a few 
moments before the collision she had swung four points to starboard. 
The Sylvania was not steered in accordance with the agreement until 
within a length or two lengths away, when she changed her course, in 
an attempt to pass port to port. It was then too late, and the collision 
occurred. When the Sylvania was opposite the stern of the Trevor, 
she showed her green light to the Bessemer. She was moving as if 
under a two-blast passing signal, down across the bow of the Besse- 
mer, but exchanging one-blast signais, according to the testimony of 
the Bessemer crew. 

It must hâve been clear to the Bessemer that something was radical- 
ly wrong with the Sylvania, or that there was a grave misunderstand- 
ing as to the passing agreement, and yet the Bessemer did not stop 
or blow an alarrn signal. "In order to détermine where the fault lies, 
it usually becpmes necessary to examine with care the conduct and 
orders of those in charge of the respective vessels from the time the 
vessels came in sight of each other to the time they came together." 
The Wenona, 19 Wall. 41, 22 U Ed. 52. This rule is important 
hère. When the colliding vessels became factors in their proper navi- 
gation with relation to each other, they were three-quarters of a mile 
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apart. Each of them had the other on her starboard quarter about 
one-half point. Had this relation continued, the vessels would hâve 
passed starboard to starboard in safety. The Sylvania was abreast of 
the Trevor when the second one-blast signais were exchanged, show- 
ing her green light to the Bessemer, when on the Trevor's stern, ac- 
cording to the witness, Capt. Hoag, of the Bessemer. He was then 
asked as follows: 

"Q. If the Sylvania was making the course that you hâve (lescribed, would 
not that mdk-ate danger to you? A. It did when she showcd Uer green light; 
not before that. 

"Q. You could see that she (Sylvania) was swlnging by her lights, couldn't 
you? A. Yes, sir. 

"Q. Quite contrary to her signais? A. Yes, sir. 

"Q. And then she proceeded in that course from the time she was abreast 
of the Trevor, at least until just before the collision, when you say you saw 
her swing slightly, as if under a port helm? A. Yes, sir. 

"Q. Where was she when she showed her red light? A. About a length 
and a half ofC, a length anyway." 

Under thèse conditions, the Bessemer did not stop nor blow the 
danger signal. 

Witness Bugge, mate of the Bessemer, says that he exchanged one- 
blast signais with the Sylvania the second time when she was abreast 
of the Trevor. The third time a little past the Trevor, when she was 
swinging on hère starboard wheel. 

He then said to the master: 

"There issoniethiug wroiig with that fellow. He is swlnging on his star- 
board wheel, instead of on his port wheel, I believe. 
"Captain : Yes ; I believe he is, we will hâve to stop and back. 
"Mate: Yes; we will." 

But he did not stop, for the mate says about that time he blew the 
f ourth signal, and then said to the master : 

"We will liave to back. He is swinging aud we will never clear him. 
"Captain: Ail right, back her." 

The master and mate of the Bessemer substantially corroborate each 
other in their testimony, which clearly shows that danger was apparent 
ail this time, and yet the Bessemer was not stopped, nor danger sig- 
nais given. "The lesson that steam vessels must stop their engines 
in the présence of danger, or even of anticipated danger, is a hard one 
to learn, but the failure to do so bas been the cause of the condemna- 
tion of so many vessels that it would seem that thèse repeated admoni- 
tions must, ultimately, hâve some elïect." The New York, 175 U. S. 
187, 20 Sup. et. 67, 44 !.. Ed. 126. 

What was the Bessemer's duty under her own testimony? The 
master of the Bessemer sâw that the Sylvania was not doing her duty 
under the passing agreement which he says had been reached, and that, 
if her course was kept up, a collision was inévitable, yet he relied upon 
the Sylvania to change her course so as to pass according to the agree- 
ment as the Bessemer understood it, and he continued to rely upon the 
Sylvania to avert the accident, until it was too late for either to do so. 

To the Bessemer it was a clear case of apparent danger of collision, 
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with time to avoid it. She could hâve stopped or blown the danger 
signal when it was first apparent that the Sylvania vvas less than three- 
quarters of a mile away, moving rapidly, and in violation of the pass- 
ing agreement. U. S. v. Erie R. R. Co., 173 Fed. 50, 96 C. C. A. 538 ; 
Hall V. Chisholm, 117 Fed. 807, 55 C. C. A. 31 ; Lake Transportation 
Co. V. Gilchrist Transportation Company, 142 Fed. 89, 73 C. C. A. 
313 ; The Elphicke, 123 Fed. 405, 59 C. C. A. 286. As has been seen, 
it appears that the crew of the Bessemer heard the signal of one blast 
from the Sylvania when three-quarters of a mile away, which was 
twice repeated. She was showing her green light, when she should 
hâve taken the opposite course and shown her red light. The Besse- 
mer was apprised of the fact that the Sylvania was violating a rule of 
navigation, and prompt action was required to avoid a collision. 
"Nothing is better settled than that if a steamer be approaching an- 
other vessel which has disregarded her signais, or whose. position or 
movements are uncertain, she is bound to stop until her course be 
ascertained with certainty." The New York, supra. 
And again: 

"Aud If the vessels shall hâve approaehed within half a mile of each other. 
both shall reduce their speed to bare steeragevvay, and, If necessary, stop and 
reverse." Rule 26 of the Whlte I^aw. _ , , , 

If it were permissible for those responsible for the navigation of a 
great vessel having in their care human life as well as property to 
speculate as to whether they should adopt the safest course or one less 
safe, when both are equally open to them in the face of real or ap- 
parent danger, perhaps the Bessemer under ail the facts should escape 
liability in this case. But such spéculation should not be tolerated nor 
excused. Navigation is fraught with such great danger both to life 
and property that it would be most hazardous if the courts should ap- 
prove a rule of action less exacting than that which requires of the 
officers of vessels when in the face of danger, real or apparent, in ail 
cases, if within the range of possibility, to promptly adopt that course 
that is the safest and which offers the greatest assurance of avoiding 
such danger. 

A careful examination of the évidence in this case leads to the con- 
clusion that the Bessemer was also guilty of négligence, which con- 
tributed to the collision in not stopping and reversing her engines be- 
fore the vessels came so close together that it was impossible to avoid 
the accident, and in not blowing the alarm signal. Both vessels were 
guilty of faults which were concurrent in causing the collision. 

The decree below, in so far as it holds that the Bessemer was with- 
out fault, will be reversed In so far as it decrees that the collision 
was occasioned solely by the négligence of the Sylvania, it will be 
modified in accordance with the views expressed in this opinion, and 
the case remanded with directions to ascertain the damage sustained 
by the Sylvania, and the total amount of damage to both vessels will 
be divided equally between them. 

In other respects the decree below is afîîrmed. The costs of this 
appeal will be equally divided. 
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NOTE. — The following Is the opinion of Tayler, District Judge, In tlie court 
lelow: 

TAYLER, District Judge. Tliis Is a case of collision between libelant's 
steamer Sir Henry Bessemer and respondent's steamer Sylvania. The re- 
spondent has also flled a cross-libel against the Bessemer. The collision oc- 
curred about 1 o'clocli on the mornlng of June 13, 1903, on Lake Superior, a 
short distance south of Whiteflsh Point. For some time before and some time 
after the accident the weather was thlek and foggy, but at the time immedi- 
ately related to the accident itself it had somewhat cleared up. While I do 
not doubt that there was some fog interfering with perfect vision, yet ail of 
the witnesses agrée that the llghts of the vessels could be distingulshed at 
least a mile away. Both are large vessels, the Bessemer beîng 413 feet ou 
her keel, with a beam of 48 feet, and the Sylvania 504 feet on her keel, with 
a beam of 54 feet. The Bessemer was golng north, light, and the Sylvania 
was eoming south with a cargo of over 8,000 tons of ore. The whaleback 
steamer, J. B. Trevor, also belonging to the libelant, was about three-quarters 
of a mile north of the Bessemer, and consequently passed the Sylvania a very 
few moments before the collision. It thus apijears that those of the Trevor's 
crew who were on deck had an opportunity to see the movements of the ves- 
sels up to the time of the collision. 

It seems that practlcally everybody, on ail three of the vessels, who saw the 
collision and had knowledge of the conditions just preceding the collision, tes- 
tified. The master and crew of the Trevor, being in the employ of the libel- 
ant, may be sald to be Intorested, or at least not wholly dlsinterested, wit- 
nesses, and of course that clrcumstance must hâve some weight in determining 
their credibllity. They are more likely to testify in favor of the side which 
employs them than in favor of the side which does not employ theni ; but they 
are less ïikely, it seems to me, to be interested, and hence to be untruthful 
or mlstaken, than those employed on board a vessel the propriety of whose 
movements is challenged. In the latter case there is not only the same em- 
ployer, but a question of propriety of conduct on the part of the very person.s 
who are testifying, or of their immédiate associâtes on board the vessel. So 
far, therefore, as the mère matter of interest or préjudice is concerned, It 
seems to me that the testimony of the witnesses on the Trevor is entitled to 
more weight than that of the ofBcers and crews of the Sylvania and of the 
Bessemer. 

The testimony is irreconcilably conflicting, both as to the signais which 
passed between the Sylvania and the Bessemer and as to their relative loca- 
tions as affecting the natural movement which each one was likely to expect 
the other to make. The Bessemer claims that she and the Sylvania four 
times exchanged one-blast signais for the vessels to pass iwrt to port, the last 
exchange occurring immediately before the collision. The Sylvania, on the 
other hand, claims that she twice gave the signal of two blasts for the vessels 
to pass starboard to starboard; that the Bessemer did not answer either; 
that she then gave another signal of two blasts, to which the Bessemer re- 
sponded with one blast, to which the Sylvania replied with one; and then in 
endeavoring to make what the captain said was impossible to do, but was the 
best he could do, the effort to pass port to port, the collision occurred. The 
Bessemer claims that when the Sylvania was passiug the Trevor on the Tre- 
vor's port side, and some 600 feet away, she showed her red light to the Bes- 
semer, which would mean that the course of the Bessemer was on the port 
side of the Sylvania. 

The crew of the Bessemer claim that she was on her course in a northerly 
direction a little on the port side (from a quarter to half a point) of the Tre- 
vor's course, and gradually crowding in toward the Trevor's course, so that 
when she should reach Whltefish Point she would be about in the Trevor's 
wake. The crew of the Trevor who saw the Bessemer say that she was so 
near to the Trevor's course that she showed both her red and green lights and 
her range lights were about closed ; that if the Sylvania had continued on her 
course as she was going when passing the Trevor, and the Bessemer had con- 
tinued on her course as she was going at that moment, the two vessels would 
hâve passed each other a considérable distance apart port to port. The crew 
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of the Sylvania claim (liât as she passed tlie Trevor she picked up the Besse- 
mer's green light, wliich woulcl lmp\j that the natural course of passage, If 
she and the Bessemer did not change their couree, would be starboard to star- 
board. 

It seems to me that the weight of the testlmony Is overwhelmingly In favor 
of the clalm that the relative positions of the vessels prior to the movement 
when a dangerous situation arose were as claimed by the crew of the Besse- 
mer and of the Trevor. The vpheelman of the Sylvania, while passing, or just 
after having passed, the Trevor, aeeording to his own testlmony and that of 
his master and mate, starboarded hls helni and thus gave his heavy vessel a 
swing to port. I am inclined to the opinion that thls movement was not care- 
fully vFatched In relation to the movement of the Bessemer ; that her speed 
was not cheeked to less than seven or elght miles an hour ; that, while not 
foggy, It was yet somewhat murky, and a careful watch was not kept of the 
situation of the lights of the Bessemer ; that he swung too much to port, 
more than he Intended, and he continued to swing too long ; and that, before 
it was dlscovered that a situation of danger had come about, an elïort was 
made by both vessels to avold a collision without suceess. It is possible that 
neither the Sylvania nor the Bessemer acted with the best Judgment at the 
moment when serious danger of collision was apparent ; but I thlnk that both 
parties were then In extremis, and that neither ought to be held responsible 
for that whlch oceurred In the way of seamanshlp after the Sylvania gave the 
last single blast. 

ïhe master of the Sylvania testifles that when the Sylvania blew her two- 
blast signal the third time, and the Bessemer responded with one blast, the 
two vessels were from 1,200 to 1,500 feet apart, and the latter vessel was 2% 
points to the starboard of the Sylvania's course ; that if neither had changed 
her course the vessels would hâve passed each other starboard to starboard 
about 1,100 feet apart. Then it was, so this wltness says, that the Bessemer 
changed her course and the Sylvania gave her one-blast signal. I would not 
prétend to say that, if thèse relative positions of the two boats when the Bes- 
semer blew this one-blast signal are glven by the master of the Sylvania with 
substantial aecuracy, the results whlch followed eould not occur. If they are, 
then the movements of the Bessemer must bave been so erratic as to chal- 
lenge the sanlty of her wheelman or suggest a purpose on her part to ram the 
Sylvania : and it of course follows that if, at the time the Sylvania was pass- 
ing the Trevor, the Bessemer was 2% points to the starboard of the Sylvania's 
cfftirse, the witnesses from the Trevor are manlfestly fabricating their testl- 
mony. Nor do I see how it is possible, under ail the other apparent circum- 
stances in the case, that the Bessemer could bave teen in the position which 
the Sylvania placed her in, at the time when the Sylvania was passing the 
Trevor, and a collision occur practically exactly astern of the Trevor. 

If I were not as well satisfied as I am with the gênerai truthfulness of the 
aceount given by the crew of the Bessemer and of the Trevor as to the sig- 
nais ard as to the relative positions of the boats. I would still bave to résolve 
the (juestions in this case against the Sylvania, because of the failure of her 
master to act with due eare, under the eircumstances, when, if it be true, as 
claimed by the Sylvania's crew, the Sylvania, having twlce blown for a star- 
board to starboard passing without anj' response from the Bessemer, still con- 
tinued on her way; her master claiming that he did not apprehend any dan- 
ger and that he had no doubt that the Bessemer understood the movement of 
the Sylvania. In a word, I conclude that the Sylvania proceeded on her 
course under sueh eircumstances as Imperatively demanded that she should 
wholly check her headway, or give the danger signal, or both. I eannot see 
how the conduct of the master of the Sylvania can be excused, in view of the 
fact that her signais were not responded to and that the collision oceurred. 
The only excuse given for the failure of the Sylvania to apprehend that the 
situation was dangerous is that vessels often fail to respond to passing sig- 
nais. That may be admitted. It pfoves nothing more than that careiessness 
does not always resuit disastroiisly. 

As to what thls situation was as respects the point that I bave Just made, 
the followlng référence to the testlmony of the chief mate of the Sylvania will 
show us how that vessel was at fault, in view of the Bessemer's failure to 
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respond, and In vlew of the crossed signais. This witness saj-s tliat he tliinks 
they were about a mile and a half from the Bessenier when he saw her grecn 
light and then her open range lights. Quoting from his testimony, we find 
this: "When we saw her green light and her range light. and the way they 
headed, we biew her two blasts of our whistle. didn't get auy aiiswer and hlew 
two more, waited a short time and didn't get any answer and lilew two more. 
At that time she answered us with one." Ile then goes on to say tliat when 
the Bessemer, with one blast, answered the Sylvania's third signal of two 
blasts, she was abont three-qnarters of a mile away. It seenis to me that the 
failure twice to answer the Sylvania's two-blast signal, and theu the answei' 
of one blast to her third two-blast signal, imposed a duty of care whicli the 
Sylvania conspicnously failed to regard. 

Kor can we aceept, npart from the eonsidei-ations whieh I hâve already pre- 
sented, the theory of the Sylvania's crew as to the gênerai condnct of the Bes- 
semer, except npon the theory that the Ressemer deliberately ran ont of her 
«ourse, upon discovering the location of the Sylvania, and ran into her. Cer- 
tainly the conduct of tlie Bessemer, under the circunistances of the case as 
claimed by the liljelant, can be otherwise reconciled with no consistent theory 
of human conduct. 

I therefore am clearly of the opinion that the libelant bas made out Us case 
and that the cross-libel should be dismissed. 
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(Circuit Court of Appeate, ïhird Circuit. July 12, 1910.) 

No. 1,339. 

1. JuDGMENT (§ 199*) — Tbtal (§ 139*) — Takixg Case feom Juby— Sufficiency 

or Evidence. 

If the évidence in a case is such that a verriiet for the plaintiff rea- 
eonably could be found by the jury in the honest diseharge of their duty, 
the court cannot projierly give a binding instruction for défendant, nor 
render .ludgment for him non obstante veredicto. 

|Ed. Note. — For other cases, spe Judgment, Cent. Dlg. § 3-87 ; Dec. Dig. 
§ 199;* Triai, Cent. Dig. § 33S; Dec. Dig. § 139.*] 

2. Mastee and Sebvakt (§ 286*) — Action foh Injuky to Sebvant — Questions 

roB Jtjey. 

Evidence considered in an action by an employé in a steel car manu- 
facturing plant to recover for an injury, and held sufflclent to warrant 
the subniission to the jury of the questions of defendant's négligence ia 
permitting an olectric crâne to become and remain out of repair, aud 
whether the Injury was due to such defective condition of the crâne. 

[Ed. Note. — For other cases, see Ma.ster and Servant, Dec. Dig. § 236.*] 

In Error '«o the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Charles Weisser against the Pressed Steel Car Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

W. S. Dalzell, for plaintiff in error. 
Rody P. Marshall, for défendant in error. 

Before LANNING, Circuit Judge, and BRADFORD and ARCH- 
BALD, District Judges. 

BRADFORD, District Judge. The Pressed Steel Car Company, a 
corporation of New Jersey, has taken this writ of error to reverse a 

•For other caBes see eame toplc & % numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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judgment recovered against it for $1,000 in the Circuit Court of the 
United States for the Western District of Pennsylvania in an action 
of trespass brought by Cliarles Weisser, a citizen and résident of Penn- 
sylvania. 

There are three assignments, of wliicii the third has been abandoned. 
The other two are to the efïect that the court below erred, first, in 
denying a motion for a judgment non obstante veredicto; and, second, 
in refusing to give an instruction to the jury that under ail the évi- 
dence in the case the verdict must be for the défendant. Thèse two 
assignments présent the question whether there was évidence in the 
case from which the jury in the due exercise of its proper function 
could find a verdict for the plaintifï. The gênerai rule that in civil 
causes before a jury a verdict should be rendered in accordance with 
the prépondérance of the évidence cannot by reason of the infirmities 
of human judgment always be enforced. Reasonable and honest men 
often widely difïer in the conclusion to be drawn from a given state of 
évidence. If the évidence was such that a verdict for the plaintifï 
reasonably could be found by the jury in the honest discharge of their 
duty, the court below properly refused to give a binding instruction 
for the défendant, and properly denied the motion for judgment non 
obstante veredicto. 

The action was brought to recover damages for personal injuries 
sustained by the plaintifï while in the employ of the company at its 
Steel car works in Allegheny county, Pa., February 1, 1907. The 
plaintifï had been so employed for a period of about six months prier 
to the occurrence of the accident. On entering the service of the com- 
pany, his employment was checking materials brought into the works 
for manufacture. He served in that capacity for a month, and then 
became assistant foreman of the shearing department of the forge 
plant. In carrying on the opérations of the company an electric over- 
head traveling crâne from 20 to 30 feet above the fîoor was used to un- 
load from cars steel in pièces or slabs from 12 to 18 feet long, 3 to 4 
inches wide, and 1 inch thick. The crâne load consisted of about 20 
such pièces, and was raised by means of chains looped around each 
end of the load and attached to a hook suspended from the crâne. 
Having been raised to a proper height, the crâne carried the load until 
it was over the desired place of deposit, and then lowered it to the 
ground or floor. Where it was intended to place one crâne load of 
steel upon another, it was customary to lay two pièces of scantling on 
the top of the load first lowered in order that the second load when 
placed on it might be supported without causing any spreading. and 
also to permit the ready removal of the chains from under the second 
load. On the day of the accident, and shortly before its occurrence, 
the plaintifï was directed by the gênerai foreman of the forge plant, 
owing to the absence of the regular checker, to unload, place, and check 
a car load of such steel pièces which had just arrived. Before the ac- 
cident one crâne load had been taken from the car, carried to the 
proper point and lowered to the floor, and the plaintifï had placed 
scantling on the top of the load. By reason of the proximity of some 
buggies or tram cars containing steel only a very narrow space was 
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left to Le occupied by the plaintiff in the discharge of his duty, and, 
when the second crâne load came in contact with the first, the steel 
pièces "kicked out," striking the plaintiff, and causing the injuries for 
which the jury awarded damages. The opération of the crâne at the 
time of the accident was in charge of one Morrison. In his statement 
of claim the plaintiff allèges, among other things, that his injuries were 
sustained through the négligence of the company in failing to hâve a 
crâne and its appliances in a proper and safe condition, and in failing 
to make proper inspection of the same. The plaintiff testified: 

"I had to get between thèse two buggles of iroii that I had eut during the 
day — between thèse Iniggies of irou and this pile that was hanging in the 
r-hains and also the pile on the gronnd. When pnllod in, the crâne commenced 
to slip, and, before I conld get ont, the welght had gone to the bottom of the 
pile o£ iron, and it spread and fell on both my legs. * * * 

"Q. Had you ever worlied at that crâne before? A. When I 'first started 
to work there. Only worked a week. 

"Q. How long liefore? A. Over flve nionths. 

"Q. When you worked on that erane five months before, was It in good con- 
dition? A. Yes, sir. * * * 

"Q. Would it slip when it was in good condition? A. No, sir. 

"Q. Do you know what would cause it to slip? A. I would imagine that 
the brake was oirt of order. * * * 

"Q. Did you know that this erane would slip before it hurt you? A. No, 
sir?" 

The witness Clark, who was the regular checker and had been work- 
ing at the crâne for some weeks next before the accident, testified: 

"Q. Ddd you work at that crâne before the day that he was hurt? A. Yes, 
.sir. 

Q. For how long? A. Well, I don't just recall how long. It was for a 
couple of months before that, may be more. * * * 

"Q. For the couple of months that you were at the crâne, what did you 
hâve to do with tlie erane? A. When the cars would corne in, I had to check 
the niaterial and take the crâne, and lift it where I thought it ought to be 
placed. 

"Q. What did you do with référence to placing it? A. Dirccted the hook- 
ons whereabouts to put it. * * * 

"Q. Wliat was the condition of that crâne on the day that Mr. Weisser was 
hurt? A. Well, hefore and after Charlie got hurt the crâne was in no condi- 
tion to work. The erane would slii) when \ve would hâve a heavy load. 

"Q. For how long before Charlie was hurt would the crâne slip? A. That 
I couldn't say positive. * * * 

"Q. Could you tell from the way the crâne sllpped what was the matter 
■with it? A. Yes, sir. 

"Q. What was the matter with it? A. Well, the brake band was loose, and, 
when we would' hâve a heavy load, they would bave to use the power to liold 
it, aud, if you were to shove the lever back into eeuter, the load would go 
down. 

"Q. If the crâne was in good working order and you would shove the lever 
to the center would tlie load go down? A. It oughtn't to. I don't think it 
should. 

"Q. When this crâne was in good order, would it? A. No, sir." 

The witness W. G. Weisser, a brother of the plaintiff, who had becii 
employed at the works of the company for a year and a half before the 
accident, testified : 

"Q. Did you know this crâne that he was injured at? A. Yes, sir. * * * 
"Q. Do you know the condition that crâne was in before your brother was 
injured? A. Yes, sir. 
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"Q. For how long before? A. Two — posslbly three weeks. 

"Q. What condition was it in? A. I considered it In very poor condition. 

"Q. Explain wlierein It was in poor condition? A. When they had a load 
on — a rather heavy load — it would slip. 

"Q. If it was in good condition would, it slip with a load on? A. No, sir ; 
it shouldu't. I wouldn't think so. * * * 

"Q. How long before this accident do you suppose it was that you bad 
even passed around in this forge department? A. Several times two or tbree 
weeks before. 

"Q. ïbe last time was probably two or three weeks before this accident? 
A. The last tlme was about a week before. 

"Q. Was the crâne in the condition that you describe — slipplng, the week 
before? A. It was." 

Morrison, a witness for the company, who operated the crâne at the 
time of the accident and had been working in the forge department a 
considérable time prior to its occurrence, testined : 

"Q. WTiat was the condition that crâne was in at the time of this accident? 
A. It was in perfect condition. * * » 

"Q. Did you hâve any dlfficnlty for a week before this accident, or at any 
tlme before this accident, wlth regard to not belng able to hold a load on this 
crâne? A. No, sir. * * * 

"Q. Hadn't it been slipping when you had a heavy load on for three weeks 
before that? A. It uever did. * * * 

"Q. At the time Mr. Weisser was injured, will you just state what you 
were doing? A. We were unioading a car oE steel, and we had takcn one lift 
ont of the car and placed it in the mill, and was taking another lift out and 
was placing it down on top of the other pile. The steel was ail over snow 
and Ice, and, when I lowered, I seen the chaln was going to foui, and I held 
tlie load until he got some sticks to put under it. He motioned to lower, and 
I didn't lower beeause I saw he was in a dangerons position. He motioned a 
second time and still I didn't lower. He motioned a thlrd time and I lowered, 
and the bottom pile kicked out and caught bis leg. 

"Q. You had control of the crâne ail that time? A. Yes, sir. 

"Q. IIow long do you suppose you held that load there? A. I held It after- 
wards untll they came back from the office and the hook-ons came back, and 
we lowered it on the samo pile. 

"Q. The same load? A. Yes, sir. 

"Q. Was it the load that injured Mr. Weisser's leg, or was It the klcking 
out of the niaterial you had already dumped? A. The klcklng out of the ma- 
terial already dumped." 

There was thus a direct conflict between Morrison and the plaintifï 
and his witnesses touching the condition of the crâne at and before the 
time of the accident. We do not think that the fact that just after the 
accident the second crâne load was raised and held suspended for 
some time necessarily excludes the idea that a slipping' occurred im- 
mediately before the accident. Morrison is the only witness who tes- 
tified that there was no slipping at the time of the accident. The évi- 
dence on the part of the company as to the condition of the crâne for 
some time previous to the accident is by no means conclusive or even 
satisfactory. Aside from Morrison and the physician who attended 
the plaintiff, there were only three witnesses examined, Neylon, Antes, 
and Corcoran. Neylon was the gênerai foreman of the forge depart- 
ment of the company. He testified : 

"Q. What do you hâve jurisdiction over? What are your duties? .Tust 
stute them generally as gênerai foreman of the department. A. My duties 
pre gênerai supervision of ail the work wlthin my department. 
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"Q. Would yoTj hâve anytliing to do wlth the opération and maintenance 
of the crânes In Jour departmeut? A. That's under another départaient, but 
they put men in there to handle my work for me. * * • 

"Q. Do you know what the condition of tlils crâne was wlth référence to 
being in proper repair? A. I couldn't answer that, as I didn't go iuto the dé- 
tails of the repairs. I hâve heard it was in first-class condition. That would 
corne under the electrlcal department." 

Antes, who was the foreman of the electrical department of the Com- 
pany, testified: 

"Q. You were foreman at the time Mr. Weisser was injured? A. Tes, sir. 

"Q. What is your .System down there witb référence to the repair and main- 
tenance of the crânes? A. The crâne operator, coming on duty there moming 
or night, Is to examine hls crâne thoroughly, and see that it is well oiled, and, 
in case everythiug is not as" it should be, he is to report it to the repairman 
before he moves it. 

"Q. If there is a report of that klnd, does the rejjalrman go to work right 
away on it? A. Yes, sir. * * * 

"Q. If that crâne had been out of order, would you or would you not hâve 
knovvn it? A. Yes, sir. 

"Q. You would hâve known It because the craneman would hâve reiwrted it? 
A. Yes, sir. 

"Q. Your inspection of the crânes was done by the cranemen? A. l'es, sir; 
he usually inspected the crânes moved and reported to the repairraen. 

"Q. The cranemen were the inspectors? A. Not altogether. We hâve in- 
spectors that hâve nothing else to do but go around aiid inspect the crânes, 
and require them to thoroughly Inspoct ail our crânes at least once a week. 

"Q. If this crâne had been out of order, and It had tieen siippiiig with a 
heavy load on, It was the duty of that craneman to ascertaln that fact by an 
examination and report it to you? A. To the repairman. 

"Q. He Is supposed to report to the repairman who bas somebody hâve it 
done? A. Yes, sir. 

"Q. Wouldn't you be the man he would report to? A. If he couldn't get the 
repairman — ealled the chief repairman. Ail reports went to him. 

"Q. You said you would bave known it if It was out of order? A. I would. 

"Q. It might hâve been out of order and you not know of it? A. The re- 
pairman kept reporting to me. 

"Q. If the repairman wouldn't report it to you, you would not know it? A. 
No ; I wouldn't. 

"Q. You made no examination of it yourself? A. lï it was a bad case, I 
did. 

"Q. You don't know anytliing about this particular crâne that Morrison was 
running that day? A. I didn't hear of it directly that day ; no, sir." 

Corcoran, who was chain inspecter of the company, testified : 

"Q. Were you acting in that capacity In February, 1907? No, sir; I had 
an assistant at that time and I was doing the office work in connection with 
helping him. He done ail the inspecting himself. 

"Q. Do you mean inspecting the chains that are attached to the crânes? " A. 
The hook-on chains and the drum chains. 

"Q. Did you personally know anything with regard to the condition of this 
crâne in which Mr. Weisser was Injured? A. No, sir; nothing more than our 
reports. I would like to state in that connection with my oIÉce work I took 
ail the crâne delays — 

"Q. That is not in answer to my question. A. Well, as far as I know, noth- 
ing." 

No crâne inspecter was produced by the company to testify as to the 
actual condition of the crâne at and before the time of the accident. 
There was évidence strong enough to be submitted to the jury that the 
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crâne was in an improper and defective condition at that time and that 
by reason of such condition a slipping occurred which permitted the 
second crâne load to corne in contact witli the first in such manner as 
îo cause the injuries complained of, and, further, that such defective 
condition of the crâne had continued for such a length of time as to 
warrant the jury in charging the Company with notice thereof and with 
responsibility for failure to repair it before the time of the accident. 
While it must be conceded that the case made by the plaintiff was not 
a strong one, we think, for the reasons above given, tlîat there was no 
error in refusing a binding instruction for the défendant and in deny- 
ing the motion for judgment non obstante veredicto. 

The judgment below must be affirmed, with costs, and it is so or- 
dered. 



PATTERSON et al. v. ROBINSON BROS. & CO. 

(Circuit Court of Appeals, Third Circuit. July 6, 1910.) 

No. 49 (l,lî9). 

1. Triai, (§§ 329, 331*) — Sufficiency of Verdict— Responsiveness to Issues. 

Plaintiffs sold a clay works plant on leased land to défendants, and 
gave possession, also contracting to sell défendants the sewer pipe and 
fittings on tiand at a stated price for each grade ; the contract providlug 
that, in the event of a disagreement as to the grade, each party should 
sélect an arbitrator and the two should fix the grades, but before acting 
should also sélect a third arbitrator, who in the event of their disagree- 
ment should make a décision, whieh should be final. Plaintiffs brought 
an action to recover for the pipe and fittings, whieh it was alleged de- 
fendants had taken and disposed of wlthout any agreement as to the 
grades, and also the value of other property and materials left on the 
premises, valued at over $200, which it was alleged défendants had cou- 
verted to their own use. HclO; that a verdict flnding "for the défendants 
on the ground that in the opinion of the jury the plaintiffs did not make 
proper effort to agrée upon a third arbitrator to appraise and value 
the sewer pipe sued for, as provided in the agreement on Avhich suit is 
brought," was insuffleient to support a judgment, since it made no dis- 
position of the issues as to the other property sued for, upon which évi- 
dence was introduced, and was incouclusive and indeflnite and ineffectuai 
as to the issue passed on ; there being no provision of the contract re- 
quiring the parties to take any action toward selecting a third arbitrator, 
which was the only ground on which it was based. 

[FJd. Note. — For other cases, see ïrial, Cent. Dig. §§ 774^783 ; Dec. Dig. 
Il 329, 331.*] 

2. Appeal and Eeeob (§ 204*) — Record— Présentation" or Gbounds of Re- 

viEW— Verdict. 

A verdict is a part of the record, and no exception is necessary to sup- 
l)ort an assignmeut of error raising the question of its sufficieney. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1533- 
1535 ; Dec. Dig. § 264.*J 

In Error to the Circuit Court of the United States for the Middie 
District of Pennsylvania. 

Action by Luther M. Patterson, Joseph C. L,ukens, Emily I. Yerkes, 
and Thomas Robinson, doing business as L,. M. Patterson, & Co., 

•For other casée see same topic & § nhmbbk in Dec & Aœ. Digs. 1907 to date, & Rep'r Indexes 
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against Robinson Bros. & Co. Judgment for défendant (159 Fed. 
303), and plaintifïs bring error. Reversed. 

T. C. Hippie and A. H. Coggins, for plaintiffs in error. 
C. La Rue Munson, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BRADFORD, District Judge. Luther M. Patterson, Joseph C. Lu- 
kens, Emily L Yerkes and Thomas Robinson, doing business as L- M, 
Patterson & Company, the plaintiffs in error, brought an action of as- 
sumpsit in the court of common pleas of Clinton County, Pennsylvania, 
against The Robinson Brothers and Company, a corporation of Ohio. 
The suit was duly removed to the court below and there tried before 
a jury, which after the delivery of the charge of the court returned the 
following verdict: 

"Now, to wit: June 19, 1907, the jury find a verdict for the défendants on 
the ground that in the opinion of the jnry the plaintiffs did not niake proper 
effort to agrée upon a third arbitrator to appralse and value the sewer pipe 
sued for, as provided in the agreement on which suit is brought." 

Motions for a new trial and in arrest of judgment were denied and 
judgment on the verdict was entered for the défendant. There are 
many assignments of error, of which it is necessary to consider only 
the last two, as f ollows : 

"ïbe court also erred In receiving and taking from the jury their written 
verdict in the form it was rendered and in discharging the jury thereafter 
from further considération of the cause ; said verdict being inconcluslve, in- 
deflnite and Ineffectuai and not eoverlng or disposing of ail the Issues or ques- 
tions involved in the case, and submitted to the jury. This verdict as rendered 
by the jury, recelved by the court and flled in this case is as follows: 'Now, 
to wit: June 19, 1907, the jury find a verdict for the défendants on the ground 
that in the opinion of the jury the plaintiffs dId not make proper effort to 
agrée upon a third arbitrator to appralse and value the sewer pipe sued for 
as provided in the agreement on whicb suit is brought.' " 

"ïhe court also erred In directing judgment to be entered and In entering 
judgment for défendants on said verdict; after overruling plaintiffs' motion 
for a new trial." 

The plaintifïs on and for some time prior to December 16, 1901, 
were engaged in manufacturing and selling clay sewer pipe, fittings 
and other clay products in Lock Haven, Pennsylvania, and in the 
conduct of their business occupied certain premises leased to them by 
the Lock Haven Clay Works, and at the above mentioned date had 
on the premises a large quantity of manufactured clay sewer pipe and 
fittings and other stock for the purposes of their business. It being 
the intention of the plaintiffs and défendant that the latter should 
acquire the right to occupy under lease the premises and also the 
ownership of the manufactured pipe and fittings, an agreement in 
writing was entered into December 16, 1901, between the plaintiffs as 
parties of the first part and the défendant as party of the second part 
in which, among other things, it was provided as follows : 

"Party of the second part further agrées to pay, and the party of the first 
part agrées to accept for ail of the manufactured goods now on hand at the 
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Works In Lock Ilaven, Pa., tlie following rates and priées. No. 1 pipe and 
fittings at 87% per cent, discount, No. 2 pipe and fittings at 92% per cent, 
discount. Terms of payment of the above shall be, note of party of the sec- 
ond part, at three mouths without interest, said note to tie dated January Ist, 
1902. In the event of any disagreement arising betweeu the parties of this 
contract as to the grade of pipe and fittings now on hand at works of party 
of the flrst part, the sauie shall be settled by arbitration in the following 
manner. Each of the parties shall sélect an arbitrator and thèse two arbitra- 
tors shall adjust and flx the grade of the pipe and fittings between themselves 
and render their award in writing, and at the time of thelr appointment, the 
two arbitrators shall, however, before examining said ijipe and fittings sélect 
a tliird arbitrator, who in the event of a disagreement between the two arbi- 
trators flrst selected shall then be called in and the décision of the third ar- 
bitrator shall then be final between the two parties hereto." 

A day or two after the exécution of this agreement possession of 
the premises and the manufâctured pipe and fittings was delivered 
to and accepted by the défendant, who it is alleged in the plaintiffs' 
statement of claim thereafter controlled and disposed of the pipe 
and fittings as its own property without référence to the provision 
in the agreement touching arbitration in case of disagreement as to 
the grade of such pipe and fittings, whereby the défendant waived any 
such arbitration and became liable to pay to the plaintiffs the full 
contract price of the pipe and fittings at the time and in the manner 
specified in the agreement. The plaintiffs in their statement of claim 
set forth that at the time the défendant took possession of the prem- 
ises in question there were thereon certain articles and supplies be- 
longing to the plaintiffs, consisting of a car load of sait worth $90, 
a car load of lumber worth $70, two barrels of oil worth $30, and a 
typewriter worth $50, whicli the défendant thereafter used in its busi- 
ness and for which it promised but failed to pay the plaintiffs. The 
plaintiffs adduced évidence in support of thèse varions items with 
the exception, possibly, of their claim to be paid for the typewriter. 
The seventh point presented by the défendant for instructions was, 
"The défendant is net liable for the oil, lumber and sait claimed for 
in the plaintiffs' déclaration," but the court below said, "The seventh 
point I refuse without reading." The sale of this personal property 
was not effected under the agreement of December 16, 1901, and no 
provision for arbitration was applicable to it. The arbitration clause 
did not provide that the parties to the agreement or either of them 
should choose or agrée upon or hâve anything to do with the choice 
of a third arbitrator. On the contrary, it expressly directed that, in 
the event of disagreement between the parties as to the grade of pipe 
and fittings: 

"Each of the parties hereto shall sélect an arbitrator and thèse two arbitra- 
tors shall adjust and flx the grade of the pipe and fittings between themselves 
and render their award in writing, and at the time of their appointment, the 
two arbitrators shall, however, before examining said pipe and fittings sélect 
a third arbitrator, who in the event of a disagreement between the two ar- 
bitrators flrst selected, shall then be called in and the décision of the third 
arbitrator shall then be final between the two parties hereto." 

The third arbitrator was to be chosen solely and exclusively by the 
two original arbitrators and not by the parties to the agreement or 
either of them. The verdict for several reasons cannot support a 
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iudgment for the défendant. It appears from the verdict itself that 
so far as it was intended to relate to the agreement of December 16, 
1901, the only ground on which it was rendered was that: 

"In tlie opinion of the jury tlie plaintiffs did not make proper effort to 
agrée uiK)n a third arbitrator to appraise and value tlie sewer ijipe sued for, 
as provided in tlie agreement on wliicli suit is brought." 

The jury restricted itself to that ground. But the agreement con- 
tained no such provision, and consequently the verdict was erroneous 
and without justification, and could not support a valid judgment. We 
lay no spécial stress upon the fact that, while the agreement provided 
for arbitration to "adjust and fix the grade of the pipe and fittings," 
the jury regarded the clause as appiying to arbitration "to appraise 
and value the sewer pipe," as the former possibly raay include the 
latter. But there is another ground fatal to the judgment. It is 
impossible definitely to gather from the verdict in its peculiar form 
whether the jury took into considération the claim made by the 
plaintiffs for the sait, lumber and oil, not furnished under any agree- 
ment providing for arbitration. It fairly may be assumed that the 
jury did not. The verdict is properly characterized in the next to 
the last assignment as "inconclusive, indefinite and inefïectual and 
not covering or disposing of ail the issues or questions involved in the 
case, and submitted to the jury." Under thèse circumstances both 
principle and authority exclude ail doubt of the invalidity of the 
judgment in question. It is contended, however, that neither of the 
two assignments under considération can be sustained owing to the 
fact that no exception was taken in the court below to the verdict. 
It was not necessary to except to it. It was and is part of the rec- 
ord, and an exception cannot be essential where it can add nothing 
to what appears on the face of the record. F. L. Grant Shoe Co. 
v. Laird, 212 U. S. 445, 29 Sup. Ct. 332, 53 L. Ed. 591. Conse- 
quently any infirmities in the judgment arising from the nature and 
form of the verdict on which it is based can be reached by an assign- 
ment of error. 

For the above reasons the last two assignments must be sustained 
and the judgment below reversed, with costs, and with a direction 
for a venire f acias de novo ; and it is so ordered. 



In re VULCAN FOUNDRY & MACHINE CO. 

Appeal of STRASBURGER et al. 

(Circuit Court of Appeals, Tliird Circuit. June 18, 1910.) 

, No. 1,321. 

1. Bankkuptc? (§ 474*) — Expr;nses of Administeation—Care of Mort- 

GAGED PEOPERTY. 

Expense incurred by a trustée in banlvruptcy In caring for real estate 
which is subjeet to valid mortgages is presumed to be for the protection 
of the supposed interest of gênerai creditors, and unless the mortgagees 

•For other cases eee same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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expressly or by necessary implication assent to such expenditures they 
caiinot, in gênerai, be cliarged with tliem. 

[Ed. Note. — For other cases, see Banlvruptcy, Dec. Dig. § 474.*] 
2. Bankruptcy (§ 474*) — Expenses of Administration— Liability of Mort- 

GAQEES. 

The real estate of a bankrupt corporation was subject to two valid 
mortgages. By an order of tlie référée It was direeted to l)e sold subject 
to tlie first mortgage, and a furtber order provided tbat, in case it was 
purchased by tbe second mortgagee, tbe latter sbould pay SfSOO in cusîi. 
to be subject to tbe furtber orders of tbe court as to expenses and cliar- 
ges, and might use its mortgage as a crédit on tbe remalnder of tlie pur- 
cbase price. Under such orders It purchased tbe property and paid In 
tbe $500. Hcld, tbat it sbould not in equity be snbjected to tbe paynient 
of a furtber large sum to cover expenditures prevlonsly made by tbe 
trustée in employing a watchman for the property and for Insurance, 
and interest pald on the flrst mortgage, ail of wblch expenses were in- 
curred without Its consent. 

[Ed. Note, — For other cases, see Bankruptcy, Dec. Dig. § 474.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

~ In the matter of the Vulcan Foundry & Machine Company, bank- 
rupt. From an order of the District Court, S. B. Strasburger and 
others appeal. Reversed. 

Thomas Patterson, for appellants. 
J. Norman Martin, for appellee. 

Before LANNING, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

J. B. McPHERSON, District Judge. The Vulcan Foundry & Ma- 
chine Company was adjudged bankrupt in April, 1907, and in the 
following June a trustée was elected, who took possession of the rèal 
and Personal property belonging to the estate. A large part of the 
personalty had already been sold by a receiver appointed by the Cir- 
cuit Court, and about $4,000 derived from such sale was paid to the 
trustée by the receiver. Afterwards the trustée realized about $700 
more from his own sale of other articles. This sum of $4,700 was, 
and is, available for the payment of whatever costs and expenses in- 
cident to the administration of the estate sbould be charged against 
it. The real estate consisted of a manufacturing plant in the city of 
Newcastle, Lawrence county, Pa. When the adjudication was entered 
there were several liens against the realty, but only two need spécial 
notice. Thèse were both mortgages — the first, for $50,000, bearing 
interest at 5.4 per cent., which was held by a trustée for the bond- 
holders, and the second, for $30,000, held and owned by the appellants 
as collatéral security for indorsements. This amount was afterwards 
reduced to $18,000, with interest from March 16, 1907, and the two 
liens may therefore be taken as representing $68,000 at the time the 
Company became a bankrupt. For the respective sums named thèse 
two mortgages were valid liens, and by the express provision of sec- 
tion 67, cl. "d," of the bankruptcy act, such liens are not to be afïected 
by proceedings under the statute. Lienholders are therefore the vir- 

*For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tuai owners of the property pro tanto, and (as a gênerai proposition) 
this substantial ownership is not to be disturbed without their consent. 
The Pennsylvania cases also regard the holders of liens as owners ofa 
real, although an équitable, interest in the property, and their rights in 
that character are caref ully guarded. Bausman's Appeal, 90 Pa. 178 ; 
Burliholder's Appeal, 94 Pa. 52S ; Wolf 's Appeal, 106 Pa. 545 (where 
lien creditors of an assigner are spoken of as "substantial owners of 
his real estate"). 

It is no doubt true that the fédéral tribunals support the po\yer of 
the District Court to sell a bankrupt's real estate discharged of liens — 
and to that extent the position of a lien is undoubtedly affected — but 
care is always taken to protect the hens by transferring them to the 
fund produced by the sale, and their virtual ownership of the property 
is thus effectively admitted. It is also true that in some cases certain 
expenses hâve been charged against lienholders, for example, the ex- 
pense of selling the incumbered property, and such a charge may no 
doubt be warranted under some conditions. It would certainly be 
warranted if the lienholders came into the District Court (as they did 
in several reported cases) and asked that the sale might be made by 
that tribunal, for otherwise they would themselves be put to a similar 
expense in proceeding upon their liens in another forum. But where 
it is sought to charge a lienholder with the cost of preserving and ad- 
ministering the incumbered property, as distinguished from the cost 
of its sale, it becomes necessary to consider the particular situation 
with great care, paying due regard to the rights of those who are in 
equity part owners of the property, for they cannot be deprived of 
their valuable interest except in strict accordance with légal or équi- 
table rules. Especially is this true when a lienholder stands upon his 
lawful rights, and does not assent, expressiy or by necessary implica- 
tion, to the acts for which he is afterwards asked to pay. To make 
such charges a prior lien upon the fund produced by a sale in effect 
compels an owner to pay for what he has never ordered — may, indeed, 
hâve strenuously opposed — and, under the guise of protecting his in- 
terests, may perhaps impair them seriously. 

Bankruptcy proceedings take place in a court of equity, and it should 
always be reraembered that holders of valid liens hâve a statutory right 
to preferred treatment. If the receiver or trustée has a reasonable 
belief that the property is worth substantially more than the liens, it 
may no doubt be his duty to préserve this equity for the gênerai credit- 
ors. But — speaking generally — since such steps as may be taken for 
this purpose are in the interest of thèse creditors, the cost should be 
paid by them and not by the lienholders, whose debts, indeed, are of ten 
perfectly secure, and receive no benefit from such effort as may be 
made to tum the equity into cash. We do not attempt to lay down a 
gênerai rule to cover ail cases. This would obviously be impracticable, 
but we think it is safe to say that the holders of liens are ordinarily 
entitled to judge for themselves what their interests may require, and 
that thèse interests cannot be aflfected without their consent in the 
effort to benefit persons whose rights are inferior to their own. We 
agrée with the appellants' counsel that there is a plîdn analogy between 
180 F.— 43 
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a situation like this and the cases in which it has been held that mort- 
gage creditors of a private corporation should not hâve their security 
displaced by receiver's certificates, unless, perhaps, under extraordinary 
circumstances. Farmers' Loan & Trust Co. v. Coal Co. (C. C.) 50 
Fed. 481, 16 L. R. A. 603 ; Newton v. Eagle Co. (C. C.) 76 Fed. 418 ; 
Doe V. Coal, etc., Co. (C. C.) 78 Fed. 73. 

Let us apply thèse gênerai principles to the particular, and in one 
respect the unusual, facts of the case in hand. Apparently acting upon 
a belief, which may hâve been fully justified, that the gênerai creditors 
might reaHze something from the equity in the bankrupt's real estate, 
certain expenses were incurred by the trustée in administering the 
property. But the effort was not successful, and the principal question 
to be decided is how far the lienholder who is chiefly àffected may be 
charged with the cost of the experiment. An order of sale was made 
by the référée, which preserved the lien of the first mortgage, but dis- 
charged the liens of the other incumbrances, transferring ail divested 
rights to the proceeds of sale. But before the property was ofFered 
the référée made a further order that, if the second mortgagees should 
become the purchasers, they should pay only $500 iri c'ash,,and should 
then be "allowed to use their mortgage to the'extent of $17,500 to 
apply on the purchase price." And it was further ordered: 

"That the $500 cash payment as aforesaid he held by the trustée siibjeet 
to the payment of any expense.s or commissions tliat it may hereafter be de- 
termined are a proper charge against the mortgage." 

But before this order was made the second mortgagees had pro- 
tested against any sale at which they could not use the mortgage in 
discharge of their bid, and denied the power of the court to charge 
any part of the costs or expenses of sale or of the trustee's commis- 
sions, so as to reduce in any way the a,mount of the mortgage. And 
they appeared before the référée only for the purposeof protesting, 
declaring that neither the protest nor their appearance "(should) be 
construed as submitting the question of our rights as lien creditors 
to the jurisdiction of the référée for détermination." Upon the terms 
referred to a sale was made in March, 1908, to the second mortgagees, 
who complied with the order and paid $500 in cash to the trustée. 
Afterwards, however, a demand was made that they should be charged 
with the whole expense of preserving and administering the property, 
and, without going into the détails of the subséquent procédure it 
is enough to add that in the end the court ordered them to pay an 
additional sum of $4,454.11, mainly upon this account. From this de- 
cree the présent appeal is taken, and in our opinion the principal ob- 
jections must be sustained. 

It is unnecessary to décide whether in any event the cost of preserv- 
ing and administering the estate could be charged against the appel- 
lants, who, so far as appears, did not agrée, expressly or by necessary 
implication, that thèse expenses should be incurred. We need only 
say that no such charge can be made in fairness under the facts in 
proof. The appellants accepted and acted upon the referee's order 
requiring them to pay $500 of their bid in cash, and permitting them 
to use their mortgage as a crédit upon the remainder of the purchase 
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money, and we think they acquired a right thereby of which they 
should not in equity and good conscience be afterwards deprived 
against their vvill. The property was bought under distinct and posi- 
tive terms, which contained no référence to the possibility of such 
charges as were afterwards made, and we think the District Court 
should not in effect hâve substituted other terms for those which had 
thus been ofïered and accepted. Hère was the order of a compétent 
tribunal — the référée — unmodified and unappealed from, under which 
the second mortgagees acted in good faith, thereby waiving whatever 
right they may hâve had to object to it in toto. Relying upon the or- 
der, they bought the property ; and, when they ask that the terms in 
their favor be carried out as well as the terms that afifect them ad- 
versely, they are met with the statement that a further modification 
is now to be made. We do not assert that any contract existed be- 
tween the court and the second mortgagees, but we are clearly of 
opinion that under the circumstances referred to the decree appealed 
from should not hâve been made. 

The référée and the court seem to hâve been misled by supposing 
that the trustée was acting in the interest of the lienholders when he 
employed a watchman, paid for insurance, and incurred similar ex- 
penses. But he had no authority from the lienholders to spend any 
money on their behalf, and it is abundantly évident that he was solely 
considering the contingent interest of the gênerai creditors, and was 
hoping to realize something for them. The experiment was to be for 
their benefit, and it is only just that they should pay for it. No doubt 
much of the money paid out by the trustée was of advantage to both 
mortgagees, but we do not see upon what ground thèse virtual owners 
can properly be asked to pay for what they did not authorize expressly 
or by necessary implication. No doubt they would hâve been obliged 
to protect the property at their own expense if it had been abandoned 
by the trustée, but this situation did not arise and need not be con- 
sidered. Moreover, it may be remarked in passing that the expendi- 
ture benefited both mortgagees, while only one is now being asked to 
repay the whole amount. The second mortgagees are also charged 
with the commissions of the référée and the trustée upon the total 
amount of their bid, as if it had ail been paid in cash, and under the 
facts of this case thèse fées must be disallowed. 

There are two items that may need a few further words. Part of 
the charge against the appellants consists of city and county taxes for 
1907 and 1908 upon this plant. They hâve not been paid by the trus- 
tée, and we are at a loss to understand upon what theory the charge 
can be sustained. If it be contended that by virtue of the Pennsylvania 
statutes thèse taxes continue to be liens upori the real estate in spite 
of the sale under the referee's order, obviously the existence and valid- 
ity of the liens cannot be determined in this proceeding. If they are 
still liens, they bave no claim upon the fund which the District Court 
is distributing, but must be questioned or enforced by some other pro- 
ceeding, perhaps in a state tribunal. But, if the liens were discharged 
by the sale, and were thereby transferred to the fund, it is the fund 
to which the taxing authorities must in the first instance look for 
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satisfaction. The appellants hâve contributed $500 to the proceeds of 
the real estate, and in our opinion they were not bound to contribute 
any further suna, Whether this is to be applied to the spécifie pur- 
pose of paying the taxes in question will be for the District Court to 
décide in entering a corrected decree. • 

The remaining item is the interest upon the first mortgage. When 
the trustée took possession, the interest upon the mortgage had been 
paid to June 1, 1907. He afterwards obtained leave from the référée 
to pay the interest falling due upon December Ist of the same year, 
and this was paid out of the funds in his hands derived from the sale 
of the personalty. Why it was thought necessary to make this pay- 
ment does not clearly appear; but no doubt it was beheved to be a 
judicious act, or it would not hâve been done. The eiïect of it was to 
relieve the subséquent purchaser to that extent; for, as the sale was 
subject to the first mortgage, it was subject also to the arrears of in- 
terest, and the price paid by the purchaser may hâve been influenced 
by the fact that this semiannual installment had been paid. But the 
difficulty is that the payment of the interest was part of the same ex- 
periment that the trustée was making on behalf of the gênerai credit- 
ors. When he asked for permission to pay the December interest, he 
put it expressly on the ground : 

" * • * That It Is for the best Interest of the estate and the creditors 
thereof that the sald Interest be paid and the mortgage be kept valid and ex- 
tended, and that the trustée therein, the Lawrence Savings & Trust Company, 
shall not bave the rlght to take advantage of the forfelture clause in the 
said mortgagie and foreclose the same, to the détriment of the creditors and 
stockholders of the said couipany." 

He was not thinking of the mortgagees, but of what was probably 
best for the gênerai creditors and stockholders.. If the payment wàs 
injudicious, it cannot now be remedied. As it seems to us, there is 
nothing to be said about it, except that the expectations of the trustée 
and the gênerai creditors hâve been disappointed. But this gives them 
no right to be reimbursed for what bas turned out to be a superfluous 
outlay. 

The decree is therefore reversed, with costs, and the court below 
is directed to distribute the fund in accordance with this opinion. 

BRADFORD, District Judge. While I do not dissent from the 
the conclusion that the decree below must be reversed I do not concur 
in the reasoning adopted by the court, nor do I assent to the view that 
there were not some items of expense properly chargeable against the 
purchase price of the real estate bought by the appellants. The theory 
that appellants by accepting and acting upon the referee's order re- 
quiring a pa)Tnent of $500 of their bid in cash, and permitting them 
to use their mortgage as a crédit upon the remainder of the purchase 
money, acquired a right of which they could not in equity or good 
conscience be afterwards deprived against their will, I consider utterly 
unsound. Although not so expressed in terras it is practically the 
assertion of the doctrine that the court below became contractually 
bound to the appellants, or was estopped in their favor, with respect 
to the collection of the actual and necessary cost, of preserving the 
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mortgaged real estate subséquent to the filing of the pétition in bank- 
ruptcy, and other items of expansé properly chargeable against the 
real estate and transferred to its proceeds upon its sale. This doctrine, 
in my judgment, is not only unsound but dangerous. Nor is there 
any principle of equity which can justify its assertion in this case; 
for the court below, it must be assumed, would hâve set aside the 
sale upon the ground of mistake or surprise on the application of the 
appellants. They, however, did not see fit to make such application. 
I think that entirely too much weight bas been given to the idea that a 
mortgagee is to be treated as the owner of the mortgaged property. 
If some person other than the appellants had bought the property in 
question and the purchase money had been paid into court ail proper 
charges and expenses would undoubtedly bave been paid out of the 
proceeds of sale, and I can perceive no reason why the same resuit 
should not obtain hère with possibly the exception of the costs of sale. 
But the decree of the court below appealed from was erroneous in 
requiring the payment by the appellants of a sum of money covering 
and including certain items which, in whole or in part, should not 
properly fall upon the appellants, and therefore should be reversed, 
with a proper direction by this court as to what items should be al- 
lowed as against the appellants out of the purchase price. 
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COASTWISE TRAjVSP. CO. v. J. M. GUFFBY PETROLEUM CO. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

Nos. 208, 209. 

Shipping (§ .58*) — Breacii of Chabter— Liabilities. 

The owner of a schooner chartered lier for six montlis, with an option 
of renewal for four years, and the option was exercised by the eharterer's 
assignée, wliich became, and was treated as, the cliarterer. The vessel 
was employed in carryhig i>etroleum in iralk, and the charter prorlded 
that the charterer should fit her with wooden bulkheads and make other 
altérations necessary to fit her for the service. Such fittings were put in, 
but the bulkheads and expansion trunks which were placed above the 
main tanks to feed and keep them full were never sufflciently tight, and 
leaked more and more with use, until a survey showed that the vessel 
was unseaworthy to carry oil in her then condition, and in accordance 
with the report of the surveyors the owner demanded her equipment with 
Steel bulkheads and expansion trunks. A day or two later it modifled this 
demand by requiring that the wooden fittings be niade tight, and on the 
refusai of the charterer to comply withdrew the vessel from the charter. 
Eeld, that such action was justlfied, and that the owner was entltled to 
recover damages for breach of the charter, including loss of earnings 
for the unexpired term. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § ,58.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the J. M. Guffey Petroleum Company against 
the Coastwise Transportation Company, and cross-suit by the latter 

•For other cases see same topic & § NDiiiiBE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against the former company. Decree for respondent in the first suit, 
and libelant appeals. Decree for libelant in second suit, and both par- 
ties appeal. Decree in first suit affirmed, and in second suit modified. 
For opinion below, see 168 Fed. 379. 

Wing, Putnam & Burlingham (Charles C. Burlingliam, of counsel), 
for libelant. 

Edward E. Blodgett and J. Parker Kirlin, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 16, 1906, by a charter party binding 
the parties, their successors and assigns, the Coastwise Transportation 
Company agreed to let and Unique Shipping Company agreed to hire 
the schooner William L. Douglas for the term of six months begin- 
ning at noon on April 30th for the hire of $5,000 per calendar month. 
The charter party was not a démise of the vessel. The other ma- 
terial provisions of the charter were as follows: 

"At the expiration of six montbs the eharterer shall hâve the privilège of 
renewing this charter for the perlod of four years, ail the terms and condi- 
tions to be the same, except that the eharterer shall hâve the right to termi- 
nate said charter at any tlme upon glving thirty days' notice of its intention 
fio to do. The vessel Is to be employed in carrying bulk cil from Port Arthur, 
Texas, or Sabine Pass, Texas, or any other safe port in the Gulf of Mexico, 
to New York, Phlladelphia, Boston, or Baltimore, as eharterer may elect. 
Oharterer Is to fit out the vessel wlth vpooden bulkheads so as to enable her to 
earry the cargo, and make any other altérations necessary to fit the vessel 
for the trade. The owner is to * * * maintaln her In a thoroughly effi- 
cient State (with the exception of the cargo arrangements) during the serv- 
ice. Payment of the sald hire to be made in cash. In New York, at the end of 
each month, and in defaiilt of such payment or payments as herein speciiied 
the ovi^ner bas the privilège of wlthdrawing the said vessel from the service 
of the eharterer. When the charter bas expired the eharterer agrées to re- 
move ail bulkheads, piplng, and other things he bas added to the vessel, and 
properly clean the holds before redeliverlng her." 

The eharterer availed himself of the extension to October 30, 1910. 
December 6, 1906, the Unique Shipping Company assigned the charter 
to one Phillips. July 1, 1907, Phillips assigned it to the J. M. Guiïey 
Petroleum Company, and from that time forward the Coastwise 
Transportation Company, owners, dealt with it as eharterer. The 
eharterer employed the vessel by towing her, manned by the owner, 
between New York, Philadelphia, Boston, or Baltimore and Port Ar- 
thur or Sabine Pass, Tex., down light and returning with oil. 

The vessel was originally constructed with four steel bulkheads, one 
forward and one aft and two amidships, making what was called the 
deep tank. The eharterer, in fitting the vessel to carry oil, put in a 
longitudinal wooden bulkhead fore and aft of the deep tank, reaching 
from the keel to the between-decks, and four transverse wooden bulk- 
heads, thus making six additiona! tanks on each side of the vessel from 
the keel to the between-decks. Thèse wooden bulkheads were set in 
cément in the floor and between the frames on the sides of the vessel. 
A wooden expansion trunk, also set in cernent, was placed in the be- 
tween-decks over each tank, the purpose of which was to hold oil and 
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so keep the tank always full, and at the same time allow for any ex- 
pansion due to change of température. 

The District Judge found that the wooden bulkheads put in by the 
charterer were never entirely tight, and notwith standing occasional re- 
pairs leaked more and more, so that the cil escaped f rom the expansion 
trunks into the between-decks, and the separate tanks below deck were 
not kept tight. This he found to exist to such an extent in August, 
1907, upon the return of the vessel from Texas to New York, as to 
niake it dangerous to carry hquid cargo in her. It was, as he found, 
clearly the duty of the charterer to l<eep the bulkheads in a condition 
to enable the vessel to carry bulk oil safely. After some correspond- 
ence afid negotiation, in which the owners insisted upon steel fittings 
being put in by the charterer, which the charterer refused to do, the 
owners called a survey August 33, 1907. Three surveyors appointed 
by them reported that it was unsafe to carry oil in the vessel as she 
was ; that to make her saf e and seaworthy for liquid cargo steel bulk- 
heads and expansion trunks should be fitted ; and they recommended 
that the vessel be not allowed to go to sea with liquid cargo until this 
had been done. On the same day the owners wrote to the charterer 
as follows: 

"Inclosed herewith please find a eopy of report made to us by surveyors 
after the inspection of atiove-named vessel for the purpose of ascertaining her 
seaworthiness and fltuess to carry liquid cargo in bulk; and, in view of the 
recommendations contalned therein and the fact that the erew refuses to sali 
In the vessel in her présent condition, we cannot allow sald Schr. Wm. L. 
Douglas to proeeed to sea until the aforesaid recommendations hâve been 
complied with." 

The charterer in reply immediately notified the owners that it would 
be ready to tow the Douglas as usual to Texas at 3 p. m., and would 
wait 24 hours for her, and that if she did not go then the towing 
steamer (also an oil carrier) would proeeed to sea without her. The 
owners refused to let the vessel go and the towing steamer proceeded 
on her voyage. It is quite clear that neither party wished to terminate 
the charter and that each was trying to hold the other liable for breach 
of it; the owners on the ground that the charterer had failed to keep 
the vessel seaworthy in respect to her cargo fittings, and the charterer 
on the ground that the vessel was seaworthy and the owners had no 
right to demand steel when the charter called for wooden fittings. 

Negotiations with a view to settling thèse disputes followed for 
some days, without resuit. September 7, 1907, the charterer filed a hbel 
against the owners, claiming $50,000 estimated loss in getting other 
tonnage for the unexpired term of the charter and $30,000 damage for 
conversion of their oil fittings. September 15th the owners began 
taking out the oil fittings, which they completed October 23d and re- 
chartered the vessel for coal. It was their duty to reduce the loss 
as much as possible by getting employment for the vessel, and we do 
not think they were obliged to go to the expense of refitting her for the 
oil trade, which is but a limited market. November 29th the owners 
filed a libel against the charterer for the cost of removing the oil 
fittings and estimated loss of earulngs for the unexpired term of the 
charter, aggregating $100,000. 
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The District Judge dismissed the libel of the charterer and entered 
a decree in favor of the owners for $17,370.41, consisting principally 
of the cost of removing the oil fittings and charter hire down to 30 
days from October 3d, less the earnings received under the coal char- 
ter. He treated the conduct of the charterer as amounting to a 30 
days' notice of an intention to terminate the charter, as provided there- 
in. It would, in our opinion, be just as reasonable to say that the con- 
duct of the owners amounted to a withdrawal of the vessel because 
of the failure of the charterer to pay hire August 31st, as the charter 
entitled them to do. The truth is that neither party wished to termi- 
nate the charter. Each, as its Hbel shows, claimed the benefit of the 
whole term and charged the other for the complète breach of'it. If 
the charterer intended to terminate the charter, it was bound to re- 
move its fittings ; but this it refused to do, and, on the contrary, is ask- 
ing to be made good for the unexpired term, on the ground that tlie 
owners had made a complète breach of the whole contract. 

We think the charterer's libel was properly dismissed. The only 
ground fo¥ holding the owners liable would be that on August 23d 
and 24th they demanded a wrong remedy for a rightful claim, viz., 
that the charterer should make the vessel seaworthy by putting in steel 
fittings instead of making the wooden fittings reasonably oil-tight. If 
this prejudiced the charterer, they might be held strictly to the claim 
as made; but it did not, because the vessel, which had been found to 
hâve been unfit for liquid cargo, was rightly detained. Moreover, the 
next day, August 25th, and in several subséquent conversati<"'^s, the 
owners abandoned the claim as made, and said that ail they rcquired 
was that the charterer should make the wooden bulkheads reasonably 
oil-tight. They were also willing that the charterer should call a 
survey and hâve the question of the vessel's seaworthiness further in- 
vestigated. The substance of their claim was that the vessel had be- 
come unfit to carry oil, and we see nothing to estop them from season- 
ably abandoning the form in which they presented it August 33d and 
34th before the situation of any one had substantially changed. The 
charterer, however, would do nothing, standing firmly on its position 
that the owners had made a complète breach of the whole contract 
August 23d and Mth by refusing to let the Douglas go to sea. 

We agrée with the District Judge that this refusai was rightful. 
The decree of the court below is correct, except that the owners should 
hâve been permitted to prove loss of earnings for the unexpired term 
of the charter (Pierce v. R. R. Co., 173 U. S. 1, 19 Sup. Ct. 335, 43 
L. Ed. 591), and the court below is directed to modify it in this re- 
spect. 

As so modified, the decree is affirmed, with costs. 
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THE WJI. J. QUirXAN. 

(Circuit Court of Appeals, Second Circuit. July 6, 1910.) 

No. 313. 

1. Shipping (§ 11)0*)— General xVvekage— Damage to Cargo— Liabiijty of 

Vessel 10 CoNTEiB DTE— Damage Rbsulting fbom Concealed Defect in 
Cakgo. 

A sliipper is not deprived by the maritime law of the benefit of con- 
tribution in gênerai average when tlie péril is caused by a concealed 
defect in bis sbipnient e(iually unknown to hlm and to the sblpowner. 

TEd. Note. — For otlier cases, see Shipplng, Cent. Dig. § 602; Dec. Dig. 
§ 190.* 

General average see notes to Pacific Mail S. S. Co. v. New York, H. & 
R. Min. Co., 20 C. O. A. 357 ; The Santa Ana, Si C. C. A. 316.] 

2. Shipping (§ 190*) — General Average— Liabilitt of Ship to Conteibute 

TO Cargo Loss— "Tankage." 

A schooner was chartered to carry a cargo of garbage tanlcage, which 
is a dry powder, the resuit of the boiling, drying, and pressing of street 
garbage, and is packed in bags. Owing to the failure of the manufacturer 
to properly cure and dry out the tankage, the cargo took flre from spon- 
taneous combustion, and the hold was flooded to put out the flre eaus- 
ing damage to the remainder of the cargo not burned. The shipper pur- 
chased the tankage from the manufacturer, and had nothing to do with 
its loading or stowage, and no knowledge that it was not in proper con- 
dition, but it was a well-known article of commerce and both shipper 
and shipowner knew its character. Held, that the shipper or his insurer 
■which pald the loss was entitled to recover from the vessel Its contribu- 
tion in gênerai average to the loss caused by the water damage. 

[Ed. Note. — For other cases, see Sbipping, Cent. Dig. § 602; Dec. Dig. 
I 190.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Atlantic Mutual Insurance Company against 
the schooner William J. Quillan. Decree for respondent (175 Fed. 
207), and libelant appeals. Reversed. 

C. I. Taylor and Carter, Ledyard & Milburn (Edmund L. Baylies and 
Edvv'in D. Bechtel, of counsel), for appellant. 
A. D. Poster and H. L. Cheyney, for appellee. 

Before I.ACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. November 25, 1905, Heller, Hirsch & Co. 
chartered the schooner William J. Quillan to carry a cargo of tankage 
from Barren Island, N. Y., to Savannah, Ga. Tankage is a dry pow- 
der, the resuit of the boiling, drying, and pressing of street garbage, 
and is packed in bags. Heller, Hirsch & Co. bought the tankage frortî 
the manufacturer, and had themselves nothing to do with the making, 
bagging, or stovving of the same. It has been the subject of transporta- 
tion for 25 or 30 years, and shippers and shipowners must be taken 
to hâve knowledge of its character. 

Saturday, January 13th, at about 8 a. m., the schooner sailed from 
Barren Island with a cargo consisting of 14,515 bags. On the morn- 

♦For other cases see same toplc & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ing of January Util it vvas discovered that tlie cargo was on fire. 
Thereupon the master deviated to Norfolk as a harbor of refuge, 
arriving there at 7 p. m. Sunday evening. In the course of the 
next day or two the city fire engines at his reqûest poured water into 
the hold and extinguished the fire. Nine hundred and fifty-four bags 
were found to hâve been damaged by fire and the remainder by the 
water used to extinguish the fire. The value of the water-damaged 
bags less the proceeds of sale was $5,714.07. The Atlantic Insurance 
Company, which as insurer of the cargo had paid the loss, filed this 
libel against the vessel, alleging that a statement of gênerai average 
which it was the duty of the vessel owners to prépare would show the 
amount payable by the schooner on account of the cargo sacrificed by 
the wateV damage to be $4,750 or thereabouts. The claimant denied 
that the shipper was entitled to contribution in gênerai average on the 
ground that the cargo was not in a fit and proper condition for 
shipment tlirough the neglect and fault of the shippers in failing to 
hâve it properly cured and dried out, and that its spontaneous combus- 
tion caused the fire. 

The actual cause of the fire was not proved, but the district judge 
assumed that it was due to the nature of the goods, and, following the 
case of Pierce v. Winsor, 3 Cliff. 18, Fed. Cas. No. 11,150, dismissed 
the libel on the ground that the shipper was liable for shipping dan- 
gerous cargo, although neither he nor the carrier knew of its danger- 
Bus condition. Many kinds of cargo are, liable to spontaneous combus- 
tion when confined in the vessel's hold, if they contain too much 
moisture, e. g., jute, cotton, lime, coal, hay, and grain. We shall 
cônsider the case upon the same assumption of facts as did the 
district judge. 

As there is no prêteuse that the fire was due to the fault eithen 
of the shipper or his servants, the question whether a shipowner, con- 
structively négligent can be brought into a gênerai average adjustment 
in view of the provisions of section 4283, Rev. St. U. S.,^ limiting the 
liability of shipowners for damage caused by fire and of the Harter 
act, does not arise. We are accordingly relieved of the considera- 
itions which we lately discussed in the case of the steamship Jason, 178 
Fed. 414. 

The question to be determined is whether by the maritime law the 
shipper is deprived of the benefit of contribution in gênerai average 
when the péril is caused by a concealed defect in his shipment equally 
unknown to him and to the shipowner. There is very little author- 
ity upon the subject, but it has been lately considered by the Court 
of Appeal and the House of Lords in the case of Greenshields v. 
Stephens, 1 King's Bench, 51 (1908), and Appeal Cases, 431 (1908). 
The fire in that case arose out of spontaneous combustion in a ship- 
ment of cpal on the Knight of the Carter. Both courts affirmed the 
judgment of Channell, J., allowing contribution on the ground that 
the shipper could be deprived of the benefit of contribution in gênerai 
average only when he has been guilty of actionable fault or négligence. 
Lord Chief Justice Alverstone and Lord Justices Bulkeley and Ken- 
nedy in the Court of Appeal and the Earl of Halsbury and Lords AsJi- 

_ » V. s. Comp, st. 1900, p. 2913. 
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bonrne, Macnaghten, Collins, and James in the House of Lords were 
xmanimously of this opinion. Mr. Justice Kennedy said at pages Gl, G2, 
1 King's Bench (1908) : 

"In tlie présent case tliere is no ac-tionatle wrous. The courts of tbis coun- 
try hâve never laid it down tUat the mère faet that the niipc-hief arose ont 
of the goods shipped by the pergon olalmhig gênerai averase deprlved him of 
liis right so to claim. There is no ahsolute warranty by the shipper of safety 
of earriage in cases where the goods shipped niay lie openly seen and are 
liuown by the slàpowners to be by their nature possibly productive of danger. 
8ee Brass v. Maitland, and especially the judgment of Cronipton, J. It was 
contended by Mr. Ilill tliat, eveu though tliere be no liabillty to action on 
the part of cargo owners in sneh a case as the présent, yet it is on moral 
grounds unreasonable and unfair that they should be entitled to olaim In gên- 
erai average. For myself I canuot see what there Is unreasonable or unfair 
in theIr so doing. As between themselves and the shipowner, they hâve 
merely shipped that which the shipovcner knew he was taking on board with 
its liabillty to spontaneous combustion. So, toc, with the other shlppers — 
they either knew that the cargo other than their own was coal, or they did 
not choose to Inqulre, and, in either case, they took upon themselves the risk 
of damage arising from the coal's natural tendency to beat The coal in this 
case was not exeeptionally combustible, nor were the shippers gnilty of any 
négligence in the shipping of It. TJnder those circumstances, It seems to me 
that there Is nothing unfair or unreasonable In the shippers of the coal re- 
taining their rights in eonimon with others to a gênerai average contribution 
in respect to such of their goods (not having been actually on fire) as hâve 
been sacrificed for the safety of the gênerai adventure." 

The conclusion arrived at by the highest courts of the greatest com- 
mercial nation in the world ought to hâve weight everywhere. We 
prefer to follow it, nothwithstanding that it may be inconsistent with 
the views expressed by Justice Clifford at circuit in Pierce v. Winsor, 
supra. In that case mastic, a new article of commerce, had been 
shipped on a gênerai ship from New York to San Francisco. On the 
voyage it melted and then solidified so that the shipowners were put to 
great expense to free it from the other cargo and from the ship. For 
this they sued the shippers and were allowed to recover. Mr. Justice 
Clifford said: 

"Neither party had any knowledge of the dangerous charaeter of the ar- 
ticle, so that it niay be said that there was no actual fault on either side, 
exeept such, if any, as the law implies from the nature of the transaction. 
The charterers put up the ship as a gênerai ship, and under the ternis 
of the charter party the ship was at their sole use and disposai to ship 
such laWfur goods as they might think proper; and it was expressly stipu- 
lated that their stevedore should be employed by the owner in Boston. The 
stowage of the mastic was made in the usual way, and it Ls not disputed it 
would bave been proper, if tlie article had been what it was supposed to be 
when it was received and laden on board. Want of greater care in that fce- 
half is uot a fault, because the master had no knowledge or nieans of knowl- 
edge tliat the article required any extra care or attention l)eyond what la 
usual in respect to other goods. The proper précautions in respect to loss In 
the vessel, therefore, had been taken, if the goods had not been of a dangerous 
character, which was wholly unknown to the master or the owner of the 
ship, or his agents. But damage was occasioned, and loss and expense were 
incurred, and the only question is, WTio must suffer? Where the owners of a 
gênerai ship undertook that they would receive the goods and safely carry 
and deliver theni at the destlned port, It was held in Brass v. Maitland, 6 
sa. & Bl. 481, that the shippers undertook that they would not deliver to be 
carried on the voyage packages of goods of a dangerous nature, which those 



684:^ 180 FEDERAL KEPORTEK. 

employed on belialf of tlie shipowner might not on inspection be reasonaMy 
expected to know to be of a dangerous nature, without expressly glvlng notice 
that tbey were of a dangerous nature. Such was tlie princlple laid down in 
that case, but tlie reasonlng of tUe court in support of the rule is even more ap- 
plicable to the présent case. Alrbough those employed on behalf of the ship- 
owner bave no reasonable nieans. during the loading of a gênerai ship, to as- 
certain the qualily of the goods offered for shipmenf, or narrowly to examine 
the sufBciency of the iiaekiug of the goods, the ship])ers. says Tjord Campbell, 
bave such means, and It seenis more jiist and expédient tliat although they 
were ignorant of the dangeroiis (piality of the goods, or the insuffltiency of 
the paeklng, the loss occasioiied thereby sbould fall upon the slilppers tban 
upon the shipowner. Aecordiiigly, be beld that tluî sbi])pers, and not the ship- 
owners, must suffer, if, from the ignorance of the former, a notice was not 
given to the latter, whieb they were entitled to receive, and from the waut 
of notice a loss had arisen, wi'ivi. must fall on either the sbipper or tbe o^vner 
of the vessel." 

We think an erroneous view was taken of the case of Brass v. 
Maitland, supra. If Mr. Justice Clifford's construction was right, it 
is strange that rione of the distinguishéd judges commented on it in the 
Greenshields Gase as inconsistent with the view there expresscd. But 
we think the construction was erroneous. The first count in the déc- 
laration in Brass v. Maitland alleged that the complainants, the ship- 
pers, deliyered to.the défendants, the shipowners, a corrosive substance 
in casks which were insufficient, whereby the contents escaped and 
destroyed the cargo. To this the défendants pleaded that they pur- 
chased the goods ready packed from a third person, and were not 
themselves or by their servants guilty of négligence. A demurrer to 
this plea was sustained, Crompton, J., dissenting. Lord Campbell, C. 
J., said at page 485 : 

"The third plea, which Is the flrst demurred to, and which Is pleaded to 
so mucb of the first count as relates to the casks, I conslder insufficient. 
Waiving the objection that it seeks to divide the dangerous quality of the 
goods and the insufflciency of the packing Into separate and distinct causes 
of action, I think that it discloses no défense as to the Insufficient packing ; 
for it only dénies that the défendants personally, or by their servants, packed 
the casks, and allèges that they employed Burnet & Sons to pack them, and 
that neitber the défendants nor Burnet & Sons knew or believed, or had rea- 
son to know or belleve, that the casks were not proper or sufficient. The first 
count is not in deceit, founded on any guilty knowledge. The allégation of 
the insufflciency of the casks, and of the dangerous nature of the goods, is 
not denled by the third plea. It follows that the ignorance of the défendants, 
and those employed by them, ean be no excuse for putting on board without 
notice the dangerous goods insufiiciently packed." 

This does not show that the défendants would hâve been held liable 
if they had not known that the contents of the casks were dangerous. 
As Lord Justice Brett said in Acatos v. Burns, L. R. Exch. Div. (1877 
to 1878), 283, 292: 

"As to the question of warranty, neither Brass v. Maitland nor any other 
case shows that there is a warranty by the sbipper that the goods shipped 
had no concealed defects at the time of shipment." 

Counsel for the shipowner further contend that the obligations of 
contribution in gênerai average being reciprocal, there must be im- 
plied an absolute warranty of the fitness of cargo as an offset to the 
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impHed absolute warranty of the seaworthiness of the ship. But the 
latter is a well-known warranty constantly mentioned in the books. 
We think there is no such analogous warranty in the case of cargo. If 
there is, it has received scant récognition. 
The decree is reversed, with costs. 



HILLIARD V. LTONS.t 
(Circuit Court of Appeals, Thlrd Circuit. August 19, 1910.)' 

L BiLts AND Notes (§ 452*) — Défenses— Pailttee of Considération. 

Failure of considération Is a défense to a note as between the Immédi- 
ate parties. 

[Ëd. Note. — For otlier cases, see BlUs and Notes, Cent Dlg. §§ 1367- 
1S71; Dec. Dig. § 452.*] 

2. Tbiai, (§ 34*)— Admissions in Affidavit oï Défense— Rule op Coxjbt 

Makinq Affidavit of Défense a Pleading. 

Where by rule of court an affidavit of défense is made a part of the 
pleadings, the admissions contained in it are available to the plaintiff 
at the triai, wlthout having been formally offered In évidence ; ouly dis- 
puted faets having to be proved, and thèse being undlsputed. It Is not 
the same as if the afBdavit were a mère admission, whlch might be ex- 
plalned away by the défendant wlth her attention called to It. 

[Ed. Note. — For other cases, see ïrial. Cent. Dlg. § 87; Dec. Dig. S 
34.*] 

3. Trial (| 39*) — Admissions in Affidavit of Défense — How Brought into 

Record. 

Where an affidavit of défense by rule of court is made a part of the 
pleadings, and admissions contained in it are twice made the basis of 
ob.1eetlons by the plaintiff to offers of évidence, thls had the effect of 
bringlng thèse admissions ùpon the record, as dld the affirmance by the 
court of a point that under the pleadings and évidence the verdict must 
be in favor of the plaintiff. 

[Ed. Note.— For other cases, see Trial, Cent Dlg. §§ 92-98; Dec. Dlg. 
§ 30.*] 

4. Banks and Bankinq (| 117*) — Acts of Oashiee— Agenct. 

The aet of a bank cashler In Inducing défendant to exécute a note to 
the bank for discount by it, the proceeds to be invested by the cashler 
for defendant's benefit, and hls act In receivlng the proceeds, were acts 
of defendant's agent and not the bank's, and hence défendant cauiiot as- 
sert failure of considération as a défense to the note, although the cashler 
approprlated the proceeds to his own use; the bank having discharged 
Its duty to défendant by turning the proceeds over to the cashler as the 
defendant's accredited agent 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 28S ; 
Dec. Dlg. § 117.*] 

6. Banks and Banking (§ 116*) — Imputed Notice — Fbaud. 

Though generally the knowledge of an agent, acquired in the course of 
hls agency, Is Imputed to the principal, a bank is not chargeable with no- 
tice of its cashier's fraud in inducing défendant to make a note to the 
bank for discount by it, the proceeds to be invested by the cashier for de- 
fendant's benefit, though he intended from the beglnning to misapproprlate 
the proceeds, since knowledge of an agent's fraud is not imputable to 

•For other cases see same toplo & i numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
1 Hehearing denied geptember 29. 1910. 
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the principal, where aetual lînowledge ot the faets by the prÎDcipal would 
defeat the consummation of tlie fraud. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 282- 
287; Dec. Dig. § 116.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by Robert Lyons, receiver of the Allegheny National Bank, 
against Roberta T. Hilliard. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

Morton Hunter, for plaintifï in error, 
John S. Wendt, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBAI^D, District Judge. 

ARCHBALD, District Judge. This action is brought by the re- 
ceiver of the Allegheny National Bank on a promissory note for $10,- 
000, executed by the défendant to the order of the bank and dis- 
counted by it. The défense set up is the want of considération, The 
contention is that the défendant signed the note at the instance of Wil- 
liam Montgomery, the cashier of the bank, upon the understanding 
that he was to invest the proceeds for her, which he failed to do, in 
conséquence of which she got no benefit from it, and therefore is not 
liable, the bank being affected by the participation of the cashier in 
the transaction. The production of the note made a prima facie case, 
the' sisrnature being admitted; and, no défense in the opinion of the 
court having been shown, a verdict was directed. 

The action being between the immédiate parties to the note, the fail- 
ure of considération was available to the défendant, if properly rrtade 
out, but the difficulty is that it was not. The défendant relies on the 
fact that she did not herself get the proceeds, or that they were not 
credited to her, Montgornery testifying that he does not remember who 
got the money, except that she did not. But the bank was not bound, 
as it is claimed, to see that she got the money in this way. It is 
enough that it was put at the disposai of Montgomery, her agent in 
the transaction; and that lie got it there can be no question^ It is 
averred by the défendant, in her affidavit of défense, that having 
signed and delivered thé note to Montgomery in blartk, for the pur- 
pose of having it filled out and discounted for her, Montgomery nego- 
tiated it with the bank, and appropriated the proceeds. The admis- 
sions in the affidavit were évidence for the plaintifï, and, while it does 
not appear that the affidavit wa/S formally oiïered, thèse admissions 
were twice made the basis of objections to offers' by the défendant, 
which had the effect of bringing them upon the record, as did the 
affirmance by iihe court of the plaintiîï's point that uiider the pleadings 
and évidence the verdict must be in favor of thé plaintifï. It is not 
the same as if the affidavit; was a mère admission, which, with her at- 
tention called to it, the défendant might possibly explain away. By 
rule of court where the case was tried the affidavit was a pleading, of 
which the court took notice, and by which the défendant is concluded 

*For other cases see same topic & § NnMEEB in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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while it stands. And, in view of the express averment tliere made by 
the défendant that Montgomery got the money, it is idle to urge that 
what became of it was not shown. It is only disputed facts that hâve 
to be proved, and, this being undisputed, no proof was required. 

It is said, however, that Montgomery was the cashier, and that 
therefore the bank had notice of the fraud and was affected by it. 
But that in dealing with the bank with respect to this note he was the 
agent of the défendant, whatever his officiai position outside of that, 
there can be no question. The défendant herself testifies that he was 
to negotiate the note for her as he did, and in doing so he certainly did 
not represent the bank, and neither did he in receiving and making 
away with the proceeds. The bank having accepted the note for dis- 
count, which admittedly was done by the express authority of the 
directors, was not bound to see that the défendant got the money, so 
long as it was turned over to her accredited agent and so made avail- 
able to her. The défection came after the bank's participation in the 
transaction had ended, when Montgomery failed to invest it as he had 
agreed to — a breach of faith with which the bank had nothing to do, 
and which the fact that Montgomery was its cashier in no respect qual- 
ifies. In Gunster v. Scranton Illuminating Heat & Power Company, 
181 Pa. 327, 37 Atl. 550, 59 Am. St. Rep. 650, Jessup, who was 
treasurer of the défendant company, was also vice président of the 
Scranton City Bank and in charge of it as manager. As treasurer of 
the heat and power company he executed two promissory notes for 
$8,000, which as vice président of the bank he discounted, and gave the 
company crédit for the proceeds, which he thereupon abstracted and 
appropriated. In a suit against the company on the notes it was 
sought to charge the bank with knowledge of the fraud and responsi- 
bility for it by reason of Jessup"s dual capacity. But it was held that 
his acts in discounting the note being within his authority as treasurer 
were lawful and regular, and that the bank had no part in what he 
did after that, the money being then the money of the heat and power 
company, and embezzled by him as such. So in Terrell v. Bank, 12 
Ala. 503, a note was executed in blank and delivered by the maker to 
the director of a bank, to be filled in for a certain sum and used in 
renewal of one that had been already discounted. The director, how- 
ever, filled out the note for a larger sum, and had it discounted for his 
own benefît, and appropriated the proceeds, and it was held that this 
could not be set up by the maker of the note to avoid responsibility on 
it. "It cannot be admitted," as it is said, in disposing of the case, 
"that in receiving the blank of the défendant to be used for his own 
benefît Scott [the director] acted as agent of the bank; and certainly 
he did not thus act in abusing the authority conferred on him by the 
défendant." 

It is no doubt true that knowledge of an agent acquired in the 
course of his agency is generally to be imputed to the principal, who is 
bound accordingly. But, assuming that this rule applies, and that in 
obtaining the note from the défendant hère and in negotiating it and 
appropriating the proceeds Montgomery was actuated from the begin- 
ning with a dishonest and fraudaient motive, knowledge of it is not 
to be imputed to the bank, whose cashier he was, it being a well-estab- 
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lished exception to the ruie that no such imputation is to be indulged, 
where knowledge of the facts by the principal would defeat the con- 
summation of the fraud which the agent is engaged in perpetrating 
(American Surety Company v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 
43 L. Ed. 977), a doctrine which has been recently recognized and ap- 
plied in this court in Lilly v. Hamilton Bank, 178 Fed. 53. 

It is said that the extent and character of Montgomery's agency vvere 
involved, and that this necessarily carried the case to the jury. But 
there was no dispute as to his relation to the défendant in the trans- 
action, it being conceded by her, as we hâve seen, that he was her 
agent to negotiate the note and receive and invest the proceeds ; the 
only complaint being that he did not do so. And there being no ques- 
tion as to this, and the money having been intrusted to and appropri- 
ated by him in the course of his agency, there is nothing for the de- 
fendant to do but to bear the loss of it. 

Judgment affirmed. 



LIBBlG'S EXTRACT OF MEAT CO. V. LIEBIG EXTRACT CO. 

(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No. 211. 

Tkade-Maeks and Trade-Names (§ 73*)^Infkingbment— Exclusive Riqht 
TO Use THE Name "Liebig" fok Exthact ok Méat. 

Complainant held entitled to an injunction restrainlng défendant from 
uslng the word "Liebig" in connection witli the sale of extract of méat, 
on évidence showing without contradiction that Baron Liebig grauted 
to complalnant's predecessor in business the exclusive right to use his 
naroe Ih connection wlth extract of méat made by his process, and that 
complainant sold its product in the United States under such name for 
20 years before the name began to be used in this country by any one 
else. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 84 ; Dec. Dlg. § 73.* 

Asslgnment of right to use a person's name as a trade-name, see notes 
to R. W. Bogers Co. v. Wm. Rogers Mfg. Co., 17 C. C. A. 579 ; Kathreiu- 
. er's Malzkaffiee Fabrlken Mit Beschraenkter Haftung t. Pastor Knelpp 
Medlcine Co., 27 C. C. A. 357.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Liebig's Extract of Méat Company, against 
the Liebig Extract Company. Decree for défendant (172 Fed. 158), 
and complainant appeals. Reversed. 

James L. Steuart (Steuart & Steuart, of counsel), for appellant. 
Herbert S. Murphy, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The bill in this case proceeds upon the 
theory that the complainant has the exclusive right to use the name 
"Liebig" or "Liebig's" in connection with the manufacture and sale 
of extract of méat in this country. It avers that in 1863 the Société 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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de Fray Bentos Giebert & Cie was formed under the laws of Belgium 
for the purpose of manufacturing and selling extract of méat; that in 
1S65 this Société Anonyme sold out ail its business, good will, property 
and trade-marks to the complainant ; that Baron Liebig conf erred up- 
on the complainant or its predecessor the exclusive right to use his 
«ame in connection with the manufacture and sale of the extract of 
méat ; that the complainant manufactures according to a secret pro- 
cess learned from Baron Liebig; that its business in this country bas 
grown so large that the public understands by the expression "Liebig's 
Extract" its product. 

The bill then avers that the défendant manufactures an extract of 
méat in packages imitating the complainant's, and prays for a decree 
enjoining the défendant from using the word "Liebig" in connection 
with the sale of extract of méat and for an accounting. Appended to 
the bill are copies of defendant's wrapper, on which the word "Lib- 
erty" is printed in obvious imitation of Baron Liebig's signature on 
the complainant's package. But the use of thèse labels was abandoned 
by the défendant before the suit was brought, and the real issue in the 
case is as to complainant's right to exclusive ownership in the name 
"Liebig." 

The answer avers that the word "Liebig" in any form in connec- 
tion with extract of méat refers to a formula which, though not in- 
vented by Liebig, was brought into prominence by him and generally 
known under his name before the Fray Bentos Company was in ex- 
istence and that the word is publie! juris. 

The complainant began the introduction of its goods into the United 
States in 1870, and from that time the business grew rapidly and 
without compétition. It was the sole occupant of the field for 20 years 
or more. Others then began to use the word "Liebig" in connection 
with their extract of méat, but this bas been abandoned almost entirely. 
The défendant to the knowledge of the complainant had used the name 
for 6 years before this suit was brought. 

The record is very meager on the subject of the real issue. It is 
shown that in 1847 Liebig in a work called "Chemical Study of Méat" 
published a formula for extracting méat which had been invented by 
Proust many years before and that in 1859 in his "Familiar Letters 
on Chemistry" he recommended this process for use in the manufac- 
ture of extract of méat on a large scale. He was evidently the person 
who commercialized the idea. 

The only proof of contracts between Baron Liebig and the complain- 
ant or its predecessor is to be found in the testimony of witnesses taken 
abroad under commissions without cross-interrogatories and read in 
évidence without objection. Charles Rotter, who was secretary of the 
complainant from 1865 to 1894, says that Baron Liebig granted it the 
■exclusive right to use his name in connection with extract of méat; 
Gilligan, the présent secretary, says that Baron Liebig gave the com- 
plainant the exclusive use of his name in connection with extract of 
méat manufactured according to his method; Dethioux, one of the 
managers of complainant from 1895 to 1907, says that Baron Liebig 
gave it the exclusive right of using his name for the manufacture and 
180 F.— 44 
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sale of the extract of méat invented by him ; Muller, sole manager of 
the complainant at Antwerp since 1901, says that Baron Liebig gave 
it the right to use his name in connection with the manufacture and 
sale of Liebig's Extract of Méat according to his prescription. The 
contracts were not produced nor called for nor was any objection taken 
to the testimony. In this state of the case we must find as a fact that 
Baron Liebig did give the complainant or its predecessor, or both, the 
exclusive right to use his name in connection with a process of ex- 
tracting méat invented or promoted by him. 

If the complainant is manufacturing under a secret process invented 
by Baron Liebig, any other person using his name in connection with 
extract of méat should be enjoined unless he proves that he is using a 
process open to the public and known as "Liebig's Process." Assum- 
ing that the complainant is manufacturing in this way, the défendant 
should be enjoined, because it has refused to state how it manufac- 
tures its extract of méat. 

On the other hand, if the complainant is manufacturing according 
to the process published by Baron Liebig in 1847, but with the exclu- 
sive right derived from him to use his name in connection with the 
manufacture, then the défendant should be enjoined. 

We think the important inquiry is as to the situation at the time the 
Fray Bentos Company was formed. The formula having been pub- 
lished, anybody was free to use it in 1863 ; but no one was f ree to use 
Baron Liebig's name in connection with the product, except by his 
express permission or by his permission to be implied from the fact 
of the process becoming generally known as his. 

The défendant relies upon certain books ofïered in. évidence, as fol- 
lows: "Liebig's Chemical Study of Méat" (Heidelberg, 1847) de- 
scribes a process of extracting méat, but attributes it to Proust; "A 
Handbook of Dietetics," Moleschott (Darmstadt, 1850) ; Dick & Fitz- 
gerald's Encyclopedia (1872); Dunglison's Médical Lexicon (Phila- 
delphia, 1874); The National Dispensatory ( Philadelphia, 1887); 
"Chemical Organic Analysis" by Alfred H. Allen (London, 1888) ; the 
Scientific American Cyclopedia (New York, 1906)', "Life of Justus 
v. Liebig" by Shenstone (London, 1901). Thèse lx)oks simply show 
that the process in question is known as Liebig's. They throw no 
light whatever upon any public or private rights in the word "Liebig" 
at the tirne he co.nf erred the exclusive right to use his name upon the 
complainant or its predecessor. If they did they would be incompétent. 
Stephens on the Law of Evidence, art. 35 ; Wigmore on Evidence, arts. 
1581, 1586. 

The very issue in this case was passed upon in Eugland in 1867 by 
Vice Chancellor Wood in- the case of Liebig's Extract of Méat Co., 
Limited, v. Hanbury, 17 Law Times (N. S.) 298. He erroneously 
thought that Liebig himself had invented the formula which he pub- 
lished in 1847, but concluded from testimony not in this case that Lie- 
big had allowed his na,me in connection with extract of méat to be- 
come public property before his agreement with the complainant and 
its predecessor and therefore that anybody could use his name in con- 
nection with the product and Liebig could not confer any exclusive 



TWEEUIE TKADING CO. V. SANGSTAD. 691 

right in ît upon the complainant. None of the above-mentioned 
books shows, what Vice Chancellor Wood found from Baron Liebig's 
own testimony, that he had given the Royal Pharmacy of Bavaria in 
1861 the right to use bis name in connection with extract of méat 
and that no less than five thousand pounds of beef per annum were 
manufactured at that pharmacy alone. 

Judge Seaman, in Liebig's Extract of Méat Co. v. Libby and Others 
(C. C.) 103 Fed. 87, came to the same conclusion because he found 
no dévolution of title to use Liebig's name from the Royal Pharmacy 
of Bavaria to the complainant. He evidently had before him the con- 
tracts with Baron Liebig and otiier proof not in this case. Judge 
Hazel, in Liebig's Extract of Méat Co. v. Walker (C. C.) 115 Fed. 
832, also held that the word "Liebig" had become public property. 
Ail thèse décisions were founded upon the proofs before the respective 
courts and establish no facts in issue in this case. City of Carlsbad 
V. Kutnow, 71 Fed. 1C7, 175, 18 C. C. A. 24. 

On this record we feel obliged to grant an injunction against the 
use by the défendant of the word "Liebig" in connection with the 
sale of extract of méat, but in view of the complainant's acquiescence 
in the defendant's conduct for six years and of ail the circumstances 
of the case, without an accounting. 

Decree reversed, with costs. 



TWEEDIE TRADING CO. v. SANGSTAD. 
(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 248. 

1 Shipping (§40*) — Time GirABTER— Expiration. 

A steamer was chartered "for a period of about tweive months, cliar- 
terers guaranteeiiig to redeliver steamer wittiin tliree weelis, more or less, 
of this i^eriod." Subsequently the parties agreed that the charter should 
be "extended for a further period of three calendar montlis from expira- 
tion of period iiamed in original charter." Tliree weeks before the end 
of the year the charterer gave notice that it elected to use the steamer 
for the maximum period of one year and three weeks. Held. that it was 
within its rights, and that the extension began at the expiration of that 
tiuie. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 40.*] 

2. Shipping (§ 58*)— Ciiaeter— Withdrawal of Vessel by Owxee— Dam- 
ages. 

A Urne charter of a steamer gave the charterer the right to redeliver 
the vessel at any time during six weeks. Twelve days before the ex- 
piration of the time the owner withdrew her from the charter ; the 
charterer being about to send her on another voyage which could not be 
completed within tlie time, and the owner having rechartered her, to the 
charterer's knowledge. Held, that while the owner had no right to take 
the vessel at that time, in view of the fact that the charterer could not 
employ her during the remaining time, repayment of the hire paid from 
that time forward and paymenf for the eoal on board was full compen- 
sation for its damages; it not being entitled in eqnlty to recovei' the 
expenses incurred in contemplation of the intended voyage. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

•For other cases see same topic & § nomeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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3. SiiiPPiNo (§ S8*) — Suit fob Damage to Oabgo— Pleading — Issues— Peoof 

AND VaRIANCB. 

Where a libelant rested its elaim for damage to cargo on the grountl 
of improper stowage in its libel, it cannot recover on tlie grouud o£ xxs\- 
seaworthiness of the vessel, an issue whicti was not tried. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

Appeal from the District Court of the United States for the Sottth- 
ern District of New York. 

Suit in admiralty by the Tweedie Trading Company against Ac- 
tieselskabet Sangstad. Decree for respondent, and Ubelant appeals. 
Affirmed. 

Ralph J. M. Bullowa, for appellant., 

J. Parker Kirlin and Charles R. Hiçkox, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This case involves the claim of time char- 
terers for $3,844: damages claimed because of the owners' withdrawal 
of the steamer Sangstad and for $66.70 expenses of reconditioning' 
bags of canary seed stowed in the lower forepeak and stained by oil 
leaking from the ship's stores in the upper forepeak. 

November 21, 1904, the vessel was chartered "for' a period of about 
twelve months, charterers guaranteeing to redeliver steamer within 
three weeks more or less of this period" at i825 per calendar month 
and at and after the same rate for any part of a month, payable half - 
monthly in advance. This six weeks and guaranty provision créâtes 
a sort of twilight period which distinguishes this charter from char- 
ters for a fixed term or charters for "about" a certain period which we 
considered in the case of The Rygja, 161 Fed. 106, 88 C. C. A. 370. 

By the charter the owners agreed to let, and the charterer agreed to 
hire, the vessel so that if the charter terminated within the twilight pe- 
riod, e. g., when sufficient time was not left to complète any of the 
voyages authorized, it would seem as if the owners had the same right 
to withdraw the vessel from the service of the charterer as the char- 
terer had to redeliver her to the owners. But we think the provision 
was intended for the benefit of the charterer and gave it the right if it 
chose to do so to take the vessel for eleven months and one week or for 
twelve months and three weeks with, however, the duty of redelivering 
at the date fîxed. Certainly this was the practical construction which 
the parties gave to it because on November 1, 1905, the charterer noti- 
fied the owners that it elected to use the steamer for the maximum pe- 
riod, viz., one year and three weeks. The owners made no objection 
and after the expiration of that time, viz., December 12, 1905, the char- 
terer paid and the owners accepted hire at the incre;ased rate of £900 
provided for in the extension of the charter now to be considered. 

October 6, 1905, the parties agreed that the charter should be "ex- 
tended for a further period of three calendar months from expiration 
of period named in original charter, charterers agreeing to redeliver 
steamer within two weeks less or any part thereof or within four weeks 

•For other cases see same topic & § numbeh In Doc. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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more or any part thereof than this period" and to pay hire at the rate 
of £900 instead £825 per calendar month. 

We think the district judge was right in this situation of things in 
holding that the original charter terminated and the extension began 
December 12, 1905. 

Under this extension the charterer had a right to redeliver within 
two weeks or any part thereof less or within four weeks or any part 
thereof more than the period of three calendar months f rom December 
12, 1905, but was bound not to redeliver either earlier or later than 
those dates. Accordingly it had a right to the use of the vessel to 
April 9, 1906. 

March 31, 1906, the owners billed the charterer for one-half the 
hire of the month beginning that date — that is, up to April 6th — which 
it paid. The évidence shows that no voyage authorized by the char- 
ter could be performed before April 9th. 

March 26th the vessel lay unloaded at Thiladelphia; the charterer 
having the right to redeHver her or to use her for 14 days longer and 
no more. 

The parties were apparently contemplating, though no agreement 
was made on the subject, a redelivery at a port in the United Kingdom 
or on the Continent between Bordeaux and Hamburg, which would 
hâve been entirely agreeable to the owners, as they had made a new 
charter for the vessel to be entered on in Europe. 

The charterer supplied the vessel with coal and ordered her to 
Hampton Roads for orders, where she arrived March 28th. It then 
determined to send the vessel to Cuba for a cargo of sugar to New 
York, whereupon, March 29th, the owners withdrew her from the 
service of the charterer and returned the hire paid for the time between 
March 39th and April 6th. 

The owners had no right to do this before April 9th, if the charterer 
chose to keep the vessel, but as it could not employ her between March 
29th and April 9th, the return of the hire for that period and payment 
for the coal put aboard would be full compensation except for expenses 
incurred in contemplation of another voyage. It is évident that both 
parties were contemplating another voyage and Hability for expenses 
incurred because of this by the charterer must dépend upon the equities 
of the case. The owners had made a new engagement to be entered 
upon by the vessel in Europe ; the charterer was fully aware of this 
fact. It solicited freight for Europe and ordered préparations to be 
made by the ship for grain, which was a European cargo. The char- 
terer must hâve known that this was the understanding of the own- 
ers and that it was a reasonable understanding. The equities seem to 
us to be entirely with the owners, and we think the trial judge was 
right in dismissing the charterer's claim for damages for wrongful 
withdrawal. 

The second cause of action is for the expense of rebagging canary 
seed carried in the lower forepeak. The only cargo space left when 
the seed was loaded was the afterpeak and the lower forepeak. The 
master wished the seed to go in the afterpeak because he thought the 
forepeak not a fit place for what he called perishable cargo, The 
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charterer's stevedores, on the other hand, insisted on its going in the 
forepeak because another consignment of canary seed had been put in 
the afterpéak and the owners of the two consignments feared they 
might get mixed. The évidence satisfies us that the forepeak is a 
proper place for such a cargo, and that it was so on this occasion but 
for the f act that oil f rom the ship's stores in the upper forepeak leaked 
through the deck. The Hbel rested the daim on bad stowage, but the 
libelant now puts it on unseaworthiness ; that is, the unfitness of the 
ship to carrv the cargo. The claimant has had no opportunity to meet 
this charge, and for this reason considération of the claim ought to 
hâve been denied. 
Tlie decree is afSrmed, with costs. 



TJNITBD .STATES v. BALSARA. 
, (Circuit Court of Appeals, Secopd Circuit. July 1, 1910.) 
No. 186. 

1. Aliens (§ 61*) — NatubaliZation— "Free White Pebsons." 

"Free white persons," wittiin Rev. St. § 2169 (U. S. Comp. St. 1901, p. 
1383), Umiting the naturalization act (Act June 29, 1908, c. 3502. 34 Stat. 
590 [U. S. Comp. St. Supp. 1909, p. 97]) to such persons, Ineludes mem- 
bers of the white, or Caueaslan raoe, as distinct from the blaelr, red, 
ye'low, and brown races; and hence a Parsee is entitled to admission to 
citlzenshlp. 

[Ed. Note,— For other cases, see Aliens, Cent. Dig. §§ 119-122; Dec. 
Dig. § 61.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7446, 7447.] 

2. Statutes (§ 159*) — Repeal by Implication. 

A statute Ineonslstent with or répugnant to a subséquent act is repealed 
by the latter, though not mentioned thereln. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 229, 231; Dec. 
Dig. f 159.* 

Repeal of statutes by implication, see note to First Nat. Bank v. Wel- 
denbeck, 38 C. C. A. 138.] 

3. Aliens :(§' 61*)— Natuealization— Statutes Not Repealed. 

Naturalizatioh;Act June 29, 1906, c. 3592, 34 Stat. 596 (U. S. Comp. St. 
Supp. 1909, p., 97). dld not lœplledly repeal Rev. St. § 2169 (U. S. Comp. 
; St. 1901, p.; 1333), llmitlng the naturalizatlon provisions of such statutes to 
"free Whitè persons." 

[Ed. Note.— For other cases, see Allons, Cent. Dig. §§ 119-122; Dec. 

, Dig. i .61.»ll ' : : . 

r ' ' . ■ 

Appeal frdnl'the Circuit Court of the United States for the Southern 
District of New York. 

A'pphcation by Bhicaji Franyi Belsara for admission to citizenship. 
From an. order admitting applicant ( 171 Fed. 391), the United States 
appeals. Order affirmed. 

Henry A. Wise, U. S. Dist. Atty., and A. S- Pratt and Cari E. Whit- 
ney, Asst. U. S, Attys. 

Roimds & Shurman, for appellee. 

Louis Marshall and Max J. Kohler, for Syrian interveners. 

♦Foi" other cases' see same topic & § numeee In Dec. &. Am. Dlgé. isè? to date, & Rep'r Indexes 
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Before COXE and WARD, Circuit Judges, and HAZEL; District 
Judge. 

WARD, Circuit Judge. The Parsees emigrated sonie 1,200 years 
ago from Persia into India, and now live in thc neigliborhood of Bom- 
bay, to the number of about 100,000. They constitute a settlement by 
tliemseîves of intelligent and wel!-to-do persons, principally engaged in 
commerce, and are as distinct from the îlindus as are the English who 
dwell in India. Balsara hiraself is a merchant of this city, entirely 
qualified for citizenship but for the fact, as the government contends, 
that he is not within section 210!) of the United States Revised Statutes 
(U. S. Comp. St. 1901, p. 13;5o), which provides as to naturalization : 

"The provisions of this titln shall apply to aliciis bMiiiç free wUite iiersons 
Miid to aliens of Africaii uativily aud to persons of Africiiu descent." 

Counsel hâve furnished us with such complète and interesting briefs 
that detailed considération of the cases, laws colonial, state and fédéral 
and public documents referred to would extend this opinion to inor- 
dinate length. Therefore we will state our conclusions only. 

The expression "free white persons" is found in ail our naturaliza- 
tion acts since 17i)0, except for the brief period between 1873 and 
1875, when they were omitted from the Revised Statutes. The gov- 
ernment contends that the words must be construed to mean wh?t the 
Congress which passed the first naturalization act in 1790 understood 
them to mean, and, no immigration being then known except from 
England, Ireland, Scotland, Wales, Germany, Sweden, France, and 
Holland, Congress must be taken to hâve intended aliens coming from 
those countries only. The conséquence of this argument, viz., that 
Russians, Pôles, Italians, Greeks, and others, who had not theretofore 
immigrated, are to be excluded, is so absurd that the government ex- 
tends the intention of Congress to ail Europeans. 

On the other hand, counsel for Balsara insist that Congress intended 
by the words "free white persons" to confer the privilège of naturali- 
zation upon members of the white or Caucasian race only. This we 
think the right conclusion and the one supported by the great weight 
of authority. In re Ah Yup, 5 Sawy. 155, Fed. Cas. No. 104; In re 
Saito (C. C.) 62 Fed. 126; In re Camille (C. C.) 6 Fed. 256; Matter 
of San C. Po., 7 Mise. Rep. 471, 28 N. Y. Supp. 383 ; In re Buntaro 
Kumagai (D. C.) 163 Fed. 922; In re Knight (D. C.) 171 Fed. 297; 
In re Najour (C. C.) 174 Fed. 735 ; In re Halladjian (C. C.) 174 Fed. 
S34. Doubtless Congressmen in 1790 were not conversant with ethno- 
logical distinctions and had never heard of the term "Caucasian race" 
mentioned in some of the foregoing décisions. They probably had 
principally in mind the exclusion of Africans, whether slave or free, 
and Indians, both of which races were and had been objects of serions 
public considération. The adjective "free" need not hâve been used, 
because the words "white persons" alone would hâve excluded Africans, 
whether slave or free, and Indians. Still efïect must be given to the 
words "white persons." The Congressmen certainly knew that there 
were white, yellow, black, red, and hrown races. If a Hebrew, a 
native of Jérusalem, had applied for naturalization in 1790, we cannot 
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believe Jie would hâve been excluded on the ground that he was not a 
white person, and, if a Parsee had applied, the court would hâve had 
to détermine then just as the Circuit Court did in this case, whether 
the words used in the act did or did not cover him. 

We think that the words refer to race and include ail persons of the 
white race, as distinguished from the black, red, yellow, or brown 
races, which differ in so many respects from it. Whether there is an}^ 
pure white race and what peoples belong to it may involve nice dis- 
criminations, but for practical purposes there is no difficulty in saying 
that the Chinese, Japanese, and Malays and the American Indians do 
not belong to the white race. Difficult questions may arise and Con- 
gress may hâve to settle them by more spécifie législation, but in our 
opinion the Parsees do belong to the white race and the Circuit Court 
properly admitted Balsara to citizenship. 

We think this view is confirmed by the législation enacted between 

1870 and 1875. Act July 14, 1870, c. 254, 16 Stat. 254, amending 

the naturalization laws, provided in section 7 : 

"That the naturalization laws are hereby extended to aliens of African 
nativity and to persons of African descent." 

As negro immigration from Africa is and was totally unknown, the 
législation can only be explained as a resuit of the sentiment created by 
the Civil War. The words "free white persons" were left in the law, 
indicating the intention to exclude other races than the African. The 
revisers of the laws of the United States, whose revision was adopted 
at the first session of the Forty-Third Congress, 1873, to 1874, re- 
ported (section 2169, title 30), on the subject of naturalization in the 
following words : "The provisions of this title shall apply to aliens 
of African nativity and to persons of African descent." As the re- 
visers were not authorized to change the law, the ofnission of the 
words "free white persons" was evidently an oversight and it was cor- 
rected by Act Feb. 18, 1875, c. 80, 18 Stat. 318, entitled, "An act to 
correct errors and to supply omissions in the Revised Statutes of the 
United States" as follows: 

"Sec. 2169 is amended by inserting In the first Une after the word 'aliens' 
the words 'being f i-ee white pereons and to aliens.' " 

Of course, between 1873 and 1875, Congress having adopted the Re- 
vised Statutes, any alien was eligible to naturalization. In re Ah 
Chong (C. C.)_2 Fed. 733, 739. If in 1875, when they were amended, 
Congress had intended the privilège of naturalization to be restricted 
to Europeans and Af ricans, as contended by the government, it would 
presumably hâve inserted a more accurate expression than "free white 
persons" in the section. On the other hand, if it had intended the law 
to apply to ail aliens except those expressly excluded, it would hâve re- 
pealed the section altogether, leaving section 2165 to apply as it reads 
to ail aliens. 

Counsel for certain Syrian interveners as amici curise contend that 
the words "free white persons" were used simply to exclude slaves 
and free negroes. If so, of course, ail other aliens were included. Tliis 
is enforced by the further argument that the act of June 29, 1906 (Act 
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June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1909, p. 
97]), repealed section 2169, Rev. St. U. S., by necessary implication, 
and that ail aliens except those expressly excluded, like the Chinese, 
are now eligible to citizenship. Tlie act of 1906 does provide for a uni- 
f orm rule for the naturalization of aliens throughout the United States. 
Section 4, regulating proceedings, like section 2165, Rev. St. U. S., 
provides "that an alien may be admitted to become a citizen of the 
United States in the following manner and net otherwise." But sec- 
tion 2169, supra, limited the application of the whole title to persons 
being free white persons or of the African race, and section 26, the re- 
pealing clause of the act of 1906, makes no mention of section 2169. 
Of course, if the latter is inconsistent with or répugnant to the act, it 
is repealed, though not mentioned. But we do not think it is. Indeed, 
the form annexed for déclaration of intention requires the applicanî: 
to State his color as well as his complexion. It seems to us incredible 
that Congress coukl hâve intended to make such a departure from ex- 
isting law by implication merely. 
The order is affirmed. 



THE MONTATJIC. 

(Circuit Court of Appeals, Second Circuit. June 14, 3910.) 

No. 231. 

Collision (§ 93*) — Steam Vessels Ckossinq— A'iolation of Rules. 

Tlie ferryboat Montauk on lier way across the East river to lier 
Broolilyn slip came Into collision with transfer tus 18, whicli was comins 
up with a car float on each side. The Montauk three tlmes blew signais 
of two whistles, which were not answered. The tug kept her course until 
immediately before collision, when she ehanged .slightly to port, and the" 
Montauk kept her course. Before collision, both vessels reversed full 
speed asteru. Held, that the Montauk was clearly in fault for violation 
of inspectors' rule 2, which required her, liaving the tug on her starboard 
side, to keep out of the way, and for perslsting in crossing the bows of 
the tug without agreement and when manifestly dangerous ; that the tug 
was not in fault, inland rules (Act June 7, 1897, c. 4, art. 21, 30 Stat. 101 
[U. S. Comp. St. 1901, p. 2883]) requiring her to keep her course and 
speed; and, neither such rules nor the inspectors' rules requiring her 
to answer the Montauk's signais if she did not assent thereto, her slight 
change of course immediately before collision, if not justified by the 
"spécial circunistances" under article 27, was an error in extremis. 

[Ed. Note.— For other cases, see Collision, Dec. Dig. § 93.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the New York, New Haven & Hartford Rail- 
road Company against the ferryboat Montauk, the Union Ferry Com- 
pany, claimant. From the decree, libelant appeals. Modified. 

James T. Kilbreth, for appellant. 

James J. Macklin and De Lagnel Berier, for appellee. 

__ Before LACOMBE, COXE, and WARD, Circuit Judges. 

•For other cases see same toplc & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



G9S 180 FEDERAL REPORTEE. 

WARD, Circuit Judge. April 23, 1907, a little after 1 p. m., the 
ferryboat Montauk, on her way from lier slip at Whitehall, N. Y.,, 
to her slip at the foot of Hamilton avenue, Brooklyn, saw the tug 
Wetherell with two schooners lashed together in tow on a hawser 
about 125 feet long coming up Buttermilk Channel. At the same 
time, jnst overtaking the schooners on their starboard hand was trans- 
fer 18 with a loaded car float some 300 feet long on each side, making 
a flolilla of about 100 feet in width. 

The District Judge has hardly discussed the signais exchanged, 
the movements of the three vessels, or the way in which the Montauk 
and No. 18 came together, but, adopting substantially the story of the 
Montauk as to the signais, he finds the Montauk at fault for not 
keeping out of the way and the transfer for not answering and for 
changing her course somewhat to port just before the collision. The 
facts as stated by him are that the Montauk blew a signal of two 
whistles three times and then reversed full speed astem; that the 
Wetherell starboarded and went under the Montauk's stern ; that the 
transfer, giving no answer, stopped and clianged her course a little 
to port just before the collision. 

He regarded the situation as governed by inspectors' rules 3 and 3, 
then in force. It must be said that they are not very clear, nor al- 
together consistent with the inland rules of 1897 (sections 2 and 5) : 

"Rule 2. When steamers are approaching each other In an oblique direc- 
tion, as sliown in the diagrams of tlie fourth and fifth situations, so as to in- 
v'olve risk of collision, the ressel which has the otlier on her own starhoard 
slde shall keep out of the way of the other, which latter vessel shall keep her 
coui-se and speed; the steam vessel having the other on her starboard side 
Indicating by one blast of her whistle her Intention to direct her course to 
starboard, so as to cross tbe stern of the other steamer; and two blasts, her 
intention of dlrecting her course to port, which signais must be promptly an- 
swered by the steamer having the right of way, but the giving and answering 
signais by a vessel requiring to keep her course shall not vary the dutles and 
obligations of the respective vessels. 

"Rule 3. If, when steam vessels are approaching each other, elther vessel 
falls to understand the course or Intention of the other, from any cause, the 
vessel so In doubt shall immedlately signify the same by giving several short 
and rapjd blasts, not less than four, of the steam whistle; and If the vessels 
shall hâve approached withln half a mile of each other, both shall be imme- 
dlately slowed to a speed barely suflîclent for steerageway until the proper 
signais are given, answered, and understood, or until the vessels shall hâve 
passed each other. 

"Vessels approaching each other from opposite directions are forbidden to 
use what has l)écome teehnically known among pilots as 'cross signais' — that 
is, answering oné whistle with two, and answering two whistles with one. In 
ail cases, and under ail clrcunistances, a pllot reeeiviug elther of the whistle 
signais provlded In the rules, which for any reason he deenis Injudicious to 
comply with, instead of answering it with a cross signal, must at once observe 
the provisions of this rule." 

Rule 2 applies to steam vessels meeting each other in oblique direc- 
tions. It requires the burdened vessel to indicate by whistle her in- 
tention either to cross the bow or to go under the stern of the privi- 
leged vessel. The privileged vessel is required to answer evidently 
with the same signais for the purpose of indicating that she under- 
stands the intention of the burdened vessel. The légal obligations of 



THE MONTAUK. 699 

each remain unaffected; that is, the burdened vessel must keep out 
of the way and the privileged vessel must hold her course and speed. 

Rule 3 provides that, when either one of steam vessels approach- 
ing each other in any direction fails to understand the course or inten- 
tion of the other, she shall blow several short, rapid blasts. It then 
forbids cross-signals to be blown by vessels approaching' each other 
from opposite directions — that is, meeting head and head or nearly 
so — from which it may be fairly inferred that cross-signals may be 
blown by vessels approaching in other directions. Then it provides 
that "in ail cases and under ail circumstances" a vessel which deems 
a signal injudicious must instead of answering with a cross-signal ob- 
serve the provisions of this rule ; that is, slow down to a speed barely 
sufficient for steerageway, etc. 

The duties of the privileged vessel to be collected from thèse two 
ruies are as follows: If she does not understand the intention of the 
burdened vessel, she must blow several short, sharp blasts. If she 
does understand and thinks the intention of the burdened vessel 
judicious, she replies with the same signal. If she dioes understand, 
but thinks the intention injudicious, she immediately slows to a speed 
barely sufficient for steerageway. Two of thèse requirements plainly 
conflict with Inland Rules 1897, art. 18, rule 1 (Act June 7, 1897, c. 
4, 30 Stat. 100 [U. S. Comp. St. 1901, p. 2881]) of which requires 
steam vessels to answer signais only when approaching each other 
head and head, or nearly so, and article 21 of which requires the privi- 
leged vessel to keep her course and speed. 

The pilot of the transfer thought the signal from the Montauk 
was injudicious, which it certainly was. Accordingly under the 
inspectors' rules his duty was not to answer that signal, but im- 
mediately to slow down to a speed barely sufficient for steerageway. 

At the time of the collision both vessels were reversing full speed 
astern, and the injuries to the Montauk show that neither could hâve 
had much headway. The transfer's starboard float struck the Mon- 
tauk's forward rudder and the port float went under her starboard 
guard, inflicting very little damage. The only fault which could be 
imputed in our opinion to the transfer was her failure to hold her 
course and speed as required by article 21 of the inland rules. But 
her failure to do this, if not justified under article 27 to avoid immé- 
diate danger in the spécial circumstances of the case, was not a fault, 
but an error in extremis, when the collision owing to the gross fault 
of the Montauk was imminent. The decree is modified with instruc- 
tions to the District Court to enter a decree in favor of the New York, 
New Haven & Hartford Railroad Company for its damages against 
the claimant of the Montauk, with interest and costs of both courts. 
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THE EDMUND MORAN. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 261. 

1. Collision (§ 123*) — Défenses— "Inévitable Accident" — Burden dp 

Pboqf. 

To sustaln tlie défense of Inévitable accident m a suit for collision, 
the défendant bas the burden of proof, and must show elther what was 
the cause of thp accident, and that the resuit of that cause was inévi- 
table, or he must show ail the possible causes and wlth regard to every 
one of such possible causes that the resuit could not hâve been avoided. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 259-261; Dec. 
Dig. § 123.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3571-3573.] 

2. Collision (§ 22*) — Défenses— Inévitable Accident. 

A tug came into collision with a canal boat in tow of another tug on 
a Crossing course by reason of the breaking of her steering cable when 
she attempted to change her course at a distance of 60 to 70 feet from 
the tow. There was testimouy that, even if the cable were sound, it 
might hâve been broken by a sudden porting such as was requlred at 
that short distance to clear the canal boat. Held that such évidence did 
not sustaln the défense of inévitable accident ; it not appearing that the 
tug's course could not hâve been changed soouer wlthout subjecting the 
cable to such strain. 

[Ed. Note.^For other cases, see Collision, Cent. Dig. § 19; Dec. Dig. 
§ 22.*] 

Appeal from the District Court of the United States for the South- 
ern Di-strict of New York. 

Suit in admiralty by John Newman and others against the steam tug 
Edmund Moran, the Moran Towing & Transportation Company, claim- 
ant. Decree for libelants (173 Fed. 109), and claimant appeals. Af- 
firmed. 

Carpenter & Parle, for appellant. 

James J. Macklin and De Lagnel Berier, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. May 15, 1908, at about 6 :15 p. m., the tide 
being flood in the Northand ebb in the East River, with little or no 
wind and a clear atmosphère, the tug Edmund Moran lef t the Battery 
landing bound down the Upper Bay. At the same time the tug Glen 
Cove towing two canal boats side by side on a hawser about l'^j feet 
long, with a third canal boat, The Bronx, astern of thè port boat of the 
first t'er, was proceeding from the North into the East l^iver. A 
Pennsylvania tug bound from the East River into the North River 
with a barge alongside passed between the vessels. In this sitiiatio» 
the courses of the Glen Cove and Moran were crossing and it \vas the 
duty of the Moran to keep out of the way. When headinç for the 
Bronx and not more than 70 feet away, she undertook to swing sonie 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rop'r Indexes 
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six points to starboard to clear the canal boat's stern. Seeing ihat the 
tug did not answer her helm, the pilot rang to reverse full speed astern, 
notwithstanding which he struck the boat loaded with coal violently 
enough to eut off her stern. His report to the inspectors, made the 
day after the collision, shows how close the tug must hâve been to the 
canal boat, and how fast she must hâve been going when he discovered 
that the steering gear would not work. He says : 

"I had scareely reacbed a point 500 feet abreast of the landiiig when my 
steering wire parted. I immediately sounded my alarni whistles and rang for 
full speed astern ; but, bef ore my tug could reverse, I struek a coal boat 
which was the stern boat in a tow of three In charp;e of the tug Glen Cove. 
The coal boat sank alniost immediately, and I was unable to secure her 
name." 

The cable which parted was made of iron wire around a core of 
hemp consisting of 6 strands, each strand composed of 6 strands of 
7 wires each of 252 in ail. Ail the wires were parted at the break. 

The district judge overruled the défense because of testimony ofïered 
by the libelant to the effect that the wire cable showed signs of wear. 
The claimant contends that this finding is so contrary to the évidence 
that the decree should be reversed. But, adopting the claimant's story, 
we come to the same conclusion. Its witnesses testifîed that the cable 
was of the usual kind and size for the purpose, bought of a first-class 
manufacturer, inspected twice a week, and now showing no signs of 
a defect; in other words, the claimant proves no cause for the parting. 
In the case of the Merchant Prince, Prob. Div. (1892) 179, the Court 
of Appeals reversed the Admiraltv Judge, Sir Charles Butt, and held 
a collision was not due to inévitable accident. Lord Justice Fry said : 

"The burden rests on the défendants to show inévitable accident. To sus- 
tain that, the défendants must do one or otlier of two things. ïhey must ei- 
ther show what was the cause of the accident, and sliow that the restilt of 
that cause was inévitable, or they umst show ail the possible causes, one or 
otlier of which produced the effect, and must further show with regard to 
every one of thèse iwssible causes tliat the resuit could not hâve been avoid- 
ed. Unless they do one or other of thèse two things, it does not api>ear to me 
that they hâve shown inévitable accident." 

This language was cited with approval by the Circuit Court of Ap- 
peals for the Sixth Circuit in The Olympia, 61 Fed. 120, 9 C. C. A. 
393, although in that case the court found the collision was due to in- 
évitable accident. 

There is testimony in this case that a sudden porting would cause a 
shock upon the steering cable likely to break it if a little slack, even 
if it were strong enough for ordinary use. The witnesses of the claim- 
ant exactly describe a situation in which a sudden porting was neces- 
sary. They admit that in order to clear the canal boat the tug, when 
within 60 or 70 feet, had to change her course to starboard 6 points. 
The claimant not having shown any affirmative cause why the cable 
parted, has it disposed of this possible cause? The pilot says that when 
125 feet ("a length and a half) away from the canal boat he started to 
port, and, finding that the tug did not answer, when within 50 to 60 
feet he put the helm over hard aport and rang to go full speed astern. 
We do not believe that the steering rope parted under a gentle porting. 
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ït wa^ because the pilot allowed hiitiself to get so dose to the canal 
boat that a sudden hard-aporting was necessary to clear her. By the 
exercise of reasonable care the accident could hâve been avoided and 
therefore it was not inévitable. 

Decree affirmed, with interest and costs. 



NORTHWESTERN TOWNSITB 00. v. FIDELITY & DEPOSIT 00. OF 

MARYLAND. 

(Circuit Court of Appeals, Elglitli Circuit. July 26, 1910.) 

No. 3,295. 

(Syllabus 'by the Court.) 

Principal an» Surett (§ 79*) — Extent of Liability— Différent Capacities. 

No liabllity of surety for acts of employé as ttie officer or servant of 
a third party. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. § 125 ; 
Dec. Dig. § 79.*] 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action by the Northwestern Townsite Company against the Fidelity 
& Deposit Company of Maryland. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

Charles L. Moore (John C. Moore and John K. Remy, on the brief), 
for plaintiff in error. 

Frank Dale (A. G. C. Bierer and Benj. F. Hegler, on the brief), for 
défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Henry H. Watkins was the treasurer 
of thé Northwestern Townsite Company, and the cashier of the Citi- 
zens' Bank of Enid, 0kl. On warranties of the townsite company 
that Watkins would be permitted to pay out moneys of the company 
only on check, that he would be required to deposit ail the company's 
funds coming to his possession in the bank upon their receipt, that he 
would hâve no authority to indorse checks drawn to the order of the 
company nor to sign checks on its behalf, the Fidelity & Deposit Com- 
pany of Maryland agreed with the townsite company to reimburse it 
for such pecuniary loss as it should sustain during the term of one year 
by any act of larceny or embezzlement upon the part of Watkins in the 
rendition of his service as treasurer of the company. One Chambers 
had purchased lots of this company, and he and the company had 
agreed that the deeds for thèse lots should be deposited with the bank 
to be delivered by the latter to Chambers as he should pay for them. 
Chambers had a gênerai deposit account with the bank, and he took 
the deeds from it and paid for them by giving to the company his 
checks on his crédit in the bank for $15,500, and the bank charged 
Chambers and credited the townsite company on its books with this 

*For other casea see same topio & § kumbee in Dec. & Am. Dlgs. 1DU7 to date, & Rep'r Indexes 
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amount. The townsite company accepted this crédit and checked out 
ail but $10,694.40 of it before the bank failed. It failed indebted to 
the townsite company in the latter amount. At the times when Cham- 
bers' checks were received and the crédits were transferred thereon 
from Chambers to the townsite company the bank was insolvent, and 
Watkins knew it. He, however, took no part whatever in the making 
of the sales of the lots to Chambers, in the deposit of the deeds with 
the bank, and in the receipt of the checks in payment for them, ex- 
cept that in one instance he sent a deposit slip showing a crédit of the 
amount of one of Chambers' checks to the townsite company, The 
insolvency of the bank was caused by the use of its funds by Watkins 
as its cashier for some purpose other than the payment of the rightful 
obligations of the bank. After the failure of the bank the townsite 
company sued the fidelity company on its indemnity contract for the 
$10,694.40, and it is assigned as error that upon the facts which hâve 
been recited the court below rendered judgment for the défendant. 

The argument is that as Watkins knew that the bank was insolvent 
when the checks of Chambers were passed to the crédit of the townsite 
company, the title to the money which thèse checks represented never 
vested in, the bank, but the money was held by it for the townsite com- 
pany as a trustée ex maleficio and Watkins, by his unlawful use of 
this money as cashier of the bank, was guilty of larceny or embezzle- 
ment as treasurer of the townsite company. This contention is un- 
sound because no money was ever deposited with the bank by or for 
the townsite company by means of the use of the checks of Chambers. 
The actual transaction was that the crédit of $15,500 which Chambers 
had with the insolvent bank was transferred by means of his checks 
to the townsite company, so that after the transfer the bank owed to 
the townsite company the debt of $15,-500, which it previously owed to 
Chambers. There is neither finding nor évidence that Chambers was 
aware of the insolvency of the bank, or that he participated in any way 
in any fraud upon the townsite company, and therefore there is no 
basis for the contention that the bank was a trustée for or other than 
the debtor of the townsite company. 

Again, it is for the acts of larceny or embezzlement of Watkins in 
the performance of his duties as treasurer of the townsite company 
and for thèse only that the fidelity company undertook to indemnify 
the townsite company and his acts of appropriation were of the funds 
of the bank and were committed by virtue of his office of cashier of the 
bank and not in the performance of any of his duties as treasurer of 
the townsite company. A surety company which indemnifies a cor- 
poration against the acts of larceny or embezzlement of its officer or 
servant in the discharge of the duties of his position is not liable for 
his acts of larceny or embezzlement in the discharge of the duties of 
his position as an officer or servant of a third party. 

The judgment below was right, and it must be affirmed. 

It is so ordered. 
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PENNSYLVANIA STEEL 00. et al. v. NEW YORK CITY BT. CO. et al. 

(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No. 317. 

Stbeet Uaileoads (§ 55*) — ForeclostjEk of Morigases— Eeceivebship— Im- 

PKOVEMENT OF PltOPEKTY. 

A court of equity, which through Its reeeivers Is operating an exten- 
sive System of street rallroads pending the foreelosure of mortgages and 
liens on its varions parts, bas power in its discrétion to authorize the ex- 
pendlture of money by tlie reeeivers in the conipletlon of car houses, 
which were being rebuilt or enlarged on certain of the Unes, where in its 
judgment such expendlture is necessary to meet the requirements of the 
System and render adéquate service to the public, leaving the question of 
the distribution of the expense as betv\'een the différent mortgagees to be 
determined on a final accounting. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 134 ; Dec. 
Dlg. « 55.*] 

Appeals f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. With 
this case were heard suits in equity by the Morton Trust Company, 
by the Guaranty Trust Company of New York, and by the Morton 
Trust Company against the Metropolitan Street Railway Company 
and others. From an interlocutory order of the Circuit Court (171 
Fed. 1019) the Morton Trust Company and the Guaranty Trust Com- 
pany appeal. Affirmed. 

Bronson Winthrop, Charles T. Payne, and George Roberts, for Mor- 
ton Trust Company. 

Julien T. Davies and Brainard Folles, for Guaranty Trust Com- 
pany. 

Arthur H. Masten, William M. Chadbourne, and Ellis W. Leaven- 
worth, for Joline and Robinson, reeeivers. 

Before COXE and WARD, Circuit Judges, and HOLT, District 
Judge. 

WARD, Circuit Judge. Thèse are appeals from an order of the 
Circuit Court authori/ing the reeeivers of the MetropoHtan Street 
Railway Company to expend some $400,000 out of income for the com- 
pletion of three certain car houses, one of which had been destroyed 
by fire, ail three of which were being reconstructed on a larger scale. 
The appellants are respectively the trustée under the gênerai mort- 
gage of the Metropolitan Street Railway Company to the Guaranty 
Trust Company and the trustée under the refunding mortgage to 
the Morton Trust Company. Both m.ortgages are being foreclosed. 
The car houses are being erected on ground covered by the latter 
mortgage only. Both trustées object that there is no sufficient proof 
that such extensive construction is necessary. The necessity of car 
houses is quite clear; also that they should be erected on the ground 

•î'or other cases see same topic & S numeek in Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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on which they originally stood; and also that, when erected, they 
should be sufficient for the requireiiients of the system which the 
receivers were operating. We think that it was within the sound dis- 
crétion of the Circuit Court, in view of ail the circumstances, to say 
how extensive the improvements should be, and are not disposed to 
interfère with its conclusion on this point. 

The other objections arise out of the compétition between the two 
mortgages. The trustée of the gênerai mortgage insists that thèse 
car houses directly benefit the refunding mortgage, which alone cov- 
ers the premises, and therefore the receivers should be reimbursed 
for the expense of construction out of the property covered by it. 
On the other hand, the trustée of the refunding mortgage says that 
it is a first lien only upon real estate, which, instead of being im- 
proved in value, is injured by the érection of the car houses, especially 
if it be sold to a person not purchasing the railroad System, upon 
which the gênerai mortgage is a first and the refunding mortgage a 
second lien. Therefore it is contended that the expense of construc- 
tion should be imposed upon the property of the Metropolitan Street 
Railway Company, for whose benefit, as a railway system, it is in- 
curred. 

Each appellant contends that the order should be amended to cover 
its contention. The Circuit Court and this court bave persistently 
held that the disposition of ail competing equities is to be reserved 
until the final distribution of the whole fund. Judge Lacombe's mém- 
orandum, handed down with the order appealed from, shows plainly 
that this was his intention. An application to him for a resettlement 
would certainly hâve resulted in the insertion of a provision that pay- 
ment out of income in the first instance should not préjudice the claims 
of any one upon final distribution. 

The order is affirmed, but, as some of the parties think that, as 
drawn, it will finally conclude the matter, with instructions to the Cir- 
cuit Court to resettle it in this particular, if application to that end 
be made. 



THE CHRISTIANIA BAIUD. 

(Circuit Court of Appeals, Second Circuit. May 2, 1910.) 

No. 215. 

TowAGE (§ 11*) — Collision Between Tows— Fault of Tug. 

A tug passing down the Passaic river witli a scow on one side and a 
scliooner in tow on a hawser, held liable for a collision between the tows 
while passing through the draw of a railroad bridge, on the ground that 
the master failed to signal the hridge in time and while waiting for tUe 
opening of the draw after the passing of trainS permitted the tug to drift 
too near the bridge and too close to one side, by reason of which the scow 
struck the trestle on that side, breaklng the Unes and causing the colli- 
sion with the foUowing schooner. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. § 19; Dec. Dig. 
I 11.*] 

*For other cases see same topic & § numeee in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
180 F.— If. 
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Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by Mary F. Schultz against the steam tug Christi- 
ania Baird ; the Passaic River Towirig Line, claimant. Decree for H- 
belant (169 Fed. 317), and claimant appeals. Affirmed. 

Martin A. Ryan, for appellant. 
Peter Alexander, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. February 14, 1907, the tug Christiania 
Baird, bound down the Passaic river from Newark to Hoboken with 
the Hght barge Brimstone on her port side and the hght schooner Annie 
E. Webb astern on a hawser about 125 feet long, approached the trestle 
bridge of the Central Railroad of New Jersey which spans Newark 
Bay between Bayonne and Elizabethport. There is an abutment in 
the center of the channel dividing the bridge into two draws, the floor 
over either of which can be lifted after the manner of bascule bridges 
by machinery on the abutment. Tl' "; tide was running strong ebb with 
a set to the westward. The sémaphore on the abutment indicated that 
vessels bound down should go through the eastern draw. The régu- 
lations of the Secretary of War require vessels wishing^ the draw 
opened to blow a signal of three blasts, and the bridge tender to an- 
swer with a signal of three blasts, if it can be donc, or two blasts 
if it cannot. When about a quarter of a mile away and proceeding 
with the tide about six miles an hour, the tug blew three blasts. Re- 
ceiving no answer, and seeing two trains about to cross the bridge in 
opposite directions, she slowed down. When they had passed she 
started up and blew a second signal of three blasts, to which she 
received no answer. Seeing another train approaching from the 
west, the tug when about 600 feet above the bridge slowed down again 
and drifted. The draw was opened when she was about 150 to 200 
feet off and a little to the eastward of the center of the draw in 
order to counteract the set of the tide. It being impossible to stop and 
round to, the tug started up under a jingle bell with her helm hard 
aport, but having no steerageway. The barge struck the trestle on 
the eastern side, parting the lines to the tug, swung around into the 
draw while the schooner, the tug having cast off her hawser, ran 
into the barge and swung around under the influence of the tide 
against the trestle to the east of the drav/, sustaining the damage 
complained of. 

The trial judge found that the draw was open in time and that 
the tow would hâve passed through safely, but for the fact that 
the tug had kept too far to the eastward, as the resuit of over estimat- 
ing the set of the tide. We think she was more at fault for not 
signaling sooner and stopping. If négligent in both or either of thèse 
respects, it is no défense to her that the bridge tender was also at 
fault. The claimant défends as it is said principally that a rule may 
be laid down whether tugs which get no reply from a bridge tender 
hâve a right to proceed on the assumption that the draw will be 
open. It would be impossible to lay down an absolute rule that a 
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tug discharges its duty to its tow if it proceeds upon this assump- 
tion. Every case must dépend upon its own circumstances. The 
best way to arrive at complète justice in such cases will be for the 
tugs, either as bailees of the tow, to sue the bridge owners, or, if they 
are sued alone to bring the bridge owners in under ruie 59. 
Decree affirmed, with interest and costs. 



THE FIIED PaCHARDS. 

(Circuit Court of Appeals, Second Circuit. 3Iay 2, 1910.) 

No. 191. 

1. Collision (§ GO*) — Tuo with Tow and Sailing Vessel Meeting — Fault 

OF Tug. 

Evidence considered, and held to show that a tug with a tow on a long 
hawser was solely in fa'^H for a collision at sea in the nisht between her 
tow and a sailing yach '/hlch met on nearly parallel courses. 

[Ed. Note. — For othe» cases, see Collision, Cent. Dig. § 84; Dec. Dig. § 
66.* 

Signais of meeting vessels, see note to The New York, 30 O. C. A. 630.] 

2. Collision (§ 77*)— Fault — TjOokout. 

The fact that the lookout on a yacht was a Central American Indian 
incapable of speaking English dld not impair hls efficiency as a lookout, 
nor in Itself constltute a contrlbuting fault on the part of the yacht for 
a collision brought about by improper navigation by the other vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. |§ 140-149; Dec. 
Dig. § 77.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Margaret S. Brandreth, as owner of the yacht 
Taormina, against the steam tug Fred Richards. Decree for libelant, 
and claimant appeals. Affirmed. 

Wing, Putnam & BurHngham (James Forrester, of counsel), for ap- 
pellant. 

James J. MackHn (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge._ February 3, 1907, about 9:40 p. m., the 
yawl-rigged yacht Taormina, bound from New York to Newport 
News, came into collision with a barge towing astern of the tug 'Êreà 
E. Richards on a hawser 200 fathoms long. The tug and barge be- 
longed to the claimant, and were bound from Philadelphia to Boston. 
The jibboom and headsails of the yacht were carried away, and she 
began to leak considerably. Under thèse circumstances it was per- 
fectly natural that signais of distress should hâve been displayed on 
the yacht, as her witnesses testify they were. The witnesses from the 
tug say that they stood by half an hour (although they did not know 
ihere had been a collision until they arrived next morninç at White- 
stone, Long Island), and saw no distress signais. We do not crédit 

•For other casea see eame topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlieir testimony on this point, and are satisfied that they did not lay 
by at ail, and failed to see the distress signais because of gross négli- 
gence, or willfully disregarded them. The trial judge held that. the 
tug's failure to stand by raised a presumption under the act of Sep- 
tember 4, 1890, that the collision was caused by her fault, and we think 
he was right in so doing. But we arrive at the same conclusion on the 
testimony. 

There is, as usual, great contradiction between the witnesses ; but 
certain significant facts are admitted, viz. : The wind was northwest- 
erly; the yacht was proceeding down the coast upon a course S. by 
W. 14 W. ; the tug and tow were proceeding up the coast on a course 
of N.N. E. ; the vessels were going at about the same speed, and there 
was but a différence of three-quarters of a point between their courses. 
The yacht passed the tug close tô, port to port, and strùck the star- 
board side of the barge an angling blow, without fouling the towing 
hawser. As she drew with her fin keel some 12 feet, it is obvious 
that the towing hawser must havebeen slack, and that this must hâve 
been caused by the stopping of the tug. As the barge was consider- 
ably on the port quarter of the tug and the wind was from the west- 
ward, the tug must either hâve ported or the barge starboarded. 

We believe the vessels were approaching each other nearly head on 
at about the same rate of speed, so that their courses would cross at 
a point where they would be very near each other. It was for this 
reason that the tug stopped to let the yacht cross her bow, and that the 
yacht, seeing herself in such close proximity to the tug, put her helm 
down, so as to come up into the wind several points and give the tug 
and tow safe clearance. When, however, she discovered the barge on 
her starboard hand, she at once put her helm up rather than take the 
risk of Crossing the bow of the barge, and scraped along her starboard 
side. The yacht did not change her course until the tug was in such 
close proximity to her that any change was an act in extremis, for 
which she is not chargeable with fault. 

We do not attach much importance to the fact that the second offî- 
cer, who was in charge of the yacht at the time of the collision, and the 
lookout, were not examined. The former was drowned before the 
trial, and the latter was a Central American Indian, quite incapable of 
speaking English. This would not prevent him from being an ef- 
fective lookout. 

The claimant relies upon The City of Rio de Janeiro, 130 Fed. 76, 
64 C. C. A. 410, 69 L. R. A. 71, which does not seem to ns applicable. 
In that case the owners were denied the benefit of the law limiting Ha- 
bility, because they had manned their vessel with a Chinese crew, who 
had been given no training in launching boats, and, because of their in- 
ability to understand orders after the stranding, the loss of life and 
baggage was greatly increased. 

Decree affirmed, with interest and costs. 
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WILLIAMS V. MOLTHER et al. 

(Circuit Court of Appeals, Second Circuit. July 1, 1910.) 

No. 332. 

Courts (§ 424*) — Fedesal Couets—Jurisdiction— Navigation Inspectobs— 

EXAMINATION FOR PiLOT'S LICENSB. 

The fédéral District Court has no jurisdlction of an application to 
compel local Inspectors of steam vessels to examine an applicant for a 
pilot's license, as authorized by Rev. St. § 4442 (U. S. Comp. St. 1901, p. 
3037), witliout havlng eomplled wlth rule 5, § 46, of the board of super- 
vlslng inspectors, makiug It a condition précèdent to the applicant's right 
to examination that he shall hâve served a three years' apprenticeship 
in the decli department of a steamer, salling vessel, or barge cousort. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 424.*] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Pétition by Frank R. Wilhams against John Molther and another, as 
local inspectors of steam vessels, to compel défendants to examine him 
as an applicant for a pilot's license. From an order denying the ap- 
plication, petitioner appeals. Afïîrmed. 

Frank R. Williams, pro se. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The petitioner applied in his own proper 
person and in the most informai manner to the District Court of the 
United States for the Northern District of New York for an order 
directing the United States local inspectors of steam vessels for the 
district of Oswego, N. Y., to examine him as an applicant for a license 
to act as pilot, master, or mate on steam vessels under 100 gross tons 
from Ogdensburg to Détroit, on the St. LaMaence river, Lake Ontario, 
Niagara river, Lake Erie, and Détroit river, in accordance with section 
4442, Rev. St. U. S. (U. S. Comp. St. 1901, p. 3037), which reads as 
f oUows : 

"Sec. 4442. Whenever any person claiming to be a skillful pilot of steam 
vessels ofCers himself for a license, the inspectors shall make diligent inquiry 
as to his charaeter and merits, and if satisfied from Personal examination of 
'the applicant, with the proof that he offers that he possesses the requisite 
knowledge and skill, and Is trustworthy and faithful, they shall grant him a 
license for the term of one year to pilot any such vessel wlthin the llmits 
prescribed In the license ; but such license shall be suspended or revoked upon 
satlsfactory évidence of négligence, unskillfulness, inattention to the duties of 
his station, or intempérance, or the wilful violation of àny provision of this 
title." 

The inspectors refused to examine the petitioner, because his appli- 
cation did not show that he had the expérience in the deck department 
of vessels required by rule 5, § 46, of the board of supervising inspect- 
ors, which provides : 

"46. No original license for pllot of any route shall be Issued to any person, 
except for spécial license for steamers of 10 gross tons and under, who has 

•For other cases see same toplc à § numbie In Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexes : 
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not served at least three years In the deek flepartment of a steamer, snf! ves- 
Bel, or barge consort. one year of whlch expérience must liave been obtaiiied 
wlthln the three years next preeecîlng the date of apulication for license, 
■vvhleh fact the Inspeetors may require, when practicaWe, to be verifled by th? 
certlficate, In writlng. of the Ikensed niaster or pilot under whom the ap- 
plicant has served, such certifleate to be flled with the application of the can- 
didate." 

_ Section 24 of the same rule contains a similar provision as to en- 
gineers. Thé question sought to be raised is whetlier the inspeetors' 
rule has the force of law under section 4405, Rev. St. U. S. (U. S. 
Comp. St. 1901, p. 3017), the material portion of which is as follows: 

"Sec. 4405. The snpervising inspeetors and the superv'ising Inspector gen- 
«ral shall assemble as a board once lu eaoh year, at the city of Washington, 
District of Oolumbia. on the third Wednefday in .lannary, and at such other 
tiuies as the Kecretary of the Treasiiry shall prescribe, for Joint consulta- 
tion, and shuU as.sign to each of the snpervising inspeetors the liuiits of ter- 
ritory wlthin which he shall perform bis dutles. The board shall establish 
ail necessary regnliitions required to carry ont In the niost effective manner 
the provisions of this tltle, and such résiliation when ajiproved by the.Sec- 
retary of the Treasury, shall bave the force of law. • * * " 

The petitioner insists that the rule in question is not required to 
"carry out in the most effective manner the provisions of this title," 
in that it restricts applicants, not in respect to their competency, which 
section 4442 was designed to insure, but to a smaller class of persons 
having had a particular kind of expérience for a fixed length of time. 
Such or similar restrictions might easily be used to create a dangerous 
monopoly of the business of pilots and marine engineers. The ques- 
tion is therefore not deserving of serious considération, but we are 
quite clear that the District Court of the United States has no juris- 
diction in the premises. We do not feel called upon to express aiiy 
opinion as to whether the Circuit Court in an equity proceeding could 
pass upon the petitioner's claim as a right founded on a fédéral statute, 
or whether the only remedy, if one is needed, is by application to Con- 
gress. 

Order affirmed, without costs. 



CENTRAL TRUST CO. OF NEW YORK r. TnTRD AVE. R. CO. et al. 

(Circuit Court of Appeàls, Second Circuit. May 2, 1810.) 

No. 315. 

SUBROGAnON' iS 33*) FORECtOSDEE DP MolîTGAGES— DBBTS ENTITLED TO PBI- 

OUITY. 

The surety on an appeal bond glven by a street railroad company on 
appeal from a Judgment recovered by the city of New York for car license 
fées, which has pald the judgment and takeu an assignment thereof, Is 
subrogated only to the rights given by the judgment; and, there belng 
no statute glving such Judgment any lien or préférence, it is not enti- 
tled to priority of payment over a prior luortgage on a sale of the com- 
puuy's proper^ in foreclosUre proceediurs. 

[Ed. Note.— For other cases, see Subrogation, Cent Dlg. §§ 9&-98 ; Dec. 
Dig. î 33.*] ^ ^ 

•For other cases see same topic & i humbbb lu Dec. 4 Am. Dlgs. 1907 to date, & Rep'r Indexa» 
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Appeal from the Circuit Court of the United States for the South^ 
ern District of New York. 

Suit in equity by tlie Central Trust Company of New York against 
the Third Avenue Railroad Company and others; the American 
Surety Company of New York, intervener. From an order of the 
Circuit Court, intervener appeals. Affirmed. 

Louis Marshall, for appellant. 

Bowers & Sands (John M. Bowers and Middleton S. Borland, of 
counsel), for appellee. 

Evarts, Choate & Sherman (H. J. Bickford, of counsel), for receiver 

Whitridge. 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Juda^e. The Central Trust Company, trustée under 
the mortgage of the Third Avenue Railroad Company, brought an ac- 
tion to foreclose. The appellant, the American Surety Company, in- 
tervened and presented its claim to be first paid the sum of $44,561.33 
out of the proceeds of the mortgaged property. The claim for préf- 
érence is rested upon the fact that the appellant, as surety of the rail- 
road Company upon an appeal from a judgment in favor of the city of 
New York for car license fées incurred before, but for which suit was 
brought and judgment recovered after, the date of the mortgage, bas 
paid the judgment. The spécial master and the court below denied the 
pétition, and we concur in their conclusion. 

The appellant paid the judgment in the ordinary course of its busi- 
ness, in considération of premiums received from the railroad Com- 
pany, without any purpose of benefiting the mortgagee. It is by 
subrogation clothed only with the rights of the city, and thèse are 
expressed in the judgment which has been assigned to it, and which it 
may enforce by exécution in the usual way. Assuming, in accordance 
with the appellant's contention, that the license fées are to be regarded 
as taxes, still neither they nor the judgment for them are entitled to 
any lien or préférence because none is given by statute. This would 
be so even if the claim belonged to the state. Wise v, Wise Co., 153 
N. Y. 507, 510,47 N. E. 788. 

The appellant also relies on broad principles of equity derived from 
the maxim that he who asks equity must do equity. Conceding, as it 
contends, that payment of the license fées is such a condition of the 
grant from the state that the state may forfeit the franchise or enjoin 
the opération of the road for nonpayment, still it does not follow that 
the appellant is entitled to a préférence for this reason. By payment 
it became in no way connected with the state, which alone can assert 
thèse rights. City v. Bryan, 19G N. Y. 158, 89 N. E. 467. And we 
cannot assume, for the purpose of displacing the mortgagee's contract 
lien, that if the license fées had not been paid the city would hâve 
moved the state to assert thèse rights against the railroad company and 
that the state would bave done so. 

The order is afErmed. 
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AMERICAN PNEUMATIO SERVICE CO. et al. y. SNTDEE et al. 

{Ciicuit Court of Appeals, TWrd Circuit July 29, lUlO.) 

No. 1,317. 

L Patents (J 328*) — Anticipation— Validitt—Pneumattc Despatcth Srs'tEit. 
U^e Bavier & Hawkes patent, No. 6.r>8,102, for luiprovements in pneu- 
matic despatch Systems, held not antieipated and valid. 

2. Patents (§ 17.3*) — Constbuction or Claims — Pioneeb Invention — Doo- 
TBiNB OF Equivalents. 

The claims of a patent of a ploneer Invention are entltled to some llb- 
erality in the application of the doctrine of équivalents. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 248; Dec Dig. 
«173.»] 

8. Patents (§ 328*) — Infmngement. 

The Bavier & Hawkes patent. No. 658,102, for Improvements in pnea- 
matic despatch Systems, held infrlnged. 

McPherson, District Judge, dissenting. 

!Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Action by the American Pneumatic Service Company and another 
against William V. Snyder and others. Decree of dismissal (174 Fed. 
152), and complainants appeal. Reversed, with directions. 

M. B. Philipp, for appellants. 
Henry P. Simonton, for appellees. 

Before BUFFINGTON, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. This îs an appeal by the American 
Pneumatic Service Company and the Pearsall Pneumatic Tube and 
Powrer Company from a final decree of the circuit court of the United 
States for the district of New Jersey, in a suit in equity brought by 
the appellants against William V. Snyder, William V. Snyder, Jr., and 
Watson B. Snyder, trading as W. V. Snyder & Company, the appel- 
lees, dismissing a bill of complaint for an injunction and an accounting 
because of alleged infringement by the défendants of letters patent of 
the United States No. 658,102, dated September 18, 1900, granted to 
Bavier & Hawkes for improvements in pneumatic despatch Systems. 
No question of title to the patent is raised, and the suit was brought 
by the Pearsall Pneumatic Tube and Power Company, as owner, and 
the American Pneumatic Service Company, as exclusive licensee for 
the United States and the territories thereof. The patent in suit has 
two claims, bpth., of which are alleged to hâve been inf ringed. They 
are as follows: 

"1. A vacuo deepatch System characterized by the combination of a Une of 
tabing, an exhauster operatlvely connected therewith, and a terminal alr- 

•For other cases see «ama topic & i ndmbbb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
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Inlet Eaving a closure which automatically shuts the air-inlet wlien no car- 
rier is being despatched and automatically opens same when a carrier is be- 
ing despatched, substantially as deseribed. 

"2. The combination in a vacuo despatch System of a Une of tubing, an 
exhauster operatively connected tUerewith despatch-inlets and discharge- 
outlets normally closed, aud a terminal air-inlet on said line remote from 
Raid exhauster provided with a closure whlch is arranged to automatically 
shut the said terminal air-inlet when no carrier is being despatehed. and au- 
tomatically open it when a carrier is being despatehed, substantially as de- 
seribed." 

In the description the patentées say: 

"Our invention relates to iniprovenients in pneumatic-despnt.ch Systems, 
especially such as are used for the transmission of cash-carriers in mercan- 
tile houses. In particular the invention relates to improvenients in that 
class of Systems wherein a partial vacuum is maintained in the line by an 
exhausting-engine, as a pump, aud which Systems are knowu as 'vacuo' Sys- 
tems. The ob.iect of our invention is to attain the highest practicable economy 
In the opération of vacuo Systems by reducing the duty of the exhausting- 
englne, which is hereinafter termed the 'exhauster,' to the minimum required 
for the service actually performed when moving the carriers through the 
line, and our invention effects this resuit by providing a System wherein the 
Une is closed when no service is being performed — that is, when no carrier 
Is being despatehed — so that then ail the dut.v put on the exhauster is to 
maintain the requisite slight vacuum in the closed line: but which System 
is also such that a terminal air-inlet opens to the necessary degree to main- 
tain the requisite movement of air through the line when one or more car- 
riers are being despatehed. lu the common vacuo System the extremity 
of the Une farthest from the exhauster is always open and the exhauster 
is always required to do at least the work of moving the calculated volume 
of air through the line In the calculated tlme even if no carrier is in the line. 
Thus as in practice there are often considérable periods of time when no 
carriers are being despatehed the worl^ thrown on the exhauster is far In 
excess of what is needed to operate the line at those times when carriers are 
being despatehed, and this unnecessary expenditure of energy renders such 
a System very wasteful of power. In our System, however, the air-inlet at 
the extremity of the line, called the *tei-mlnal' air-inlet, is normally — that is, 
when no carrier is being despatehed — closed, as are also the valves or flaps 
at each of the despatching-inlets and at the discharge-outlets of the carriers. 
Normally, then, ours is a closed System, wherein ail the work required of 
the exhauster is to merely maintain the requisite slight vacuum in the Une, 
and the closure at the terminal alr-Inlet is such, whatever may be its détails 
of construction, as to automatically open, when a carrier is in the line, to 
such an extent that the exhauster will develop the requisite current in the 
line to niove the carrier to its destination and will automatically close vi'hen 
ail the carriers that were in the Une hâve passed ont of the line at their 
discharge-outlets. The invention, therefore, is net limited to any spécial clos- 
Ing device, but equally covers ail such devices which, in combination with 
the line and the exhauster, close the line when no carrier Is being despatehed. 
and open it when one or more carriers is or are being despatehed, thereby 
producing the economy of energy, at which our invention aims. * * * In 
our invention said terminal air-inlet is provided with a closure, which op- 
érâtes automatically in such a mauner as to close the said terminal air-lnlet 
when the exhauster is running but no carrier is in the Une and to open the 
said terminal air-inlet when one or more carriers are in the line. Said closure 
can be eonstructed and arranged in many ways without departing from our 
invention, and we show two modilicatious thereof which work well in practice. 
• * * A very important resuit of the opération of the closure of the term- 
inal air-inlet is that the speed of the carrier can never exceed that which 
attends upon the incoming of the air at such velocity as will close the ter- 
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mînal air-inlet, for should the carrier reacli or exeeed this speed the terminal 
air-iulet will be closed, producing a vacnuin behiud the carrier whicli will 
immediateiy reduce its speed to such degree as to permit the air-inlet to 
open agaln, and we can regulate this speed by adjusting the valve at the 
terminal alr-lnlet, so as to obvlate the danger of accidents when the car- 
rier reaches the deepatch outlets, which Is a defect in présent vacuo Systems." 

The drawings illustrating the patented apparatus are as follows : 
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With respect to them the patentées say: 



"Figure 1 Is a représentation, partly brol^en and seetioned, of a vaeuo Sys- 
tem equipped with our iiiyention. Fig. 2 is an élévation of one form of 
terminal air-inlet and closure, and Fig. 3 a view of the valve thereof frotn 
below. Fig. 4 is a vertical section of another modiSeation of the terminal 
air-inlet and closure. Fig. 5 is an end élévation, on large scale, of the ex- 
hauster and engine which drives the sanie. Said figure also illustrâtes a 
convenlent form of governor for controlling the exhauster according to the 
varying needs of the Une. Referring to FIgs. 1 to 3, inclusive, 1 is the Une 
or circuit of tiibing, coniieeted In any usual manner with the exhauster 2. 
For convenience said circuit 1 Is arrangea as a loop, with the terminal air- 
inlet 3 near said exhauster 2. * • * Referring to Figs. 2 and 3, which 
illustrate one of said modifications, the terminal air-inlet eonsists of a cylin- 
der 4, connected with a curved branch 5 of the Une 1 by a dependlng tube 6. 
In the lower head of said cyllnder 4 Is an air-inlet op«ning with a conical 
valve-seat 8, on which seats a light bail-valve 10 of any suitable material, as 
a thin rubber glote. The valve-stem 11 is guided through spiders fixed in 
said cyllnder, and a nut on the end of the stem limita the amount of opening 
of the bail. Fixed on said stem 11 is a circular perforated plate 13, and 
turning wlthin desired limits of motion on said stem in contact with said 
plate 13 is a similarly-perforated damper 15, the degree of opening of said 
damper belng limited by a pin working In a slot 17 in the hub of said damper 
15, it belng understood that said plate 13 bas ail but an air-tlght fit In the 
cyllnder 4, and just so as not to touch the perlphery thereof. Thus by adjust- 
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ing the damper lô the rate and friction of the Incomiug air and Its teiideiicy 
to ralse and close the bail-valve 10 may be regulated as circumstances re- 
qnire. At sultable places along the Une of tublng are despatching-inlets 20 
20 for the insertion of the carriers and dischargiug-outlets 22 22, iuto which 
the carriers are shunted from the main Une 1 and from which they are dis- 
charged in the usual manner. Said despatching-inlets are each closed nor- 
mally air-tight by valves or flaps 24 which are normally held closed hy the 
external air pressure, or by the nsnal springs or other devices, and said dis- 
charge-outlets 22 are each also normally closed air-tight by valves or flaiis 
26, which are normally held closed by the external air-pressure or by the 
usual springs or other sultable devices of such character that the impact of 
the cash-carriers wlien arriving at them wlU momentarily open the said 
valves 26 to permit said carriers to drop out, said valves immediately clos- 
ing again automatically. Normally — that is, when no cash-carrier is In the 
Une — the bail-valve 10 will be on its seat and ail the valves 24, 26 will be 
closed, and ail the duty the exhauster 2 need then do is to maintain the 
normal small vacuum in the Une, thereby reduciug its necessary duty to a 
minimum. Now suppose the valve 24 of any despatching-inlet 20 is opened 
to insert a carrier. Thls opening momentarily reduces the vacuum by aU 
lowiug some air to enter the Une, and the valve 10 drops from Its seat, open- 
ing the terminal air-inlet, which, as will be apparent, is at the remotest 
point of the Une, measuring through the tubing, from the exhauster, and 
therefore beyond. any despatching-inlet, and any carrier that may be inserted 
into the Une. There is now a movement of air through the Une toward 
the exhauster, which when the cash-carrier Is inserted moves said carrier 
toward the exhauster, and the valve 24 at that inlet where the carrier was 
inserted immediately closes. The pressure of the carrier introduces, as we 
hâve hereinbefore stated, additlonal résistance to the motion of the air, and 
valve 10 remains more or less open, allowing air to enter at the terminal air- 
inlet 3, to maintain the requisite current in the Une to move the carrier 
through the Une until it is discharged at the proper outlet. Immediately 
after the valve at the outlet closes the hall-valve 10 also closes and the ex- 
hauster again performs only its minimum duty. Suppose that while one car- 
rier is traveling through another Is inserted into the Une. It may be either 
behind — that is, farther from the exhauster — or In front of — that is, betvveen 
tlie flrst carrier and the exhauster. In the flrst case the insertion of the sec- 
ond carrier will not even momentarily hâve any practical efCect on the flrst 
carrier; but the valve 10 may open a little more in accordance with the in- 
creased résistance in the Une. In the second case, the motion of the flrst 
carrier will be momentarily arrested or checked, and then when the valve 
of the despatching-inlet at which the second carrier was Inserted closes 
the flrst carrier will again proceed toward the discharge-outlet. In both 
cases, of course, the second carrier also moving through the Une and valve 
10 opening according to the résistance in the Une. When the flrst carrier 
drops out of its discharge-outlet, the second carrier will be momentarily ar- 
rested or checked and then as the valve of the discharge-outlet closes will 
continue on its journey, the valve 10 adjusting Itself to the reduced resisL- 
ance in the Une. Thus under ail conditions the valve at the terminal air-in- 
let 3 adjusts itself to the conditions of service In the Une and reduces the 
duty of the exhauster to minimum required for that service. Referring to 
Fig. 4, the depending tube 30 is preferahly closed at its lower end, which has 
a small hole 40 and is provided with clrcumferential ports 31. A sleeve 34, 
provided with clrcumferential ports which in the open position register with 
the aforesaid ports 31, is preferably closed at the bottom and works with 
an easy approximately-tight flt on said tube 30, being stopped at its open- 
port position by a pin 36, which works in a slot 37. The ports and the 
weight of the sleeve are so adjusted that when no carrier is in the Une the 
sleeve will be drawn up by the partial vacuum in the Une and close the ports 
31, but that when a carrier is in the Une the sleeve will descend to more or 
less open the ports, according to the résistance in the Une, the opération of 
this form of closure being the substantial équivalent of the bail shown in Fig. 
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3. Any suitable device inay, of course, be tised to automatically control the 
exhauster aceording to the varying needs of the Une. A suitable govemor Is 
shown In Flg. 3 (5), conslsting of a diaphragm 47 of the well-known type 
in communication by tube 45 with the line-tube 1. Said diaphragm 47 con- 
trols tbe valve 48 on the steam-pipe 51 by the lever 50, and said valve con- 
trols the speed of the engine 52, which drives the exhauster 2, so that when 
the terminal inlet-valve is opened, as when a carrier is in the Une, the dia- 
phragm 47 being raised by the spring 49, the valve 48 is opened and the en- 
gine and exhauster run at relatively-high speed, but that when the terminal 
inlet-valve and tube-line are closed, as when no carrier is in the Une, the 
vacuum developed in tube 1 will draw down the said diaphragm, elosing said 
valve 48 and slowing down the engine and exhauster." 

There can be no question as to the utility of the apparatus of the pat- 
ent in suit. Aside from its convenience, it is highly economical in re- 
ducing to a minimum the power necessary for the opération of a pneu- 
matic despatch System within the Hmits of distance for which such 
patented apparatus is adapted. But the défendants deny the validity 
of the patent in suit on the ground of prior patents or other matter of 
an anticipatory character, and also deny that, on the assumption that 
the patent in suit is valid, they hâve infringed its claims or either of 
them. We shall first consider the question of the vaHdity of the pat- 
ent. 

The combination of claim 1 relates to a vacuo despatch system, and 
consists of (1) a line of tubing, (2) an exhauster operatively connected 
therevvith, and (3) a terminal air-inlet having a closure which auto- 
matically shuts the air-inlet when no carrier is being despatched, and 
automatically opens the same when a carrier is being despatched, sub- 
stantially as described. The combination of claim 2 also relates to a 
vacuo despatch system, and consists of (1) a line of tubing, (2) an 
exhauster operatively connected therewith, (3) despatch-inlets and dis- 
charge-outlets normally closed, and (4) a terminal air-inlet on said line 
remote from said exhauster, provided M'ith a closure which is arranged 
to automatically shut the said terminal air-inlet when no carrier is 
being despatched, and automatically open it when a carrier is being 
despatched, substantially as described. The meritorious and distin- 
guishing feature of the apparatus of the patent in suit is its capacity 
to transmit carriers, not by means of air in the tubing compressed be- 
yond its normal condition or density, nor by means of air in any portion 
or portions of the tubing so compressed in connection with air so 
rarified in other parts of the tubing as to constitute a partial vacuum. 
For such compression of air would involve waste of power and con- 
sequently unnecessary expense. It is the capacity of the apparatus to 
transmit carriers by means of air in the tubing so rarified between the 
carrier and its point of discharge as to constitute a partial vacuum, 
without any use of air in the tubing behind the carrier compressed be- 
yond its normal external condition and thereby to reduce the expendi- 
ture of power to a minimum. When the apparatus is in a normal con- 
dition of rest, that is to say, not transmitting a carrier, the exhauster 
causes only a slight vacuum or Tarification of the air in the tubing 
just sufficient to keep the valves shut. It is known as a closed system, 
for such it is iii its normal condition. If any of the despatch inlets 
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were inadvertently or otherwise opened without tlie Insertion of a car- 
rier, the closure or valve 10 will automatically open, and then auto- 
matically shut the terminal air-inlet 3. By arranging' the tubing in a 
loop as shown in Fig. 1, carriers may at the same time be despatched 
in opposite directions. The terminal air-inlet is remote from the ex- 
hauster, not necessarily in point of distance on a straight line between 
the two, but w^ith respect to the length of the tubing between them. 

In the brief for the défendants many patents are referred to in 
support of their contention that the patent in suit is invalid by reason 
of direct anticipation or the prier art. Among thèse are U. S. patents 
Nos. 570,161, and 62i,201, to Fordyce; No. 367,386 to Given; No. 
411,333 to Given and Kelly; Nos. 551,602, 583,839 and 640,020 to 
P« rsall; No. 648,137 to Woodman; and No. 338,138 to Buell; in ail 
of which a pressure and not a vacuum despatch system is disclosed. 
It is urged that it did not involve inventive genius to make such changes 
in the apparatus of the above patents as to adapt them to the trans- 
mission of carriers under a vacûum System such as that of the patent 
in suit-^that such altérations were within the competency of any one 
skilled in the art. Doubtless had the apparatus in question been seen 
and exàmined by those skilled in the art, as disclosed by the above 
patents, and they had been asked to make such changes, they might 
hâve done so. But this circumstance fails to overcome the presump- 
tion of validity arising from the granting of the patent, coupled with 
the nature of the changes necessary to be made to couvert pressure 
despatch System into vacuum despatch Systems. 

In addition to the above patents, the défendants rely upon U. S. 
patents No. 652,960 to Foyer; No. 489,932 to Clay; the second certifi- 
cate of addition to the French patent No. 97,158 to Crespin & La- 
pergue; British patent No. 5,536 to Blakeney; and U. S. patents No. 
431,699 to Leake, and No. 566,575 to Hazard. No one of the last 
named patents discloses the combination of either of the claims of the 
patent in suit. Patent No. 652,960 to Foyer, discloses a combined 
vacuum and compressed air system, unlike the System of the patent 
in suit in that no vacuum is produced throughout the length of the 
System for forwarding and returning carriers wherever inserted in the 
tubing, but, on the contrary, contains two independent transmission 
tubes in one of which a partial vacuum is created to send carriers fi-om 
the salesman's station to the cashier's station, and in the other com- 
pressed air is employed to return them from the cashier's station to the 
salesman's station. The apparatus also lacks a closure for a terminal 
air-inlet having the opération and results of the closure of the terminal 
air-inlet o& the patent in suit; nor does it disclose a terminal air-inlet 
remote from the exhauster allowing carriers to be despatched in op- 
posite directions in a loop line of tubing. Patent No. 489,932 to Clay 
also discloses a combined vacuum and compressed air System. The 
carriers are sent from subscribers' stations by means of a vacuum to 
a central station, and are transmitted from the central station to the 
subscribers' stations by compressed air in the tubing. In this system 
only one carrier can be sent from one of the subscribers' stations at a 
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time. For if several carriers were inserted in the tubing, the delivery 
of the first would cause the introduction of conjpressed air which 
would return the other carriers to the outer or terminal station ; where- 
as, in the apparatus of the patent in suit, althougli several carriers are 
inserted in quick succession in the tubing- at any salesman's station, 
the terminal air-inlet valve will automatically open and remain open 
until ail the carriers are delivered, when it will automatically shut; 
the direction of the air current not being reversed but always in a di- 
rection toward the exhauster. The apparatus of the Clay patent lacks 
a terminal air-inlet having the opération and producing the results of 
the terminal air-inlet of the apparatus of the patent in suit. 

The apparatus of the above-mentioned French patent No. 97,158 to 
Crespin & Lapergue, with the exception of that shown in Fig. 2 of the 
second certificate of addition, discloses a purely pressure System for 
the transmission of carriers, termed "trains," through a long line of 
pneumatic tubing divided into a number of small sections ; the car- 
riers being moved successively through the sections by the pressure of 
air in excess of its normal external condition. A carrier propelled by 
compressed air will pass through and to the end of the first section ; 
"thence it will pass into the second section, where, by its passage, it 
will close a door behind it, and will instantly open a valve," thereby 
admitting compressed air for its transmission through the second sec- 
tion, and so on until the carrier reaches the discharge-outlet. But in 
the second certificate of addition, the patentées refer to Fig. 2, as 
showing'a good "vacuum relay," and say that "its opération consists 
in maintaining the line closed and emptying it of air as completely as 
possible in the intervais between the trains, opening the passage only 
at the moment the trains pass." Under this vacuum system, a carrier 
cannot be despatched whenever desired,.as is practicable in the appara- 
tus of the patent in suit, nor, as far as appears, can there be inter- 
mediate despatch-inlets. We do not find in the above mentioned ap- 
paratus a terminal air-inlet with a closure automatically shutting and 
opening such inlet, and having the opération or producing the results 
of either of the combinations of the patent in suit. 

The British patent No. 5,536 to Blakeney clearly is not an anticipa- 
tion of the patent in suit. There is a terminal air-inlet and an ex- 
hauster at each end of the line. Not more than one carrier can be 
sent from either end of the line at one time. After the insertion of 
a carrier in the sector, the latter has to be moved manually from an 
inclined to a vertical position, and finally if a sector accidentaïly or in- 
advertently is placed in a position proper for the despatching of a car- 
rier, and the latter should not be inserted, the exhauster would cause 
the air to move through the tubing until such sector was manually 
replaced in its normal position of closure. The apparatus of the Brit- 
ish patent also lacks despatch-inlets and discharge-outlets having the 
opération and producing the results of either of the combinations of 
the patent in suit. Patent No. 431,689 to Leake relates to tubular 
switches for transferring carriers from one to another line of tubing, 
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It is confined to switching mechanism. It does not disclose either of 
the combinations of the patent in suit. 

Patent No. 566,575 to Hazard shows an apparatus under which air 
continues for a period of time to flow through the tubing when no car- 
riers are being transmitted, and such flow will continue until a carrier 
is inserted in the tubing to be returned from the cashier's station to the 
salesman's station, thereby wasting power during that interval. The 
closure does not automatically operate upon the discharge of the car- 
rier at the cashier's station, nor, as stated, until it is again inserted in 
the line of tubing. This apparatus thus lacks the terminal air-inlet 
with a closure automatically shutting such inlet when no carrier is 
being despatched, and automatically opening the same when any car- 
rier is being despatched, and keeping it open until such carrier or 
other carriers in transit is or are despatched, when the closure again 
opérâtes. 

No one of the foregoing patents discloses a combination containing 
éléments the same as or équivalent to ail those of the combinations of 
the patent in suit, co-operating upon the same principle and performing 
the same function in substantially the same manner and produciflg 
substantially the same results. It appears from the file wrapper and 
contents put in évidence by the défendants that no référence was made 
in th€ patent office to any of the foregoing patents or any others as 
anticipating or otherwise afïecting the validity of the application for 
the patent in suit. The only objection encountered in the patent 
office by the inventors was alleged want of utility; but this objection 
was properly withdrawn and the patent granted. We hâve no doubt 
of its validity. We further think that within a limited field it covers 
what may fairly be deemed a pioneer invention, and its claims are en- 
titled to a somewhat libéral application of the doctrine of équivalents. 
Paper Bag Patent Case, 310 U. S. 405, 28 Sup. Ct. 748, 52 L,. Ed. 
1122. We are therefore brought to the question of infringement with 
which the court below solely dealt in deciding the case. 

The parties agreed by stipulation made part of the record that the 
défendants December 10, 1906, "installed in their store in Newark, 
New Jersey," a pneumatic despatch tube apparatus identical with that 
shown and described in "complainants' exhibit, description and draw- 
ings of défendants' pneumatic despatch tube apparatus," and hâve 
continued the use of such apparatus up to the présent time. The 
drawing which illustrâtes the défendants' apparatus sufficiently for ail 
practical purposes in considering the question of infringement is Fig. 
1, as follows: 
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In the description of the défendants' apparatus it is said: 

"The drawiiigs illnstrate a Pneuma tic Despatch Tube System of the class 
known as the 'Vacuo' or 'ail sealed' systein, whereiu a partial vacwim is 
malntained in the transit tubes by means of vacuum producing nuichinery. 
and air is admitted to the transit tubes for driving carriers, throiigh the end 
of the transit tube, called the bell-mouth, sueh air being controlled by a nor- 
mally closed valve. This valve is located in the transit tube near the end 
of the transit tubes, most remote from the source of power, and is open only 
vphen carriers are being transmitted from one of a plurality of stations to 
another of said stations, there being two stations on each Une of the transit 
tubes, the station near the 'bell-mouth end,' or end most remote from the 
source of power, being designated as the cashier's station, the other station 
being designated as a salesman's station. Figure lof the drawings is a dia- 
grammatic view of a pneumàtic despatch tube System of the 'ail seale<l tj'pe' 
with the operating parts in section showing the normal or closed position of 
the same. * * * Referring to FI.î;. 1 — 1 is a transmission tube Connecting 
the cashier's station C with the salesman's discharge terminal 26 at the sales- 
man's station S. 27 is a normally closed delivery valve, normally closing the 
openlng in the discharge terminal 20. la is a transmission tube Connecting the 
terminal 26 at the salesman's station S. with the discharge terminal 20a 
located at the cashier's station O and wbich terminal Is normally closed by 
a delivery valve 27a through which the carriers are discharged into the re- 
ceiving hopper 27b. 24 Is a despatching inlet normally closed by the valve 
24a and located at the salesman's station S, through which inlet carriers are 
inserted into the transit tube la. Ib is a tube Connecting the terminal 20a 
with the vacuum drum or source of power Fig. 2, and which drum or ex- 
hauster is normally in communication with the transmission tubes 1 and la. 
3 is a bell-mouth or end of the transit tube 1 through which carriers are in- 
serted for transmission from the cashier's station C to the salesman's station 
S, and through which air is admitted for the driving of carriers from either 
station to the other and is located at the cashier's station C at a point most 
remote from the source of power. 5 is a casing or houslng Interposed in the 
transit tube 1 near the bell-mouth 3, and bas mounted therein a valve 10, 
pivoted at 9, normally closing the transit tube 1 to the admission of extemal 
atmosphère. 4 is a cylinder attached to the housing 5 and carries mounted 
therein the piston 7 which is connected with and adapted to operate the valve 
10 through a piston rod 8 and a llnk 8a, provided with a yoke 8c through 
which the piston rod 8 is slidably mounted, said piston rod 8 being retained 
in said yoke 8c by the retaining nut 8d. Said link 8a is also provided with 
a lug 8b located and adapted so as to come into contact with the upper end 
of piston rod 8 when the same travels upwardly. Said cylinder 4 is attached 
to a casing or housing 5 by means of the depending pipe 5a but communica- 
tion between said cylinder 4 and said housing 5 is prevented by the head 
5b through which the piston rod 8 travels. Said head Hb being provided with 
a stuffing box adapted te prevent leakage of air around said piston rod 8. 
A spiral spring 11 is inter^wsed between the bottom of the cylinder 4 and the 
piston 6 and normally holds the piston 7 in the npper part of the cylinder 4. 
The lower part of the cylinder 4, below the piston 7, is connected with a small 
suction drum or header 2b, through a pipe 2a. This small snction drum or 
header 2b is connected to the main suction drum 2 by means of the pipe 2c, 
and a partial vacuum is normally présent In the cylinder 4 both above and 
below the piston 7, and in the pipe 2a, the header 2b, the pipe 2c and the 
drum 2. The cylinder 4 above the piston 7 is adapted to communicate with 
the atmosphère through a poi-t 12 normally closed by valve 13, pivoted at 
14 upon the outside of said cylinder 4. 6 is a hollow column or cylinder con- 
nected with and in communication with the transmission tube 1 at a point 
near the valve 10 and betvveen said valve 10 and the salesman's station. Said 
cylinder 6 having- mounted therein a piston tia normally held agalnst the 
bushing or s«at 6b by the action of tlie vacuum in the transmission tube 1. 
ïhis pistoh 3a Is adapted to drop by gravity away from its seat or bushing 
Cb, through a fluctuation of the vacuum in the transmission tube 1. Said 
piston 6a is provided with a short rigidly mounted piston rod 13a vs'hich 
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cornes In contact with a lever of the valve 13. wben said piston Ga falls by 
gravity (through being released from its seat by a fluctuation of the; vacuum 
in transmission tube 1), and opens the port 12 and admits air to tbe top of 
cylinder 4 above said piston 7. Cylinder 4 is provided witii a by-pass 15 Con- 
necting the top and bottom of said cylinder above and below the piston 7, 
the duct of said by-pass 15 is restricted and controlled by an adjustable tim- 
ing valve 15a. 16 is a pipe Connecting with and adapted to admit air to the 
top of the cylinder 4 above piston 7. Said pipe being normally closed by a 
valve 17 mounted in the bell-mouth 3 and having a trlp 18 projeeting iuto 
the bell-mouth. Said pipe 16 communicating vs'ith said cylinder 4 through 
the lower end of the depending pipe ôa. at a point below the sealing wall or 
head 5b. The opération of the System is as follows: 

The cashier or operator at the cashier's station, in despatehlng a carrier 
to the salesman's station S inserts the carrier into the bell-mouth 3. ♦ * * 
Wihen it engages and depresses the trip 18 opening the valve 17 and admlt- 
ting air to the top of cylinder 4 above the piston 7, and, there being a normal 
vacuum beneath the piston 7, the air admitted to the top of said cylinder 4 
by the opening of the valve 17 forces said piston 7 downwardly against the 
tension of the spring 11 and the said valve 10 Is thereby opened by means 
of the said rod 8 and the link 8a Connecting the said valve 10 with said pis- 
ton 7. The opening of thls valve 10 adinits air into the transmission tube 1 
beyond the seat of said valve through the bell-mouth 3 and the short section 
of the transit tube 1 interposed between the housing 5 and said bell-mouth 
3, driving the carrier through said transmission tube 1 in the direction in- 
dicated by the arrow, towards the salesman's station S. The carrier having 
passed the trip 18, the valve 17 closes by its own gravity, or by a spring (not 
shown) provided for that purpose. The closing of this valve 17 shuts ofC the 
admission of air to the upper part of said cylinder 4, and the air that has 
remained in said cylinder and which had forced the piston 7 downwardly 
is gradually exhausted through the by-pass 15 by the tlming valve 15a and 
through the pipe 2 and header 2b, pipe 2c and drum 2. As this air is ex- 
hausted, the spring 11 gradually ralses the piston 7 and the piston rod 8 coni- 
ing in contact with the lug 8b, of the Une 8a, forces the valve 10 toward its 
seat or normally closed position, and by the tlme the carrier has discharged 
through the valve 27 at the salesman's staiion, the valve 10 has been moved 
into the path of the air current in the housing 5 sufficiently to cause it to be 
engaged by said air current and quickly exerted to its seat in advance and 
at greater speed than the travel of the pistou rod 8. The closing of said 
valve 10 shuts ofC further admission of air to the transit tuijes. The closing 
of this valve 10 is tlmed and regulated by the timing valve 15a. The full 
opening of this timing valve 15a permits the rapid exhaustion of the air In 
the top of said cylinder 4, and the conséquent rapid rise of said piston 7 clos- 
ing said valve 10, and the partial closing of said timing valve 15a retards 
the exhaustion of the air in the cylinder 4 thereby allowing said valve 10 to 
remaiu open for a longer period. In . rVspatching a carrier from the sales- 
man's station S to the cashier's station C the operator opens the valve 24a 
and inserts the carrier Into the despatching inlet 24. '• "* * The opening 
of this valve admits air to the transmission tubes 1 and la causing a fluctua- 
tion of the pressure within said tubes, causing the piston 6a to drop by grav- 
ity from its seat 6b and the piston rod ISa cornes in contact with the lever 
attaclied to valve 13 opening said valve, admitting air through the port 12 
to the top of cylinder 4 above the piston 7. The piston 7 is now forced down- 
wardly in the manner heretofore described lu the opération of sendlng a 
carrier from the cashier's station to the salesman's station. The valve 10 is 
conse<iuently opened admitting air through the bell-mouth 3 causing the car- 
rier to be transmitted to its destination. The valve 24a at the salesman's 
station closes immediately after the carrier has been inserted into the liilet 
24. The rush of the air current through the transit tube 1 wlien the valve 
10 LS open is such thnt a partial vacuum Is created in the upper end of the 
hollow column or cylinder 6 (which is in connnuuication with the transit tube 
1) above the piston 6a, this partial vacuum causes the piston 6a to again rise 
to its seat 6b, thereby allowlng the valve 13 to close, cuttiiig ofC the admis- 
sion of air to the top of cylinder 4 and allowlng said piston. 7 to close the 
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valve 10 In the manner heretofore described, so tliat when the air above 
said piston Is exhausted from the top of cj^linder 4 tlirougli tlie bj'-pass lô, 
regulated by the valve 15a, sald valve 10 wUI be elosed immediately aftei- 
the discharge of the carrier and the System has resumed its former normal 
position. In the event that carriers are inserted for transmission at either 
station simultaneously or in such quick succession that more than oue carrier 
is being transmitted at a time, an added quantlty of air is admltted to the 
top of cylinder 4 through the opening of the valve 17, if the succeeding car- 
rier is inserted at the cashier's station, or, the opening of the valve 24a at 
the salesman's station causes an interruption of the travel of the current of 
air in the transit tube 1, momentarilj^ and this momentarily destroys the 
vacuum in the hollow colunm or cylinder 6 above the piston Cm, and the 
piston 6a agaln drops downwardly from its seat Gb and opens the valve 13, 
adniitting an addltlonal quantity of air to the top of cylinder 4 above the 
piston 7 causing the opening of the valve 10, in the event the same has elosed 
or partly elosed, and the timing of the opération of said mechanism is agaln 
set to commence from the insertion of the last succeeding carrier." 

Careful examination of the foregoing agreed statement of facts 
touching the construction and opération of the défendants' apparatus, 
in connection with the testimony, produces the conviction that the 
défendants hâve appropriated the very kernel and essence of the 
combination of the patent in suit. Without going into détails we agrée 
with the court below in holding that the défendants' apparatus con- 
tains the first two éléments in bbth of the claims of the patent in suit, 
namely, "a line of tubing" and "an exhauster operatively connected 
therewith," and also contains the third élément in the combination of 
claim 2, namely, "despatch-îniets and discharge-outlets normally 
elosed." But the court belovi^ held that the défendants' apparatus does 
not contain the third élément of the combination of claim 1, and the 
fourth élément of the combination of claim 2 of the patent in suit, 
namely, in claim 1 "a terminal air-inlet having a closure vi'hich auto- 
matically shuts the air-inlet when no carrier is being despatched and 
automatically opens same when a carrier is being despatched," and in 
claim 2 "a terminal air-inlet on said line remote from said exhauster 
provided with a closure which is arranged to automatically shut the 
said terminal air-inlet when no carrier is being despatched and auto- 
matically open it when a carrier is being despatched." It is not dis- 
puted that the valve 10 of the combination of the patent in suit, or its 
équivalent, is in the terminal air-inlet of the défendants' apparatus, 
that it serves to shut from the transit tubes air of normal external 
pressure, and that the défendants' valve 10 is arranged to shut the 
terminal air-inlet when no carrier is being despatched and open it 
when a carrier is being despatched. But it is claimed that while valve 
10 of the combination of the patent in suit automatically opens and 
shuts the terminal air-inlet, valve 10 of the défendants' apparatus 
does not automatically open or shut the terminal air-inlet. 

We perceive no force in this contention. It is as unnecessary as it 
would be wearisome, in view of the agreed statement of facts, to discuss 
minor détails of arrangement or construction of the closure mechanism 
in the défendants' apparatus, or to attempt a précise définition of the 
term "automatically." Four things are obvious : (1) that in the défend- 
ants' apparatus as in that of the patent in suit, an exhauster being com- 
mon to both, the transmission of a carrier is due to the différence be- 
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tween air pressure in the transit tube, not above its normal external 
density, behind the carrier, and a partial vacuum in such tubing in front 
of it ; (2) that in neither case does the apparatus gather and insert car- 
riers into the tubing for transmission, but in both cases they must be 
manually inserted; (3) that in both cases the niere insertion of the 
carrier results in its transmission through the tubing by means of 
the partial vacuum in front of it created by the exhauster; and (4) 
that in both cases the opening and closing of the terminal inlet are 
caused by variation in air pressure in connection with gravity or its 
équivalent. The défendants' apparatus, therefore, not with standing 
some différence in its détails of arrangement or construction is nei- 
ther more nor less automatic than that of the patent in suit; the 
manual insertion of the carrier in either case being the controlling 
factor in the opération of the apparatus. 

We think that undue significance was attached by the court be- 
low to the phrase "substantially as described." The complainants 
certainly are not by any descriptive language in the claims or either 
of them restricted to the précise form or forms of closure mechanism 
preferably set forth in the patent description. Nor does the descrip- 
tion State directly or indirectly that the patentées were to be confined 
to such particular form or forms of closure mechanism. On the con- 
trary the patentées say: 

"The invention, tlierefore, is not limlted to any spécial closing device, but 
eciually covers ail such devices which. in combination with the line and the 
exhauster, close the line when no carrier is being despatched and open it 
whon one or more carriers is or are being despatched, thereby producing 
the economy of euergy at whicli our invention ainis. « * * Sald closure 
ean be constructed and arranged in many ways, without departing from our 
Invention, and we show two modifications thereof which work well in prac- 
tice." 

Further, we hâve already said that the apparatus of the patent in 
suit wras, vvithin a limited field, a pioneer invention, and that the 
claims are entitled to some liberality in the application of the doctrine 
of équivalents ; and we think, in view of the new and meritorious 
character of the combination invention of the patent in suit, that it 
involves no abuse in the application of that doctrine to hold that the 
combination of the défendants' apparatus contains éléments the same 
as or équivalent to those of the combinations of claims 1 and 2, co- 
operating upon the same principle and performing the same function 
in substantially the same manner and producing substantially the same 
results. The timing valve 15a to regulate the discharge of air from 
the portion of cylinder 4 above piston 7, was necessitated by the pe- 
culiar and circuitous form of closure mechanism adopted by the de- 
fendants for the purpose, as it seems to us, of reaching substantially 
the same resuit as that secured by the closure mechanism of the pat- 
ent in suit. But be that as it may, it does not change the essential 
constructive principle or function of the apparatus, and if an improve- 
ment, regard being had to the character of the invention of the pat- 
ent in suit, its présence cannot avoid the charge of infringement. 

In view of the foregoing considérations we think the court below 
erred in dismissing the bill, and that its decree must be reversed, with 
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costs, and with a direction for the entry of a decree in favor of the 
complainants for an injunction and an accounting as prayed for in 
the bill; and it is so ordered. 

J. B. McPHERSON, District Judge. I agrée thât the patent in 
suit is vahd, but feel obliged to dissent from the conclusion that the 
appellees hâve infringed. Upon this branch of the case I am satis- 
fied with what Judge L,anning has said, and I would affirm the de- 
cree on his opinion. 



UNDEKWOOD ÏYPEWRITER OO. v. TYPEWRITEE INSPECTION CO. 

(Circuit Court of Appeals, Second Circuit. July 5, 1910.) 

No. 218. 

Patents (I 328*) — Infringement— Typewbiting Machines. 

The Wagner patent, No. 523,698, and the Wagner and Wagner patent, 
No. 559,345, both for improvements lu typewrlting machines, construed, 
and held net infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern l5istrict of New York. 

In Equity. Suit by the Underwood Typewriter Company against 
the Typewriter Inspection Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

On appeal from a decree dlsmissing the blll in a suit for infringement of 
two letters patent owned by complainant, and granted, respectively, to H. 
h. Wagner, assigner to Franz X. Wagner, and to H. L. and F. X. Wagner, 
for Improvements In typewrlting machines. The firet of thèse. No. 523,098 
called the senior patent, was granted July 31, 1894, clalms 1. 3 and 11 belng 
In Issue. The second. No. 559.345, called the junior patent, was granted 
Aprll 28, 1896, claim 26 being in Issue. 

The défendant is the seller of the alleged infringing machines manufactured 
by E. C. Stearns & Co. The Stearns Company Is défendant In a companlon 
suit involvlng Identical Issues and counsel hâve stipulated ou the record that 
the testimony in the above-entitled action shall also be the testimony in the 
action peuding against the Stearns Company. 

The Circuit Court, apparently with considérable hésitation, held that claim 
3 of the senior patent and claim 26 of the junior patent were valld, but that 
nelther was infringed. 

Arthur v. Briesen and Eugène Eble, for appellant. 
J. Edgar Bull and Alfred Wilkinson, for appellee- 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. As we agrée in thinking that none of thé 
claims is infringed we will confine what we hâve to say to the défense 
of noninfringement. 

The claims of the senior patent, which are in controversy, are as 
follows : ■ 

"1. The combination, with a suitably actuated type-bar provided with a 
plurality of type, of a platen or paper carriage made vertically shiftable In 
a rectilineàr direction so as to bring the paper to the printing points of the 
varîous types, movable amis C" located on opposite sides of the machine and 
on which the carriage permanentiy rests and ludependent levers for shift- 

•For other caaes see came topic & § number In Dec. & Am. Diga. 1907 to date, &. Rep'r Indexes 
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Ing the arms, and a detent for holding the carriage after being shifted or 
ralsed, substantlally as desorlbed." 

"3. The combination with a suitably actnated type-'bar of a platen or pa- 
per carriage, movable legs for the carriage, arms 0" made to engage said 
legs, a rock shaft to whicb said arms are flxed, an actuating lever for each 
of said arms, and a detent for engaging one of said arms, the actuating lever 
of said last named arm being made to engage the detent to release the latter, 
substantlally as described." 

"11. The combination with a suitably actnated type-bar provided with a 
plurality of type, and a pivot about which the type bar swings, of a platen 
or paper carriage made vertically shiftable so as to bring the paper to tha 
printing points of the various types, niovable arms C" located on opposib 
sides of the machine and on which the platen permanently rests, and inde^ 
pendent levers for shifting the arms, said levers beiiig loose or dtHached from 
the arms C" so that the latter eau move iudependently of the levens, substan- 
tlally as described." 

The claim of the junior patent is as follows : 

"26. A sultably-actuated type-arm provided with a plurality of type, In 
combination with a vertical ly-mo va ble platen, oruw^JS'itely-loeated keys for 
moviug said platen, a locU for one of said lieys, said lock haviug a releasing- 
arm actuated by another of said keys and a rock-shaft to opposite eud por- 
tions of which said lock and releasing arm are flxed, substantlally as de- 
scribed." 

The éléments of the combination of the first claim are: 

First. A suitably actuated type-bar provided with a plurality of type. 

Second. A platen or paper carriage made vertically shiftable in a 
rectilinear direction. 

Third. Movable arms C" located on opposite sides of the machine 
and on which the carriage permanently rests. 

Fourth. Independent levers for shifting the arms. 

Fifth. A detent for holding the carriage after being shifted or 
raised. 

The éléments of the third claim are; 

First. A suitably actuated type-bar. 

Second. A platen or paper carriage. 

Third. Movable legs for the carriage. 

Fourth. Arms C" made to engage said lecrs." 

Fifth. A rock shaft to which said arms are fixed. 

Sixth. An actuating lever for each of said arms, one of said levers 
being made to engage a detent. 

Seventh. A detent for engaging one of said arms. 

The éléments of the eleventh claim are: 

First. A suitably actuated type-bar provided with a plurality of 
type. 

Second. A pivot about which the type-bar swings. 

Third. A platen or paper carriage made vertically shiftable. 

Fourth. Movable arms C" located on opposite sides of the machine 
on which the platen permanently rests. 

Sixth. Independent levers for shifting the arms C", said levers be- 
ing loose or detached from the arms C" so that they can move iude- 
pendently of the levers. 

The éléments of claim 26 of the junior patent are: 

First. A suitably actuated type-arui provided with a plurality of 
type. 
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Second. A vertically movable platen. 

Third. Oppositely located keys for movîng said platen. 

Fourth. A lock for one of said keys, said lock liaving a releasing 
arm actuated by anotlier of said keys. 

Fifdi. A rock shaft, to opposite end portions of wliich said lock 
and releasing arm are fixed. 

Long prior to July, 1894, the typewriting art had advanced to a 
high State of perfection. Neither of the complainant's patents is 
generic; both relate to comparatively unimportant improvements. A 
broad construction of the claims is, therefore, unwarranted. 

The defendant's machine does not infringe claim 1 of the senior 
patent because it does not hâve the vertically shiftable platen or paper 
carriage which is the second élément of the combination of that claim. 
In the defendant's machine the carriage n^oves horizontally, but not 
vertically or in a rectilinear direction. The différence in the move- 
ment of the platen of the patent and of the defendant's machine might 
be disregarded were it not for the fact that the words "in a rectilinear 
direction" were inserted after the claim had been rejected on the 
patent to Mulligan, cited by the examiner. 

The défendant does not hâve the third élément of the claim for 
the reason that its carriage does not rest permanently on movable 
arms located on opposite sides of the machine or, indeed, on movable 
arms of any kind. 

The défendant does not hâve the independent shifting levers of the 
fourth élément, but parts known as permanent and temporary shift 
keys, located one above the other on the extrême right of the key- 
board. The permanent shift key is not a lever, but is used to depress 
and hoM in a depressed position the temporary shift key which is 
used to release the permanent shift key, the latter being dépendent 
upon the former. It cannot therefore be regarded as one of the "in- 
dependent levers" of the claim for reasons that it is not a lever and it 
is not independent. 

The défendant does not hâve the "detent for holding the carriage" 
unless the permanent shift key can be so considered. 

But this argument of the complainant is fatal to its contention that 
the same part may be a detent, and an independent lever. Either 
the fourth or the fifth élément of the claim is lacking. 

If we assume that the permanent shift key is a detent for holding 
the carriage by the temporary shift key lever, we cannot say that it is 
independent of that lever. If it be independent it is not a detent. 
Furthermore, it does not hold the carriage in a shifted position. It 
does hold the platen, but "platen" and "carriage" are not équivalent 
terms, in this controversy at least, for the reason that the patentée only 
succeeded in getting the claim allowed by consenting to the substi- 
tution of the latter word for the former, thus limiting the claim 
to a structure where the carriage, including the platen, is held by the 
detent and not the platen alone. In August, 1893, the examiner wrote: 

"The Word, 'platen' should read 'carriage' in Une 5, claim 1." 

To this the attorneys replied : 

"Claim 1, Une 5, change 'platen' to 'carriage.' " 



UNDERWOOD TYPEWKIÏER CO. V, TYPEWRITEK INSPECTION CO. 729 

Having consented to this change in order to secure the daim they 
now seek to hâve the claim construed precisely as it was before the 
change was made. This cannot be done. 

The defendant's machine does not infringe the third claim. Hère, 
again, we hâve the self-imposed hmitation — the patentée consenting 
to the substitution of "carriage" for "platen." 

As before stated thèse words cannot be regarded as synonymous, 
on the contrary, each must be construed to refer, respectively, to the 
"carriage C" and the "platen A" of the patent. The défendant does 
not hâve the "movable legs," or "movable arms," which constitute the 
third and fourth éléments of the claim for the reason that its carriage 
is never shifted in the sensé of the patent, but rests on stationary 
horizontal tracks, upon which it travels. As it has no movable legs it 
can bave no movable arm to engage "said legs." Defendant's arms 
do not support the carriage, but only the platen, and are in no waj 
connected with the guides which are said to be the movable legs and, 
of course, do not "engage" them. The seventh élément of the claim 
is also absent in defendant's machine. The arms which support the 
platen are at the top of the machine and cannot engage with a datent 
which, in both structures, is at the bottom of the machine. In the 
patented structure one of the arms C" engages directly vifitb the de- 
tent, but by no possibility can either of the arms 41 41 which support 
the platen and which, complainant contends, are the équivalents for the 
arms C" of the patent, engage with the detent of defendant's machine. 

The défendant does not infringe claim 11 of the senior patent for 
the reason that it does not bave the fourth and fifth éléments there- 
of. The claim vt^as rejected on référence to the Mulligan patent and 
was only allowed after the patentée had limited it by adding thereto the 
words "said levers being loose or detached from the arms C" so that 
the latter can move independently of the levers." 

The défendant does not hâve this added function. 

The défendant does not infringe claim 26 of the junior patent for 
the reason that it does not bave the third, fourth and fifth éléments 
thereof. The claim as originally filed was much broader than as al- 
lowed. By amendment the keys must be "oppositely located," and the 
combination was enlarged to include "a rockshaft to opposite end por- 
tions of which said lock and releasing arm are fixed." 

The defendant's machine does not hâve oppositely located keys, one 
of them having a lock and the other an arm, which, when the key is 
pressed down, releases the lock. The permanent and temporary shift 
keys at the lower right hand corner of the defendant's structure do not 
answer the claim because they are located as near each other as it is 
possible to place them. It cannot be that said phrase "oppositely lo- 
cated" imposes an unnecessary limitation on the claim ; the patentée 
could not hâve obtained the claim without it. Again, the défendant 
does not use a lock for one of said keys which is unlocked by a re- 
leasing arm actuated by the other key, nor does it bave a rock-shaft to 
opposite end portions of which said lock and releasing arm are fixed. 
In the patented structure there is a spring actuated rock-shaft extend- 
ing across the entire front of the machine from the temporary shift 
key on the extrême left to the permanent shift key on the extrême 
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right. When the permanent key is depressed a detent on th'e rock-sHaft 
is sprung into a notch on the upright of the key which is held in this 
position until the temporary key at the extrême left of the machine 
is depressed, by which action the permanent shift key is released. 

The défendant has no such mechanism. 

We cannot resist the conclusion that the complainant is attemptîng 
to broaden the claims in controversy in a manner not justified by the 
position of the patentées in the art. Their machines are, no doubt, 
ingenious and successful, but so are those of the défendant, and we 
see no reason why the latter should pay tribute to the former. In the 
nature of the case, both being typewriters, many similarities are observ- 
able between the two machines, but we are confident that the défendant 
has not used the combinations covered by the claiii-j in controversy. 

The decree is affirmed with costs. 



TRETHAWAT et al. v. W. B. BEBTELS & SON CO. 

(Circuit Court of Appeals, Third Circuit July 6, 1910.) 

No. 1,361. 

Patents {§ 32S*) — Novei,tt— Can Coveb-Fastenkr. 

The reissue, No. 12.629, of the Bertels patent, No. 802.67T, fnr a cnn 
cover-fastener, heïd vola for lack of patentable novelty, in view of the 
prlor art i . ; 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Suit in equity by the W. B. Bertels & Son Company against William 
Trethaway, John Trethaway, Joseph Trethaway, Richard Trethaway, 
and Charles Trethaway. Decree for complainant (175 Fed. 971), and 
défendants appeal. Reversed. 

E. T. Fenwick and Melville Church, for appellants. 
David P. Wolhaupter, for appellee. 

Before LANNING, Circuit Judge, and BRADFORD and Mc- 
PHERSON, District Judges. 

BRADFORD, District Judge. This is an appeal taken by William 
Trethaway, John Trethaway, Joseph Trethaway, Richard Trethaway 
and Charles Trethaway, from a decree of the Circuit Court of the 
United States for the middle district of Pennsylvania, in a suit in 
equity brought against them by the W. B. Bertels & Son Company for 
infringement of reissue letters patent of the United States No. 12,629, 
dated April 9, 1907, the same being a reissue of an original patent 
No. 802,077, dated October 24, 1905, for an alleged new and usefut 
cover-fastener for cans. The original patent was granted to Charles 
E. Bertels and was by him assigned to the Wyoming Valley Trust 
Company, Trustée, and the reissue patent was granted to Bertels as 
assignor to that company as trustée. The title to the patent subf.e- 

•For otber cases see eame topic & i numbsb in Dec. & Am. Dtgs. 1SC7 to date, & Rep'r Indexes. 
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queiitly passed to the complainant below, appellee. The patent in suit 
contains four claims, ail of which were sustained by the court below 
and held to hâve been infringed. They are as follows : 

"1. The conibination with a réceptacle having a wired edge disposed on 
the inner side thereof, of a cover having inward-projecting bosses, fastening 
devices embodying buttons adapted to Interlock wlth the edge. and riFets 
rlgidly connected with the buttons and having nicked heads disposed with- 
in the bosses, the nlcks being arrangea lengthwise of the buttons. 

"2. The combination with a réceptacle having an inturned rolled edge, of 
a cover, cover-fastening devices includlng buttons adapted to interlock with 
said inturned edge, and biitton-carrying members having nicked operatlng- 
heads shaped to indicate the positions of the buttons and bearing a deflnite 
relation thereto. 

"3. The conibination with a réceptacle having an inturned edge, of a flat 
cover stamped to form inward-pro,1eeting bosses, fastening devices emlwdying 
buttons adapted to interlock wlth the Inturned edge. and button-carrying 
members having tool-engaging heads disposed within the bosses and shaped 
to indicate the positions of the buttons. 

"4. The conibination with a réceptacle having an inturned edge, of a flat 
cover having inward-extending bosses and fastening devices embodying but- 
tons adapted to lock with the inturned edge, and button-carrying members 
having operating-heads located wholly within said recesses." 

In the description of the patent in suit Bertels, among other things, 
says: 

"This invention relates to cover-fastenings for cans. The ohject of the In- 
vention is to dispense with the employment of screw-threads, hinges, and 
hasps, and staples, and other ecpiivalent forms of fastening devices for hold- 
ing a cover upon a can, and in lieu thereof to provide a simple and thorough- 
ly efficient form of fastening device which may be readlly applied to the 
cover and which by interlocking with the edge or rim portion of the can will 
be positive in holding the cover and can assembled; furthermore, to obviate 
the formation of obstructions or extended parts in the fastening device, 
whereby damage thereto will be positively prevented. • * * The présent 
invention is desei'ibed as used in connection with a metallic can. such as em- 
ployed in the shipping of lard; but it will be obvions that the locklng de- 
vice will be adaptable for use in connection with cans or réceptacles for hold- 
ing other materialsand also cans constructéd on other lines than that shown." 

The patented mechanism may be generally described as consisting 
of a can with an inwardly projecting rim or bead running around on the 
inside of the upper edge, and in such position as to be engaged by the 
locking device, which consists of an oblong strip of métal with an 
opening in it to be engaged by the shank of a rivet having a head with 
a nick or slot disposed longitudinally of the button, the nick or slot 
serving at once as a means of tuming the button and to indicate by its 
Une of direction whether the button is or is not in engagement with 
the bead of the can. There is a dépression or boss in the cover in 
which the head of the rivet rests in order that it may not extend above 
the plane of the cover and thereby interfère with the labeling of the 
can or prevent the "piling of the cans one on the other without dent- 
ing the bottoms or possibly damaging the locking devices." The but- 
ton which is engaged by the shank of the rivet is just beneath the bot- 
tom of the dépression or boss and at such a level as will permit its en- 
gagement with the bead or inwardly projecting rim of the can in such 
manner as to produce "sufficient frictional résistance between the but- 
ton and the bead to prevent the former from accidentally working 
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loose." The cover is to be provided with as many locking devices 
as may be found necessary or désirable. 

The défendants below, appellants, attack the validity of the reissue, 
deny infringement and challenge the validity of the patent for want 
of noyelty. It is unnecessary to discuss the question of infringement 
or that relating to the reissue, as we are clearly of opinion that the 
invention was devoid of patentable novelty. The presumption of valid- 
ity arising from the grant of letters patent is of no avail where the 
prior art excludes ail reasonable assumption of novelty or the exercise 
of inventive genius. Utility alone cannot support the patent monopoly. 
In this case the prior art, if not operating by way of direct anticipa- 
tion of the combinations of the several claims, left no room for the 
exercise of inventive genius or the display of patentable novelty with 
respect to them. No discussion of the subject at length or in détail 
is required. There are many patents sa clearly disclosing the prior 
art as to négative beyond question any patentable novelty in the al- 
leged invention. Among them are English patent No. 10,410 to 
Turner, English patent No. 1,478 to Mauser, and the following United 
States patents: No. 362,920 to Schandein, No. 388,992 to C. & E. H. 
Morgan, and No. 589,780 to Howard. 

For the reasons given the decree of the court below must be re- 
versed, with costs ; and it is so ordered. 



STATE BANK OF CIÏICAGO et al. v. HILLMAN'S. 

(Circuit Court of Appeals, Seventh Circuit. June dO, 1010.) 

No. 1,629. 

1. Patents (§ 165*)^ — Soope — Description of Invention. 

A patentée cannot descrlbe sometlilng to the world In hls letters pat- 
ent tliat means .iust tliat thlngi or Its equivaleilt, and, haviug clainied 
that, claim. In addition somethirig not thus deseribed and not équivalent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. 
§ 165.*] ■. 

2. PATENTS '(gS^S*) — Infringement — Curtain-Stretciieb. 

ïhe Mayr patent. No. Î05,857, for a curtaln-strètclier, is llmited by 
the description and drawinga to a stretcher the bars of which are "adapt- 
ed to fold in the sanje plane.". As so construed, held not iufringed. 

Appéal from the Circuit Court of the United States for the North- 
,ern Division of the Northern District ôf Tllinois. 
' Suit in equity by the State Bank of Chicago, Walter A. Mayr, 
Charles G. Carlson, and the Chicago Curtain Stretcher Company 
against Hillman's, a corporation. Decree for défendant, and complain- 
ants appeal. Âffirmed. 

The appeal is from a decree dismissing the bill for want of equity. 
The bill was to restrain the infringement of letters patent No. 705,857, 
issued July 29, 1903, to Walter A. Mayr, for a curtain-stretcher. The 
material descriptive portion of the patent is as follows : 

•For other casea see same topic & § numbek In Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexes 
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"My invention relates to curtain-stretchers ; and the objeet tliereof is to 
Brovide a curtain-stretcher havlng a center braee, the slde bars and brace 
being so constructed tiiat tbey may be folded togetber intact, a further ob- 
jeet being to provide a curtaln-stretclier of the greatest efficiency witli a 
"minimum cost of manufacture. I attaln thèse objects by the construction 
illlustrated in the aecompanying drawings, in which — 

"Figure 1 is a front view of a curtain-stretcher constructed aceording to 
my invention. Fig. 2 is a view of the center iirace and slde bars folded and 
lllustrating the opération of unfolding. Fig. 3 is a rear view of a cr.irtain- 
Btretcher, showlng a modified form. Fig. 4 is a view illustrating the opéra- 
tion of the same in folding or unfolding ; and ï^ig. 5 is a rear view of the 
bars folded, as in Fig. 2, but showing auother modified form. 

"In the aecompanying, drawings the several parts of my Improved curtain- 
stretcher are indieated by_n.umerals of référence, and in the praetice of my 
invention I provide a center braee 6, which may be slotted at oue end, as 
shown at 7. On the unslotted end I secure a plate 8, proportioned in length 
to the width of the side bars, and on the slotted end I secure a plate 9 of 
greater length than the plate 8 and also proportioned in length to the width 
of the side bars. To the plate 8 I pivotally secure two similar bars 10, hav- 
lng rounded corners, as shown at 11, the said bars being so pivoted on the 
plate that when the bars are extended the ends 12 will bear against each 
other and prevent the bars swinging around backward. To the plate 9 I 
pivotally secure two similar bars 13, having rounded corners 14 and flat ends 
15, and the bars 13 are pivoted on the plate 9, so that the flat ends will bear 
against each other when the bars are extended the same as the ends 12 of 
the bars 10; but the pivotai points of the bars 13 with the plate 9 are at a 
greater distance froui the center of the plate longltudinally than the pivotai 
points of the bars 10 with the plate 8, the distance being proportioned to the 
width of the bars. The ends of the bars 10 and 13 are slotted, as shown at 
16 and 17, and end bars 18 and 19 are mounted on thèse slotted ends in a 
manner well known or in any suitable manner. 

"In opération when it is desired to fold the curtain-stretcher for storage 
the end bars 18 and 19 are removed. The bars 10 are then turned inwardly 
parallel with the brace and ahove the same, the ends being sprung upward 
over the top of the bars 13, as indieated in Fig. 2, the bars 13 being indieated 
by dotted lines. The bars 13 are then folded outslde of the bars 10, as shown 
in full lines in Fig. 2, and lie in the same jilane when folded. 

"In explanation of the above opération it may be stated that in praetice it 
is custoiQary to make both the bars and brace of considérable length, and 
they are usually made of light material, so that the ends of the bars 10 may 
be sprung up sufflciently to allow the hlnged ends of the bars 13 to pass in 
under the same, or the free ends of the bars 10 may be sprung up and then 
may be turned outward over the bars 13, forcing the free end of the bars 13 
downward until the bars 10 are in an open position, when the bars 13 may be 
turned outward. Thus owlng to the lightness of the material used usually in 
making thèse curtain-stretchers either the bars 10 or bars 13 can be openod 
first. This can only be done, however, by sprlnging the free ends of the bars 
out of the normal plane, and when folded the hinged ends of the bars 13 will 
bear against the free ends of the bars 10 by reason of the fact that they lie in 
the same plane, and both sets will be held against unfolding without any other 
fastening means. 

"In Figs. 3 and 4 I hâve shown a modified form of construction in which 
provision is made to open the bars and close tbem without springing the ends 
as previously described. In this construction the braee 6' is made longer, 
as well as the slot T, and when it is desired to fold the bars the thumb-nut 
20 is loosened and the plate 9 is slid back along the brace to the position 
shown in Fig. 4, when they may be readily folded together, after which the 
plate 9 may be slid back until the ends of the bars are ail even, when the 
nut may be again clamped, thereby clamplng ail the parts together, as will 
be readily understood. 

"In Fig. 5 I hâve shown bolts and winged nuts 21 to secure the plats 8' and 
9' to the respective bars instead of rivets, and thèse nnts may be turned down 
to clamp the bars either in an open or closed position." 
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The drawings are as foUows: 
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The elalms relled upon are 2, 3, 5, 6 and 9 as followst 

"2. In a curtain-stretcher, a center brace, a plate secured to one end tbere- 
of, a plate adjustably secured to the other end of said bràce, and jointed slde 
bars plvotally connected wlth said plates respectlvely and both retaiued In 
pivotai connection in an extended and folded position for the purpose set 
forth. 

"3. In a curtain-stretcher, a center brace slotted at one end, a plate se- 
cured to the unslotted end, a plate adjustably secured to the slotted end by 
a boit and winged nut, and jointed side bars plvotally connected wlth said 
plates and both retained in pivotai connection In an extended and folded posi- 
tion, as and for the ptirpose set forth." 

"5. In a curtain-stretcher, a center brace, a plate connected with each end 
thereof, jointed side bars pivotally connected with said plates and both re- 
tained in pivotai connection in an extended and folded position, said side 
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bars having rounded Inner corners and flat ends, as and for the purpose set 
forth. 

"G. In a curtain-stretclier, a center brace, a plate adjustably secured to 
one end thereof, a plate secured to the other end thereof, a slde bar eom- 
posed of two pièces pivotally connected with each of said plates and botb re- 
tained in pivotai connection in an extended and folded position, tbe abutting 
ends of said pièces havingr rounded inner corners and flat ends, as and for 
tbe purpose set forth." 

"9. ïhe eombination in a ciirtain-streteber of two end bars, two side bars 
each of wbich is coniposed of two pièces, a center brace-bar pivotally con- 
nected with said side bars at each end, and botb retaiued in pivotai connec- 
tion in an extended and folded position, each of the two pièces composins 
said side bars having rounded corners wbereby tboy may be folded inward 
upon said center brace-bar, as and for the purpose set forth." 

Claim 1 will stand as an illustration of daims 4, 7 and 8 in their 
differentiation from the claims relied upon, and is as follows: 

"T. In a curtain-streteher, a center brace. side bars pivotally connected 
■\vith each end thereof, said side bars beins jointed and adapted to fold in 
the saïue plane upon said brace while retained in pivotai connection with 
each end thereof, one of said side bars being longitudinally adjustable on 
said brace, as and for the purpose set forth." 

Further facts are stated in the opinion. 

Edward Rector and Wm. R. Rummler, for appellants. 
Marcellus Bailey, for appellee. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

The curtain-streteher put upon the market by appellee and sold in 
very great numbers is identical with the curtain-streteher that the ap- 
pellants sell. If, therefore, the curtain-streteher that appellants put 
upon the market be within the Mayr patent, and the Mayr patent be 
valid, a case of infringement is made out. 

The descriptive portion of the patent shows a brace, on the one end 
of which is a plate pivotally connected with one set of side bars, and on 
the other end another plate, greater in length however, pivotally con- 
nected with the other set of side bars ; each plate proportioned in 
length to the width of such bars; the diiterence in the length of the 
plates being intended to give room to the bars, edge to edge, when 
folded in the same plane after use; the close pivoting on the shorter 
plate being overcome by the bars being made of such light material 
that the free ends of one set of bars may be sprung up sufficiently to 
allow the pivoted ends of the other set of bars to pass under in the 
process of taking their place in the "normal plane." Such plates, of 
differing length, such bars, and such opération, unquestionably, were 
what was in the mind of the inventor when the description was drawn. 
Nothing other than plates of difïering length, bars pivotally joined, or 
the springing method of getting into place, appears from the descrip- 
tion to hâve been in mind. In the absence of the fact that, in the 
claims sued upon, the phrase "to fold in the same plane upon said 
brace" was omitted, no one would conceive that the patentée intended 
anything else than what bas just been descril)ed. 

The curtain-streteher put upon the market by appellants, however. 
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does not correspond to this description. Instead of the plates being 
of differing length, and so proportioned that when the stretcher is 
folded the bars will be in a single plane, appellants' commercial cur- 
tain-stretcher contains brace plates of the same length ; and instead of 
both side bars being pivotally connected upon the plate (that is, closely 
connected), the slot is used to give a loose adjustment, so that when 
folded up, instead of being in a single plane, the bars can be in two 
separate planes, lying with their sides upon each other, and without 
utilizing the springing quality of the material at ail. And this, though 
absent from the description, is said to be contained in the claims sued 
upon. The question of law presented, then, is this : Can the patentée 
rightfully include in his claims something that does not émerge from 
the description? Can a patentée describe something to the world in 
his letters patent that means just that thing or its équivalents and 
nothing else, and, having claimed that, claini in addition something not 
thus described and not its équivalents? 

We think not. The description is required to set forth the inven- 
tion in such full, clear, concise and exact terms as to enable any person, 
skilled in the art to which it appertains, or with which it is most nearly 
connected, to make and use the same; and the claim is to enable the 
public to know the bounds and scope of the invention "thus disclosed" ; 
but "any claim which is broader than the described invention, is void ; 
even where that invention is valuable, and could hâve supported a 
valuable claim." Walker on Patents (4th Ed.) § 177, citing Edison v. 
American Mutoscope Co., 114 Fed. 934, 52 C. C. A. 546. 

There is nothing in Winans v. Denmead, 15 How. 330, 14 L,. Ed. 
717, or the Paper Bag Patent Case, 310 U. S. 405, 28 Sup. Ct. 748, 53 
L. Ed. 11S3, brought to our attention since the argument, nor in any 
of the rules of law cited ("that the claims of every patent should be 
construed, if possible, to cover and protect the actual invention made 
by the patentée, and should not be restricted to the particular form of 
device disclosed in his patent, if other forms may embody it," or that 
"the patentee's claim is the 'measure of his invention,' " or that "where 
the claims of a patent are clear and unambiguous, there is no rooni for 
construction") that contravenes what has just been said; for what is 
said in both of thèse cases, and in ail of thèse rules, is based on the 
fact that the inventive concept is disclosed in the description, whatever 
may hâve been the mechanical form that such concept subsequently 
took. Certainly it was not intended by thèse cases or thèse rules that 
an inventive concept, that is separate and apart from the one embodied 
in the description, should become a part of the patent simply by being 
included in the claims. 

The concept contained in the description of the letters patent before 
us is a curtain-stretcher, the bars of which, when folded, will lie in the 
same plane. That concept runs throughout the whole description. Both 
the advantage of the invention and its means of opération are confined 
to that concept. "By reason of the fact that they lie in the same 
plane," says the description, "both sets will be held against unfolding 
without any other fastening means." Now, the stretcher actually put 
upon the market, différent from this, is clearly an afterthought. And 
the mère omission of the words "adapted to fold in the same plane/' 
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in the daims sued upon, cannot be held to show a concept in the de- 
scription différent from the one to which the description is confined. 
The decree of the Circuit Court is affirmed. 

NOTE.— The following is the opinion of Kohisaat, Circuit Judge, In the 
trial court: 

KOHLSAAT, Circuit Judge. Complainants seek to hâve défendant enjoined 
on final hearing from infringement of claiuis 2, 3, 5, 6, and 9 of patent No. 
705,857, granted to complainant Mayr, Julj' 29, 1902, on application filed No- 
vernber 16, 1901, for a curtain-stretcher. The claims in suit read as f ollovvs, viz. : 

"2. In a curtain-stretcher, a center brace, a plate secured to one end there- 
of, a plate adjustably secured to the other end of said brace, and jointed side 
bars pivotally connected with said plates respectively and both retained in 
pivotai connection in an extended and folded position for the purpose set 
forth. 

"3. In a curtain-stretcher, a center brace slotted at one end, a plate secured 
to the unslotted end, a plate ad.iustably secured to the slotted end by a boit 
and winged nut, and jointed side bars pivotally connected with said plates and 
both retained in pivotai connection in an extended and folded position, as and 
for the purpose set forth." 

"5. In a curtain-stretcher, a center brace, a plate connected with each end 
thereof, jointed side bars pivotally connegted with said plates and both re- 
tained In pivotai connection in an extenden and folded position, said side bars 
having rounded inner corners and fiât ends, as and for the purpose set forth. 

"6. In a curtain-stretcher, a center brace, a plate adjustably secured to one 
end thereof, a plate secured to the other end thereof, a side bar composed of 
two pièces pivotally connected with each of said plates and both retained in 
pivotai connection in an extended and folded position, the abutting ends of 
said pièces having rounded inner corners and flat ends, as and for the purpose 
set forth." 

"9. The combination in a curtain-stretcher of two end bars, two side bars 
each of which is composed of two pièces, a center brace bar pivotally con- 
nected with said side bars at each end, and both retained in pivotai connec- 
tion in an extended and folded position, each of the two pièces composing said 
side bars having rounded corners whereby they may be folded inward upon 
said center brace bar, as and for the purpose set forth." 

The main différence between the claims sued on and those not sued on con- 
sists In the omission from the former of the provision requiring the device to 
be "so constructed as that it shall be adapted to fold in the same plane." This 
clause, défendant insists, should be read into ail the claims. Complainant's 
commercial device does not conform to this description. The only stretcher 
covered by the drawings and spécification consists of two side bars slotted at 
their outer ends, suppdrted by a center bar or brace, and two end bars or 
braces, ail slotted at their ends next the upper side bar, as shown in the draw- 
ings, whereby the size of the frame may be varied. Thèse side bars are each 
in two parts, or sections, pivotally secured to plates, one which is rigidly at- 
tached to the lower end of the middle brace at the longitudinal center of said 
lower side bar, the other having movable or floating connection with the slot 
in the upper end of said center bar, wherein its upward and downward move- 
ment in the slot are made rigid at will by means of a set screw. This upper 
plate, as stated, is made wider than the lower plate, and when moved in the 
slot carries the pivoted sections of the upper side bar with it. The outer ends 
of the upper side bar move correspondingly in the slots formed in the end 
bars. Whenever it is desired to narrow the frame, the end braces or bars are 
moved toward the center in the slots provided in the side bars for that pur- 
pose, and likewise fixed at desired points by set screws. By reason of the 
greater width between the pivotai connections of the sections of the upper 
side bar, those sections are shown to fold downwardly, so as to Inclose in the 
same plane the upwardly folded sections of the lower side bar, edge to edge. 
Of course, it is a matter of indifférence as to which plate is the wider. The 
upper is taken for the purpose of illustration, merely, in the drawings. Dc- 
fendant's device, as well as complainant's commercial sketches, do not employ 
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the plates of différent widtli. Therefore, if it te an essentlal feature of the 
patent in suit tbat the slde bars be folded in the same plane, défendant can- 
not te held to infrlnge, since bis device is not adapted to be, and Is not, folded 
In the same plane. 

The cnrtaln-stretcher art is an old one, and analogous to quilting and other 
stretcher arts. The patent in suit had a hard striiggle in the Patent Office, 
mostly in overcoming the provisions of patent to Whipple, No. 680,301, grauted 
AUgust 13, 1901, for quilting framea. It is claimed by complainant that the 
examiner's objections were overconie after several attempts by the addition of 
words provlding for a device wherein the sections of the slde bar should, re- 
speetlvely, remain in pivotai connection with the several plates at ail times, 
whether open or folded. An examinatlon of the file wrapper and contents 
leaves the court In doubt as to whether thls change in wordlng, or persistent 
inslstence won the day. The claims in suit do not call for adaptabillty to be- 
ing folded in the same plane. Nothing Is said in them about folding. Indeed, 
it is not dlselosed how the device of the claims in suit could be folded, in the 
absence of dravi'ings and spécification. The sections of the side bar as de- 
scribed in the claims must inevltably obstruet each other in folding. 

This device seems somewhat at variance wltli the stretcher covered by the 
patent. If, however, it be conceded that complainant is entitled to a stretcher 
whlch employs plates of equal length at both ends of the center braee, it be- 
comes necessary to look into the prior art to ascertain whether there be any 
novelty in maintaining pivotai connection between the side bar sections and 
the several plates upon the center brace. The prior art. In thls respect, is 
fairly summed up in the Whipple stretcher, as shown in figure 5 of the draw- 
Ings accompanying Whipple patent No. 655,038, granted April 7, 1SS5. Sub- 
stantlally the only différence between this latter stretcher and that now 
claimed by complainant consists in the meaus eniployed for securing pivotai 
connection of the side bar sections with the plate located uear the end of the 
center brace. 

For the purpose of Insuring freedom of action in folding the sections, or 
arms, the plate is provided near its ends with diagonal pivot slots through 
which the pivot moves, thiis making it possible to withdraw the point of the 
pivoting away from the center of the plate. The side sections may in this 
way be raised into, or lowered from, an end to end alignment wlthout undue 
frictional interférence with each other. This resuit is attained in the patent 
in suit by rounding the corners of the ends of tlie bars or sections of the side 
bar adjoining the center brace. This would seem to be the équivalent of the 
pivot slot of the Whipple patent above referred to. In both devices, the arms 
or sections of the side are in constant pivotai connection with the plate upon 
the center brace ; the one, more convenient than the other perhaps, but to ail 
Intents and purposes the same. That the Whipple device shows the opération 
as to one side bar does not change the situation. Both require the clamping 
of set screws to hold them In place. The rounding of the corners above spo- 
ken of is found, but not claimed, in the Carlson patent No. 701,014. This pat- 
ent discloses a stretcher whlch folds in practically the same manner a» does 
defendant's and eomplainant's commercial device. 

From the file wrapper and contents it appears that the patent in suit was 
not cited by the examiner in connection with the granting of this patent, al- 
though It was pending at the same time and granted prior to the issue of the 
patent in suit upon an application flled subséquent to the fliing of the appli- 
cation for the patent in suit. It is also found in patent No. 314,997, granted 
to Camp on April 7, 1885, for a cot. 

There is no merit in eomplainant's contention that the term "pivotally con- 
nected," as used in the claims in suit, is not broad enough to include what 
they term the shlfting oscillating connection of the bolts in the slots f* and f s 
of the Whipple device. Pivotai connection does not necessarily niean that the 
pivot shall be permanently located or flsed. The Whipple arrangement is 
ciearly a pivotai connection. If the spécification and drawings are to be re- 
sorted to, they call for a stretcher whlch is so constructed that it will fold in 
the same plane. The same construction which is asked for by complainant as 
to tlie daims in suit — 1. e., that folding in the same plane is not contemplated 
therein — would eliminate tlie rounded corners and flat ends from claims 2 and 
3, since they are not therein mentioned. Thèse claims, if so construed, would 
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read exaetly upon the Whipple pateut. If the diagonal plate slot of Whipple 
is the équivalent of the rounded imier corner and flat end of clalms 5, 6, and 
9 In suit, and of each thereof, then the same is true of thèse claims. Unless 
the clalms in suit are llmited to stretchers so constructed as ta fold in one 
plane, they are deemed to be anticipated by the prlor art. If they be so llm- 
ited. défendant does not intringe. 

The MU is dismlssed for want of equity. 



GEORGE FROST CO. et al. v. SAJISTAG et al. 

(Circuit Court of Appeals, Second Circuit. July 19, 1010.) 

Ko. .'327. 

1. Patents (§ 21*) — Use dp DirrmiENT Matertal— "Invention." 

The use of a différent material in coiistructing au article previously 
patented involvos iuventio)i wîiere it produces a useful resuit, iucreased 
efficiency, or a declded saving in opération. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. % 23 ; Dec. Dig. 
§ 21.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

2. Patents (§ 328*) — Infeingement — Hose Supportées. 

Gorton patent, No. 552,470, for a hose supporter, in so far as it pro- 

; vided for a rubber button, involved patentable invention and covered a 

sujjporter having a shankless button of rubber or other clinging material. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit by the George Frost Company and another against Henry F. 
Samstag and others. From a decree of the Circuit Court for the 
Southern District of New York dismissing the bill on the ground that 
letters patent No. 552,4:70, for hose supporters, was not infringed ([C. 
C] 173 Fed. 793), complainants appeal. Reversed. 

W. K. Richardson and A. D. Sahnger, for appellants. 

Edmund Wetmore and George D. Seymour, for appellees. 

Before WARD and NOYES, Circuit Judges, and HAND, District 
Judge. 

WARD, Circuit Judge. This patent has been heretofore considered 
by this court and upheld as for an invention which made the first 
really practical garment supporter. The Circuit Court in Frost v. 
Cohn (C. C.) 112 Fed. 1009, and this court on appeal— 119 Fed. 505, 
56 C. C. A. 185 — hâve held that Gorton's invention was the substitu- 
tion in garment supporters of rubber or an équivalent material for the 
button in combination with the old métal pear-shaped loop in place of 
any other material previously used. Judge Coxe said : 

"The crucial question is one of invention. It Is argued by the défendants 
that Gorton's sole contribution to the art was the substitution of a rubber 
button for the métal buttons previou.sly used, and that this was merely a 
change of material Involving only mechanical sklU. Concediiig that the de- 
fendants' diagnosis of the issue is somewhat severe in lopphitj ofC the otlier 
uiembers of the comtlnation, nevertholess the court sees no way to escape the 
conclusion that the fate of the patent dépends upon the effect of the introduc- 
tion of the rubber button into the old structures. Did this in volve Invention? 
Assumlng that the case involves a change of material and nothhig more, ho%v 
gtands the law?" 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Hicks v^ Kelsey, 18 Wall. 670, 21 L. Ed. 853, Mr. Justice Brad- 
ley States the rule as follows: 

"The use of one material instead of another In constructlng a known ma- 
chine is, In most cases, so obviously a matter of mère mechanlcal judgment, 
and not of Invention, that It cannot be called an invention, unless some new 
and useful resuit, an Increase of efficlency, or a declded savlng In the opéra- 
tion, is clearly attained. Gorton's achlevement Is clearly within the exception 
and combines the three alternative essentials there stated. His supporter at- 
talne a new and useful resuit, an increase of efficlency and a saving in opéra- 
tion." 

He referred to his décision in Union Hardware v. Selchow (C. C.) 
113 Fed. 1006, handed down at the same time, in which invention was 
not found in substituting sheet steel for cast steel in trucks for roller 
skates. There can be no doubt as to what his opinion of Gorton's 
invention was. 

Judge Wallace on appeal said: 

"As the scope of the claim must be as broad as any structure whlch would 
Infrlnge it, the considération of its patentable novelty is narrowed to the sin- 
gle question whether It was Invention to substltute in the old hose supporter, 
in lieu of the métal button, a button made of rubber, leather, felt, or any 
other flbrous or yielding material to which the fabric of the etocking would 
tend to cling. 

"On flrst impression it would seem to hâve been an obvions thing to sélect 
some kind of material for the button that would reslst the tendency of a 
smooth button to slip, although flrmly gripped, and yield sufficiently, while 
resisting the slipping, to obviate the abrasion of the fabric. It was common 
knowledge that rubber is neitber as hard nor as unylelding as métal, bone, or 
pearl. It was also common knowledge that It has the property of cllnging, 
and its use on shoes, stairway steps, and for mats and floor coverings are fa- 
miliar instances illustrating its adaptability to prevent slipping. It had also 
been used for buttons In order that Its elasticlty would permit the button to 
yield easily to sudden presslire, and yet not abrçide the fabric of the button- 
hole, as In the Instance of the collar stud of the Allen patent. But in none of 
its prior uses had it been employed as the member of a devtce between which 
and another member a portion of the fabric was to be clamped. The instances 
of the prior use of such a material do not necessarily suggest Its adaptability 
to do the work required of a button in a hose or garment supporter more effi- 
ciently than one of métal. That its sélection was not an obvions thing is per- 
suasively and cogently shown by the fact that durlng many years numerous 
inventors were trying to remedy the defects in the old device, and It did not 
occur to them how simply and satisfactorily tbis could be done by making the 
button of rubber or some other elastic or yielding material. Its employment 
In the device of the patent was a new one, and imparted to the device a re- 
markable efficlency, as compared with that of the best type of former devices. 
Without the aid of such an expérimental démonstration as was made upon 
the argument, It would be difficult to realize the practieal value of the im- 
provement. 

"We bave not overlooked the prior patent showing a device havlng a pair 
of jaws faced with springy or elastic material, which are pressed agalnst the 
intervening fabric to hold it between them, nor the prior patent for a sup- 
porter in which an ôrdinary button of pearl or bone or some hard material is 
Btitched to its place by thread. Thèse patents are of insigniflcant value as an- 
ticipatory références, or as suggesting the adaptability of the material for the 
new occasion of its use." 

It is true that the co*»rt was only considering claim 1 of the patent 
in connection with a button having a rubber-covered shank. 

"Claim 1. In a hose supporter, the combination of the webbing, the loop 
havlng an openlng large at one end and narrower at the other, the button 
Bupporting plate, and the button composed of the central support and the sur- 
rounding rubber portion, substantially as set forth.^' 
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But the language used was applied to the invention, and was not 
confined to that or to any particular form of it. Counsel for the ap- 
pellee felt the force of this, and met it by saying that the Circuit Court 
fell into an error. Their language is: 

"This Is concluslve on the point that the Judge was mlstaken In so far as 
he assumed that the device of the patent in suit was the first garment sup- 
porter to contaiQ, as an élément, a rubber button. But for this mistake of 
fact, contrary to the évidence, hls décision would probably not hâve contained 
the statements as to the breadth and character of the invention in the para- 
graph beginning, 'Hère was a situation,' as well as the paragraph Immediately 
foUowing. Hie mistake is not to be wondered at, considering the number of 
exhlblts. 

"But, whatever may hâve been the cause of this error, the fact remalns that 
the initial décision on which ail the litigation under the patent in suit bas 
hung, contains a fundamental error of very far-reaching effect, namely, the 
supposition on the part of Judge Coxe that the invention of the patent in suit 
was the introduction of an élément of rubber Into a garment supporter." 

We think the appellee overlooks the fact that Judge Coxe was not 
speaking of ail garment supporters, but only of those 
in combination with the old métal pear-shaped loop, 
The claims under considération in this case are 
2 and 4 : 

"Claim 2. In a hose supporter, the combination of the 
webblng, the loop having an opening large at one end 
and narrower at the other, and the rubber button, sub- 
stantially as set forth." 

"Claim 4. In a hose supporter, the combination of the 
webbing, the supporting plate attached thereto, the but- 
ton or stud mounted thereon and having a flanged head 
of rubber, the loop also attached to the webbing and hav- 
ing an opening large at one end and narrower at au- 
other, substantially as and for the purpose set forth." 

The appellee insists that the patent contemplated 
only buttons having a rubber-covered shank, and 
this was the view taken by the court below. But 
Fig. 9 shows that shankless buttons were also con- 
templated, and they were covered by claim 3. 

It is said that this Fig. 9 should be eliminated 
from the patent. We know of no case authoriz- 
ing the court to strike out of the spécifications a 
figure inserted by the inventor. The button of 
this figure must be regarded as a rubber head. 
The défendants' button has a rubber head and 
opérâtes exactly as does the button of Fig. 9 and 
reads on both claims 8 and 4. 

The fact that it also has a bare métal shank in 
the form of a gooseneck does not take it out of 
the patent as heretofore construed by this court. 
The British patents to Knight and to Parry are 
disregarded as références. The former because 
subséquent to Gorton and the latter because not 
having the métal pear-shaped loop, which is an 
essential feature of the patented invention. 

Decree reversed. v/ith costs. 
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PARSON MFG. CO. v. COB. 
(Circuit Court, D. New Jersey. May 23, 1910.) , 

1. Patents (§ 328*) — Infkingemknt^Steam Bi.owEn. 

The Parson patent, No. 573.480, for a steaui blower, clnim 1, lu tIpw of 
the di.sclosures of the prier art and tlie proceecUngs in the Patent Office, 
Is lliuited to a construction in wbid) tlie snperlieater is located in an in- 
closed bricl< iucased ehauilier arranged above tbe grate of tbe fiirna<-e 
aiid adjacent to tbe side wall of tbe turuace. As so coustrued, held not 
lufringed. 

2. Patents (§ 328*) — Validitt and Infrinoement— Smokb-Consuming Fub- 

MACE. 

Tbe Parson reissue patent, No. 12.072 (orisinal No. 681.4.')7), for a 
siuoke-cousiiniing funiace, ciaim 2 i.'' void as for a niere agicreKation. and 
BOt a combiualiou, of éléments. Clalm 1, if couceded validity, hcld not 
Infrlnged. 

3. Patents (§ 328*) — Invention— Gbate Bas. 

The Parson patent, No. 702,5SÔ, for a grate bar. Jield vold for anticipa- 
tion aud lacli of invention in vlevv of the prier art. 

In Equity. Suit by the Parson Manufacturing- Company against 
Charles T. Coe, trading as the New York Grate Bar Company. De- 
cree for défendant. 

S. D. Oliphant, Jr. (Steuart & Steuart, of counsel), for complainant. 
Charles C. Gill, for défendant. 

CROSS, District Judge. There are three patents involved in this 
controversy which the bill of coinplaint allèges are capable of conjoint 
use and hâve been conjointly used. They were ail issued to one 
Henry E. Parson and assigned to the complainant. Of thèse patents 
the first which will be considered is No. 573,480, dated December 23, 
1896, for a steam blower. Of its two claims the first only is involved. 

"1. The eonibination of a steara blower, an elongated briclî-incased cbam- 
ber arranged aliove the grate of the fnruace. adjacent to the side wall of the 
fiirnace, a superheater located in said chamber, a valved steani-suppiy pipe 
for Connecting the superheater with the steam blower, and a ste;nu pipe Con- 
necting the superheater with the boiler, substantlally as set forth." 

Among the défenses thereto set np by the answer are invalidity and 
noninfringement. The question of its validity need not be considered, 
since the conclusion lias been reached that, to sustain the validity of 
the patent, the claim in question must be narrowly construed, and, 
thus construed, the défendant is not guilty of infringement. 

The file-wrapper is in évidence and its inspection discloses that the 
application for the patent as originally made contained three claims, 
ail of which were rejected by the examiner, who cited several patents 
in the prior art as anticipations, The applicant accepted the judg- 
ment of the examiner, and thereupon filed amended claims which were 
allowed, and appear in the patent under considération. Among the 
claims disallowed was the following: 

"3. The comblnatioti of a steam blower, composed of an exterîor caslng and 
a nozzle-frame havlng inwardly-extending nozzles, a superheater located in a 
brick-incased chamber at the interior of the furnace, a valved stèam supply 

•For other cases see same topic & i kumbbk In Dec. & Am. Diga. 1807 to daté, & Rep'r Indexe» 
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pipe, for Connecting the snperheater with the nozzle-frame and a steaui pipe 
Connecting the superlieater with the Ijoiler, suJ3stantially as set forth." 

The patentée in submitting the amended claims, wrote the commis- 
sioner as foUows; "In view of the références we hâve taken out the 
speciiic claims to the construction of the steam blower and rely on the 
construction of the superheater for obtaining the allowance of the 
application" — and it was upon tliis élément of the combination that 
the applicant's case was rested. Viewing the case as thus presented, 
it will appear that "a superheater located in a brick-incased chamber 
at the interior of the furnace" was old, and was conceded to be so by 
the patentée when he eliminated it from his claim after objection by 
the examiner, and substituted therefor the following language : 

"A brîclv-lncased cliamber arrangea above the «rate of the furnace, adjacent 
to the side wall of the furnace, a superheater located In sald chamber." 

From the above quotations it appears that the patentée was obliged 
to, and did, surrender the idea of locating his brick-incased chamber, 
containing the" superheater at will, in any part of the interior of the 
furnace, and chose in lieu thereof to locate it in a specifically defîned 
place in the interior of the furnace ; that is to say, above the grate and 
adjacent to the side wall of the furnace. Thèse involuntary conces- 
sions induced the allowance of the patent, and the complainant can- 
not now be heard to minimize or disregard them. The complainant's 
expert contends, however, that the brick-incased chamber of the pat- 
ent may be dispensed with and the superheater pipe imbedded in the 
wall of the furnace. This insistment, however, is untenable. In the 
first place, it omits altogether the élément of a brick-incased chamber 
within the meaning of the claim, and, again, a superheater thus located 
would not be adjacent to, but within, the side wall of the furnace, nor 
would it be above the grate bar of the furnace, which bar is of neces- 
sity within and inclosed by the walls of the furnace. Furthermore, it 
was old in the art to locate the superheater in any of the différent in- 
closing walls of the furnace. The patent to Miller No. 418,955, Jan- 
uary 7, 1890, that to Metz, No. 498,959, June 6, 1893, and that to 
Wheelen No. 341,196, May 4, 1886, show superheaters located in the 
front end wall of the furnace. Tinkhan No. 460,189, September 39. 
1891, shows a superheater protected in the rear end wall. Farr, No. 
.303,963, August 19, 1884, shows a superheater located in the bridge 
wall. Tinkhan, No. 497,392, May 16, 1893, Tinkhan No. 534,297. 
February 19, 1895, and ElHott, 248,925, November 1, 1881, show the 
superheater in the side wall or walls, and Livingston 399,541, March 
13, 1889, located them, quoting from the speciiication, "On the pre- 
ferred part, the part preferred being on each side of the door at the 
front in side." Moreover, the prior art shows, not only that the super- 
heater pipes were previously imbedded in the walls of the furnace, but 
that they were thus imbedded for the very purpose, as clairaed by the 
complainant, of protecting them from injury by the intense beat of the 
furnace fire. For instance, Tinkhan, in No, 531,297, says in speaking 
of figure 3 of that patent: 

"T lime fïhown a portion of the brlckwork as omitted, but in practîce I pre- 
fer to 1111 in tUe space between the pipes with brick or other ref ractory mate- 
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rlal so as to completely Imhed the supei-lieating coils and the steam and air 
conductlng pipes and by thus Imbedding said pipes they are effectively pro- 
tected f rom belug burned ont." _ _ - 

The above and other patents might be cited which show the super- 
heater located in well-nigh every conceivable position in the side and 
end walls of the furnace. It is obvious, therefore, that Mr. Parson 
in procuring- the patent in question was, in order to escape the révéla- 
tions of the prior art, compelled to sélect the position which he did. 
So far as he is concerned, practically every other location was open 
to gênerai use. The location of the brick-incased chamber inclosing 
the superheater in the position chosen by the patentée was, as has been 
shown, the only novel feature in his combination, and the one upon 
which he chose to stand. Under such circumstances, he is not entitled 
to any generar application of the doctrine of équivalents. In view of 
the disclosures of the prior art and the limitations imposed upon the 
claim in question, and keeping in mind that by the term of the claim 
the superheater of the patent in suit was required to be located in an 
înclosed brick-incased chamber arranged above the grate of the fur- 
nace and adjacent to the side wall of the furnace, it follows that a 
superheater, which like that of the défendant is not inclosed in a 
brick-incased chamber, is not above the grate of the fui-nace, and is 
îiot adjacent to the side wall of the furnace, is not within the claim. 
An expert who testified for the complainant, but without any exam- 
ination of the prior art or of the file-wrapper of the patent in suit, 
calls the construction of the défendant a brick-incased chamber not- 
withstanding it is a cast-iron box set in the rear end wall of the fur- 
nace with its front side or face flush with the wall and directly ex- 
posed to the fiâmes. It is a difficult proposition, however, even for 
an expert to prove that that which is only incased on three sides is 
încased on four, or that anything can properly be called incased which 
is not incased. But, assuming that it is a brick-incased chamber, still 
it is not located above the grate or adjacent to the side wall. That 
the defendant's superheater may be laterally above the grate and con- 
sequently at a higher élévation than the grate does not bring it within 
the terms of the claim. "Above the grate," as used in the claim, and 
illustrated by the drawings and spécifications, means over the grate; 
that is, within the area which would be bounded by the exterior Unes 
of the grate if they were upwardly projected. Or, to put it in another 
vvay, the claim requires the brick-incased chamber holding the super- 
heater to be located vertically above the grate. To permit it to be 
placed elsewhere would strain simple language out of its ordinary 
meaning. 

Great stress is laid upon the durability and utility of the complain- 
ant's brick-incased construction. That, however, is a question which 
the défendant may properly détermine for himself. If he adopts a 
less effective or durable method, he must suflfer the conséquences. In 
saying this it must not be taken for granted, however, that the 
exposed surface of the cast-iron box inclosing defendant's super- 
heater is at ail lacking in durability or efficiency. The évidence is 
strongly to the contrary, Since, therefore, there is no évidence of 
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infringement by the défendant of the patent in question, the bill of 
complaint as to it must be dismissed. 

Patent No. 12,072, reissue dated January 6, 1903, is for a smoke- 
consuming furnace. The first and second daims are involved, and 
read as follows: 

"1. The comblnation wlth a closed combustion-chamber and ash-plt, of a 
grate, a banklng platform having air-channels, a bridge-wall havlng air-cban- 
nels which communlcate wlth, the air-channels of the banklng platform and 
recelve air from the région of the ash-plt, the channels of the brldge-wall de- 
liverlng air tothe ûre-chamber, a hot-alr-blast pipe arranged within the flre- 
chamber and beated thereby and dellverlng hot air under pressure to the ash- 
plt, a blower dellverlng air under pressure to the hot-alr-blast pipe, and means 
for divldlng the blast between the ash-plt and the flre-chamber. 

"2. The comblnation wlth a closed combustion-chamber and ash-pit, of a 
grate, a banklng platform havlng air-channels, a brldge-wall havlng air-chan- 
nels whlch communlcate wlth the channels of the banklng platform and re- 
celve air from the région of the ash-plt, the channels of the brldge-wall dellv- 
erlng air to the flre-chamber, a hot-alr-blast pipe arranged within the flre- 
chamber, and heated thereby and dellverlng hot air under pressure to the ash- 
plt, a blower dellverlng air under pressure to the hot-alr-blast pipe, means 
controlled by the boller-pressure for automatically regulating the force of the 
said blower, and means for divldlng the blast between the ash-pit and the 
fire-chamber." 

The original patent, No. 681,457, was dated August 27, 1901. The 
application for reissue was filed March 21, 1902. In his verified ap- 
plication for reissue Parson says: 

"First. Claim 1 of the original patent Includes as essentlal éléments a bank- 
lng platform and a fire bridge, hot air blast extending through the rear wall 
of the furnace and the base of the fire bridge and lianklng platform into the 
ash-pit, a steam blower in said hot-alr-blast pipe, heatlng flues in the banking 
platform and fire bridge and a damper for opening or closlng said hot air 
supply opening In the blast pipe. The automatic régulation of the foreed 
draft both below and above the grate Is in no way dépendent upon the use of 
the banking platform and fire bridge. The blower by which the foreed draft 
is operated might be a steam blower or of some other pattern. The outlet 
openings for the foreed draft delivered above the grate might be In the side 
rather than in the top of the fire bridge, and the whole structure might be 
operated without the use of a damper for opening or closlng the hot air sup- 
ply opening in the blast pipe. ' 

"Second. Claim 2 of the original patent contalns as essential éléments a 
banklng platform and flre bridge adjacent to said grate, a hot-alr-blast plpC' 
r.xtendlng through the rear wall of the furnace and through the base of the 
banklng platform and flre bridge Into the ash-pit, a steam blower at the rear 
end of the hot-alr-blast pipe, a damper In the chlmney of the furnace, flues In 
the banking platform and flre bridge, outlet openings In the top of the fire 
bridge, a damper in said supply opening of the blast-plpe, and means for 
opening or closlng said damper from the outslde of the furnace. 

"The same remarks made wlth référence to claim 1 apply to daim 2. Many 
of thèse éléments are unnecessary to a complète utilization of the real inven- 
tion of this case." 

The original patent contained two claims. The application for a 
reissue contained four claims which it was desired should be substi- 
tuted for the claims of the original patent. Claims 1 and 2 applied for 
in reissiie were rejected by the examiner, who cited several; patents as 
anticipating them. The remaining two claims were allpwed,; and be- 
came claims 4 and 5 as the patent now stands. The applicant acqui- 
esced in the décision of the examiner in rejecting the claims just re- 
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ferred to, and thereupon presented for his considération three other 
claims which became 1, 3, and 3 of patent as reissued. By comparing 
the rejected claims in reissue with 1 and 2 of the patent as allovved, it 
is apparent that Parson was obliged to reinsert in claims 1 and 3 the 
éléments of the banking platform and bridge-wall, concerning which 
the applicant in his sworn affidavit upon which his reissue patent was 
granted says : 

"The autoiHatic régulation of the forced clraft both below and above the 
grate is in no way dépendent upou the use of the tiankaig platform and flre 
bridge." 

This admission apparently invalidâtes claim 3 in reissue. It shows 
"conclusively that that claim calls for an as:scregation, and not a com- 
bination of éléments. But, irrespective of his admission, it is obvions 
that there is no co-ordination between the automatic régulation of the 
forced draft and the banking platform, which constitute two of the 
éléments of the claims. The banking platform either with or without 
such automatic régulation would perform its function in the same 
way, and the same is true of the automatic regulator. But, if this 
were not so, the patentée is estopped by the solemn admission con- 
tained in his application for reissue from asserting the contrar)'. Hav- 
jng asserted that the éléments referréd to were not dépendent one 
■upon the other, he cannot now be heard to claim otherwise. Claim 1 
in suit is like 2, except that it leaves out the élément of automatic 
régulation. It is difïïcult to see how this claim can avoid being con- 
sidered as an aggregation. A banking platform as abundantly ap- 
pears is used simply to facilitate the cleaning of the fîres. At such 
a time the furnace door must of necessity be open, which cuts oiï the 
blower, and renders it inoperative for the time being. The functions 
of the banking platform and of the blower are distinct and separate. 
When one is used, the other is not. Their functions are not interde- 
pendent. I do not deem it necessary, however, to décide that this 
claim is invalid, for, in view of the prior art, it must be strictly con- 
strued, and thus construed the défendant bas not infringed it. Tum- 
ing to the considération of but a small portion of the prior art, it will 
be found that ail of the éléments of the claim, except the banking plat- 
form, having air-channels in combination with the bridge-wall which 
also bas air-channels which communicate with the air-channels of the 
banking platform, are old. The use of tire bridges with air passages 
therein for the purpose of heating the air and aiding a more thorough 
consumption of the smoke and gases arising from combustion is very 
old in the art. The British patent to Stanley, of 1867, shows not only 
a superheàter, but almost ail— indeed al! of the éléments of the patent 
in suit in combination, with the exception of a hollow fire bridge and 
a banking platform with its air-passages. He also suggests the 
placing of the superheàter in the roof or over, or by the side of the fire 
or at the bridge, or other part where there is great beat. The British 
patent to Parke (1820) shows the bridge with an air-passage therein, 
but it did not show any means for supplying a forced draft which was 
not then invented. The patent to Sutcliffe, 1888, also substantially 
meets the éléments of claim 1 with the exception of the banking plat- 
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form with its air-channels. One of the dravv'ings also shows the 
bridge wall beveled, a matter concerning vvhich référence will be made 
later. As to the automatic regulating device of the patent in suit, 
that was anticipated by Champion, No. 393,357, of 1888. In the 
spécification of his patent he says : 

"It will, of course, be uiiclerstood tliat tlie particular daim of tlie automatic 
regulator is immaterial. AU that is essential is that the regulating device be 
cperated by steam under boiler pressure, and that the movablo part of the 
device be coiinected in some suitable way with the valves controUing the sup- 
ply of steam and air to the injeetor." 

And he further says : "My présent invention has for its object to 
make the construction self-regulating." The construction referred to 
was that described and covered by a patent No. 362,935, issued to him 
in 1887, for a steam blower. Patent No. 413,921, of 1889, to Blan- 
chard, is also for an automatic apparatus for supplying steam and air 
to furnaces. Patent No. 574,188, 189S, to Burke, also covers an auto- 
matic blowing apparatus. Notwithstanding Champion's later patent, 
ParsOn makes his automatic regulator the most important feature of 
the patent in suit. Patent No. 532,103 to Sieben and Wagner, 1895, 
substantially embraces ail of the éléments of claim 1, with the excep- 
tion of the banking platform with its air-channels. I hâve included 
in the above références several patents showing automatic régulation, 
notwithstanding the doubt exoressed as to the validity of that claiffl 
for reasons already given. The prior art cannot be studied without 
arriving at the conclusion that the patent under considération, if sus- 
tained, must be confined to the spécifie combination therein set forth. 
It was because its claim introduced the banking platform and a bridge 
wall having intercommunicating air-channels that it was allowed. 
With thèse éléments omitted, the complainant's device was anticipated 
by several patents. Construed from this standpoint, the patent has 
not been infringed. Infringement is alleged because the défendant, 
having become a successful bidder after public compétition, entered 
into a contract which is known in the case as the Ridgewood Pump- 
ing Station contract. One of its provisions relating to altérations in 
certain furnaces was as foUows: 

"The bridge walls must be rebuilt so as to give a supply of bot air ovcr the 
Ares, said supj^ly to Le regulated by damper, and, where possible, bridge wall 
must be made with a cleaning shelf." 

Certain drawings accompanied the contract and showed what is 
called "cleaning shelf." The defendant's contract it will be noticed 
did not require him unconditionally to construct a cleaning shelf, but 
where possible the bridge wall was to be made with a cleaning shelf, 
and he swears that in its performance he only beveled ofif the old 
bridge wall. But beveled bridge walls with underlying air-passages 
were old in the art, and the construction contemplated would not, if 
carried out, bave constituted an infringement. As a matter of fact, 
however, in making the attempt to bevel the bridge wall he f ound that 
because of its thinness it was impossible to complète the contemplated 
construction; hence the project was abandoned, and the wall restored 
to its former condition. There is nothing in the contract, specifica- 
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lions, or drawîngs to show that he intended to buîld tlîe banking plat- 
form called for by the Parson patent. The defendant's testiraony 
which is directly to the contrary is the only évidence in the case upon 
the point. Moreover, the contract, as appears upon its face, was con- 
tingent. A cleaning shelf was only to be built in case it were pos- 
sible by the use of the old bridge wall. While threatened infringe- 
ment may undoubtedly be enjoined, the évidence in this case shows 
but a vague and conditional threat, if threat it be, which is best inter- 
preted by what the défendant actually did or rather tried to do be- 
fore he found out the impossible character of his undertaking. He 
merely beveled off the bridge wall, and, if that made a cleaning shelf, 
it was old in the art and only that which he had a perfect right to do, 
as will appear by examining the foUowing patents : No. 418,955 to 
Miller, January 7, 1890; No. 421,990 to Tobin, Kebruary 25, 1890; 
No. 640,726, to Wilder, January 2, 1900; No. 498,959 to Metz, June 
6, 1893. The burden of proof to show infringement rests upon the 
complainant, but there is not a word of testimony to show that the 
défendant ever contemplated, much less threatened to construct, a 
bridge wall and banking platform with their intercommunicating air- 
channels as, called for by the patent in suit. In order to show in- 
fringement, however, complainant's expert, who as to this patent also 
admitted that he had not examined the prior art or the file-wrapper, 
testified in this connection that the combination of claim 1 consisted 
of the following éléments: 

"Ist A closed combustion chamber and ash-plt 
"2d. A grate. 

"3d. A bridge wall in whicb is formed air-channels on which is formed a 
banking platform. 
"4th. A hot-air-blast pipa 
"5th. A blower. 
"6th. îSeans for dividing the blast" 

He was therefore compelled, in order to make out any pretense of 
infringement on the part of the défendant, to eliminate an élément of 
the complainant's patent. The claims, both of them, demand a banl<- 
ing platform having air-channels, and a bridge wall having air-chan- 
nels, which communicate with the air-channels of the banking plat- 
form, and receive air from the région of the ash-pit. Unquestionably 
that language sets forth two éléments in combination, which éléments 
the expert, in order to support his testimony relating to infringement, 
was compelled to combine into one to read as f ollows : "A bridge wall 
in which is found air-channels and on which is formed a banking plat- 
form." It requires no argument to show that his construction is ab- 
solutely untenable. It follows that, even if both of the clairns are 
valid, infringement by the défendant bas not been shown. As to 
this patent therefore, the bill will also be dismissed. 

But one other patent remains for considération. It is No. 703,585, 
dated June 17, 1902. Speaking of this invention, the patentée says : 

"TIils invention relates to an Improved grate-bar of that type which is pro-' 
vlded with conical perforations extending through the bar and which are used 
for burning côal dust or small-slze fuel with artificial draft, the grate-bar be- 
Ing so improved that increased strength is imparted to the same, warping 
preveuted, and a more reliable support for and iuterlocklng of the grate-iars 
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obtained; and the invention consists of a grate-bar provicleil wltli longitudi- 
nal rows of tapering perforations arrangea In staggered position relatively to 
eue another and a longitudinal rib of serpentine shape intégral with said bar 
at its under side, the undulatious of said rib extendiug in the spaces between 
and tangeutially to tlie perforations of the central group of longitudinal rows 
of perforations of tlie bar; and the Invention consists, further, in the com- 
bination of two adjacent grate-bars provided with alternate interlocking 
tongues and recesses and interniediate straight Connecting portions between 
said tongues and recesses, said tongues belng provided with corrugations at 
tlieir edges and a tubular transverse supporting-bar for the adjacent ends of 
the grate-bars." 

The patent has two daims, but the complainant relies only upon the 
first, which is as follows : 

"1. A grate-bar provided with longitudinal rows of tapering perforations 
arranged in staggered position relatively to one another, and a longitudinal 
rib of serpentine shape intégral with said bar at its under side, the undula- 
tions of said rib extendiug in the spaces between and tangeutially to the per- 
forations of the central group of longitudinal rows of perforations of the bar, 
Bubstantially as set forth." 

The file-wrapper is in évidence, and discloses that after numerous 
changes and modifications made by the patentée in an effort to obvi- 
ate objections and avoid citations made by the examiner a patent was 
finally refused. An appeal was thereupon taken to the examiner in 
chief, who subsequently allowed the patent. 

Several patents were cited by the examiner as anticipations which 
destroyed any possible claim of invention. Among the patents in the 
prior art there is one to Scofield, No. 54,415, granted in 1866, in the 
spécifications of which it is said : 

"The nature of said Invention cousists In a grate-bar formed with a rib on 
its under surface that Is corrugated longitudlnally with vertical or nearly 
vertical flexures, so that the under, or bottom edge of the rib forms a corru- 
gated or waved line as seen in figure 2." 

The rib was formed thus for the purpose of avoiding the warping 
and bending of the grate-bar, which, however, in this patent does not 
seem to hâve been perforated. Perforations in grate-bars, however, 
were old, probabiy as old as the use of stoves or furnaces for burning 
coal or other like material ; indeed, the Parks British Patent of 1820 
shows them of the form of the Parson grate-bar. Did it require in- 
vention to take this corrugated or undulating rib of Scofield and place 
it as it had been placed before on the under side of a grate-bar, being 
careful only to avoid stopping up the perforations of the grate-bar? 
The patent to Miller of 1885 shows a grate-bar with staggered per- 
forations ; the perforations being of tapering or conical form like those 
of Parson. Miller, however, expressly says that the shape of thèse 
perforations was old and disclaimed any invention thereof. The Miller 
bars also show supporting ribs. A patent to Hess, No. 343,370, of 
1886, in Fig. 3 also shows perforations of a conical shape. Patent No. 
474,116, 1892, to Duncan, shows a perforated grate-bar in which the 
perforations are tapered and of staggered arrangement in longitudinal 
rows. Duncan, speaking of his invention, says: 

"My présent invention has for Its object to provide an Improved form of 
grate-bar that shall be simple, cheap, and durable in construction, that shall 
permit a uuiform and thorough combustion of the fuel, whether this fuel be 
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coal, vvood, coal-slack, or sawdust. and tliat can be readil}- cleaned, and wblch 
without unuecessary weigbt of material shall eiïectively resist ail teudeucy 
to warp under the intense beat to which such bars are subjected." 

Laying aside for the moment the other patents referred to, this of 
Dtincan seems to embody the alleged invention of Parson, as shown 
and claimed by him. It shows staggered longitudinal rows of per- 
forations of a tapering or conical form with an undulated rib fitted 
in between the rows of perforations. Whether the rib crosses the 
grate-bar in exactly the same position and manner in which that of 
Parson crosses it is immaterial. That is a matter of détail. Any 
mechanic of ordinary intelligence skilled in the art would hâve taken 
care that the rib in crossing the grate-bar diagonally did not obstruct 
the holes in the grate. It would scarcely be sensible after making' 
holes to stop them up. Again, no invention can be found in increasing 
or lessening the number of the rows of perforiJdons or in the number 
or arrangement of such rows or perforations, or in so adjtisting the 
rib as to pass between and around such perforations. In short, there 
was no invention in placing the old undulated bar of Scofield or Dun- 
can on the under side of a perforated grate-bar, and avoiding the per- 
forations of the bar in so doing. The fact that the claim in question 
calls for a rib extending in the spaces between and tangentially to 
the perforations of the central group of longitudinal rows of perfora- 
tions of the grate-bar adds nothing by way of invention in view of the 
prior art. Parson discovered no new idea or principle. A serpentine 
rib is serpentine, and whether more or less so is a matter of degree 
or measute. It performs the same function in the same way, whether 
its sinuosities be greater or less. 

It should be noted that the complainant for some years has been 
making and selling a grate-bar with two straight flanges, one on either 
side of the bar, for which a patent has been apolied for. This proce-. 
dure at once suggests the almost infinité possibilities of tbe rib of a 
grate-bar, or rather its location, as a field for invention. The opinion 
of the examiners in chief is not very satisfactory or convincing. They 
apparently conchided to give Mr. Parson the benefit of the doubt. It 
appears as if their judgment had been unduly affected by his use of 
the word "tangential" and other like technical terms. At ail events, I 
find the testimony of the defendant's expert more satisfactory, where- 
in, after showing that the form and arrangement of the perforations 
in the Parson grate were very old, he says : 

"The second élément of the conibination îs a stift'ening rib placed on the un- 
der side ôf the otherwise flat grate-bar. The efïect of this Is to stiffen the 
grate-bar after the manner familiar to the art, and an the way that ail plates, 
slabs and strlps of métal, hâve been stiffened from time immémorial. Such 
stiffening rib simply makes a T-tar of the cross-seetion. Iron havlng this 
cross-section, and thus stiffened, has long been used in innumerable ways. No 
novelty, of course, can be found thus far, either in the éléments or their com- 
feination. Tlie patentée, however, claims novelty because he has given longi- 
tudinal rib a 'serpentine shape' so that it wlll not block up the perforations. 
That is the whole of this so-called 'Invention.' I say the whole of it, because 
the rest is mère verbiage Incident to the zig-zag or serpentine shape Of the rib. 
The placing of a stiffening rib along the middle of the under side of any bar, 
plate, or strip of iron is a mère commonplace, as much so as an ordinary 
israce or strut lu carpentry. In cast-iron it is as easy to make a stiffening- 
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rlb crooked as straight, and It surely requlred no Inrentive Insight to see that 
with a perforated grate-bar (the holes being naturally staggered in accordanee 
■with common usages) a stiffening-rlb along the middle, wonld avoid blockiug 
the holes (especially If thèse are set closely together) by giving this rib a zig- 
zag or serpentine shafie." 

In my judgment this patent is invalid. Upon the question of in- 
fringement, it is therefore unnecessary to say more than that it ap- 
pears that the défendant installed a grate at the Ridgewood Pumping 
Station like the grate of the patent in suit, but for ail that the case 
discloses it may hâve been one made by the complainant and properly 
used. 

The bill of complaint will be dismissed, with costs. 



WESTINGnOTTSE ET.EOTniC & MFG. CO. v. ALLIS-OHALMEUS CO. 
(Circuit Court, D. New Jersey. May 24, 1910.) 

1. PATE?ÎTS ("5 .328*) — VaLIDITT— InT-RINOEMENT— EtECTRIC RaILWAT SfOTOB. 

The Sehmid patent, No. 6(;!).977, for an electric railway motor, one of 
the principal featiires of wbich is the facility afforded for inspection and 
removal of the parts for ret)air, and anotlier that the fleld-niagnet is made 
to Inclose and protect the armature, and itself to constitnte the support 
for tbe armature bearinscs, was not antieipated, and discloses iuveucion 
and utility ; also hekl infringed by défendant. 

2. Patents (§ 32iS*) — Tnfrtngement— Electric Railwat Motor. 

The Short patent, No. 540,5U0, for an electric locomotive, construed, and 
Tteld not Infringed. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the AUis-Chalmers Company. Decree in part for 
complainant, and in part for défendant. 

Richardson, Herrick & Neave, W. K. Richardson, and Harrison F. 
Lyman, for complainant. 

Thomas F. Sheridan, Clifton V. Edwards, and Lawrence K. Sager, 
for défendant. 

CROSS, District Judge. The record contains two patents for con- 
sidération, both of which are alleged to hâve been infringed by the 
défendant. The défendant asserts the invalidity of both patents, but, 
if valid, dénies that it has infringed them. The first to be considered 
is No. 609,977, issued August 30, 1808, to Albert Sehmid, assigner 
to the Westinghouse Electric & Manufacturing Company, for an elec- 
tric railway motor. The inventor sets forth the objects of his inven- 
tion in the f ollowing language : 

"Another object of my invention Is to supply a novel form of separnhle 
field-magnet aduiittlng of complète protection and Inclosure of the armature 
and at the same time of ready access to the Interior parts of the Celd-maguet 
itself. 

"Another object of my Invention is the provision of a form of motor where- 
In the fieid-magnets may be readily inspected and repaired wlthout the re- 
moval of the armature from the motor and car, either side of the separable 
field-magnet being thus capable of inspection and repair. 

"By the use of my invention, I aui further able to dispense with ail frame- 

*For othec asmea sea «ame toplc & § uuju££a lu Dec. &■ Am. Di£S. 1907 to date, & Rey'r Indexai 
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vvork, except that necessary for the carrying of the rediiction-gears, to clieapcn 
the construction, and to gain certain otlier advantaaes more fully set out 
hereinafter." ^ ._ _____ , 

The patent contains eight claims, but five of which are in issue, 
namely, Nos. 1, 2, 3, 4, and 6. They are as follows : 

"1. In a railway motor, the eombinatlon with an armature of a fleld-magnet 
constructed in two sections, the upper section beiiig supported by tlie car 
truck and the lower section belng hinged to and supported by tUe upper sec- 
tion and adapted to swing downward, substantially as and for the purpose 
set forth. 

"2. In a railway motor, the combination wlth an armature, of a fleld-niag- 
net constructed in two sections, the upper section belng spring-supported on 
the car truck, and the lower section belng hinged to and supported by the 
upper section and adapted to swing downward, substantially as and for the 
purpose set forth. 

"3. In an electrlc car, a motor having a horlzontally-divided fleld-magnet, 
one member of which Is sleeved at one end upon an axle of the car, the othcr 
member teing hinged to the first-named member at one end and removably 
fastened thereto at its other end Independently of the axle-bearing, substan- 
tially as deseribed. 

"4. An electrlc motor, having a horizontally-dlvlded fleld-magnet, the up- 
per portion of which is provided witli an axle-bearing at one end and tbe 
lower portion of which is hinged to sald upper portion, independently of said 
axle-bearing, whereby it may be swung downwardly wlthoui disturbmg said 
bearing." 

"6. In a motor for electric cars, the combination wlth the armature, of a 
fleld-magnet comprlslng an upper section supported by the car truck and a 
lower section hinged to said upper section, and means whereby the armature 
may be supported by either section when the lower section is swung down- 
ward, substantially as deseribed." 

The several claims, although expressed in somewhat technical lan- 
guage, are easily comprehended. A motor of the character in ques- 
tion necessarily consists of a field-magnet and an armature. The 
electro field-magnet is stationary, having its pôles surrounded by coils 
of copper wire, within which pôles a cylindrical shaped armature is 
revolved. The armature carries a séries of conductors on its circum- 
ference, and, as thèse conductors are energized by the electric cur- 
rent, each conductor in succession is attracted or repelled by the pôles 
of the magnet, whereby the armature is caused to rotate, and such 
rotation communicated through gearing to the axle of the car. Motors 
used in the propulsion of street cars manifestly require fréquent in- 
spection, and one of the main objects of this patent was to permit 
the making of a thorough and yet comparatively expeditious and in- 
expensive inspection of the magnet, the pôles andi coils and armature, 
without disconnecting them, as a whole or in part; and, furthermore, 
if such inspection revealed the necessity of the removal of the parts, 
which are large and cumbersome, that such removal could be accom- 
plished without tearing up the floor of the car or utterly dismantling 
or removing the motor. In order to effect thèse objects, the patent 
shows the motor casing in halves as it were and hinged together. The 
précise method of construction and opération, however, can best be 
shown by adopting in part the language of the spécifications: 

"As will be readily seen from the drawings, my motor is provided ïvith a 
fleld-magnet which entirely incloses the armature and the two parts wnereof 
are hinged together at the back, or at that portion removed from the axle 
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when suspended. The two parts of the fleld-magnet are sliown at 1 and 2 
and the hinge is shown at 3. This hhige is shown as depending from two 
strong lugs on the back of the upper field-magnet ; but it Is clear that any 
one skilled In the art may devise various forms of hinge adapted to this pur- 
pose. 

"The forward end of the field-magnet is sleeved at 4 upon the axle, the 
upper or bearing half of the axle box or beaTing 4, being cast in one pièce 
with the upper portion of the field-magnet and the lower half being fastened 
thereto by means of bolts, 18, as shown, or by any other suitable means which 
will not be disturbed by or interfère with the independent movemeut of the 
field-magnet section 2 on its hinges. 

"The fleld-magnets are provided with four pôles (marked 5 in the drawlngs 
I), which are placed at an angle of about forty-flve degrees to the horizon 
when the motors are in place. Each of thèse pôles is appropriately wound, 
the windings in one half of the field-magnet being connected with those In 
the other half by means of a connection 6 sufflclently long to permit of the 
free opening of the motor. 

"Tlie two halves of the field-magnet are recessed at 7 and 8, as shown, for 
the purpose of receiving the bearings of the armature, one of thèse bearings 
being shown at 9. When the field-magnet is closed and the motor is in opera- 
tlve condition, the bearings, 9, are secured to both halves of said field-magnet, 
the bolts, 10, serving to fasten them to the upper half and the bolts, 11, to 
the lower half by means of proper threaded openings in the bearings. as shown 
in Fig. 2. It is évident from this form of construction that upon opening the 
fleld-magnet, as illustrated in Fig. 2, the bearings, 9, may be made to follow 
either the lower half or the upper half of the magnet or casing. If when 
the lower half is dropped, as shown, the bolts, 10, are unfastened, the bear- 
ings will follow the lower half and the pôles and eoils in the upper half of 
the field-magnet are open to inspection, as illustrated in Fig. 2. If, however, 
the lower bolts, 11, are loosened when the field-magnet is opened, the arma- 
ture will romain with the upper half of the field-magnet and the lower pôle» 
and coils will be exposed. Thus the whole field-magnet may be got at wltb- 
eut removing the armature from the car, and thus a great saving of time ami 
trouble in repairs is attained." 

In addition to the facility of inspection, and removal of the parts 
of the motor thus affordled, the patentée daims that he is thereby en- 
abled to dispense with ail framework, except such as is necessary for 
carrying the réduction gears, thereby among other advantages lessen- 
ing the cost of construction. It should be noted, also, that the upper 
half of the field-magnet frame of his construction becomes the fixed 
or permanent half of the structure, and that the under half of the. 
field-magnet hinged to it is entirely independent of the axle bearing 
and capable of being lowered at will without in any wise dlisturbing 
the upper half. Fig. 3 shows how, upon opening the field-magnet, 
the armature may as desired be kept attached either to the lower or 
upper half of the magnet. That is to say, if one boit is removed, then 
'the lower half may be dropped upon the hinge, and the armature 
lowered with that half, whereupon the upper pôles and the coils of 
wire encirchng them will be open for inspection. If, however, another 
boit is removed, then when the fieldl-magnet is opened upon its hinge, 
the armature will remain in the upper half of the field-magnet, and 
the lower pôles and coils of wire will be exposed to view; so that, 
according as one boit or another is removed, the armature, when the 
field-magnet is opened, will be found either in the upper or lower half 
as desired, and the pôles and coils of wire of the other half open to 
observation. Moreover, this opération can be conveniently carried out 
180 F.— 48 
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without removing or dismantling the motor simply by runnîng the 
car over a pit, such as is commonly found between car tracks in the 
car yards or barns of trolley companies. The features of the patent 
which are claimed by the counsel of the complainant to be fundamental 
are concisely stated by theni as follows : 

"(]) That in hls motor tlie flèld-inagnet Is made to liiclose and protect the 
armature and itself to coiistltute the support for tlie armature liearings ; 

"(2) That the two halyes of the fleld-magnet are hinged together, the up- 
per half being the base or foundatlon of the whole and supporting the lower 
half , which may be swung dowuwardly f rom It on the hinge ; 

"(3) That the lower half is Independent of the axle bearings upon which 
the upper half is sleeved and its dropping does not dlsturb the axle bear- 
ings ; and 

"(4) That means are provided whereby the armature may be supported by 
either the upper or the lower section, as may be desired, when the lower sec- 
tion is swung down." 

And to show what can readily be accomplishéd in the way of in- 
spection and removal of parts in deaHng with the motor of the patent 
in suit, I quote, at the risk of répétition, a single passage from the 
testimony of one of the complainant's experts: 

"A car equipped with the Schmid motor of the patent in suit can be merely 
rolled over a pit, and then a man in the pit can inspect or remove the lower 
fleld-magnet coils by merely dropping one edge of the lower shell, leaving 
the armature suspended in the upper shell. With no further manipulation, 
he can inspect the armature by rotating it to bring the diiïerent sides into 
view from underneath. By merely dropping down the lower half together 
with the armature, the field coils of the upper shell can be inspected and re- 
moved without the need of lifting eut the heavy armature. As to the arma- 
ture itself, it can be lowered part way together with the lower half of the 
field-magnet when it will corne Into a position where it can be easily and 
conveniently rolled out of its bearings in the lower shell and carrled away. 
Thèse opérations can talce place without the necessity of removing any of the 
dirty and heavy parts through the inside of the car." 

The évidence shows the great utility of the patent in that from 80 
to 90 per cent, of the motors constructed by the complainant company 
since 1894, approximately from 30,000 to 35,000, hâve been of this 
type. It is true that the évidence shows that some modifications thereof 
hâve been made, but the substantial features of the patent hâve been 
followed during that period by the complainant in the construction of 
by far the larger part of its electric motors of less than 75 horse power. 
The patent in question undoubtedly made a very considérable advance 
in the art. In entering upon an examination of the prior art, it may 
be said that of the numerous patents cited as anticipations of the one 
under considération many are so obviously ' dissimilar that particular 
référence thereto seems unnecessary. Such only of them therefore 
as seem reasonably pertinent will be discussed. A prior patent to 
Schmid, No. 442,459, of 1890, for a double réduction motor, is no 
longer in use.' It was of the open bipolar double réduction gear form 
of motor, and not of the closed type with single réduction gearing. 
Its magnet was of the horse-shoe style and es sentially diiïerent from 
^.he two-part field-magnet of the patent in suit. Its upper section was 
not supported by the car truck, nor was its lower hinged to and sup- 
ported by the upper section, nor was there any means provided whereby 
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the armature might be supportée! by either section when the lovver sec- 
tion was swung downward. It hadJ its foundation in a heavy rec- 
tangular frame surrounding the motor. The armature could be in- 
spected but not removed from above, although from below it coulcî 
both be inspected and removed, but to remove one of the field-magnets 
it was necessary to take the structure apart, an opération which con- 
sumed much time and labor. It is impossible to see how this patent 
can be considered as anticipating the construction of the patent in 
suit. 

Still another patent to Schmid No. 498,577, of 1893, is cited. The 
fundamental structure of this motor likewise consists of a heavy rec- 
tangular framework outside of the motor wherein are provided bear- 
ings for the armature and also for the car axle. This framework, 
and not the car axle, supported the motor, andi constituted one of the 
heavy and expensive appendages with which the patent in suit sought 
to dispense. The lower branch of the field-magnet, moreover, is not 
hinged to the upper half, as in the patent in suit, but to an outside 
framework, which framework is supported on the car truck. The 
upper field-magnet coils were accessible from the top by raising the 
upper half of the field-magnet shell, and the lower field-magnet coils 
were accessible from below, but the armature had to be dealt with 
separately and was only removable from underneath. Access to the 
motor, when in place, could only be had from above by means of a 
trapdoor in the car floor. In the Bassett patent, No. 457,102, of 1891. 
the upper part of the motor is rectangular in form and the lower 
semicircular. The motor casting was divided longitudinally througb 
the centre. The two parts of the frame were hinged together, but 
the upper half could only be swung upwardly, and, unless the car 
body were first removed, the motor could only be gotten at through 
a trapdoor in the floor of the car. The motor was accessible from 
above, but not from below. Furthermore, it was the lower half of 
the motor which was supported on the truck, while the upper half 
was supported by the lower. It does not appear, certainly not clearly, 
that the lower section was hinged to and supported by the upper and 
adapted to swing downwardly as claimed by defendant's expert. Bas- 
sett, the patentée, was a witness for the défendant, and testified : 

"That the motor was suspended from the bottom half of the fleld frame. 
The motor was therefore arranged to raise the njiper half of the fleld frame 
through the trap in the car or to swing it up on the hinges. The armature 
could then be lifted out if desired." 

It appears, moreover, that the lower section was not only not sup- 
ported from the upper section and adapted to swing downwardly, but, 
if it were, there is apparently no means provided for holding the 
armature in the upper half while it was being done, nor, again, does 
either half of the frame appear to be independent of the axle bear- 
ings, as in the patent in suit. 

The Blackwell patent. No. 470,817, of 1892, is radically différent 
from the patent under considération. It does not hâve a field-mag- 
net constructed in two sections within the terms of the patent in 
suit. The armature is not supported from the upper but from the 
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lower pôle pièce, and, when that is removed, the armature drops 
with it. Furthermore, it has no hinge or swing movement, but, if 
opened for inspection or repair, the lower pôle pièce would hâve to 
be blocked up from beneath. It does not, and cannot without recon- 
struction, perform the function of the Schmid patent. i 

In the Mailloux patent, No. 457,357, of 1891, the motor is supported 
in a manner essentially différent from that of the patent in suit. It 
has no hinge or hinge movement, and is therefore incapable of per- 
forming the swinging dovvnwardi movement of that patent. There is 
no provision for retaining the armature in the upper section when the 
lower is removedl. Moreover, the field-magnet is not composed of 
two parts. The complainant's expert says that of ail the motors 
examined by him he finds this the most inaccessible and difficult to 
handle, and that it would be practically impossible to get out the upper 
field coils without a thorough dismantling of the structure. 

The Bassett patent. No. 527,927, of 1894, is claimed by the com- 
plainant to be too late to be relevant in this case, but, waiving that, 
it is also essentially unlike the Schmid patent. The motor is sup- 
ported by the lower half of the frame, and it is this which constitutes 
the foiindation of the motor, while the upper half is the movable part. 
The motor is approached from above; that is, through the platform 
of the car, and not from below. No means is shown whereby, even 
if the lower half frame of the motor were capable of being swung 
downwardly, the armature could be supported in the upper half. 

The Angell patent. No. 486,176, of 1892, is for a journal box in- 
tended to be used generally for shaftings. It provides no means for 
upholding the armature in the upper half of the journal, nor does it 
show a rtiotor with a two-part field-magnet, the upper part of which 
is supported by the truck of the car and the lower part supported 
by, and hinged to, the upper part. 

As already intimated, many other patents hâve been cited as an- 
ticipating one or another of the claims of the patent in suit. They 
are, however, ail clearly and readily distinguishable from it, notwith- 
standing which they serve to show that the problem which Schmid 
overcame had long been recognized, and its solution attempted by 
workers in the art. None of them, however, accomplished it, certainly 
not in the simple and effective way in which it was accomplished by 
Schmid. 

Another patent. No. 546,560, issued to Sidney H. Short September 
17, 1895, for an electric locomotive, should, before leaving this branch 
of the case, be specifically mentioned. This is the second of the two 
patents in suit, and is claimed by the défendant to fully anticipate 
the Schmid patent. The complainant, while not admitting this, in- 
sists that it is immaterial because Schmid's invention was made some 
time before April 23, 1894, the date of the filing of the application 
for the Short patent. The Schmid patent was applied for May 10, 
1894, and was issued, as already appears, August 30, 1898. Hence 
it will be seen that the Short patent has priority over Schmid, both in 
date of application and issue. Upon the proposition that Schmid made 
his invention prior to the filing of the Short application, the buii*» 
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of proof is iipon the complainant, and the proposition itself must be 
established by clear and convir.cing testimony. Turniiig to tiie évi- 
dence siipporting it, it will be found to consist in the testimony »f sev- 
eral witnesses and in référence to, and extracts from, the boolcs of 
tlie complainant, and other memoranda and documents. The proofs 
upon the point are of a character which cannot be intelligently ab- 
breviated or summarized ; hence nothing of that nature will be at- 
tcmpted. It is deemed sufficieiit to say that they are in kind and 
amoimt such as cannot be disregarded, and, in the absence of serions 
contradiction, must be considered as satisfactorily establisliing the 
point to which they were directed, and this, notwithstanding the fact 
that Schmid himself was not called as a witness. This omission was 
criticised by defendant's counsel, but hardly with justice, since it ap- 
pears that he bas resided in France since 1897. In my judgment the 
évidence upon this point establishes that Schmid made his invention 
some time in the spring of 1893, and that a motor substantially em- 
bodying it was shipped from the complainant's factory on June Ist 
of that year. 

I think upon the whole case that the Schmid patent is valid. It 
shows both utility and invention, and was not anticipated. Corning, 
then, to the question of inf ringement, I do not understand either from 
the brief or oral argument of défendant that this is denied. Nor 
was it denied by the defendant's expert. The defendant's motor bas 
a field-magnet constructed in two sections and divided horizontally 
like the complainant's, the upper section of which is sleeved upon 
the axle at one end and supported by the car truck; while the lower 
section is supported by the upper and hinged to it at one end, and 
removably fastened thereto at the other independently of the axle 
bearing in such a manner that it may swing downwardly. Further- 
more, the motor is provided with means whereby the armature may, 
at will, be supported in either section vvhen the lower section is swung 
downwardly. The pôle coils and armature are of the same type, and, 
in gênerai, the motor is in ail respects substantially like that covered 
by the claims in issue of the Schmid patent in suit. It seems unnec- 
essary as this feature of the case is presented to discuss the matter 
in any greater détail than has already been donc. 

The only question remaining for considération is whether the de- 
fendant is responsible for the infringement, inasmuch as the infrin- 
ging motor was one of several manufactured by the BuUock Electric 
Manufacturing Company, which were installed on the cars of the 
Toledo, Port Clinton & Lakeside Railway Company in Obio in 1904. 
It appears from the proofs. however, that the défendant in its own 
name, and by an advertisement paid for by it, advertised the infringing 
motor. There is also évidence showing that the motors manufactured 
by the Bullock Company, and supplied to the above-mentioned rail- 
road company, were installed by men who worked under the direction 
of an engineer of the défendant company, and that payment for the 
equipment was made to the défendant. Again, it appears that the 
défendant has acquired the plant of the Bullock Company, and has 
since then paid ail of the large bills of that company. There is ad- 
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ditional évidence which might be referred to were it necessary to es- 
tablish the responsibility of the défendant for the acts of the Bullock 
Company. As to the claims in issue of the Schmid patent, the com- 
plainant is entitled to a decree. 

There remains for considération the Short patent, already referred 
to. It contains 19 claims, of which 3 .only, namely 7, S, and lô, are 
rehed on. They are as follows : 

"7. ïhe comblnatioii with a luotor casing constmctecl with ond truiiiiious, 
sald easing aud trumiious beiiig divided or formed in det;ic!uilile sections, of 
a tiooli formed in one section of tlie easing, a perforated lus on the otlier sec- 
tion, and an eye liolt for Connecting togetlier such sections and foi-niing a 
liiiiged Joint between tliem, substantially as set forth. 

"8. The combination with a two-part motor easing, one part having an up- 
tiirned hoolv cast on one side and perforated lugs ou the opposite ends, the 
other parts having perforated lugs cast on its ends, and on ore side, of an eye 
boit for Connecting the adjacent parts of the easing, and bolts for securing 
their ends, substantially as set forth." 

"15. The combination with the divided motor easing having divided trun- 
nions formed on its opposite ends, of journal bearings enelrcling the journal» 
on the armature shaft, and means for detachably securing the journal bear- 
ings tp the upper sections of the divided trunnlons, substantially as set forth." 

The claims involved deal chiefly with the particular form of hinge 
and the particular means provided for supporting the armature in 
the upper section of the field-magnet wben the lower section is drop- 
ped. Se far as the form of hinge is concerned, Short simply adopted 
and used an old form of hinge which after ail was little more than 
a hook and eye, Schmid in the patent already considered, after speak- 
ing of his particular form of hinge, says : 

"But it Is clear that any olie skilled in the art may devise varlous forius of 
hinge adapted to this purpose." 

The main feature of this hinge is in its méchanical form. Its func- 
tion is purely méchanical. I fail to see that it is adopted and used in 
a way that involves anything in the nature of invention. As to the 
trunnions and perforated lugs specifically mentioned in the claims in 
issue, and relied upon to show invention, it is unnecessary to pass 
upon them, notvi'ithstanding their validity is seriously attacked; for 
the reason that the defendant's device does not hâve thèse éléments 
or any équivalent thereof. The claims in question hâve not therefore 
been infringed, My views accord with those of the defendant's ex- 
pert on this portion of the case. The defendant's structure does not 
show any trunnions or their équivalent, having the function of the 
trunnions of the Short patent, and the same may be said of the per- 
forated higs, The defendant's device has no lugs. 

_ As to this patent, the bill will be dismissed. The costs will be 
divided between the parties. 
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AMERICAN STRKET FLFsniNG MACH. CO. v. ST. LOUIS STREET 
FLUSIIIXG MACH. CO. et al. 

(Circuit Court, B. D. Jlissouri, E. D. June 17, 1910.) 

No. 5,208. 

1. Patents (S .'!18*) — Inmtxgement— Profits Recovehable— Stkeet Flush- 

ING 'MaVUI^<K. 

The oiily invention discloi^ed by the Ottofy patent, No. 795,059, for a 
.Street fiusliii'g cart, is in the combination with other éléments, ail of 
wliich are old, of a nozzle of such construction and position as to tlirow 
the water in a flat sheet nearly parallel witJi tlie surface of the Ptreet in 
a forward and latéral direction so as to looseu up the dirt and force it 
away to the sidos of the strcet, and on an accounting an iufringer is lia- 
ble only for the profits realized from the use of such iniproved nozzle, 
over wliat he uiight hâve made by the use of other nozzles that dld uot 
Infringe. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 560-570 ; Dec. 
Dlg. § 318.* 

Accountiua; bv infringer for profits, see note to Brickill v. Mayor, etc., 
of City of New York, 50 0. C. A. 8.] 

2. Patents (§ 312*) — Infringemeni^Profits EECovEEAni.E— Improveme:n't 

Patents. 

In an accounting for profits a défendant has inade by the lise of an in- 
fringing device which is a mère improvement ujiou wliat was known lie- 
fore and was opeii to défendant to use, the coniplainant l\as the bnrden 
of proof to separate or apportion the profits made from the pateuted and 
unpatented featurea. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. § 812.*] 

în Equity. Suit by the American Street Flushing Machine Compriny 
against the St. Louis Street Flushing Machine Company and Wil- 
liam Ratican. On report of master, and exceptions thereto by défend- 
ants. Exceptions sustained. 

See, also, 1-56 Eed. 574, 84 C. C. A. 340. 

C. V. Edwards and L. Frank Ottofy, for plaintif? 
Carr & Carr and Johnson & Richards, for défendants. 

DYER, District Judge. This cause was be<ïun in this court in lOO.ï. 
It was tried by my predecessor, who entered an interlocutory decrec 
in favor of complainant and referred the matter of accounting to Byron 
F. Babbitt, as master. An appeal was allowed to the Circuit Court of 
Appeals from the decree hère entered in September, 190G. The déci- 
sion of this court was affirmed, and the master proceeded to take testi- 
mony, and thereafter on the 9th of December, 1909, made his report 
and fîled a transcript of the évidence taken. The master's report con- 
cludes as follo\vs: 

"In vlew of ail the foregoing, and by way of snmmary, I make the follow- 
ing findlngs and recominendations: 

"First. I find that the défendant St. Louis .'^treet Flushing Machine Com- 
pany has reallzed from ils sales of Infringing street flushing machines profits 
in the aggregate suni of Jfl.OôO. the allowance of which amouut to complain- 
ant is respectfully recommended. 

•For other cases née eame topic & J numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"Second. I flnd that the défendant William Ralicau lias, realized on ac- 
eount of his individual infringement of complainant's patent rights profits in 
the eum of $15,089.03, tlie allowauce of which to complainant hereln is re- 
spectfully recomuiended. 

"Thlrd. In the ahsence of any testimony showing, or tend'ing to show, that 
complainant hns snstained any actual damages by reason of defendant's in- 
fringemeut, I find that couii)laiiiant is entitled to no damages, as such, and 
that its recovery is liinited to tlie profits severally realiised by sald défend- 
ants, and as hereinabove set for th. 

"Eespettfully submitted, Byron F. Babbitt, Spécial Master." ■; 

Exceptions were duly filed to this report, by both the complainant and 
the défendants. It is this report and the exceptions thereto that is 
now before the court l'or considération. 

The Court of Appeals very tersely stated in its opinion (156 Fed. 
574, 84 C. C. A. 340) the controversy between complainant a'nd de- 
fendants. The court says : 

"This was a suit to enjoin infringement of United States letters patent No. 
795,039, granted July 18, 1905, to complainant, the American Street Flushing 
Machine Company, as assignée of L. F. Ottofy, the iuventor. » * * 

"Taklng the claims and the spécifications together, we flnd the invention ia 
for a deviee for scouring and flushiug streets, conslsting of and resulting in 
forcing water under pressure from a tank located on a moving cart conneeted 
by pipe to a nozzle or nozzles having narrow elougated delivery apertures, 
extending downward from the tank and to a position near the surface of the 
Street forward of the rear wheels, and so adjusted that the water is forced 
ont of the apertures in a flat sheet nearly parallel with the surface of the 
Street In a forward and latéral direction, so as to loosen up the dirt and si- 
multaneously force it away to the sides of the street and into the gutters, 
without injury to the surface of the street. There is no claim that any of the 
éléments of the patent are new. The tank, the water nnder pressure, the noz- 
zle, the delivery apertures, and the means of adjustment are ail old ; but the 
contention Is that the particular combination of thèse éléments In the patent 
produces a new and useful resuit, and is patentable. The new and useful re- 
sult claimed Is the effective loosening up of dirt and material on the street 
and washing them ofC into the gutter by one action without injury to the 
street." 

The court further says: 

"Practically the only contention, aside from that of want of patentable nov- 
elty, now for considération, is that the invention of the patent Is limited to 
a narrow compass. This is entitled to serious attention. The state of the art 
when Ottofy entered the field was well advanced. The numerous patents 
pleaded as anticipations and given in évidence disclose the art of street flush- 
ing and washing, and the klndred art of street sprinkling had been niuch ex- 
ploited by inventors. The fleld had been thoroughly worked. The mechanlsm 
employed was simple, and nothing abstruse or obscure was involved. Streams 
operating forwardly and laterally had been produced before; but no broad 
flat stream operating nearly parallel to the surface of the street as to per- 
form the function of a shovel in scouring and flushing the street had ever 
been produced. In vIew of the prior art, the novelty and merit of the présent 
patent rest exclusively in the employment of means and in the combination of 
éléments tf> produce this fiât nearly parallel stream. The patent, therefore, 
is not a pioneer or primary one in any sensé, and the owner is not entitled to 
much range of équivalents." 

The master recommends that judgment be entered against the de- 
fendants separately, as f ollows : 

"Against the St. Louis Street Flushing Machine Company for $4,950, and 
against William Ratican for $15,039.03." 
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The first of thèse recommendations is based upon the profits derived 
by the corapany from the sale of 14 street flushing; machines, niami- 
factured by it, and sold to varions parties. The entire machine, in- 
cluding the nozzle claimed to hâve been infringed, was maniifactnred 
by the défendant. The master is of opinion that the complainant is 
entitled to ail of the profits derived from the sale of the machine, with- 
out regard to the value of the particulai nozzle infringed. There was 
no évidence ofïered by either side (so' far as I hâve been able to dis- 
cover from the record) to show the profits that came to the défendant 
from the use of this improved or patented nozzle over what lie might 
hâve made by the use of other nozzles that did not infringe the patent 
of complainant. The claims of complainant's patent did not and could 
not cover the entire machine and to ascertain the profits to défendant, 
growing eut of the use of the patented device, proof must be ofïered. 

In the case of Brown et al. v. Lanyon Zinc Co. (récently delivered 
by the Circuit Court of Appeals for this Circuit) 179 Fed. 309, the 
court says: 

"The clilef eomplaint dlrected agalnst the accounting, and the only one 
wiiich nierits partiCHlar mention, is tliat an erroneous standard of compari- 
sou was used in measuring the profits realized by the défendant from this in- 
"ringement. At the outset it is well to observe that the invention in suit did 
not cover the entire furnace of the Ropp type, as used by the défendant, but 
only a part of it. cousisting of the supplemental chamber wherein the rabble 
'operating meohanism was housed and protected from the direct action of the 
beat, dust, and fumes while it actuated the rabbles in the main chamber by 
means of an arm extended through a slot in the intervening wall or floor, and 
tliat, althougb the defendant's use of this improvement was a wrongful use of 
the plalntlff's property, its use of other parts of the furnace was a lawful use 
of Its own proi)erty; that is, of what was open to use by ail alike. Therefore, 
the plalntiffs' interest in the profits derived from the use of the entire furnace 
was conflned to such as arose from the patente<l feature, the supplemental 
chamber, and the remainlng profits rightfully belonged to the défendant. 
That is well settled. In McCreary v. Pennsvlvania Canal Co., 141 U. S. 4.59, 
463 [12 Sup. et. 40, 42 (35 L. Ed. 817)], it was said: 'There is no doiibt of the 
gênerai principle that, in estimating the profits défendant has made by the 
use of the plaintiff's device, where such device is a mère improvement upon 
what was known before, and was open to the défendant to use, the plaintifC 
Is Iimit«l to such profits as bave arisen from the use of the inipi-ovement over 
what the défendant raight hâve made by the use of that or other devices with- 
out such improvements.' This is a faniiliar doctrine announced by this court 
in a nnmber of cases. Seymour v. McCormiek. 10 How. 480 [14 L. Ed. 1021] ; 
Mowry v. WTiitney. 14 Wall. G20 [20 E. Ed. 8(i0] ; Eittlefleld v. Perry, 21 
Wall, 205 [22iL. Ed. 577]; Eli.'ialieth v. Pavement Co., 97 U. S. 12C> [24 L. Ed. 
1000] ; Garretson v. Clark, 111 U. S. 120 [4 Sup. Ct. 291, 28 E. Ed. 371]." 

In the case of Westinghouse Electric Manufacturing Co. v. Wagner 
Electric & Manufacturing Co., 173 Fed. 366, 97 C. C. A. 631, the 
Court of Appeals (Eighth Circuit) quoted Garretson v. Clark, 111 U. 
S. 120, 4 Sup. Ct. 291, 28 L. Ed. 371, as follows: 

"The patentée must in every case give évidence tending to soiiarate or ap- 
portion tlie defendant's profits and the patentee's daniases betweou the pat- 
ented feature and tlie unpatented features, and such évidence nmst be relia- 
ble and tangible, and not con.1ectural or spéculative." 

The Court of Appeals then said: 

"And upon this question the burden of proof is upon coniidainant. If be 
fails to carry tliis burden, he is eutitled only to nominal damages." 
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The court further said: 

"Hère the appellaut failed to prove by reliable or tangible évidence that the 
entire value of the infi-infring transformer as a marketable article was prop- 
erly and le.gally attributable to appellant's patentetl comhination embodied 
therein, and so, In the light ot the décisions above cited. and many others, 
whieh vve hâve examined, aunouncing the same rule, we think that the appel- 
lant is entitled to recover nominal damages only ; in other words. that as 
l)art only of the profits niade by the appellee are attributable to tbe appel- 
lant's conibinatlon, tUe balance being attributable to llie présence ot the in- 
fringing device of éléments uot inclnded in that combiuation, and as the ap- 
pellaut failed to make proof of how much of the total profits was due to the 
présence of Its comhination lu the infringing device, tliere is nothing upon 
which luore than a nominal recovery could be grounded." 

It seems to me that the principle announced in those various déci- 
sions disposes of the qtiestion in this case. 

Many exceptions are made to the report of the master in this case, 
btit in the view the court takes it is unnecessary to pass upon them. 

The report and recommendations of the master upon this branch 
of the case are set aside, and a judgment for nominal damages only 
will be entered. A judgment for $1 and costs will be entered against 
the défendant company. 

The recommendation of the master that judgment be entered 
against William Ratican for $15,039.03 is based upon the profits de- 
rived by him from the city of St. Louis on a contract for sprinkling 
the streets. This amount is found by the master after making certain 
allowances for the pay of drivers, feed for horses, shoeing, etc. No 
allowance whatever was made for the use of the machines and the 
horses that drew them, nor for interest on the capital invested, nor for 
rent, etc., etc. The total allowance made aggregates $3.94 per wagon. 
The contract the défendant had with the city was for $6 per day. 
This left, according to the master's report, a profit of $2.04 to the de- 
fendant on each machine. I cannot approve of this finding or the 
recommendation of the master. The principles of law before referred 
toas applicable tothe judgment recommended against the company are 
equally applicable to the finding and recommendation against Ratican. 
The report and recommendation is set aside and judgment for $1 and 
costs will be entered against the défendant Ratican. 

While disagreeinç with the master in his report and conclusions, it 
is but fair to say that the report shows much hard work and careful 
thought upon his part. 

It appears from the master's statement that he bas received from 
the complainant and défendant the sum of $400 ; the défendants con- 
tributing thereto the sum of $150. The master will be allowed the sum 
of $2,000 for his services. From this amount the sum of $150 paid to 
him by the défendants will be deducted, and the remainder, to wit, 
$1,850, will be taxed as costs to be paid by the défendants. 
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SIMI'LEX ELECTRIC HEATING CO. v. LEONARD et al. 
(Circuit Court, S. D. New York. May 9, 1910.) :^ 

1. Patents (§ 328*)— Construction and Infeingement— Eleoteic Insula- 

TOBS. 

ïhe Morford patent, No. 490,034, for an iniprovement in electric Insula- 
tors, which cousists generally in embedding electric conductors in an 
enamel of insulating material that is niade to adhère to the device that is 
to be heated by or otherwise used in connection with an electric current, 
and which serves to insulate the conductors while Connecting them to 
the device, in view of the prior art and the amandnient of the spécifica- 
tion required by the Patent Office, is not a primary one. and the claims 
inust be lunited to an enamel which excludes glass in any forin and which 
In Its use acts as an Insulator for the conducting wires from the plate 
or support and also to imbed such wires in such a way as to secure them 
thereto. As so construed, held not Infringed. 

2. Patents (§ 112*) — Inîbingement — Pbesumftion ïeom Gbant of Latek 

Patent. 

The grant of a patent raises a presumptiou that the device described 
and claimed therein is not an infringement of an earlier patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §i 162-105; Dec. 
Dig. i 112.*] 

In Equity. Suit by the Simplex Electric Heating Company against 
H. Ward Léonard, the Ward Léonard Electric Company, and the Car- 
penter Enamel Rhéostat Company. Decree for défendants. 

See, also, 148 Fed. 1023. 

Duncan & Duncan, Frederick S. Duncan, and Harry L. Duncan, for 
complainant. 

Edwards, Sager & Wooster, Clifton V. Edwards, and Lawrence K. 
Sager, for défendants. 

HAZEL, District Judge. The bill charges the joint infringement 
by the défendants of patent No. 490,034 of January 17, 1893, issued 
to Thomas E. Morford and the Enamel Insulator Company for elec- 
tric heater or improvement in electric insulators. The spécification 

States : 

"The invention, stated generally, consists in embedding electric conductors 
in an enamel of insulating material that is made to adhère to the device 
that is to be heated by or otherwise used in connection with an electric cur- 
rent and which serves to insulate the conductors while Connecting them to 
the device." 

To establish the validity of the said patent and its infringement by 
the défendants and as an absolute bar to the main défenses interposed 
herein, the complainant chiefly relies upon a prior litigation between 
the former owners of the Morford patent and the Carpenter Enamel 
Rhéostat Company brought for the infringement of the Morford pat- 
ent. The complainant claims that the défendant H. Ward Léonard 
practically owns and controls the Carpenter Enamel Rhéostat Com- 
pany and the Ward Léonard Electric Company, and that he personally 
instigated the infringements of the patent in suit by which he and his 
codefendants profited. There is évidence tending to show that on Jan- 

•For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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iiary 7, 1896, the Carpenter Company assignedi to the défendant Léon- 
ard the Carpenter patent No. 447,023, which was involved in the prior 
litigation for infringement of the Morford patent, and that he gave 
back to the assigner an exclusive license to manufacture rhéostats and 
résistance units. Afterwards, in the year 1896, the Carpenter Com- 
pany sold its machinery and tools to the Ward Léonard Electric Com- 
pany of New Jersey, which was organized and controlled by the de- 
fendant Léonard, who ownedl a major portion of its capital stock, had 
charge of the affairs of the corporation, and was its président. Said 
Company was afterwards succeeded by the Ward Léonard Electric 
Company of New York, of which the défendant Léonard is président 
and manager, and associated with others owns its capital stock ; Léon- 
ard owning the major portion thereof. ' There were numerous légal 
propositions argued at the bar relating to the personal liability of the 
individual défendant, the effect of the former adjudication as con- 
cluding the défendants to deny the validity of the Morford patent and 
its infringement by them, to the title of complainant in the Morford 
patent, estoppel by complainant to bring the action, lâches, and to the 
introduction of improper and irrelevant testimony, but it is only deemed 
necessary to pass upon the scope of the claims in çontroversy and 
whether the rhéostats and résistance units manufactured by the Ward 
Léonard Electric Company infringed the patent in suit. 

In the suit pending in the United States Circuit Court for the dis- 
trict of Connecticut, involving the Carpenter patent and to which the 
défendant H. Ward Léonard was in privity, it was adjudicated that 
the claims of the Morford patent were valid and infringed. The 
court did not hold that the Carpenter patent was invalid, or that it 
was for the identical invention described in the Morford spécification 
and claims. This was practically decided by Judge Wallace in Léon- 
ard V. Simplex Electric Heating Co. (C. C.) 145 Eed. 946, who had 
before him a plea interposed by the défendants to the bill which 
averred infringement of the Carpenter patent by the complainant in 
this action. Such being the situation, the scope of the claims in çon- 
troversy may properly be ascertained for the purpose of determining 
whether the résistance units and rhéostats manufactured by the de- 
fendants are an infringement thereof. Said claims read as follows : 

"1. In an electro-heatlng appar.atus, the combination, wlth the heated-sur- 
face plate and the résistance, of a eoating of euamel or Its équivalent secur- 
Ing the résistance to, but liisulatlng it from said plate, substantially as set 
forth. 

"2. In an electro-heatlng apparatus, the combination, with the plate to be 
heated and the résistance, of a eoating of adhesive enamel or its équivalent 
for securing the résistance to, but insulatiug it from said plate, substantially 
as set forth. 

"3. In an electrical apparatus, the combination with a supporting body and 
an electric conduetor, of a eoating of enamel or its équivalent securing the 
conductor to whilé insulating it from the body, substantially as set forth." 

Claims 1 and 3 in terms are limited to an electric heating apparatus 
of métal or other material, while claim 3 is without any limitation, and 
broadly includes the combination of éléments in an electric apparatus. 
The Patent Office at first rejected claim 3 on the ground that the anté- 
cédent art disclosed the invention, but on appeal the board of examia- 
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ers allowed it, requiring the patentée, hovvever, to incorporate a re- 
stricted définition of the words "of enamel or its équivalent" in tbe 
spécification. Acquiescing in this action of the Patent Office the spéci- 
fication says : 

"In using the term 'enameJ' I refer to any of tbe adheslve substances com- 
monly employed to produee ou tbe surface of uietalllc and otber objeets au 
adhèrent coatiug or film usually caJled an enamel, and wblch is nuide per- 
manent by heatiug it after its application ; but I prefer to use sueh sul)stauces 
as are commonly applied to iron-wai-e In the manufacture of cooklng utenslls, 
generally known as granite-ware. However, I do net regard as e(piivalents 
glass or such other vltreous substances as bave not the capability of requisite 
adhésion to the body they eoat, and the propcrty of expanding and contract- 
ing with it suffleiently to avold breaking of the insulation." 

Such disclaimer must be taken as a substantial admission that the 
use of enamel as a cjating on an apparatus for embedding layers or 
strands of wire in which glass or its équivalents are used to form the 
inclosing material was old at the date of the invention in suit. The 
action of the Patent Ofiîce was principally based upon the English 
patent No. 85 of 1883, which spécifies glass and shows how it may be 
treated as the équivalent of enamel. In such patent the wires are 
coated with vitreous material to insulate one from the other, but the 
examiner held that it does not secure the conductor to the conducting 
body. The disclaimer in suit makes clear I think that what the pat- 
entée intended was to include enamel which contains no glass or glass 
ingrédients, and to thereby differentiate his invention from that of the 
prior art. The légal efîfect of the disclaimer was to narrow daim 3 
to the précise method of manufacture and to enamel having the re- 
stricted meaning given it in the spécification. 

There were other patents of the prior art such as the patent to New- 
ton, No. 119,093, not cited by the examiner, which shows that it was 
not new to cover a conductor in an electrical apparatus with an in- 
sulating material of glass or of a material in which glass was an in- 
grédient. The défendants also cite the patents to Paige, No. 394,20T, 
to Alberger, Nos. 201,4-77 and 211,681, and to Arbogast, No. 220,907, 
from which it appears that the combination of the claims as literally 
.expressed was old. Giving due considération to the proceedings in 
:the Patent Office, the object of the patentée as stated in his spécifica- 
tion, and the évidence, I conclude that the patent was not a primary 
one, and the claims must be limited to an "enamel" which excludes 
-glass in any form and which in its use acts as an insulator for the con- 
ducting wires from the plate or support and also to imbed such wires 
in such way as to secure them thereto. 

The résistance tubes manufactured by the Ward Léonard Electric 
Company are of porcelain. The wire is wound around them, and, to 
prejent its détérioration, they are covered by a coating of glass. The 
résistance tubes are in no sensé heating apparatuses, nor hâve they 
heated surface plates within the meaning of claims 1 and 2. The tube 
is not a conductor and the coating placed thereon does not perform 
the office of securing the conductor thereto while at the same time 
operating as an insulator as in complainant's device, nor are the rhéo- 
stats of the defendant's manufacture an infringement of the Morford 
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patent. The insulating coating of the rhéostats apparently acts as an 
insulator between the iron and the wire, but it does not hold the wire 
in place. It is of a vitreous substance, having various ingrédients, 
and it is subjected to treatment before it is applied to the iron. That 
the coating is one of glas s is not disputed, It does not perform the 
function of attaching an insulating résistance wire to the supporting 
plate or insulating it therefrom, nor are the plates or supports heated 
to make them usef ul as a heating apparatus. According to the de- 
fendants' proof s, the rhéostats and résistance units were manuf actured 
by the défendant under patents No. 535,533 to Delany, for an enamel 
to hold the conductor, and Nos. 576,302 and 691,949 to Léonard, for 
a so-called ground coat, which the évidence shows was not strictly 
enamel and which is given a glazed coating. It has been held by the 
Suprenle Court in Pavement Co, v. City of Élizabeth, 4 Fish. Pat. Cas. 
189, Fed. Cas. No. 313, that the grant of letters patent under circum- 
stances such as hère presented raises a presumption that the later pat- 
ent is not an infringement of the earlier. This rule has frequently 
been followed and applied. Boyd v. Janesville Hay Tool Co., 158 U. 
S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973 ; Kokomo Fence Machine Co. 
V. Kitselman, 189 U. S. 23, 23 Sup. Ct. 531, 47 L. Ed. 689 ; Union 
Match Co. V. Diamond Match Co., 163 Fed. 148, 89 C. C. A. 172. 

As the essential éléments of the claims in suit as they are herein 
construed are not found in the defendant's articles of manufacture, it 
f ollows that a decree may be entered dismissing the bill, with costs. 



ACMB-KEYSTONB MFG. CO. v. DEARBORN et al. 
(Circuit Court S. X>. New York. June 8, 1910.) 

1. Patents (, 328*) — Infbinoement— Sewing Machine. 

The Dearbom patents. No. 039,669, No, 679.553, and No. T05.326, re- 
lating to blind stitch sewing mactiines, construed, and each held infringed. 

2. WoRDs AND Phrases— "Blind Stitches."- 

"Bllnd stitches" are stitches which enter the cloth wlthout going en- 
tlrely through it, and show on one side only. 

In Equity. Suit by the Acme-Keystone Manufacturing Company 
against Charles A, Dearbom and Barnet Grossbard, copartners as the 
American Blind Stitch Machine Company. Decree for complainant. 

See, also, 167 Fed. 568. 

Hillary C. Messimer, for complainant. 

Harry E. Knight (William E. Knight, Charles C. Gill, and David J. 
Newland, of counsel), for défendants. 

HAZEL, District Judge. This action involves the alleged infringe- 
ment by the défendants, Charles A. Dearborn and Barnet Grossbard. 
copartners of three United States letters patent. Nos. 639,669, dated 
December 19, 1899, 679,553, dated July 30, 1901, and 705,326, dated 
July 23, 1902, andi issued to the défendant Charles A. Dearborn, whc» 
thereafter assigned such patents to the complainant. They relate to 

•For other cases see same topic & § numbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexe* 
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sewing machines, and speciflcally for making stitches in cloth which 
enter the cloth without going entirely through it and show on one side 
only — bhnd stitches, so called. This type of sewing machine is largely 
used to sew hems in garments, generally at the bottom of trousers and 
skirts. In order to perform the sewing- opération the cloth is folded to 
form a ridge or rib through the upper part of which ridge the needle 
enters but does not pass through to the under side thereof . The thread 
is caught up from the needle as it passes through the ridge by the aid 
of a so-called looper in its forward movement, and the stitch held 
while the needle passes through the ridge. The loop of thread which 
is formed on the ofï side of the needle is carried in the prongs of the 
looper by a swinging or rocking motion across the line of the seam 
to enable the needle to pass through it in its successive forward and 
backward movements. As the stitching progresses the cloth is au- 
tomatically moved towards the stitching point, and the swinging move- 
ment of the looper enables it to take the loop from the needle at one 
side of the stitching and shift it to the other. The validity of the said 
patents and claims is not in controversy, the principal question for dé- 
cision being whether the machines manufactured by défendants are 
infringements thereof. 

In patent No. 639,669, the issue is very narrow, and evidently dé- 
pends upon whether the défendants hâve adapted in their machine the 
looper of claim 1, and if in opération it performs the same function 
in co-relation with the needle to make the stitch. In reading the spéci- 
fication it will be noticed that the patentée by his adaptation designed 
a new path or cycle for his looper so that interférence between the 
needle and looper would be prevented when the machine was in opéra- 
tion. Claims 1 and 2 in controversy are substantially alike. The 
former reads: 

"1. In a sewins-iiiachine, tlie eombii'.ation with a feerting mechaiiism, of a 
needle arranged to reôprocate horizoïitally or apprcYimately so, and trans- 
versely to the liiie of feed, niechanism for operatiiip; .said needle, a looper-rod 
provided with a looper located aliove the work-ST]])port and i)i'esser-foot and 
co-operating with said needle and the actiug portion of which looper is ec- 
centric to the longitudinal axis of said looper-rod, and niechanisin for op- 
erating said looper-rod to cause the same to hâve a forward longitudinal 
movement to cavry the looper forward ahove the work at one side of the line 
of stitches to take a loop from the needle ahove the work, tiien an axial 
or rocking movement to carry the looper across the Hue of stilches to the 
other side thereof, and tlien a loiigiuidinal recediug or rearward movement 
above the work to enable the looper to présent the loop to the needle, and 
then a second axial or rocking movement to carry the loojter again across 
the line of stitches to its flrst position, from whicli it may a gain move for- 
ward to take another loop, substantially as set forth." 

In the latter portion of the claim beginning with the words "and 
mechanism for operating said looper-rod," etc., is found the feature 
which défendants claim differentiates their machine from that of com- 
plainant ; i. e., that their looper is without an axial or rocking move- 
ment to facilitate taking the loop from the needle. Défendants claim 
that they hâve made a patentable departure from the patent in suit by 
substituting a suspended rock arm which causes the looper without 
rocking or axial movement to proceed forward and backward, But 
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tlie proofs show that the function of the défendants' looper in its recip- 
rocating movement in combination witH the needle, the operating 
mechanism, the feeding mechanism, the looper and looper shaft or rocl 
is practically the same as the looper of claim 1. It has a forward 
movement above the sewing material and to one side thereof and forms 
a loop from the needle. The mechanism carries the looper laterally 
across the line of stitching to the opposite side thereof without the 
looper turning, and then it recèdes to allow the needle to stitch the 
cloth and slidingly returns to the initial position preparatory to moving 
forward to perform another stitching opération. There is no longer 
room for doubt as to complainant's claim that the défendants' looper 
has substantially the rocking movement required by the claim, inasmuch 
as the expert witness for the défendants when recalled for further 
testimony corrected his earlier déposition and admitted that the rear 
part of the défendants' looper has this feature. That the entire looper 
has not a more marked rocking movement is unimportant in view of 
the fact that the same resuit is achieved by rocking the rear portion of 
the looper which causes the forward part to sway or slide so as to 
catch up the thread from the loop and carry it across the line of the 
stitching. It makes no différence that the looper of the défendants' 
machine is of différent form and when in opération slides or moves in 
its entirety across the seam and does not actually tum or rock to per- 
form the function. The essential thing the patentée had in mind was 
to carry the looper to and fro across the line of stitching without 
interfering with the needle or with taking the thread therefrom. I 
think claims 1 and 2 are entitled to a construction broad enough to in- 
clude a looper substantially operating to cause "the rear portion of the 
same to hâve an axial or rocking movement to carry the looper across 
the line of stitches to the other side thereof," and so construed the ex- 
hibit machine of the défendants infringe them. 

Dearborn Patent, No. 705,326. 

Claims 3, 12 to 17, inclusive, and 20, 22, and 23 are in controversy. 
It is enough to set forth claim 3, 'which is typical of ail the claims in 
issue except claim 20, which does not include the presser foot. It 
reads : 

"'■i. In a blind-stitch sewing-machine, the combination of suitable stltcli- 
fomiius uiecliaulsm, and a stationary presser-foot, with a ridge-fonning rib 
^•oiistructed and arrangea to engage the work beneath the presser-foot, and 
un npper feed délice constructed and arranged to engage the upper exposed 
face of the work adjacent to said ridge-formlng rib, substantially as set 
forth." 

The contention of the défendants is that the claims are strictly 
liraited to a stationary presser foot, but I think that the depressible 
foot of the défendants' machine is nevertheless the équivalent in opéra- 
tion of this feature in complainant's machine. From reading the spéc- 
ification and claims it becomes évident that the patentée believed in the 
practicability of a rigid and firmly positioned presser foot for sewing 
machines of the type under considération. Indeed it is fairly show'n 
that a presser foot to successf uUy perform the required function must 
be rigid and stationary, while one readily flexible and yielding is un- 
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suited for the purpose intended. The device of the défendants is 
pivoted to the feed frame, and may be depressed in a downward di- 
rection, but it is normally maintained stationary by a stop device and 
performs the précise functions of the claims in suit. Its downward 
yielding action to pressure of the cloth is claimed to "aid in making a 
better bHnd stitch," but the testimony on this point is meager, and as it 
was given by the patentée, who now endeavors to hmit the scope of 
the claims to avoid infringement, is unpersuasive. The other claims 
in issue are concerned with the feeding mechanism in combination 
with the presser foot already mentioned. Claim 20 does not include 
the presser foot, and therefore the élément of the feeding mechanism 
alone requires attention. The évidence shows that in the complainant's 
machine a part only of the under feed mechanism is located on the 
inside line of stitches, and such part is made to yield without relation 
to the work table while the yielding of the outside portion is dépendent 
thereon. In défendants' machine the entire feed mechanism yields in- 
dependently of the table, and the parts are made to yield separately. 
Such indicated différences in construction, however, are thought un- 
important as no new resuit is attained thereby. Whatever différences 
of construction there exist in the machine in évidence manufactured 
by the défendants relate to minor détails, and the same resuit is ob- 
tained as in complainant's machine by substantially similar instrumen- 
talities. 

Dearborn Patent No. 679,553. 

Claim 2 which alone is involved reads as follows : 

"2. In a sewlng machine, the combination of snitable stltch-forming mech- 
anism, with a stationary presser-foot, a yieldiiigly-mounteil feed-frame. a 
rldge-forming rlb adjustably mounted in said feed-frame and adapted to en- 
gage the wôrk beneath the presser-foot, and a feed device yieldinsly mounted 
upoji said feed-frame, and independent of the ridge-formiiig rib, substan- 
tially as set forth." 

In view of the foregoing décision on the earlier patents the conten- 
tion is narrowed to the question of whether the ridge-forming rib in 
défendants' structure is capable of adjustment. The défendants urgc 
that the scope of the claim must be narrowed to a stationary presser 
foot and a ridge-forming rib adjustably mounted on a yielding feed 
frame. The patent is an improvement of patent No. 705,326, and no 
sufficient reason is found in the record to deprive the claim in issue of 
a fair construction. The défendants in their machine hâve a presser 
foot which responds to the claim, and they hâve adapted a ridge-form- 
ing rib which concededly in the machine introduced in évidence by 
them, though not in complainant's exhibit, défendants' machine, is ca- 
pable of adjustment, and accordingly infringement of claim 2 is estab- 
lished. 

From the foregoing, it will be observed that ail the claims in issue 
are thought to be infringed by the défendants' exhibit, défendants' ma- 
chine; and the complainant is therefore entitled to the usual decree 
for injunction and accounting, with costs. 
180 F.— 49 
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CHADELOID CHEMICAL CO. v. CHICAGO WOOD FINISHING CO. et al. 
, , (Circuit Court, S. D. New York. August 3, 1910.) 

1. EquiTT (§ 125*) — Service of Peocess— Objections— Plea. 

An objection to service of subpœna on a forelgn corporation by sen'iiiR 
on a stenograplier v^ho was net the corporation's agent, wlille otberwise 
sustataable, will not be allowed, wliere not raised by plea to tbe jurisdic- 
tlon. 

TBd. Note.— For other cases, see Equity, Cent. Dig. § 304; Dec. Dig. § 
125.*] 

2. Patents (§ 2S7*) — Infbingement— Sales— Goods. 

A sale of goods made by defendant's agent, involving an infringement 
of complainant's patents, to defendant's customers, who were pressing 
for quick deliveries, not on his own aecouut, and out of tbe ordiuary course 
of business, constituted an infringement by défendant. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 457-^59; Dec. 
Dig. § 287.*] 

3. Cobpokations (§ 663*) — Fobeign Cobpoeations— "Place of Business." 

Defendant's agent niaintained an office in New York, paying his own 
rent and stenograpber, from which defendant's wares were advertised 
without protest. Défendants used such office as tbeir ovsti when they 
wisbed to press slow debtors. They perniitted the agent to advertise and 
represent that he was their Eastern agent, and from tbis ofBce many sales 
were made, though most of the sales were concluded at the corporation's 
home office at Chicago. Ueld, that the corporation had a "place of busi- 
ness" in New York, and was tberefore subject to suit there. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2568-2570 ; 
Dec. Dig. § 662.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5390-5392. 

Foreign corporations doing business in state, see notes to Wagner v. J. 
& G. Meakin, 33 C. C. A. 585, aad Ammons v. Brunswick-Balke Collender 
Co., 72 C. O. A. 622.] 

In Equity. Action by the Chadeloid Chemical Company against the 
Chicago Wood Finishing Company and others. On plea to jurisdic- 
tion. Denied. 

See, also, 173 Fed. 797. 

Duncan & Duncan, for complainant. 
Wm. R. Davis, for défendants. 

H AND, District Judge. I should sustaîn this plea, because Miss 
Baldwin was not the agent of the défendant company in any case, 
did the plea itself raise tliat question. Since it does not, and since 
this would leave the merits undetermined, I shall disregard that per- 
fectly good objection to the service of the subpœna. 

There is proof of acts of infringement in the occasional small sales 
made hère by Olmstead out of the goods shipped to him. (Olmstead, 
XQ92-95.) It makes no différence that thèse are out of due course, 
because they were clearly made on behalf of the défendant, who was 
credited with the proceeds. Chic. Pneumatic Tool Co. v. Phil. Pneu- 
matic Tool Co. (C. C.) 118 Fed. 853. They were not sales made by 
Olmstead on his own account, but avowedly to customers of the de- 
fendant, wh® were pressing for quick deliveries. However, the sales 

•For other ca.ses see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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made frora Chicago were not infringements. I accept as authority 
West. Elec._& M. Co. v. Stanley Elec. M. Co. (C. C.) 116 Fed. 641, 
though earlier, as against West. Elec. & M. Co. v. Stanley Elec. M. 
Co. (C. C.) 121 Fed. 101, as préférable on principle. 

There remains the question of what is "a regular and established 
place of business." Thomson-Houston Elec. Co. v. BuUock Elec. 
Co. (C. C.) 101 Fed. 587, is not helpful, for the facts are différent 
and much stronger for the jurisdiction. Yet I think that the facts 
are enough hère to sustain the bill. I do not décide that a regular 
and established office, to which salesmen repair and which is main- 
tained by them out of their earnings, is a "place of business"; for 
there is much more than that in the case. The very facts which con- 
stitute infringement show that Olmstead's office was known by the 
défendants to serve on occasion as a place of distribution. That was, 
therefore, one of its purposes. But I rely especially on the représen- 
tations as to the character of Olmstead's relation to the business. 
Many of thèse emanated from Olmstead himself ; but they were ail 
known to the défendant, and passed without protest. I suppose no 
one would suggest that if the défendant had paid the rent it did not 
hâve a place of business, because ail orders had to be sent to Chicago 
for acceptance. In short, one may hâve a place of business without 
selling goods there. It is true that Olmstead paid his own rent and 
his own stenographer, but that is not conclusive. 

The question is whether the défendant had accepted his office as a 
place of business of their own — of such business as they might wish 
to do in the East. There seems to me no reasonable doubt that they 
did. They permitted it to be so advertised without protest. They 
used it when they wished to press slow debtors. It was the place 
where, at least in the case of the "Yankee Cleaner," their exclusive 
agents did business, and where they must naturally expect inquiries 
to come and be answered. In the face of their own advertisements, 
and of the représentations that they allowed Olmstead to make, that 
he was their Eastern agent, they cannot with a good grâce now deny 
that they had any business in the East at ail, merely because most of 
their sales were concluded at Chicago. Certainly there was busi- 
ness — that is, a necessary part of the transactions they were carrying 
on — that took place in New York. It took place regularly at one 
place, which was permanently established for the purpose. Even if 
they committed no act of infringement there, it would still be a place 
of business within the act, which clearly differentiates between the 
two. Chic. P. Tool Co. v. Phil. P. Tool Co., supra ; Gray v. Grinberg, 
159 Fed. 138, 86 C. C. A. 328. 

I agrée that the defendant's maintenance of this suit does not waive 
a plea to the jurisdiction. The complainant fails to distinguish between 
jurisdiction and estoppel; but the distinction is fundamental. 

Plea overruled, with costs. Défendant to answer by the next rule 
day. 



772 180 FEDERAL RBPOEXER. ' 

f SAYRE et al. v. BONNEY VEHSLAGE TOOL CO. 

■ (Circuit Court, I>. New Jersey. May 24, 1910.) ; 

Patents (§ 328*) — Validity and Infeingement— Ticket Punch. ■ 

The Cottrell patent, No. 608,820, for a ticlîet punch, held not antic- 
ipated, valid, and infringed. _, _i_i^,^^ „„ . ._ . ' .. ,.^_.^.=,^i^.t\.[^... 

In Equity. Suit by Louis A. Sayre and Howard C. Condît, part- 
ners as L. A. Sayre & Co., against the Bonney Vehslage Tool Compa- 
ny. Decree for complainants. , i, ■= , , 

The hill was flled for the infringement of letters patent No. 698,820, issued 
to L. A. Sayre & Co., dated April 29, 1902, for a ticket punch invented by 
Herbert Cottrell. The punch was one of the kind known as edge and central 
ticket perforators, and the fulcrum was between the handle and the punch. 

Testimony was taken on both sides and the anticipatory devices claimed 
were a punch made under the patent to F. P. Becker, No. 572,62.3, dated De- 
cember 8, 1896, and also an edge aud central perforating punch pivoted at 
one end, and not in the middle. i , _ ,j ^, ._^,., ; , ._ 

Edward Q. and George M. Keasbey, for complainants. 
Will C. Headley, for défendant. 

CROSS, District Judge. This case as presented requîres but brief 
considération. The patent upon which the bill of complaints is 
founded is No. 698,8-30, dated April 29, 1902. The bill allèges that it 
is owned by the complainants, has been infringed by the défendant, 
and prays the usual relief in such cases. The défendant in its answer, 
while admitting infringement, set up by way of anticipation of the com- 
plainants' invention a single patent in the prior art and alleged prior 
use of the complainants' device by several parties who are specifically 
named, but did not set forth the times and places of such alleged use. 
The défendant submitted no proof in support of the défenses just in- 
dicated, nor did it cross-examine the complainants' witnesses, but did 
introduce some évidence from which infringement can be deduced. 
The patent in suit is for a ticket punch, concerning which the patentée 
says in his spécifications : 

"The object of my Invention Is to produce a eomblnation ticket punch In 
which the punch and die members hâve the double function of edge and cen- 
tral ticket perforators, thus combining the opérations of two punches In the 
simple members of a single punch. To do this, I form the punch-carrying 
member of the ordlnary shape for hand-pressure, but havlug a pivot as a 
fulcrum for a blfurcated portion, coniprlslng a punch-lever of small radius 
and a punch-lever of larger radius. I also form the die-carrying member of 
like shape for hand-pressure, but having a pivot-hole on the central line be- 
tween two ticket slots and dles, the upper arid shorter one being adapted 
for perforating the edge of tickets and the lower and longer one for perforat- 
ing the central portion of tickets. Thèse dles correspond wlth the radius 
of and articulate with the two punches of the punch member." 

It contains a single claim. The complainants' expert, who was the 
patentée, but bas no présent interest in the patent, having assigned the 
same to the complainants before its issue, clearly distinguishes between 
this patent and the one set up in the answer as an anticipation. It is 
vmnecessary to consider the évidence in détail or to rely wholly upon 
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the expert's testimony, since a superficial comparison of the two devices 
shows that the patent alleged to be an anticipation is not such in fact, 
nor was it cited as such by the examiner in the Patent Office. The 
complainants' invention, although somewhat similar, is nevertheless 
essentially ditiferent, and its utility is clearly manifested by the évi- 
dence. 

Upon the question of prior use, no évidence whatever was presented. 
Under the pleadings and évidence, I cannot do otherwise than hold the 
patent vaUd and infringed by the défendant. 

A decree will accordingly be entered for the complainants, with 
costs. 



FRAZER V. EOHR. 

(Circuit Court, S. D. New York. August 3, 1910.) 
No. 3,183. 

1. Patents (§ 235*) — Infringemext— Scope of Patent. 

A patent for an invention designed to give to spectators at an amuse- 
ment place a false impression of the courage and skill of a bicycle rider, 
the movements of the wheel being, in fact, mechanical, cannot be used to 
prevent a rider who bas the courage and skill so simulated from exercis- 
ing the saine. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 235.*] 

2. Patents (§ 328*) — Infbikgement— Amusement Railway, 

The Frazer patent, No. 811,211, for an amusement railway, held not 
infringed. 

B. WoBDS AND Phiîases— "Amusement Railway." 

The phrase "amusement railway" includes those devices In which a car 
or other vehicle moves along a track in startling and surprising évolu- 
tions or through imitation scenery for the gratification of the occupants. 

4. WoRDS AND Phrases — "Railway." 

The phrase "railway," when used in connection with a patent for a 
pleasure car moved by an Indei>endent means of locomotion, may not nec- 
essarlly include a vehicle traveling on a pair of flxed rails, but it does 
dénote that the vehicle travels in a predetermined course rigidly con- 
trolled to that course independently of the will of the occupant. A bi- 
cycle following a groove, and not controlled by the sides, is a railway 
within the meauing of the patent laws. 

In Equity. Suit by Anne E. W. Erazer against Charles Rohr. De- 
cree for défendant. 

Bernard Cowen and Albert V. T. Day, for complainant. 
James H. Griffin, for défendant. 

HAND, District Judge. The sole question in this case is of in- 
fringement. Taken word for word, the defendant's device is covered 
by claims 1 and 3, except for the initial phrase: "In an amusement 
railway." Upon the argument, counsel insisted that the reason for 
thèse words was the somewhat arbitrary division in the Patent Of- 
fice which classitîed their patented apparatus among "amusement rail- 
ways." However the Patent Office may find it convenient for its own 

•For other cases see same toplc ê | numeek in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexer 



774 180 FEDERAL EEJÉ'ORTEE. 

purpbses to classify inventions, I may not assume that in the words 
of a daim they are adopting- any esoteric meaning, but I should as- 
sume that they use words in the prdinary sensé which they bear to 
the public at large. The phrase, "amusement railway," includes those 
devices which hâve for a number of years been customary at places 
of popular and cheap amusement, such as Coney Island, and in whicli 
a car or other vehicle Inoves along a track in surprising and startling 
évolutions or through imitation scenery for the gratification of the 
occupants. So far as I understand the phrase, its application to the 
patentee's invention is in any event somewhat of a stretch from its 
psual connotation ; still, the analogy is apparent enough between the 
patent and such devices as the "loop the loop" and others of the kind 
especially when one remembers that the patent would include a car 
for several occupants moved by any independent means of locomotion. 
The phrase "railway," when used in this connection, may not neces- 
sarily include a vehicle traveling on a pair of fixed rails, and, indeed, 
ît could not hâve been so used hère, but it certainly does dénote that 
the vehicle travels in a predetermined course rigidly controlled to that 
course iiidependently of the will of the occupant. Thus in the patent 
the bicycle is immovably fixed to the ring, C, and cannot move out- 
sidle of its plane. It is further rigidly limited in its course to the 
groove in the "hollow plate, A." In thèse respects it is quite like a 
railway, and may, with a little stretch of language, be said to move 
on and along with the "rail," C. This use of the term clearly in- 
dicates that in the mind of the patentée there was no suggestion of 
a vehicle freely moving over ail parts of the track, A, and retained in 
position on it only through the skill and adeptness of the rider, fhe 
invention was indeed designed to give the false appearance of such 
skill without the necessity of getting a ridier who in fact could do so 
difficult a feat, and it would attribute to the patentée a wholly spuri- 
ous imagination to assume that she contemplated any feat of the 
kind which the défendants hâve taught themselves. By inventing a 
machine which dispenses with courage and skilLshe is now seekmg 
to prevent them in the exercise of their own courage and skill. 

Therefore the defendant's device is not a railway of any kind 
and cannot, without wholly departing from the obvions intent of the 
patent, be made to fall within the scope of the patent. No one can 
look at the two devices and fail to feel the essentially unreasonable 
character of the complainant's contention. Her machine is at best 
a delusive trick to beguile spectators into supposing that they are see- 
ing a desperate and amazing feat, when in fact the rider has nothing 
to do but hold onto his seat — no doubt a sufficiently unpleasant neces- 
sity. The défendants rely wholly upon their dexterity and self-com- 
mand, employing no*secret devices, and deluding no one into an ex- 
aggerated belief of their prowess. Even were the verbal aptness of 
the claims more perfect than it is, I should not enjoin them from get- 
ting the profits of their past patience and training, 

Bill dismissed. 
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t. 

COLLINS V. DUNLAP & CO. 

(Circuit Court, S. D. New York. August 10, 1910.) 

Patents (§ 238*) — Iwfeingemekt— Woman's Hood. 

In the Collins patent, No. 944,176, for wearing apparej conslstln^ of "a 
convertible head covering and neck pièce comprising an arcbed portion of 
soft mat6rial and a coUar," tbe coUar is an élément of each of the two 
claims, and the patent is not infringed by an article having no collar. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 376; Dec. Dig. S 
238.*] 

In Eqtiity. Suit by Clara C. Collins against Dunlap & Co. On mo- 
tion for preliminary injunction. Motion denied. 

George R. Simpson (G. L. McGill, of counsel), for complainant. 
tlowson & Howson, for défendant. 

LACOMBE, Circuit Judge. The object of the invention is to 
provide a woman's convertible headgear and neck pièce capable of 
being used for automobile, evening and theater wear, being readily 
converted into a neck pièce and with equal facility restored to its 
original use. The patent has not been adjudicated, and complainant 
apparently relies on some testimony as to acquiescence. 

The article looks very much like the old-fashioned "calash" or col- 
lapsible hood of some générations ago, but it may be that there are 
some novel and ingenious détails of construction. Thèse need not 
now be inquired into. The patent may for the purposes of this mo- 
tion be taken at its face value. The article is composed of a body 
portion, an arched formation extending over the headi, made of silk 
or other suitable material gathered and stitched in any manner desired 
by the user, and supported on light wires located between the covering 
and the lining. The wires are adapted to be foldedl together or to be 
separated. When separated, they stretch the silk so as to produce a 
hood of arched formation. There is also a depending portion which 
latter surrounds the neck of the wearer and is drawn together at 
its lower edge and secured with fastening ties. This depending por- 
tion called the collar pièce was not made particularly prominent in 
the spécification as originally filed, and in the four claims then pré- 
sentée there is found no référence to it. The application being re- 
jected on référence to Brit^'-h patent to Fenwick No. 17,592, December 
3, 1888, the spécifications were amended so as to describe the collar 
pièce as a functional élément of the alleged invention. Thus it is 
asserted that the sustaining wires are "secured to the collar pièce and 
in order to couvert the article into a neck pièce the ties are loosened 
to relax the collar." 

The claims now read : 

"1. As an article of manufacture, a convertible hcjid covering and neck 
pièce comprising an arched portion of soft material and a collar, a collapsible 
franie secured to said collar and designed to normally support said material 
in the form of a hood or head cover or, when said collar is loosened, to col- 
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lapse and allow sald material to fall upon the slioulders of the wearer to 
form a neck pièce. 

"2. As an article of manufacture, a convertible head covering and neck 
pièce, comprising an arched portion and a coUar, a séries of approximately 
parallel sustaining wires in sucti arcbed portion and secnred to said coliar 
at spaced apart points, said wires permitting such arched portion to collapse 
and rest on tlie Slioulders of the wearer and cover the back of the neck, and 
ties secured to the ends of said coUar." 

It is quite apparent froin this qnotation that the "collar" is an élé- 
ment of each of thèse claims. Inspection of the alleged infringing 
article shows that it dbes not coiitain the "collar" of the patent. 

The. motion for preliminary injunction is denied. 



GIIilvRTTE SAFETY EAZOK CO. t. WOLF. 
(Circuit Court, S. D. New York. August 15, 1910.) 

Patents (§ 32G*)— Suit fok iNriimoEMENT— Violation of Injunction. 

It is not a défense to a proceeiliiig to punish a défendant for violation 
of an injunction against liifringejnent of a patent tliat he had Instructed 
bis 'employés to observe tUe injunction, and tUat the violation was by 
one of theiu vvithout his knowledge. 

[Ed. Note.— L'or otUer casas, see Patents, Cent. Dlg. |§ 613-619; Dea 
Dig. § 320.*] 

In Equity.. Suit by the Gillette Safety Razor Company against 
Charles W. Wolf. On motion to punish défendant for contempt for 
violation of injurction. Motion sustained. 

Clifford Ë. Dunn, for complainant. 
Isidor Buxbaum, for défendant. 

LACOMbli, Circuit Judge. Complainant is the owner of a patent 
for safety razors, which it manufactures and sells under certain re- 
strictions as to the price at which they shall be resold at retail; no- 
tice of such restrictions being affixed to the cases in which the goods 
are sold by it. It also sells razor sets to the United Cigar Stores 
Company put up in a distinctive manner with notice of restriction 
against any sale, such goods being merely redeemed as premiums by 
the original holders of certificates issued by the Cigar Stores Company. 
On June 2, 1910, complainant obtained an injunction forbidding de- 
fendant from selling or offering for sale razors or razor blades at less 
than the fixed price, and from selling or offering for sale or in any 
manner dealing in so-called "Premium razors" which had been manu- 
factured for the Cigar Stores Company. This injunction was on the 
same day served upon défendant. 

It being alleged that he subsequently, on June 2d, violated this in- 
junction and défendant denying such allégations, it was sent to a spé- 
cial master to take proof and report. The master has reported that at 
one of the defendant's branch stores a sale at eut priées was made by 
one of his employés on the day named. Nothing is shown upon which 
the correctness of this report could be questioned. It is further al- 

*For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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leged that défendant while the master had the matter before liim again 
violated the injunction (on July 7) and a motion to punish for this 
second violation has been argued on affidavits. It seems to be quite 
clearly established. 

The defendant's contention is that, upon being served with the in- 
junction, he at once issued orders to his employés to be careful not to 
sell any razors or blades at eut prices, and not to ofifer any premium 
goods ; that the salés complained of were contrary to his orders, and 
resulted from the carelessness of some individual employé. But, as 
was said in Christensen Engineering Co. v. Westinghouse Air Brake 
Co., 135 Fed. 774, 68 C. C. A. 476, even if défendant "be acquitted of 
any deliberate violation of the order of the court, having given in- 
structions not to sell such (articles), nevertheless it is thought that an 
intelligent défendant shoukl take such steps as will enforce obédience 
to its instructions on the part of its employés." 

Under ail the circumstances, défendant expressing regret for the oc- 
currences and promising in the future not to deal in or bave anything 
to do with any of the articles manufactured by complainant, a nom- 
inal fine only, $25, will be imposed, since défendant is obligated to 
pay the master's fées and stenographer's bill. The fine will go to the 
complainant. 



VICTOR TALKIXG MACH. CO. r. HOSCHK:e et al. 

SAMB V. SONORA PHONOGRAPH CO. 

(Circuit Court, S. 1>. New York. August 15, 1910.) 

Patents (§ 328*) — Infeingement— Pbeominart Injunction. 

Motions to punish a défendant for contempt for violation of an injunc- 
tion restraining infrlngement of the Berlliier patent, No. 534,543, for an 
improvement in talking machines, by orgaiilzing a corporation whlch 
manufactures and sells a modified form of the Infringing machine, and 
for a preliminary injunction agalnst the corporation, denied, to await 
final hearing. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
I>lg. § 326.*] 

In Equity. Suits by the Victor Talking Machine Company against 
William H. Hoschke and others, and same against the Sonora Phono- 
graph Company. On motions to punish for contempt and for prelim- 
inary injunction. Motions denied. 

See,also, 158 Fed. 309, 169 Fed. 89i. 

LACOMBE, Circuit Judge. The suits are brought upon the Ber- 
liner patent, which has been so often before the courts — No. 534,543 
— and présent the old question whether or not the stylus is moved 
through the groove by the action of the groove itself, or whether it 
opérâtes by means of a mechanical feed. The machine of défendants 
in the first suit was considered by Judge Hough, who held : 

"Defendant's machine in every material feature is oomplalnant's, and so Is 
the disk obtalned from défendant for use in that machine. The only difCer- 

*For other cases see same topic & § numbbh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



778 180 FEDERAI. RBPOETEB. 

ence between the two machines Is that defendant's has wlthln Its frée arm a 
sprlng tending to press the stylus agaijist the luner wall of any groove wlth 
which It may be engaged, and causiiig arm and stylus, when disengaged from 
any groove, to pass the stylus point through the arc of a circle whose radius 
Is the free arm." 

This machine was enjoined. Subsequently Hoschke with others 
incorporated the Sonora Phonograph Company, which makes a modi- 
fication of the first machine. Contending that the modification efïects 
no substantial change, complainant asks to enjoin the corporation and 
to punish Hoschke for contempt. 

The modification is a simple one and easily described. The free 
arm is moved inward towards the cenler of the dise not by a spring, 
but by means of a threaded rod, with which the pivot end of the free 
arm engages. In the old machine if the groove did not act to hold 
back the stylus the spring would sweep the free arm through the arc 
..of its travel quickly. In the new machine that movement is regulated 
by the, threading on the rod. Whether the stylus is in a groove or out 
of it' the rate ,of movement of the arm is the same. It would seem 
that, when the number of threads on the rod are exactly proportioned 
to the number of circles on the dise, the arm and the stylus at its end 
would move so that the point would be fed by the threading as it 
should be properly to produce the tune. As shown in a sample ma- 
chine obtained by complainant and made an exhibit, there is consid- 
érable play giyen to the stylus point relatively to the free arm, more 
play than seems necessary to efïect proper opération, if the machine 
acts as défendants contend. But if, for example, there are 96 threads 
to an inch on the rod and the same number of grooves to an inch on 
the dise, it would seem that the machine might fairly be found to act 
by "mechaniçal feed." The question i.s a close one and can better be 
determined at final hearing after further exneriments hâve been made, 
notably, as suggested by the court upon tlie arguaient, one with the 
stylus fixed rigidly on the free arm, 

The motions are denied. 



iVICTOR TALKING MACH. CO et al. r. LEEP & CATLIN CO. 
(Circuit Court, S. D. New YorU. Juue 1, 1910.) 

Patents (5 314*) — Infringement— Default. 

Where, In a suit for patent InfrlngenieTlt, défendant made defnnlt nfter 
the taking of full proofs, the court will not pass on the questions arising 
In détail on the theory that the décision would be of use in case of subsé- 
quent infringemeiit. as the basis of a prelhninary in.1unction, but wlU 
only go oyer the case sufficlently t6 dispose of the actùal coutrbversy. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 550; Dec. Dig. | 
S14.*] 

In Equity. Suit by the Victor Talking Machine Company and an- 
ôther against the Leed & Catlin Company. Decree for complainants. 
Horace Pettit, for complainants; 
■Louis Hicks, for défendant. 
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HAND, District Judge. This case cornes on foi' final hearing upon 
the defendant's de'fault after taking full proofs. Upon the argu- 
ment sufficient of the facts were produced to justify the usiial final 
decree. The counsel for coniplainant wishes the court to consider and 
pass upon the questions which arise in détail, upon the theory that 
it will be of use in case of subséquent infringement as the basis for a 
preliminary injunction. That is, however, not the rule in this circuit. 
In Hayes v. Leton (C. C.) 5 Fed. 521, Judge Benedict declined to fol- 
low an adjudication which was taken by default. It does not appear 
in that case vvhether the défendant defaulted on his proofs or only 
upon the final hearing ; but in American Electric Novelty Co. v. New- 
goldl (C. C.) 99 Fed. 567, Judge Lacombe declined to treat a prier 
adjudication as binding upon preliminary fnjunction when the décision 
had been submitted on pleadings and proofs of plaintifï but without 
argument or brief by défendant. In that case Judge Wheeler had, 
upon final hearing examined the record and decidied that the bill was 
valid and that there had been infringement. His mémorandum is re-' 
ported in American Electrical Novelty & Manufacturing Co. v. Acme 
Electric Lamp Co. et al. (C. C.) 98 Fed. 895. In Société Anonyme Du 
Filtre Chamberland Système Pasteur et al. v. Allen et al. (C. C.) 84 
Fed. 813, Judge Hammond, in the Sixth circuit, declined to regard 
an adjudication as having the usual weight when the défendant had 
contested it up to final hearing but abandoned it. 

It therefore appears that an adjudication, however careful, under 
thèse circumstances would not benefit the complainant, and I musf 
décline to examine the record in the light of possible objections to the 
patent, or to go over the case with more particularity than is necessary 
simply to dispose of the actual controversy. 
Let the usual decree pass. 



NKLSON V. BOLBT et al. 
CCIrcuit Court, E. D. Pennsylvania. July 21, 1910.) 

No. C62. 

1. WlTNESSES (§ 2G8*) — CliOSR-EXAMlNATION— SrOPE. 

Where, in an action for diimages against the proprietors of a hôtel for 
refusing to funiish plaintift" accommodations, plaintiff testified In chief 
that he wàs in the business of atliletics and loolîing after his real e='tate, 
ha was properlj' queslioned on cross-examination as to wliether his business 
was not that of a prize fishter, and whether in his prize fighting career 
he had not violated the laws of various states relating to such subject. 

[Ed. Note. — For other cases, see Witnesses, Dec. IMg. § 268.*] 

2. Innkeepebs (§ 9*) — Duty to Receive Guests— Refusal of Accommoda- 

tions. 

Wiiile an innlieeper owes a duty to travelers applying for accommodations 
and tendering reasonable payment therefor to receive and aceommodate 
them, he may lawfully refuse to receive boisterous, intoxicated, or ob- 
Jectionable characters and persons who are violators of the crimlnal laws, 

*FoT other cases see same toplc & § numbbe ia Dec. & Am. Digs. 1907 to aate, & Rep'r Indexe» 
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and are not law-ablding cltîzens, such as prlze flghters, etc., wltliout beiug 
liable to such persons for damages. 

[Ed. Note. — For other cases, see Innkeepers, Cent Dlg. § 10 ; Dec. Dlg. 
§9.*] ,, ,, , _ 

At Law. Action by Oscar Battling Matthew Nelson against George 
C. Boldt and another. On plaintiflf's motion for a new trial. Denied. 

The court chargea tlie jury, in part, as follows: 

"Innkeepers owe a certain duty to the traveling public whlch they are re- 
quired at ail times to pei;forni, and, If they violate the duty or refuse to per- 
fonn it, they are answerable in damages to auy person who suffers injury as 
a resuit theref rom." 

"When a traveler présents himself at an Inn, it is the duty of the Innkeeper 
to accommodate him if he be a fit person to be admitted and recelve accommoda- 
tion; It being the innkeeper's duty to receive into his honse ail strangers and 
travelera who may call for entertainment, provided he bas rooms, and they 
tender him a reasonable sum for the accommodation demanded. The innkeep- 
er, however, eân refuse to admit any one, if he pleases. rendering himself lia- 
ble in an action for any Injury the stranger may sustaln. If lie refuses to 
entertaln a stranger or a traveler for a good reason, he is not liable for dam- 
ages, as the law only requires him to entertain fit persons." 

"It is also the duty of ah innkeeper to protect his guests against the intru- 
sion of boisterous, objectionable characters and persons intoxieated, and such 
persons may be rejected. Where objection to admittlng a guest is based on 
the fact that the guest is conimitting a breach of the peaee, or is intoxieated, 
the innkeeper's justification may be determined by the court as a matter of 
law, but when the question is as to the guest's eharacter or réputation, and 
his standing as a reputàble person, the question is for the jury; that if the 
jury bellèved that piaintlfC was not a law-abiding citizen, but at the time was 
engaged in a business which was in violation of the laws of the varions states 
pf the United States, then the jury would be authorlzed in flndlng that he was 
not such a propèr person as was entitled to enforce a légal right to be admitted 
to a hôtel 'in the state of Pennsylvania, and défendants would be justified in 
refusing to gîve him such accommodations as he demanded at that time, it 
being no answer that other hôtels would accommodate him." 

The évidence reviewed by the court to the jury indicated that plaintifC, 
while claiming to be engaged in athletics and looking af ter real estate, had in 
fact represented himself in his own biography as the champion liglit-weight 
prize flghter of the world up to February 22, 1910. It also appeared that he 
had engaged in nearly a hundred hotly-contested battles which were such as to 
be prohibited by the laws of the state of Pennsylvania and of other states, b.r 
which such contests are made a criminal offense. The court thereupon charged 
that it was for the jury to say whether a violator of the criminal laws of the 
various states, such as the évidence showed plaintiff was, would be a reputàble 
person to be admitted to a hôtel in Pennsylvania under the law as prevlously 
stated, and that, if the jury eonclude that he was not, he eould not reeover. 

E. Waring Wilson, for plaintiff. 

Henry S. Drinker, Jr., and Abraham M. Beitler, for défendants. 

HOLLAND, District Judge. This was a suit instituted by the 
plaintiff against the défendants, owners and managers of the Bellevue- 
Stratford Hôtel in Philadelphia, to reeover damages for having been 
refused lodging and accommodation at the hôtel. On August 2, 1909, 
the plaintiff secured a room at the Bellevue-Stratford through his 
agent, Mr. Robinson, which he occupied until the morning of August 
3d. While Mr. Nelson and his agent, Mr. Robinson, were at break- 
tast, his satchels were removéd from his room to the baggage room, 

•For other cases ses same toplo & § ndmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and, when he applied for a room for the following nîght, the clerk re- 
fused to assign him one. He left the hôtel and secured a room at the 
St. James, Thirteenth and Walnut streets, about one square away. 
Next day he brought suit for damages against the Bellevue-Stratford, 
and the case was tried in this court on the Oth of April, 1910, and a 
verdict rendered in f avor of the défendant. Motion and reasons for a 
new trial were filed in due time by the plaintifï, the reasons being five 
in number, which, however, raise only two questions. The first ques- 
tion to be considered is raised by the third ground for a new trial, 
which is as f ollows : 

"The learned judge erred in not contlning the eross-examination of plaintifï: 
to such matters as had been stated in the examination In ehief, and to such 
questions as might tend to show bias and Interest, and In permitting défendant 
to lead ont new matter constitutlng his own case under the guise of cross-ex- 
amination." 

The plaintifï had been examined by his counsel in his own behalf, 
and had testified as f ollows : 

"Q. What ts your business? A. Athleties is niy business, and I hâve a lot 
of real estate in six différent states to the extent of about $250,000, and I hâve 
to loolc after that. 

"Q. 1)0 you do newspaper work? A. Considérable; yes, sir. I hâve been 
correspondlng for a dozen différent papers for the last five years, dolng spécial 
work." 

Upon an objection by the defendant's counsel to the amount of real 
estate he owned, Mr. Wilson, counsel for plaintiff, insisted that he 
wanted to show Mr. Nelson's business. The witness further testified, 
in answer to questions submitted to him by his counsel, as f ollows : 

"Q. Hâve you ever been convlcted or accused of any crime or misdemeanors 
of any kind? A. No, sir. 

"Q. Or disgraceful conduct? A, No, sir. 

"Q. You hâve never been accused of any of those things? A. No, sir; never. 

"Q. What are your Personal habits with respect to drink, especlally what 
was your condition at this time? 

"By Mr. Beitler, Counsel for Défendants: That is a matter of défense, if 
this man was in bad condition. We do not intend to allège he was in bad con- 
dition. We do not iutend to allège he was not sober. 

"By Mr. Wilson, Counsel for PlaintiEE: I thought the burden was upon me 
to show that he was a proper person. 

"By Mr. Beitler: I do not intend to allège that he was not sober. 

"Mr. Nelson, the Witness: I always travel in the best of compauy, and mix 
with the best people in the world." 

This was part of the testimony of the plaintiff, offered in chief, for 
the purpose of sustaining his claim for damages against the défend- 
ant; they having refused to admit him to the hôtel. 

Upon cross-examination the defendant's counsel endeavored to 
show that Mr. Nelson was not in the business of athleties and looking 
after his real estate. He was questioned as to whether or not his busi- 
ness was not that of a prize fighter, instead of one engaged merely in 
athleties. He was further cross-examinCd on the question as to 
whether he had ever been convicted or accused of any crime or mis- 
demeanor of any kind, and in the examination on this point he 
volunteered the assertion that he had never "knowingly violated a^iy 
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law of any state of the Union, or had ever been.arrested." He fur- 
ther stated, "I never violated the law in my life in any state." He 
was then further questioned as to whether or net it was unlawful to 
fight prize fights in certain states of the Union, and the law of the state 
was read to him, after which he was asked whether or not he knew 
of the existence of that law at the time he fought his prize fight, for 
the purpose of contradicting him and showing that he had knowingly 
violated the law of différent states. The examination was very ex- 
tensive becavise of the varied career of the plaintiff and because of the 
great number of fights in which he took part. 

It seenis to me that this was proper cross-examination in view of 
the position assumed by the plaintiff's counsel that it was his right 
to establish the plaintiff's fitness to be a guest at the hôtel, and of- 
fered évidence as to his business and standing, and that he had been a 
law-abiding person. He was properly cross-examined upon his an- 
swers in chief in regard to thèse matters. 

The only other questions raised by the assignments of error are 
to the charge of the court, as to the right of ail persons to be admit- 
ted to a hot^l. We still think the view of the court takert at the trial 
and expressed in the charge to the jury is a correct exposition of the 
law. 

The motion and reasons for a new trial are overruled. 



SPRUNT et al. v. HURST-STREATOR CO. 
(Circuit Court, D. South Carolma. March 2, 1910.) 

GAMING (S 12*) CbNTKACTS FOB FuTtTBE DEMVEBT. 

Where, at the time cotton was sold for future delivery, It was the 
Intention of the parties to aetually deliver and recelve the cotton, the 
façt that the purehaser, on being unable to get the actual cotton, ac- 
cepted a payment in cash, did not render the transaction a gambling one. 

[Ed. Note. — For other cases, see Gamlng, Cent. Dig. § 22; Dec. Dig. 
§ 12.*] 

At Law. Action by Alexander Sprunt and another against the 
Hurst-Streator Company. On motion to direct a verdict for plaintiffs. 
Motion granted. 

Stevenson & Matheson and Edward Mciver, for plaintiffs. 

W. P. Pollock, for défendant. 

BRAWLEY, District Judge. I think that the case of Springs v. 
Carpenter, reported in 154 Fed. 487, 83 C. C. A. 337, is conclusive 
as to my duty in this case. There is a motion on behalf of the défend- 
ants that the court direct a verdict in favor of the défendants in the 
cause of action, and that it should further direct a verdict in favor 
of the défendants for the sum of $1,687.50, the amount paid in money 
on the 25th of October. The case of Springs v. Carpenter was tried 
before me at Greenville. It arose out of a transaction on the New 
York Cotton Exchange. I was of the opinion then, and my opinion 

^or other cases Bée same'topic & § number In Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 



SPRUNT V. HURST-STREATOR CO. 783 

has not changed since, that 9 out of 10, I may say 99 out of 100, of the 
transactions upon the New York Cotton Exchange are gambling con- 
tracts ; that they are nothing more than wagers upon the future price 
of cotton, and although in form, by the rules of the New York Cotton 
Exchange, there was an agreement actually to deUver and actually to 
receive the cotton, yet as a matter of fact I do not believe that in 1 
case out of 100 there was ever an intention to receive or to deliver 
actual cotton. Consequently I left that question for the jury to say 
whether it beheved there was an actual, bona fide intention to deliver 
cotton; and the jury found in that case, and I think properly found, 
that there was no sucli bona fide selhng and buying of actual cotton, 
and that it was a wagering contract, void at common law, void under 
the very stringent statute of South Carolina. I am in thorough sym- 
pathy with the object of that législation, and would, so far as I could, 
do what Chief Justice Mclver said was the intention of the législation 
in this case, uproot this gambling in future contracts. That case 
was carried to the Court of Appeals, and the facts in it are much 
stronger on the side of the défendant than any of the facts proved in 
this case, and the Court of Appeals decided that it was the duty of 
the court, on the testimony in that case, to direct a verdict for the 
plaintifif. 

Now, this suit hère is on a contract of May 17, 1909, between the 
Hurst-Streator Company on the one part, and Alexander Sprunt & 
Son on the other part. The testimony is, and it is a matter of no- 
toriety, even without testimony to satisfy me of the truth of it, that 
Alexander Sprunt & Son are large dealers in actual cotton in the city 
of Wilmington, which is probably the nearest port to Cheraw in the 
State of South Carolina; that they were buyers and exporters of 
cotton in large amounts; that they had their agents ail through this 
country, who bought cotton for them, and made contracts for them 
for future delivery of cotton. There is nothing in the law of South 
Carolina, and there is no law anywhere that I know of, which makes 
illégal or immoral transactions of the kind set forth in this contract. 
A contract for the future delivery of cotton is as valid as any other 
contract, provided it is a bona fide contract, and if the parties intend 
on the one part to buy, and on the other part to sell and to deliver, the 
actual cotton. Now, on its face, and in ail the circumstances which 
hâve been detailed in the testimony, there is not a doubt in my mind 
that this was a bona fide transaction ; that Sprunt & Son intended to 
buy, and that Hurst-Streator Company, who were dealers in cotton, 
intended to sell, and that they intended actually to deliver, the 300 
baies oi cotton mentioned in this agreement. The same is true as to 
the other two contracts, 100 baies each, one dated in May, and the 
other in June. There is testimony as to what occurred at the time 
when the contracts were entered into. Certain changes, certain inter- 
lineations, were made in the printed form of the contract at the sug- 
gestion of the défendant hère, Hurst; and those interlineations were 
made by E. H. Duval, who was the clerk of his father, M. W. Duval, 
the agent of Sprunt & Son. Those interlineations were approved by 
Sprunt & Son, through their agent, M. W. Duval. AU of them tend 
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to confirm what appears upon tlie face of the printed form of the con- 
tract, that there was an expectation at the time on the part of the dé- 
fendants, Hurst-Streator Company, to dehver the actual cotton. Later, 
in the autumn of that year, in September and October, actual cotton 
was delivered in conformity with this contract to the extent of about 
115 baies. A Httle later still, according to the testimony, the agent of 
Sprunt & Son called upon Hurst-Streator Company to deliver more 
cotton to them, actual cotton. He was informed by the défendants 
that they had the cotton on hand, mixed up with other cotton, and that 
it would take some time to separate it ; and this agent of the plaintiff 
went to Chesterfield, to the défendants, talked with them àbout the 
cotton which was in the yards of the défendants, and endeavored to 
secure the 100 baies that he had been informed was on hand, and of- 
fered to assist in having it delivered to the railroad station in accord- 
ance with his contract, but some davs elapsed before that was accom- 
plished, and at the request of the défendants, acquiesced in by Duval, 
the agent of the plaintifïs, a settlement for that 100 baies was made 
in money, and $1,687.50 was paid on that account. It was for the 
money so paid that this counterclaim was set up, and the court is 
asked to direct a verdict in favor of the défendants for that amount. 

The court must refuse to give such direction. It would not hesi- 
tate to direct a verdict for that amount if it believed that this was, 
which is contended for by def endants^ a gambling transaction ; but 
believing, as it does, that it was the bona fide intention of the parties, 
at the time the contract was made, to deliver the cotton, the actual cot- 
ton, the mère fact that the plaintiffs, after that time, late in October, 
after vainly endeavoring to obtain the actual cotton, failing to receive 
it, accepted payment in cash, does not throw any light upon what the 
intention of the parties was at the time the contract was entered into. 
What was the intention of the parties at the time, then, must govern, 
and if they intended then — that is, on May 17th — ^a bona fide transac- 
tion, if it was the intention then on the part of the défendants to de- 
liver, and on the part of the plaintifïs to receive, actual cotton, as 
expressed in this contract, then it does not vitiate it because after- 
wards, when they were unable to get the actual cotton, they accepted 
payment in cash. It would be otherwise if in the inception there 
was any évidence that this was a mère gambling transaction. I be- 
lieved in the case of Springs v. Carpenter that that was a gambling 
transaction ; but in that case the court held that, notwithstanding- 
the défendants' claim, it was a gambling transaction, there was no 
évidence sufficient to go to the jury to establish the invalidity of the 
contract, and therefore it was the duty of the court to direct a verdict. 

Now, if there was any conflict of testimony, if there was any room 
for a reasonable doubt, as to what this contract was, I should prefer to 
submit that question to the jury, and upon the inception of the case 
that was the inclination of my mind, to let the jury décide whether 
this was a bona fide transaction, or whether it was a gambling con- 
tract ; but reviewing the testimony, endeavoring to recall ail that was 
said and ail that was donc, I cannot see that there can be any other 
than one conclusion. 
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Feeling that it would be my duty to set aside the verdict if the 
jury should find in favor of the défendants, which I doiibt that it 
would, but, if it did, it would be my duty to set it aside, I feel that it 
is my duty to direct the foreman to find a verdict for the plaintifïs 
for the amount clairaed. 

Del'endimts note exeeptiou to the court's refusai to direct a verdict for tlie 
defeiidi'iits, îuid alKO to Its graiitiiig the uiotiou to direct a verdict for the 
plaiutifi's. Case settled. No appeal tal^en. 



Ex parte Gi:ORGB. 
(District Court, N. D. Alabama, S. T>. .Tuly 23, 1010.) 

1. AlIENS (§ 54*) — DEPOBÏATION— StJFFICIENCY OF WAIiKANT. 

A warrant of arrest of an alien for déportation, cliarïijis that he had 
"been iiidiiced or solicited to niigrateto this eountry hy an offer or i)romise 
of eniploymeiit or in conséquence of an oral agreement tn perform un- 
skilled labor in this conntry, was siifficlent, especially wliere nnobjectert 
to on the hearing and criticized for ttie flrst time after déportation was 
ordered and collaterally on a writ of habeas corpus. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.* 
Importation of contract labor, see note to United States v. Parsons, CC 
C. 0. A. 133.] 

2. Alikns C§ 50*) — Déportation— "Contract La borer"— Evidence. 

An alien upon promise to employ him on arrivai at this conntry at stip- 
ulated wages in a definite occupation, made by one who adviuiced him 
money for his passante, seciired by raortffage on his property. and who ac- 
companied him on his journey, came to this conntry, went to work for 
such person at the stljjulated waares, and designated occupation, repaid 
tlie aàvance out of his wages, and continued in the employment of the 
person who made the promise and advanee for a year. Hcld, that he was 
a contract laborer, expressly excluded by Immigration Act Feb. 20, 1907, 
c. 1134, § 2, 34 Stat 898 (U. S. Comp. St. Supp. 1009, p. 447). 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 108-110; Dec. 
Dig. i 50.*] 

Pétition by Harry George for a writ of habeas corpus. Writ dis- 
charged, and petitioner remanded to custody. 

William Vaughn and J. W. Davidson, for petitioner. 
J. H. Montgomery, Asst. U. S. Atty. 

GRUBB, District Judge. This was a pétition for a writ of habeas 
corpus, upon which the writ was issued to the sherifï of Jefferson coun- 
ty, Ala., in whose custody the petitioner was. The sheriff produced 
the body of the petitioner, and returned that he was holding him un- 
der a warrant issued by the Secretary of Commerce and Labor for his 
déportation to Greece, the eountry from which he had emigrated to 
this eountry about two years and nine months before the proceedings 
were instituted. The return of tlie sheriff set out the original war- 
rant of arrest issued to the immigration inspecter by the Secretary, 
the proceedings and évidence introduced at the hearing before the 
immigration officer, and the warrant for petitioner's déportation. The 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
180 F.— 50 
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petitioner was not représentée! by counsel at the liearing, tliough ad- 
vised of his right to be so represented, and made no objection to the 
proceedings there had. 

The warrant for arrest set out two grounds as justifying his dé- 
portation: (1) That he had been convicted of or had admitted com- 
mitting a f elony or a misdemeanor involving moral turpitude ; and 
(3) that he had been induced or sohcited to migrate to this country 
by an offer or promise of employment or in conséquence, of an oral 
agreement to perform unskilled labor in this country. 

The facts developed before the immigration officer, as shown by the 
return to the writ, were without conflict, being derived entirely from 
the admissions of petitioner on his examination before the officer on 
the hearing. His testimony as to the fàrst charge was that some two 
years before he left Greece he was tried and convicted at Tripoli of a 
felonious assault and sentenced to four months' imprisonment ; that his 
assault consisted of his act in striking in a quarrel another Greek with 
a large pièce of firewood. At the same time the brother of petitioner 
stabbed the same person with a knife. The assault, as well as the 
conviction, was admitted by petitioner. His testimony on the hear- 
ing in relation to the second charge was that he left, Greece under 
thèse circumstances. The owner of a shoe shining ■ establishment in 
Birmingham, Ala. agreed to employ him in his establishment if he 
came to America, and pay him $20 per month, to lend him the money 
needed for his trip, taking as security for the loan a mortgage on pe- 
titioner's land in Greece, the loan to be repaid from his wages when 
employed. The lender and the petitioner came to this country on the 
Same steamship, and petitioner came to Birmingham and went to work 
for the lender, continued in his service for a year, and out of his 
wages repaid the loan. 

Objection was made to the sufficiency of the warrant, for the first 
time, upon the hearing of the pétition, upon the ground that it did 
not set out the charges, justifying déportation, with sufficient cer- 
tainty. Possibly the first ground relied on by the United States is in- 
SUfficiently alleged in the warrant, in that it does ribt show what the 
f elony or misdemeanor relied upon for déportation' was or when o* 
where committed, and consequently does not identify the offense re- 
lied on so as to enable petitioner to meet the charge. If petitioner 
had committed more than one offense, the warrant would not apprise 
him which One was relied on by the government. U. S. v. Sibray (C. 
C.) 178 Fed. 150. It is also a question of doubt under the évidence 
whether the assault which petitioner admits having committed and 
been convicted of constituted a felony within the meaning of section 
2 of the immigration act of February 20, 1907 (Act Feb. 20, 1907, 
c. 1134, 34 Stat. 898 [U. S. Comp. St. Supp. 1909, p. 447]). It cer- 
tainly does not constitute a misdemeanor involving moral turpitude. 
It is not necessary.to décide either of thèse questions, in view of the 
patent sufficiency both in matter of averment and proof of the sec- 
ond ground for déportation set out in the warrant, viz., that petitioner 
was a contract laborer, within the meaning of the second section of 
the act. The warrant charges that he was induced or solicited to mi- 
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grate to this country by offers or promises of employment and in 
conséquence of an agreement to perform labor in this country. The 
petitioner was fully apprised by the warrant that his déportation was 
sought by the government because of a promise made to him or an 
agreement made with him to perform labor in this country, which 
induced his immigration. There could be 'no room for doubt on the 
part of petitioner as to the identity of the transaction relied on by the 
government, since he could hâve received but one such promise and 
made but one such agreement. The warrant was sufîficient as to this 
charge, certainly when unobjected to on the hearing and criticized for 
the first time after déportation was ordered. and collaterally upon a 
writ of habeas corpus. The warrant charges each of the éléments of 
the ground of déportation relied on, and is' not void. 

The évidence shows without conflict that the petitioner was within 
the excluded class, called "contract laborers." Upon a promise to 
employ him upon his arrivai in this country at stipulated wages in a 
definite occupation, made by one who advanced him money for his 
passage, secured by a mortgage on his property, and accompanied him 
on his journey, he came to this country, went to work for such per- 
son at the stipulated wages and at the designated occupation, repaid 
the advance out of his wages, and continued in the employment of 
the person who made the promise and advance for a year. 

The writ is discharged, and the petitioner is remanded to the cus- 
tody of the sheriff to await the exécution of the warrant of déporta- 
tion. In the event of an appeal from this order discharging the writ, 
the petitioner may be enlarged pending the appeal upon executing a 
If cognizance with sufficient surety in the sum of $500 for appearance 
to answer the judgment of the appellate court. Rev. St. § 765 (U. 
S Comp. St. 1901, p. 596); Suprême Court Rule 34 (6 Sup. Ct. iii); 
lïi re McKane (C. C.) 61 Fed. 205. 



In re PINSON & CO. et al. 

(District Court, N. D. Alabama, S. D. August 6, 1910.) 

No. 10,37(5. 

i. Banktîuptct (§ 58*) — Acts of Bankruptct— Préférence. 

WTiere an alleged bankrupt, wliile Insolvent and witliin foiir moritTis 
prior to tlie filing of ttie pétition, pald to his wife in settlement of an 
alleged Indebtediiess the proceeds of certain ftre Insurance policles re- 
ceived In settlement of a loss on his stock of goods, he thereby committed 
an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 78, 79; Dec. 
Dig. § 58.*] 

2. Bankbuptct (§ 69*) — Partneeship — Essentials to Adjudication— "Con- 

TISUANCE OF PaBTKERSHIP." 

Bankr. Act July 1, 18.c>8, c. 541, ? 5, subd. "a," 30 Stat. 548 (U. S. Comp. 
St. 1901, p. 3424), authorizes adjudication of a partnersliip during the 
coutinuance of the partnership business, or after Its dissolution and be- 
fore final settlement Held, that the continuanee of a partnership within 
such section meant Its actual status as a firm, as dlstinguished from a 

•ï>or otlier cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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status created by estoppel against a partner, and that It was therefore 
essential that the partaership should exist as such, or that Its affaira 
should be still uusettled at the time of the filing of a pétition, in order 
to subject it to adjudication. 

[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. § 51; Dec. 
Dig. § 6».*J 

3. Bankbuptcy (§ 69*) — Dissolved Partnership— Estoppel. 

The bankruptcy law i>rovides no method of distribution by which ered- 
itors of a partuership without notice of dissolution and who could thereby 
claim an estoppel would alone participate; the proper method in such 
a situation being to administer the property as individual property, set 
aside the banUrupfs exemption, and remit the credltors entitled to claim 
an estoppel to the state court, to subject the property to their clalms. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 52; E>ec. 
Dig. § 69.*] 

4. Bankbuptct (§ 69*) — Pakïneestiip— Adjudication— "Unsetiled Affairs." 

ïhe affairs of a partuership are "unsettled" so as to subject it to 
bankruptcy adjudication, as authorized by Bankr. Act July 1, 1898, c. 
ô4Ï, § 5, subd. "a," 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424), so long 
as the partuership debts are unpaid. 

[M. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 51, 52 ; Dec. 
Dig. S 69.*] 

5. Bankbuptoy (§ 69*)^Partnership— Debts— "FiEM Debts." 

Debts which are binding on partners only by estoppel as to ereditors 
without notice of dissolution are not "flrm debts," the nonpaymeut of 
which wlll authorlze bankruptcy adjudication against the firin. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 69.*. 

For other définitions, see Words and Phrases, vol. 2, pp. 1864-1886; 
■ vol. 8, p. 7628.] ' 

6. BankrtiptCy (§ 74*) — PAETNEnsHip—Dissoi.UTioN— Unpaid Debts. 

Where, at the finie a bankruptcy pétition was flled against a dissolved 
partnership, its outstanding indebtedness, excluding such as was created 
subséquent to the dissolution and which became that of the partuersliip 
only by estoppel in favor of such ereditors as had no notice of its dissolu- 
tion, was not shown to aniount to $1,000, the adjudication would be de- 
nied. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 74.*] 

In the matter of M. A. Pinson and Pinson & Co., alleged bank- 
rupts. On pétition for adjudication. Granted as to Pinson, and de- 
nied as to the firm. 

Thompson & Thompson, for petitioning ereditors. 
Perdue & Cox, for bankrupt. 

GRUBB, District Judge. This cause cornes on for hearing upon 
the prayer of the pétition for an adjudication. The évidence is with- 
out conflict that the bankrupt, M. A. Pinson, within four months of 
the fihng of the pétition committed an act of bankruptcy, in that he 
paid to his wife, in settlement of an alleged indebtedness and while 
he was insolvent, the proceeds of certain fire insurance policies, the in- 
dsmnity for a loss on his stock of goods, and an adjudication against 
him is granted. 

The inquiry as to whether the firm of Pinson & Co. is subject to 
adjudication for the same act of bankruptcy dépends upon whether, 

•For other cases seè same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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up to tlie time of the filing of the pétition in bankruptcy, there had 
been a continuation of the partnership business, or had been no final 
settlement of its affairs. The évidence shows that the firm was dis- 
solved as between the partners in December, 1909. One of the part- 
ners, M. A. Pinson, bought out his partner and continued the business 
until the pétition was filed. The petitioning creditors contend that, 
in the absence of notice of the dissolution, the bankrupt firm is estop- 
ped to deny on the hearing, as against subséquent creditors having no 
actual notice, the continued existence of the firm up to the time of 
the fihng of the pétition in bankruptcy, and that an adjudication of 
the firm should follow, though the partnership had been dissolved in 
December and its afïairs so settled up that less than $1,000 of firm 
indebtedness remained outstanding at the time the pétition was filed. 
They also contend that debts created by the continuing member of 
the firm after its dissolution were by estoppel firm debts. 

The bankruptcy act (Act July 1, 1898, c. 541, § 5, subd. "a," 30 
Stat. 548 [U. S. Comp. St. 1901, p. 3434]), provides that "a partner- 
ship, during the continuation of the partnership business or after its 
dissolution and before the final settlement thereof, may be adjudged a 
bankrupt." It is essential that (1) the existence of the partnership or 
(2) the fact that its afïairs are still unsettled at the time of the filing of 
the pétition be shown by the petitioning creditors. 

(1) The existence of the partnership within the meaning of this 
section is its actual slatus as distinguished from a status created by 
estoppel against the former partner. If it bas been dissolved by the 
partners inter sese before the filing of the pétition, it is not thereafter 
an existing partnership, and the proceedings in bankruptcy cannot be 
said to hâve been instituted "during the continuation of the ^^rtnership 
business," nor can debts created thereafter by the contint. ^ag partner 
be considered partnership debts. The jurisdiction of the bankruptcy 
court to adjudicate and administer attaches only upon a showing of 
an actually existing partnership, constituting a légal entity at the time 
of the filing of the pétition. In re Kenney (D. C.) 97 Fed. 554; Lott 
V. Young, 109 Fed. 798, 48 C. C. A. 654; Jones v. Burnham, 138 
Fed. 986, 71 C. C. A. 240 ; In re Beckwith (D. C.) 130 Fed. 475 ; Buf- 
falo Mining Co. v. Lewisburg Dairy Co. (D. C.) 20 Am. Bankr. Rep. 
279, 159 Fed. 319. It may well be that some of the creditors whose 
claims were created after dissolution had actual notice thereof, while 
others had not. The estoppel would therefore work in favor of a 
part only of such subséquent creditors. The administration of the 
partnership estate in bankruptcy, however, is single and for the bene- 
fit of ail gênerai and unsecured creditors equally ; and ail such credit- 
ors in the event of a partnership adjudication would be entitled to 
treat the property of the former partnership as partnership assets, if 
any of them had that right. In that event, the continuing member 
could not claim the former partnership assets exempt as against any 
of his creditors. This resuit would be manifestly unfair to the bank- 
rupt, as to those creditors having actual notice of the dissolution of 
the partnership, in that it would deprive him of the right to claim as 
exempt property which, as to such creditors, would be his individual 
property and so subject to his claim of exemption. The bankrupt law 
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provides no method of distribution in which creditors without notice 
and who could thereby claim tlie estoppel would alone participate. 
The proper method to protect such creditors and at the same time do 
the bankrupt no injustice would seem to be for the bankruptcy court 
to administer the property as individual property, set aside tlie bank- 
rupt's exemption in it, remitting those creditors, who alone hâve the 
right to claim the estoppel, to the state court to subject such property 
to their claims as in the case of creditors who hold the bankrupt's 
waiverof exemption. 

(3) The act also provides for the adjudication of a ' partnership, 
so long as its affairs are unsettled. If there are outstanding firm debts 
at the time of the filing of the pétition in the requisite amount, a prop- 
er case is made for adjudication, the other éléments being présent, 
though the partnership has long ceased to do business ; otherwise, not. 
The partnership affairs are unsettled within the meaning of this section 
so long as partnership debts are left unpaid. Debts which are binding 
on the partners only by estoppel as to creditors without notice of dis- 
solution are not firm debts. : ' The administration might be of no avail 
if there were no assets, partnership or individual, for distribution; but 
the jurisdiction of the court to adjudicate would exist nevertheless, 
and it would be properly exercised for the purpose of affording oppor- 
tunity to the firm creditors, through the appointment of a trustée, to 
discover such assets. Holmes v. Baker & Hamilton, 20 Am. Bankr. 
Rep. 352, 160 Fed. 922, 88 C. C. A. 104. _ , 

As the proof fails to show that the pétition was filed during the 
continuation of the partnership business, as herein defined, or that 
the outstanding indebtedness at that, time, excluding such as was 
created subséquent to the dissolution and which became that of the 
partnership only by estoppel in favor of such creditors as had no 
notice of its dissolution amounted to $1,000, the adjudication of the 
partnership is denied. 



PBNNSYLVANIA STEEL CO. et al. y. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. August 13, 1910.) 

Nos. 2-9, 2-33, 2-S3, 3-37. , ; 

Receivehs (§ 150*) — ExPENDlïuBES— Pétition to Bnfobcé Patmknt— Attoe- 
nby'é Fées; ■ ' , ; ■ 

Franchise taxes havlng been assessed agalnst various street railway 
coiupanies leased to the M. eompany, the latter brought eertiorari to cor- 
rect the same as exorbitant In thé nauie of each lessor ; the lessee paylng 
ail the légal expenses and disbùrsemerits in connection therewitU. A re- 
celver hàvlng been appolnted for the M. company, he continued such pro- 
ceedings until notice that thé lessor should take charge of the same, 
which they did by, substituted attorneys. Notwithstanding this, the re- 
ceiver an<i their counsel ôoutdnued negotiations which, finally i-esulted In 
a basis of settlement. Held that, pending détermination of the question 
whether the lessors or the M. Company was liable for such taxes, péti- 
tions to require the receiver to pay the légal expens«s and dlsbursemeuts 
ineurred by the lessors after taking charge of the proceediugs pursuant 
tQ the notice would be denied. 

[Ed. Note. — For other cases, see Recelvers, Dec. Dig. § 150.*] 

•For other cases eee same topio & § numeer in Dec. & Am. Digs. 1907 to d^te, & Rep'r Indexes 
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Suits by the Peniis3-lvania Steel Company against the New York 
City Railway Company and others, by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company and oth- 
ers, by the Guaranty Trust Company against the Metropolitan Street 
Railway Company and others, and by the Farmers' Loan & Trust 
Company against the Metropolitan Street Railway Company and others. 
Pétitions for directions to receivers of the Metropolitan Street Rail- 
way Company to pay certain légal expenses and dishursements incur- 
red and expended by the Broadway & Seventh Avenue, tlie Forty 
vSecond Street & Grand Street Ferry, and the Thirty-t'ourth Street & 
Crosstown Railway Companies in proceedings to reduce franchise 
taxes assessed against the varions companies. Dcnie.d widiout préju- 
dice. 

Byrne & Cutcheon, for complainant. 

Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 

Masten & Nichols, for receiver of Metropolitan Ry. Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judgc. The railroad franchises and property 
of thèse three companies were leased some years ago to the Metropoli- 
tan Street Railway company : the lease providing that the lessee sholild 
pay ail taxes, assessments, and charges which might be lawfully im- 
posed in respect of the demised propert}' or any ])art thereof. In each 
successive year since 1900 the state officers under a statute then passed 
assessed the property of thèse roads for so called "s])ecial franchise" 
tax. The lessee (Metropolitan Street Railway), believing the amounts 
of such taxes to be exorbitant, brought a proceeding by certiorari each 
year to correct the same. Such proceedings were brought in the 
name of each lessor, but the lessee retained counsel and paid ail the 
légal expenses and di.sbursements connected thérewith. The receivers 
did likewise when they succeeded the Metropolitan Company. Mean- 
while the unpaid spécial franchise taxes accumulated to a very large 
sUm which the city and state officers were threatening to collect by sale 
of the property, or forfeiture of the franchise, and which receivers and 
their counsel were endeavoring to adjust on some fair basis with such 
officers. In view of the threatened sale, receivers advised each lessor 
Company that in their opinion it was advisable and proper to give 
them notice to take immédiate charge of the proceedings. Ail this will 
be found set forth in the opinion of this court on an application of the 
New York and Harlem Railroad and other companies, which is re- 
ported in 176 Fed. 471. Despite the notice, receivers and their counsel 
continued tiegotiations with the state and city officers, and finally 
agreed with them upon a basis of settlement on which ail thèse fran- 
chise taxes hâve since been adjusted. 

Upon receipt of the notice the several petitioners retained counsel 
who were substituted as attorneys in their several certiorari proceed- 
ings and rendered services in connection vi^ith the efforts of the state 
and city officers to collect exorbitant franchise taxes. The présent 
application is for an order directing receivers to pay such counsel 
the amounts of their bills for such services. 
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By référence to tbe opinion above cited it will be seen that the mort- 
gage bondholders of the Metropolitan raised the point that under the 
terms of the leases a newly devised tax, such as this franchise tax 
was not to be paid by the lessee but by the lessor. Of course, if the 
lessee is under no obligation to pay the tax, it is under no obliga- 
tion to pay for légal expenses which resuit in a réduction of tha 
tax. This court held that, in view of the practical construction 
which both lessor and lessee had given to the leases for many years, 
thèse taxes were a burden on the latter. But it is understood that this 
décision has not been acquiesced in, and that it is still an open ques- 
tion whether lessor or lessee should pay the tax. Until that question 
is decided, such an application as the présent one is prématuré. _ If it 
be finally held that the lessee should pay the tax, it will be quite in 
order to détermine whether receivers should pay thèse bills for légal 
services, although they did not themselves retain the counsel. But, if 
it be finally held that the lease impose no such obligation on the lessee 
in the matter of spécial franchise taxes, it would manifestly be im- 
proper to direct the receivers to pay indebtedness incurred by the 
lessor for services of counsel whom it retained to protect its own in- 
terests. 

The petitioners are denied without préjudice to their représentation 
when the question as to liability for franchise taxes shall be finally 
decided. 



In re GRIFFIN. 

(District Court, N. D. Georgla. May 27, 1910.) 

No. 473. 

Bankruptct (§ 384*) — Composition — Confirmation— Objections— Fhattd. 

Under Bankr. Act July 1, 1808, c. 541, § 12, 30 Stat. 549 (U. S. Oomp. 
St. 1901, p. 3426), providing tbat the judge shall confirm the composi- 
tion of a bankrupt wlth hls eredltors, if satlsfied that the bankrupt has 
not been guUty of any of the aets or falled to perform any of the duties 
which would bar hls discharge, and section 14b, as amended by Act Feb. 
5, 1908, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1310), pro- 
viding for the déniai of a discharge, on proof that the bankrupt has ob- 
tainèd property on crédit from any person on a materially false state- 
ment In wrltlng, made to such person to obtain such property on crédit, 
proof that the bankrupt had made a false written statement of hls as- 
sets to a créditer objectlng to hls proposed composition for the purpose of 
obtalning goods on crédit, which he was snccessf ul in dolng, requlred 
déniai of the composition, though It would prevent eredltors from gettlng 
as much as they otherwise would. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 384.*] 

In the matter of M. M. Griffin, bankrupt. Application for confirma- 
tion of composition, to which the Silvey-Smith Hat Company filed ob- 
jections. Objections sustained. 

Smith, Hammond & Smith, for objectors. 
McLaughlin, Jones & Jones, for bankrupt. 



•For other cases see same toplc & § nomeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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NEWilAN, District Judge. The above bankrupt, M. M. Griffin, 
bas applied to the court for the confirmation of a composition, which 
he bas ofïered to bis creditors and whicb bas been accepted by a ma- 
jority in number and amount. Objection is made to the confirmation 
of the composition by the Silvey-Smith Hat Company for the foUowing 
reason : 

"Because said baukrupt obtained the property on crédit from tliem upon a 
materially false statement in vvriting, made to tliem for the purpose of oh- 
talnlng such property on crédit; sucli statement being made on ,Tnne 28, ]900, 
and being. as therein shown, made 'for the purpose of obtainlng crédit,' and 
standing 'good as to each pnrchase now and liereafter, unless there should 
be a material change, in which case [I or we] will notlfy theiu before maklng 
purchases from them.' Oopy of said statement is hereto attached and made 
n part hereof, marked 'Exhibit A.' On such statement thèse objectors sohl 
said bankrupt goods from time to tlme, and at the time tlie pétition in bank- 
ruptcy was filed said bankrupt was and is indebted to thèse objectors on ac- 
connt of such purchases, as shown by statement of account liereto attached 
and made a part hereof, marked 'Exhibit B,' to which référence is prayed as 
often as may be necessary. Said statement was materially false, in that said 
bankrupt represented therein one house and lot located in Manchester, 
Georgia, of the value of $1,000, as among his assets. Said house and lot was 
at the tlme the property of said bankrupt's wife, and is still her property." 

It appears, from the written statement of the bankrupt made to the 
objectors, which is in évidence, that among other assets shown by the 
statement, which amounted in ail to $3,450, he claimed to bave a house 
and lot located in Manchester, Ga., where he was doing business, of 
the value of $1,000. He nov^f acknowledges that he did npt own this 
house and lot, but that it belonged to his wife. That this was a ma- 
terial statement is clear, and that it was untrue is now equally clear. 

Section 14 of the bankrupt act of July 1, 1898 (30 Stat. 550, c. 541 
[U. S. Comp. St. 1901, p. 3427]), as amended in 1903 (Act Feb. 5, 
1903, c. 487, §■ 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1310]), 
makes one of the grounds of objection to discharge: 

"(8) Obtained property on crédit from any person upon a material false 
statement, in writing, made to snch person for the purpose of obtaining such 
property on crédit." 

Section 13 of the act provides: 

"The judge shall conflrm the composition if satisfied that * * • (2) the 
bankrupt has not been guilty of any of the acts, or failed to perforin any of 
the duties, which would be a bar to his discharge." 

It may be that to sustain the objection will prevent the creditors from 
getting as much as they would if the composition was accepted, but this 
cannot be considered in passing upon this objection. As Judge J. B. 
McPherson, in the District Court for the Eastern District of Penn- 
sylvania, in a case very much like this (In re Godwin, 132 Fed. llli, 
said: 

"It is very likely that the creditors may loose by the defeat of the pro- 
posed composition ; but this considération cannot be allowed to influence the 
court in deciding whether the bajdirupt has been 'guilty of any of the acts, or 
failed to perform any of the duties, which would be a bar to his discharge.' 
Bankr. Act July 1, 1808, e. .54], § 12, cl. 'd' (U. S. Comp. St. 1001, p. 3427). I 
agrée with the learned référée that the testlmony establishes the fact satis- 
factorlly that the bankrupt has committed one of the offenses specified in sec- 
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tlon 14, cl. 'b.' Ile bas 'wlth fraudulent intent to conoeal hls true flnancial 
condition and in contemplation of bankruptcy destroyed, concealed or failed 
to keep books of account or records from wblcb bis true condition mlght be 
ascertainéd.' Thls being so, I think tbe act requires me to refuse approval 
of the composition, witbout regard to the question wbetber tbe ereditors 
would be beneflted tbereby ; and tbe fact tbat only one créditer is actlvely 
objecting, wblle a large niajorlty Is in favor of taking wbat tbe bahkrupt 
ofters, is of no importance In tbe présent Inquiry." 

The objection must be sustained, and the confirmation of the com- 
position refused. 



CANTRELL & COCIIRANE, Limited, v. WITTEMANN et al. 
(Circuit Court, S. D. New ïork. August 15, 1910.) 

iNJtTKCTioN (§ 228*)-— Violation— Latîels. 

Complainant obtalned an injuriction against défendants W. restralnlng 
the Infringement of ginger aie labels ; défendants being sued as a part- 
nershlp. After the final decree and tbe Injunctlon was Issued and served, 
the partnershlp was dissolved and a corporation formed, wblch took over 
ail the assets and llabllitles of tbe flrm. Défendant R. had actlvely man- 
aged the business of tbe partnershlp, but after tbe corporation was 
formed, though a director, be had only 200 of the corporation's 1.000 
shares of stock, and had nothing to do wlth the manufacturing or selling 
end of the business, and did not know of the label coniplained of as a vio- 
lation of tbe Injunctlon as having been made by the corporation. Held, 
that défendant R. was not gullty of contempt by the corporation's use of 
the alleged Infrlnglng label. 

[Bd; Note. — For other cases, see Injunctlon, Cent. Dig. § 491 ; Dec. DIg. 
§ 228.*] 

Action by Cantrell & Cochrane, Limited, against Jacob F. Wit- 
temann and others as partners, under the firm name of the Wittemann 
Lithographie Company. On motion to punish Rudolph A. Witte- 
mann for contempt. Denied. 

Wetmore & Jenner, for complainant. 

Straley, Hasbrouck & Schloeder, for défendant. 

LACOMBE, Circuit Judge. The suit was hegim in 1903 to restrain 
défendants from selling and ofifering for sale labels for ginger aie 
bottles which so closely resembled complainant's well-known labels, 
as to be likely to deceive purchasers of ginger aie. It was contended 
by défendants that a label similar to complainant's had bèen used by 
domestic ginger aie manufacturers before the introduction of defentl- 
ant's. Testimony was taken and complainaiit so fully established the 
priority of its label that défendants abandoned their défense, and con- 
sented to the entry of a final decree which enjoined them from de- 
signing, manufacturing, selling, or offering for sale "any label or 
labels so closely resembling the label of complainant as to be likely to 
deceive purchasers of ginger aie, or any label containing the character- 
istic and distinguishing features of complainant's label and particular- 
ly the labels, a spécimen of which is attached to the decree." 

The label now complained of bas some points of différence from 

*For other cases see sauiB toplc & % number tn Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexe» 
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tlie one vvhich défendants vvere selling when this injunction was issued, 
although upon inspection and comparison with complainant's it pré- 
sents so close a resemblance that one unf amiliar with the conditions of 
the trade and unjnformed by proof might very well reach the conclu- 
sion that it is "likely to deceive purchasers of ginger aie" and so with- 
in the prohibition of the injunction. But it will not be necessary now 
to décide any questions raised as to similarity or disimilarity of thèse 
labels, for the reason that the défendant who is now before the court 
bas a sufficient défense to this particular motion. Rudolph A. Witte- 
mann is the only défendant who has been served with the order to 
show cause; Jacob F. Wittemann being at présent in Europe. 

As has been stated, the suit was brought against two partners doing 
business under a firm name. Since the iînal decree was entered and 
injunction issued and served, this partnership was dissolved (July, 
1908), and àt the same time the corporation of Wittemann Bros, was 
formed, and ail the business assets and liabilities of the partnership 
were assigned to the corporation. While the partnership continued, 
Rudolph A. Witteman was the active manager of the business, but, 
when the corporation was formed, he was, as he swears, "stripped of 
ail authority and of ail participation in the active management of the 
business." He has had nothing to do with the manufacturing or the sell- 
ing end of the business, and, until the papers on this motion were 
served upon him, he did not know that the label now complained of 
had been made by the company. There are only three stockholders of 
the company and articles of incorporation require that there shall be 
three directors. Therefore, he has been, and now is, a director, but 
out of the 1,000 shares of stock, which bave been issued, he holds only 
200. He has only attended two meetings of the board of directors 
since the organization of the company was completed. 

Under thèse circumstances, he cannot be held to hâve violated this 
injunction merely because the corporation has made and sold label'^ 
which may fall within its prohibition. 

The motion is denied. 



HOLCOMB & 00. V. UNITED STATES. 

(Circuit Court, S. D. New York. June 28, 1910.) 

Nos. 5,046-5,052. 

Cl-stoms Dtjtiks (§ 37*)— Classification— Bead Feinges— Ejusdem Genebi.s 
— "Obnambnts, Trimminqs, and Other Articles in Paet of Beads." 

Bead fringes, wliicli consist of beads strung on a cord or webhing and 
are used to decorate lamps as trimmings and shades, are not removed by 
the doctrine of ejusdem generis from the provision for "ornanients, trim- 
ings, and other articles * * * in part of beads,'' in Tariff Aet July 
24, 1897, c. 11, § 1, Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 
1901, p. 1673). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 37.*] 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Reo'r Indexe» 
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There were also cases entitled in the names of C. M. Horch, of 
Horstmann, Von Hein & Co., of tlie Idéal Gas & Electric Company, of 
the Will & Baiimer Company, of the H. Hohenstein Company, and 
of G. Hirsch's Sons. The Board of General Appraisers affirmed the 
assessment of duty by the coUector of customs at the port of New 
York on the varions importations in question. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

D. Frank Uoyd, Asst. Atty. Gen. (Edwin R. Wakefield, Sp. Atty. 
of counsel), for the United States. 

HAZEL, District Judge. The merchandise, consisting- of beads 
strung on a cord or webbing and known as "bead fringes," is thought 
to come within the description of "ornaments, trimmings, and other 
articles not specially provided for in this act, composed wholly or in 
part of beads or spangles made of glass," etc. Act July 24, 1897, c. 
11, § 1, Schedule N, par. 408, 30 Stat. 189 (U. S. Comp. St. 1901, p.- 
1673). They are used to decorate lamps as trimmings and shades, 
and I think the phrase "other articles" is broad enough to include such 
beads attached to a cord. Hirsch v. United States, 167 Fed. 309, 93 
C. C. A. 61. 

The importers argue that glass beads used for trimming lamps come 
under the doctrine of ejusdem generis, which keeps the importation 
f rom coming within the scope of paragraph 408 ; but, as intimated, said 
paragraph, though faihng to specifically name the articles, contains a 
description of the things included therein which is sufficient to identify 
the articles in question. 

The case of United States v. Benziger, T. D. 30,386, recently de- 
cided by the Circuit Court of Appeals, is readily differentiated on the 
ground that the rosaries, the articles there in question, were not used 
for omamental purposes. In view of what has been stated, the doc- 
trine of ejusdem generis has no application. 

The décision of the Board is afiflrmed. 



SÏATE OF MARYLAND, to Use of PRYOR et al., v. MILLER et al. 

(District Court, D. Marj'lana. Juue 21, 1910.) 

1. Navigable Waters (§ 38*) — Imphovemeki— Rigiits Acquired, 

Code Pub. Gen. Laws IiXd. 1904, art. 54, § 48, gives to tlie proprietor of 
land bounding on navigable vs'aters of tlie state the exclusive riglit to 
inake Improvements iiito the water in front of his land, and déclares that 
sueli improvements shall pass to the successive owners of the laûd, to 
which they are attached as incident to thelr respective estâtes. Ileld, 
that the riglit under such section to make improvements in navigable wa- 
ters is a mère privilège of acquiring property by reclaiming it froni the 
water, and that until the improvement is coiupleted no title passes to the 
adjacent owner. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 228- 
2â8; Dec. Dig. § 38.*] 

*For other cases see same topio & i numbek 1e Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CotTKTS (§ 259*)— Admiealtt Jukisdiction— State Law. 

A State bas no power by législation to restriet the jurîsdiction ot the 
fédéral courts In admlralty. 

[Ed. Note. — For other cases, see Courts, Oent Dig. §§ 795, 796; Dec. 
Dig. § 259.*] 

8. Navigable Wateks (§ 1*) — Admiealtt (§ 4*)— Waters Navigable ih 

FaCT— JUEISDICTION. 

Waters navigable in fact are navigable in law, and are vs'ithin tlie ju- 
risdiction of fédéral courts of admiralty, regardless of the title to the soil 
under the water. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. § 7 ; Dec. 
Dig. § 1;* Admiralty, Cent. Dig. §§ 3&-68; Dec. Dig. % 4.*] 

4. Admiealtt (§ 21*) — Wbongful Death— Maktland Statutes— Enfokce- 

MENT. 

Code Pub. Gen. Laws Md. 1904, art. 67, §§ 1, 2, creating a cause of ac- 
tion for wrongful death, and providing for assessment of damages by a 
jury is not for that reason unenforceable in the fédéral courts of ad- 
miralty sitting in that state by a libelant to recover for wrongful death 
happening in conséquence of a négligent obstruction in the navigable wa- 
ters of the state ; the right of trial by jury not being indispensable to the 
enforcement of the right conferred. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 219 ; Dec. Dig. 
121.* 

Jurisdiction of torts, see note to Campbell y. H. Hackfeld & Co., 62 C. 
C. A. 279.] 

tS. Whaevbs (§ 20*) — Obstbiiction — Bulkhead — Submeeged Piles— Négli- 
gence. 

Défendants M. purchased, certain land on a navigable portion of the P. 
river, a short distance east of the corporate limits of Baltimore, and 
there constructed an amusement park. ïhey then started the construc- 
tion of a timber bulkhead from each end of the shore Une, to run into the 
river about 600 feet. Prlor to the accident, the south bulkhead had been 
nearly completed, and work had been begun on the west bulkhead ; four 
rows of piles having been driven northward which had not been eut off, 
and at the time of the accident were standing 7 feet above the water. 
On the north bulkhead for 175 feet from the shore, thèse piles had been 
eut off and the platform completed, but for the next 200 feet they had 
been eut ofC but not capped, and for the remalning 200 feet furtlier out the 
piles were still standing as driven, projecting 2 to 6 feet above the water. 
The piles had remained in this condition for a considérable time, during 
which rowboats and small vessels approaching the resort had grounded on 
the submerged piles. On the day of the accident, libelant drove his launch 
to the resort to attend a plcnic, and while taking certain of the picnickers 
for a ride in the launch, wlthout any knowledge or warnlng as to the sub- 
merged piles, ran his launch on to them, causlng injury to the launch and 
Injury to and death of certain of its occupants. The water over the sub- 
merged piles was apparently clear, and défendants M. took no précaution» 
to disclose their présence or warn libelant of the danger, though they had 
opportunity to do so. Held, that the accident was not cansed by libelant's 
incompétent navigation, but by the négligence of défendants M., for which 
they were liable. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. §§ 35-43 ; Dec. 
Dig. § 20.*] 

6. Navigable Watees (§ 19*)— "Highwats"— Wateb Coueses— Négligent Ob- 
bteuction— Citï's Liabilitt— Staitjtes. 

Acts Md. 1908, c. 148, confers power on the city of Baltimore to provido 
for the improvement of the P. river, to remove therefrom anythlng det- 
rîmental to navigation, and to regulate the érection and maintenance of 
bulkheads, etc., therein. The act also authorized the clty to provide for 

•For otber cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the appointment of offieers necessary to exécute snch powers, and to Im- 
iwse fines and pénal ties for breach of any ordlnance in conformlty with 
the act. Pursuant thereto, an ordlnance was adopted directing the har- 
bor board to require ail defective wharves or bulkheads to be rebuilt or 
repaired withln a reasonable time, to be prescribed ^y notice, and im- 
posed a fine of $10 a day on any owner failing to comply therewith. 
Held, that navigable vvater within the coriwrate limlts of a clty and over 
whlch the clty Is given control la not a "hlghway" In thé same sensé as a 
clty Street, and that the clty's mère omission to perform its dnty imposed 
by siich act to Inspect a bulkhead in the P. river, which waS dangerous 
to navigation, did not render the city liaWe for Injnries to lihelant's 
launch caused by grounding on certain of the snbmerged plies helonglng 
to the bulkhead. nor for injury to and death of passengers on the launch 
caused by the same accident 

[Ed. Note. — For other casée, see Navigable Waters, Dec. Dig. § 19;* 
Municipal Corporations, Cent. Dig. § 1806. 

For other définitions, see Words and Phrases, vol. 4, pp. 3291-3306; 
vol. 8, p. 7078.] 

7. Navio.\ble Wateiîs (§ 19*) — Obstructions— Injuries. 

Connty commissioners of a county, by reason of being requlred to 
keep its roads, bridges, and highways free and nnobstrueted. were not 
responsible for injnries resnlting from the grounding of a launch on suh- 
merged piles in a navigable river within the county, negligently permitted 
to eoustitute an obstruction to navigation. 

[Ed. Note. — For ôther cases, see Navigable Waters, Dec. Dig. § 19;* 
Counties, Cent. Dig. § 210.] 

8. Death (§ 95*) — Damages— Cnii-nnEN. 

Where a child 19 years of âge reeelved .$4..50 a v?eek as a machinist's 
apprentice. $3.,'>0 of which he paid to his father, who furiiished him 
board. lodging, and clothing. and did other work at home of a pecunia- 
ry value, hIs father wàs entitled to recover $700 for hls wrongful death 
uiider the Maryland lavv, llmltiiig the parents' damages to such pecuniary 
beneflt as they might reasonably hâve expected from thfe son prior to his 
couiiiig of âge. 

[K<1. Note. — For other cases, see Death, Cent Dig. 5 120; Dec. Dig. 
I 95.*J 

9. Damages (§§ 97, 99*) — Injubies— Married Woman. 

A married woman Injnred by the grounding of a launch on certain 
submerged piles vvas conflned to her bed for nearly four weeks after the 
accident, and, while somewhat hard of heuring before, became very 
deaf thereafter. Her eyesight also appeared to be injured. and .she was 
greatly shodsed by fright from being in the water a considérable time 
before she was rescued. She had previously been a strong healthy wo- 
man and had doue the family housework, including the family washing; 
but since became exceedingly Irritable and uuwilling to talk upon any 
other subject than the accident and religion. Held, that she was en- 
titled to an allowance of $1,000, and her husband to an allovvauce of 
$500. 

[Ed. Note.^For other cases, see Damages, Dec. Dig. §§ 97, 99.*] 

10. Death (§ 95*) — Wrongfui, Death— Amount Allowed. 

Décèdent a woman 48 years of âge, wrongfully kllled, left a husband 
46 years old and eight chlldren, aged from 12 to 18. She had previous- 
ly done ail her family work except the laundry without a servant, and 
since her death the house had been cared for by El, a daughter of 15. 
Hdd, that the husband was entitled to recover $3,000 and the daughter 
$500; the other chlldren being regarded as having suflfered no pecuniary 
loss. 

[Ed. Note. — For other cases, see Death, Cent Dig. § 120; Dec. Dig. 
8 95.*] 

*For other casea see game topic & § kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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11. Deatii (§ 95*) — Of Ciiild— Amount Recovebed. 

Wliere a briglit healtliy boy 10 years of âge was killecl as the resuit 
of a collision between a launch 'and Certain submerged plies, the father 
was entilied to recover against the owuer of the piles $1,500. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 120; Dec. Dig. § 
93.*] 

In Admiralty. Libels by the State of Maryland, for the use of 
James V. Pryor and others, against Andrew Miller and another; the 
Mayor and City Council of the city of Baltimore, and Henry P. Mann 
and others, constituting the Board of County Commissioners of Balti- 
more County. Decree for complainants as against défendants Miller 
and wife, and dismissed as to the other défendants. 

Robert H. Smith, Raymond S. Williams, Arthur L. Jackson, Henry 
W. Fox, Jacob S. New,' Edward B. Eisenbrandt, and Philip B. Watts, 
for libelants. 

Morris A. Soper, Edgar Allan Poe, Edward H. Burke, James J. 
Eindsay, and Arthur D. Poster, for respondents. 

ROSE, District Judge. On August 5, 1909, the gasoline launch 
Oukid struck on submerged piles in the Patapsco river. It sunk. 
Five persons then on board were drowned. At least one claims to hâve 
been severely and permanently injured. 

By the law of Maryland : 

"Whenever the death of a person shall be eaused by wrongful act, neglect or 
default, and the act, neglect or default is sueh as would, if death had not en- 
sued, hâve entltled the party injured to malntaln an action and recover dam- 
ages lu respect, thereof, the persons who would bave been liable if death had 
not ensued shall be liable to an action for damages uotwith standing the death 
of the person injured. * » * Every such action shàll be for the beuefit 
of the wife, husband, parent and ehild of the persons whose death shall hâve 
been so càused,'"and shall be brought by, and in the name of, the stàte of Mary- 
land for the use of the person en titled to damages, andin every such case the 
jury may glye such danmges as they think proportioned to the injury resulting 
from such death to the parties respectlvely for whom and for whose benefit 
such action shall be brought. And the amount so recovered • * * shall 
be divided among the above-mentioned parties in such shares as the jury by 
their verdict shall find and direct." Code Pub. Gen. Laws Md. 1901, art. 67, 
m 1,2. 

Original and intervening libels bave been filed by the state of Mary- 
land to the use of James V. Pryor and Annie M. Pryor, parents of 
Frank S. Pryor, and to the use of Abraham Brown, husband of Kath- 
erine E. Brown, and to the use of Charles L. Brown, Ralph A. Brown, 
Eleanor M. Brown, and Edgar K. Brown, children of Katherine E. 
Brown, and to the use of George Thomas Leach and Eva C. Leach, 
parents of Willard T. Leach ; Frank S. Pryor, Katherine E. Brown, 
and William T. Leach being three of the persons who lost their lives by 
the sinking of the launch. Joseph C. Houck and Mary A. Houck, his 
wife, were also libelants claiming to recover, the latter for injuries suf- 
fered at the time of the accident, and the former for the loss of the 
service and companionship of his wife thereby occasioned. James G. 
Pryor, the owner of the launch, was also a party to the libel seeking to 
recover for the damage to it. 

"For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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I find from the évidence the facts to be as follows : One of the re- 
sppndents, Andrew Miller, is novv, and for a number of years bas been, 
a builder of wharves and bridges. Some years ago he bought a tract 
of some eight acres of land, lying along the north shore of the Patapsco 
river in Baltimore county about two miles east of the corporate limits 
of Baltimore Gity. He had the deed for this property made out to his 
wif e, who is an invalid and has been such for a number of years. 
Since the land was conveyed to her he testifies that he has managed it 
as he saw fît. He has not accounted to her for its rents or profits be- 
cause he has spent much more than they amounted to upon it. 

More than three years before the accident he decided to build a tim- 
ber bulkhead from each end of the shore line of his land. Thèse bulk- 
heads were each to be about 600 f eet long and were to run out into the 
river substantially at right angles vfith the shore line. It was his in- 
tention at some time to connect the ofï shore ends of thèse bulkheads 
with each other by the construction of another bulkhead in a direction 
which would be substantially parallel to the shore line. 

For convenience, that One of thèse bulkheads which ran into the 
river from the southwestern corner of the Miller land will be called the 
"South bulkhead," that which ran out from the Northwest corner the 
"North bulkhead," while the third or Connecting bulkhead will be called 
the "Western." 

.He expected some time to fiU in the space ihclosed by thèse three 
bulkheads and the shore line so as to make such space fast land. When 
this was donc his shore would be carried out about 600 feet. Some 
eight acres would be added to its area. Apparently this filling in was 
io bë p'ostponed utltil some indefinite time in the future. In the mean- 
while his plan was to construct the North and the South bulkheads and 
a part of the West. There would thus be left a space unobstructed by 
piling. Through this space his pile drivers could be towed to and f ro 
and timber and other materials could be brought into and taken out 
of the sheltered lagoon or harbor formed by the construction of a 
North and South and a part of the West bulkheads. Such a sheltered 
place would be of value to him, as his shore was otherwise much ex- 
posed to the wind and waves. For the purpose of storing his timber 
and other material within the lagoon, he planned to erect platforms 
standing out in its waters. 

The law forbade the construction of wharves, piers, or bulkheads on 
the Patapsco river within four miles of Baltimore City without a per- 
mit from the harbor board of Baltimore City, which permit he obtained 
in the summer of 1906. 

Miller testified that he intended to employ his men and machinery 
in doing this work when he was not using them in his buisness of 
building wharves and driving piles for other people. The work at this 
shore therefore proceeded probably much more slowly than would 
otherwise hâve been the case. 

By the early summer of 1909 the South bulkhead had been com- 
pletfid, or nearly so. Two or more rows of piles had been driven for 
its entire length. They had ail been eut off and capped. For more 
than half the distance a completed platform had been built on them. 
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Work had begun on the West bulkhead. Beginning at the West end 
of the South bulkhead four rows of piles had been driven northvvard 
for something over half the distance between the North and the South 
bulkheads. Thèse piles had not been eut off. At the time of the acci- 
dent they were standing about seven feet above the water. AU the 
piles for the North bulkhead had been driven. For 175 feet, or there- 
abouts, from the shore they had been eut off and capped. The plat- 
form over them was completed. For the next 200 feet, or thereabouts, 
they had been eut ofï but had not been capped. On the day of the ac- 
cident their tops appear to bave been from a foot to 15 inches below the 
water line. For the remaining 200 feet of the North bulkhead — that 
is, the 200 feet farthest out^the piles were still standing as they had 
been originally driven. They had not been eut off and projected from 
two to six feet above the water. The North bulkhead did not run out 
for the whole distance in one line. At a point about 400 feet from the 
shore it turned at right angles and ran south for some 40 feet. Then, 
making another right angle, it continued its westward course. The 
piles of the North bulkhead which on August 5, 1909, were visible 
above the water were those which extended from its western end to 
the bend in its line. Before any of thèse bulkheads were built, the 
water, afterwards partially inclosed within them, was part of the Pat- 
apsco river. Nothing lay between it and the main ship channel excépt 
an expanse of open and navigable water. The respondent Miller of- 
fered évidence which showed that that water was still navigable not 
only at the time of the accident but at the time of the hearing of the 
case in court. One of his witnesses, a tugboat captain, testified that he 
supposed he had taken his tug, drawing from 6 to 8 feet of water, into 
the lagoon 500 times. He said he had been in as late as the latter part 
of May or the first of June, 1910. 

Miller had fitted up his land as a picnic resort. He had equipped it 
with patent swings, bowling alleys, dancing pavillons, rifle ranges, and 
the like. During the summer of 1910, and before the accident, it had 
been frequently rented by him as such a resort. 

Miller did not undertake to say how long before the accident the 
submerged piles in the North bulkhead had been in that condition. 
The évidence satisfies me that they had been eut off at least six weeks 
before the date of the accident, and perhaps much longer. During 
those six weeks a number of boats struck on thèse piles. In the latter 
part of June, 1909, I^audmark Lodge A. F. & A. M. held a picnic at 
Miller's shore. Messrs. Robert L. Gill and W. G. Speed, members of 
the Baltimore bar, went down to the picnic in a launch. They ran on 
the same piles that afterwards caused the accident. They were moving 
at half speed at the time. Their launch had a bow four inches thick. 
They were aground for some while, but their boat was not injured. 

On July 4, 1909, George W. Williams attended the picnic of the 
Canton Methodist Episcopal Church at the same shore. He took some 
children out in a rowboat and went aground on the same piles. He 
saw another boat fast on them. 

One Charles M. Lubben was the owner of a launch. He had been in 
the habit of using it for hire in and about the harbor of Baltimore. 
180 F.— 51 
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One Sunday early in July, 1909, h€ was called on during a squall to 
take a baseball club from Wagner's Point to Miller's Park. He had 
33 people on board. He ran on thèse same piles. His launch was 
jambed between two of them. He made the people on board step 
to the port side of the launch and keep it fast down on the piles. There 
were two good swimmers aboard. They jumped overboard with a 
long line and swam ashore. Three or four rowboats came from Mil- 
ler's Park and took off the launch ail but four or five of those in it. 
When so lightened it floated ofï. It was damaged to the amount of 
$85. He sent the bill to Miller. Miller says he received it before the 
fatal accident but paid no attention to it. 

On the 16th of July Frederick S. White was at a picnic at the park. 
He hired a rowboat from Miller to take some children out rowing. 
He struck on the piles. 

The persons killed and injured on August 5, 1909, were members or 
friends of the Waverly Baptist Sunday School. Miller had rented his 
grounds for that day to that school. No steamer runs to the shore. 
The ordinary means of reaching it is by the trolley Unes of the United 
Railways. The cars run within a few yards of the land entrance to 
the park. This particular Sunday school came to the grounds in the 
cars. Miller was on the grounds that day. He suggested to the su- 
perintendent of the Sunday school to hire ail his rowboats for the day 
so that the school could hire them out at an advance to the persons who 
wanted to use them. The superintendent did not accept the sugges- 
tion. He sayS he did not care to hâve anything to do with the boats. 

The libelant, James G. Pryor, was a machinist. At the time of the 
accident he was about 28 years old. He knew ihow to build gasoline 
engines for use in motor boats. He had built or helped to build two 
or three before undertaking to build one for a boat of his own. He 
bought the hull of the launch for $65. He built an eight horse power 
gasoline engine, He installed that engine in the launch which he fitted 
up in other ways. He says that the launch in ail cost him $861. In 
this figure he includes the time he spent on it at the price he received 
for his labor as â machinist. He testifies that he could not hâve bought 
an engine of the same power and as well constructed for less than $325 
to $350. He lived in the vicinity of the Waverly Baptist Sunday 
School. Various jnembers of his family were connected with the 
school. He took his immédiate family and friends down to Miller's 
shore on his launch. He entered the lagoon from its west side ; that 
is to say, through the opening which Miller had left there for the pur- 
pose of afïording water ingress. His launch was 27 feet long with a 
6-foot 6-inch beam. Its cockpit was 14 feet long by 5 feet nine inches 
wide. It drew from 18 to 24 inches of water. When he arrived at the 
shore, he saw two other launches tied up within the lagoon. One of 
them belonged to Miller. It appears to hâve been a launch of about 
the same length as Pryor's. It had a cabin on it and was heavier in 
construction. ■ Shortly after Pryor reached the grounds, he invited the 
superintendent of the Sunday school and a number of other persons to 
go out with him for a short trip on the water. The invitation was ac- 
cepted.' He took the launch out through the opening of the West 
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bulkhead and returned the same way. When he came back with his 
first load he invited others to go. On the second and fatal trip there 
were on board 18 persons ; 11 of thèse were adults and 7 children. The 
latter ranged in âge from an infant in arms to boys and girls of about 
15. Pryor says the launch had seats for two more; that it was not 
overcrowded ; that he had previously had 21 full grown men in it at 
one time. There was scarcely any wind, and the water was smooth. 
When this party started out, Miller was on the wharf about to get into 
his own launch. Miller did not say anything to Pryor, and neither 
then nor at any other time told him or anybody connected with the 
Sunday school anything about the submerged piles. 

The persons who went out in the Pryor launch boarded it at a plat- 
form in front of the bathhouses. A breakwater extends north and 
south in front of the bathhouses and at about right angles to the plat- 
form on which it stands. It was necessary for the launch to run 
south to the end of the breakwater. It then turned west around its 
Southern end. It had then to lay its course for some distance in a 
northerly direction substantially parallel to the shore line. It had to 
do this because directly in front of the breakwater and about 200 feet 
out from it was a large platform upon which Miller had piled old tim- 
ber. When the launch had gotten by this platform, there appeared to 
be straight ahead an opening in the North bulkhead about 200 feet 
wide. Beyond the opening to the west, or riverward, there was piling 
projecting above the water. From the shore a platform ran out. The 
length and character of this platform would not hâve been very per- 
ceptible to one in the launch ; the view of it being in part obscured by 
another platform standing out in the waters of the lagoon, upon which 
latter platform was piled old timber. 

There was, of course, another apparent way to get out of the lagoon. 
Pryor could hâve gone out through the opening in the West bulkhead. 
He had been through that three times before. The west opening was 
f urther ofif. To go through it involved a sharp change in the course 
and would carry the launch farther from the shore. Pryor thought 
there was open water ahead. Like the other persons at previous 
picnics who became entangled in the piles under the water, he did not 
suspect their présence. 

At the request of the proctors for the libelants and respondents, I, 
in their company, visited the scène of the accident. It seems to me 
that Pryor did what many, if not most, men under the circumstances 
would hâve done. 

He says he was making from four to six miles an hour. He was 
steering the boat. His younger brother, himself an apprentice ma- 
chinist who had served four years at his trade, was managing the en- 
gine. The first warning he had of danger was when the launch struck 
the piles. ït rebounded from them and then again went forward 
against them. The engine was at once stopped. The water began to 
run in through a hole in the side of the bow. After the launch was 
raised, this hole was found to be about 14 inches long. At one end it 
was from 4 to 6 inches wide. It tapered to a point. Pryor called to 
those in the iaunch to come forward. He wanted to keep the bow of 
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the launch down on the piles so that the piles would prevent its sink- 
ing, but when the water ran in the women and children crowded away 
f roni it to the stern of the boat. He then called to his brother to help: 
him tear ofif the awnings. He siicceeded in getting most of them off 
when the stern went down, and those in the boat were thrown into the 
water. 

Some persons were out in the lagoon in rowboats. They at once 
started towards the launch. Other persons on shore got into other 
rowboats and came out to help. Two of the rowboats bound on this' 
mission themselves went aground on the piles, and delay was thus 
caused. 

When the Oukid struck on the piles, Miller in his own launch was in 
the lagoon and headed for the opening in its Western bulkhead. When 
his attention was called to the accident, he kept on through that opening 
and turned around the seaward side of the South bulkhead to get to 
the scène of the accident. His engine refused to work, and it was 
some time before he reached the spot. 

Five of those in the launch were drowned. Two of them were 
adults, Mrs. Brown and Frank S. Pryor. Three were children. Mrs. 
Houck, one of the libelants, was in the water for some time. She was 
in a serions condition for some hours after the accident. She was 
confined to her bed for several weeks thereafter. She claims to hâve 
been permanently and seriously injured. 

Under thèse circumstances, respondents say that this is not a case 
of admiralty and maritime jurisdiction: First, because the place in 
which the accident happened is not within the admiralty jurisdiction ; 
and, second, that the admiralty has no jurisdiction to enforce the lia- 
bility imposed by the Maryland form of Lord Campbell's act. Thèse 
contentions will be considered in the order in which they bave been 
stated. 

Section 48 of article 54 of the Code of Public General L,aws of 
Maryland gives to the proprietor of land bounding on any of the nav- 
igable waters of the state the exclusive right of making improvements 
into the waters in front of his land, and déclares that such improve- 
ments shall pass to the successive owners of the land to which they are 
attached as incident to their respective estâtes. 

The Millers say that by virtue of this provision of law the water 
where the launch sank was no longer public water, but was their pri- 
vate property. A number of Maryland cases were cited in support of 
this contention. I do not think that any of them sustain it. 

Under the Maryland law the right to make improvements in naviga- 
ble waters is a mère privilège of acquirins iperty by reclaiming it 
from the water. Until the improvement is ompleted no title is ac- 
quired by the adjacent owner. Western Maryland T. R. Co. v. Balti- 
more City, 106 Md. 567, 68 Atl. 6 ; Giraud v. Hughes, 1 Gill & J. (Md.) 
249 ; Casey v. Inloes, 1 Gill (Md.) 430, 39 Am. Dec. 658 ; Hawkins 
Point Lighthouse (C. C.) 39 Fed. 86. 

The contention of the Millers in this respect is untenable for another 
reason. It is not in the power of any state to say that the admiralty 
shall not hâve jurisdiction over any waters which but for that legisla- 
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tion would be subject to that jurisdiction. Workmen v. New York 
City, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 

The waters in which the accident happened were navigable in fact. 
Tugboats drawing from six to nine feet of water habitually make 
commercial use of those waters. Being navigable in fact, they are 
navigable in law. The Daniel Bail, 10 Wall. 563, 19 L. Ed. 999. 

It is immaterial who has the title in the soil under water which is 
navigable. 

In Panama R. R. Ce. v. Napier Shipping Co., 166 U. S. 280, 17 
Sup. Ct. 672, 41 L. Ed. 1004, the accident occurred in a slip between 
two piers. The piers and the slip were the private property of the 
respondents. It was held the admiralty jurisdiction extended over 
such waters. 

The dry dock in which the steamship Jefferson was at the time sal- 
vage service was performed on her was private property, yet the 
steamship was within the admiralty jurisdiction. Steamship Jefferson, 
215 U. S. 130, 30 Sup. Ct. 54, 54 E- Ed. . 

But, secondly, it is said that the Maryland form of Lord Camp- 
bell's act does not give any right which can be enforced in admiralty. 
Mr. Burke, the junior advocate for the respondent Miller, has sub- 
mitted a very learned and ingénions argument in support of this con- 
tention. He says that the Maryland act provides that the jury may 
give such damages as they may think proportioned to the in jury, and 
that the jury shall direct in what proportions the amount recovered 
shall be divided amorig the parties. He argues that participation of 
the jury is an essential part of the process given by the Maryland act. 
The courts of admiralty hâve no juries. Therefore he says the right 
given by the Maryland statute cannot be enforced in the admiralty. 

There is no question that a jury trial under the Maryland statute 
may be waived in the Maryland courts. Wherever Eord Campbell's 
act has been adopted in any form in any of our states, the right of 
action given has been a right of action at common law. By ail, or 
nearly ail, of the state Constitutions, the parties to an action at com- 
mon law are entitled as of right to a jury trial. The language of the 
Maryland statute makes the participation of a jury no more and no less 
essential to the giving of the relief sought than do the constitùtional 
provisions in other states. That in a proper case, where some form 
of Lord CampbeH's act is law, recovery may be had in admiralty for 
injuries resulting in death, is now settled law. 

In a number of cases extending over a séries of years this court has 
held itself compétent to give such relief. I hâve no question that 
under the allégations and proof this case is one of admiralty jurisdic- 
tion. 

In passing on the merits it will be convenient to consider first 
whether the deaths and injuries were caused by the wrongful act, neg- 
lect, or default of the Millers. Her advocates at the hearing conceded 
that Mrs. Miller is liable if Mr. Miller is. She allowed him to man- 
age the property as he saw fit. The neglect and default of Miller to 
give warning that there were submerged piles at the place of the ac- 
cident was its proximate cause. It is true that the respondents hâve 
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offered testimony of experienced tugboat captains to the effect that 
when they see a line of capped piles rùnning out from the shore, and 
then apparently clear water and beyond a line of piles standing above 
the water, they suspect that there may be submerged piles between the 
capped shore piles and the high standing seaward piles. I do not ques- 
tion this évidence. A vessel as large as a tugboat would scarcely run 
the risk of going close to shore in unknown waters when those on 
board saw that piling opérations had been going on in the vicinity. 
Miller testifies, as do several persons in charge of the city's wharf and 
pier construction, that they are npt in the habit of marking piles dur- 
ing thetime which elapses after those piles hâve been eut off below the 
watef line and before they are capped. They say that if high piles be 
left at the seaward end of the row it is sufficient notice that there 
hiay bè danger inside them. I do not think that this évidence has 
much relevancy to the question in hand. Miller used his shore for a 
spécial and particular purpose. The standard of care to which he 
must be held is in large part fixed by the nature of the use to which he 
was putting his property. He had fitted up his grounds as a picnic 
resort. He rented them for that purpose and derived a revenue there- 
from. He was bound to Consider the probable use to which the per- 
sons who frequented the shore at his request would naturally put his 
grounds, and the waters adjacent thereto. He kept rowboats for hire. 
That was a représentation that his lagoon was safe for rowboats. 
I do not think that it was. It is true that none of the rowboats which 
ran on the piles were upset, It does not f ollow that they were not 
thereby put in danger of upsetting. There are a great number of 
power boats now in use. The keeper of any picnic shore near a large 
city like Baltimore must know that people would sometimes come to 
that shore in power boats and launches. He knew that power boats 
had come in before. He says that he had told some of thèse boats to 
keep out. He does not ciaim that he ever told anybody connectedi with 
this boat to stay away. He admits he was standing on the wharf at 
the very moment the Oukid started on its fatal trip. The bill which 
he admits he received from Lubben warned him that there was dan- 
ger. He kept his own launch in the lagoon. It was at the wharf at 
the time Pryor's boat started on its last trip. He must hâve known 
that many persons perfectly compétent to run power boats in moderate 
weather were not experienced navigators used to the management of 
large vessels. 

I f eel that in not giving some warning that this stretch of apparently 
open water was not safe, as it appeared to be, he was négligent, and 
greatly so. 

The fact probably is that Miller knew a great deal more about 
wharf and bridge building and pile driving than he did about keeping 
a picnic resort. He doubtless thought that if he furnished the grounefe 
and provided some amusements on them he had donc ail that was in- 
cumbent on him. He knew the piles were there. It does not seerh 
to hâve occurred to him that everybody else would not know it as well. 
His miiid and attention were concentrated on his pile driving work. 
He says himself that after the accident somebody told him that ail on 
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the launch had been saved. He testifies that he made no further in- 
quiry and sailed some miles away on his launch to visit a place where 
his men were at work. I do not mean that he gave no thought to the 
picnic business. As to some of its détails he was very careful and 
methodical. A couple of days after the accident at which five persons 
connected with the Waverly Baptist Sunday School were killed in 
front of his grounds, the school received f rom him a bill for $2.30 for 
broken dishes. 

I doubt not that he has worked very hard for ail he has. I re- 
gret to be called on to pass a decree which may perhaps bear heavily 
upon him. I cannot escape from the conclusion, however, that the 
accident happened because he did not take some précautions which he 
could hâve taken and should hâve taken. 

The respondents contend that the libelant, James G. Pryor, brought 
about the accident by careless and incompétent navigation. I do not 
feel that this criticism is well founded. Mr. Pryor seems to bave been 
perfectly compétent to manage his launch in good weather and smooth 
water. I do not think that the launch was overcrowded, bearing in 
mind the condition of wind and weather. The accident happened be- 
cause the launch ran on the piles which stove a hole in its bottom. 
It really makes in this case very little différence whether Pryor was 
or was not in fault. Miller, from my point of view, certainly was. It 
is admitted that Pryor's négligence, if there was any, could not be im- 
puted to the other persons on the launch. It is relevant merely with 
référence to his claim for the damage done his launch. 

The libelants say that the mayor and city council of Baltimore, 
which is the corporate title for the municipality of Baltimore City, is 
liable. They say chapter 148 of the Acts of 1908 of the General As- 
sembly of Maryland conferred upon the city of Baltimore "power to 
provide for the préservation of the navigation of the Patapsco river 
and tributaries. * * * To provide for the improving, cleaning 
and deepening of said river and tributaries and the removal therefrom 
of anything detrimental to navigation or health, * * * and to 
authorize the érection and maintenance of , and to make such régula- 
tions as it may deem proper, respecting wharves, bulkheads, piers and 
piling, and the keeping of the same in repair so as to prevent injury to 
navigation or health." 

The act further empowers the city to "provide for the appointment 
of such officers and employés as may be necessary to exécute the afore- 
going powers and to impose fines and penalties for a breach of any 
ordinance passed in conformity with the act." 

By municipal ordinance approved April 10, 1909, the harbor board, 
one of the municipal boards, was directed to require ail private wharves 
or bulkheads that are decayed or defective, or likely to be injurions to 
navigation or to health, to be rebuilt or repaired within a reasonable 
time to be prescribed in a written notice not less than 30 days, to be 
servedi on the agent, owner, or occupier of such wharf or bulkhead, 
and imposed a fine of $10 a day on any such agent, owner, or oc- 
cupier who failed to comply with the rcquirements of the notice. 

It was admitted that the city made no inspection of Miller's work 
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while it was in progress, and that it was not its practice to make any 
inspection of like constructions beyond observing whether they did or 
did not extend beyond the pier-head line. 

If the city is charged by tlie act of assembly with any duty to keep 
safe navigation of the portion of the river included within the ex- 
terior lines of Miller's bulkhead, and if the ordinance above referred to 
has been passed in partial discharge of that duty, no attempt has been 
made by the city to enforce said ordinance with relation either to Mil- 
ler's bulkhead or to other bulkheads or constructions of a similar kind. 

More than half a century ago the Court of Appeals of Maryland 
declared : 

"It Is a well-settled principle when a statute confers a power upon a cor- 
poration to be exercised for the public good, the exercise of the power is not 
merely diseretWnary but imperative, aud the words 'power and authority' 
in such case may be construed' 'duty and obligation.' " Mayor & Oity Oouncil 
of Baltimore v. Marriott, 9 Md. 174, 66 Am. Dec. 326. 

In that case the city was held liable to an individual who had slipped 
on the ice which had been allowed to accumulate on one of the city's 
sidewalks. There was a city ordinance which required the removal of 
snow and ice. The city had made no attempt to enforce it. The 
principle stated in Marriott's Case is still the recognized law in Mary- 
land. 

A municipality which does not prevent boys f rom making a practice 
of coasting on its streets is liable for injuries occasioned by their 
sleds. Taylor v. Mayor of Cumberland, 64 Md. 68, 30 Atl. 1037, 54 
Am. St. Rep. 759. 

When it allowed "cows armed with dangerous horns and equip- 
ped with annoying bells" to wander in its streets, it was liable for in- 
juries occasioned to a passer-by who was "violently horned, tossed, 
thrown, and trampled upon." Cochrane v. Frostburg, 81 Md. 54, 31 
Atl. 703, 37 L. R. A. 728, 48 Am. St. Rep. 479. 

It is liable to a foot passenger knocked down by a bicycle when it 
had permitted bicycle riders, in spite of a municipal ordinance to the 
contrary, to ride on the streets and sidewalks at an immoderate rate 
of speed. Hagerstown v. Klotz, 93 Md. 437, 49 A. 836, 54 h. R. A. 
940, 86 Am. St. Rep. 437. 

The libelants assert that a submerged obstruction in navigable water 
is in itself a nuisance. They rely on Harmond v. Pearson, 1 Camp- 
bell, 515., In that case Lord Ellenborough said: 

"It is a peremptory law of navigation that, when any substance is sunk 
in a navigable river so as to create danger, a buoy should be placed over It 
for the safety of the public." 

The same rule was laid down in Philadelphia, Wilmington & Balti- 
more R. R. Co. V. Philadelphia & Havre De Grâce Steam Towboat 
Co., 23 How. 217, 16 L. Ed. 433. 

Their contention, therefore, may be briefly summed up as follows: 
The submerged pile was a nuisance. The city was given power to 
compel its removal. The city did not exercise reasonable diligence or 
any diligence whatever to cause the pile to be removed, and is liable. 

It will be noticed that ail thèse Maryland cases are cases in which 
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the city failed to keep its streets and highways free of nuisance. A 
similar rule has been applied to county roads and bridges. County 
Commissioners of Anne Arundel County v. Duckett, 30 Md. 468, 83 
Am. Dec. 557. 

The language in which the principle is stated, it is true, is broad 
enough to render the city liable for things otlier than those which af- 
fect the use of its streets; but I do not find in any of the authorities 
citedi, or with which I am familiar, that in point of fact this liability 
for the simple nonuse of powers given to it has in point of fact ever 
been extended beyond the class of cases above mentioned. 

Ordinarily the law is said to be that municipal corporations are not 
liable for either négligent omissions or commissions in the perform- 
ance of duties for which they receive no pecuniary profit, but which are 
imposed upon them as mère governmental agencies to which, how- 
ever, there is one well-established but anomalous exception, and that 
is the rule which holds municipal corporations liable for permitting 
their streets and highways to be defective or out of repair. Gullik- 
son V. McDonald, 62 Minn. 378, 64 N. W. 813. 

Municipal liability for not keeping its streets safe extends in Mary- 
land further than is stated in the case above mentioned. But the 
Maryland courts do recognize that thére is a distinction and that for 
the nonexercise of some of its powers the city is not liable. 

The Court of Appeals has said : 

"The Power to pass health ordinances like thèse is derived from what Is 
known as the police power of the state, and it was delegated to be exercised, 
not for the benefit, or in the interest of, the city in its corporate eapacity, 
but for the public good. Commissioners and other officiais acting under such 
ordinances and enforcing such régulations perform duties and occupy posi- 
tions similar, in légal efCect, to that of police officers, and it is well settled 
that such officers appointed by a city are not its agents or servants, so as to 
render It responsible for their unlawful or négligent acts in the discharge of 
their duties." Boehm & Loeber v. Mayor & City Couneil of Baltimore, 61 Md. 
265. 

The city certainly cannot in every case be held responsible to individ- 
uals for injuries they may suffer by its failure to use ail the powers 
which it has. For example, an lowa city was sued by one who said 
that the agents of the city had called on him to assist in moving a coffin 
in which was the corpse of one who had died from smallpox. Hé was 
not told that the case was a smallpox case. He communicated the dis- 
ease to his two children, and they died from it. He sought to hold the 
city liable. The court said : 

"The conséquences of the doctrine contended for would be startlin" and 
alarming. The sections of the laws referred to by him authorize a cily, in 
the same language that the powers are eonferred, which were exercised in 
this case, to maiutain a police organization, flre companies, and employ a 
physician for the poor. The principle which would hold the défendant liable 
for the négligent acts hère complained of would compel a city to respond in 
damages for the negleet of its police to suppress a riot, the failure of its 
flremen to arrest a conflagration, and the négligence of its physician in pre- 
scribing for a patient. * * * The true doctrine in that the powers eon- 
ferred in the sections we hâve been considering are of a législative and 
governmental nature for a defective exécution of which the city cannot be 
held liable." Ogg v. City of Lansing, 35 lowa, 498, 14 Am. Rep. 499. 
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I do not feel that a court of admîralty would be justified in extending 
the principle laid down by the Court of Appeals of Maryland -in Mar- 
riott's Case, supra, to nuisances other than those which afïect the city's 
streets and highways in spite of the somewhat broad language in which 
the highest court of Maryland has stated the principle under which it 
holds that the city is responsible for permitting nuisances in its streets. 

The libelants say that they do not ask any extension even in the ap- 
plication of the doctrine of Marriott's Case. They say that navigable 
water is a public highway, and that if the city is responsible for not 
exercising powers given to it for the purpose of keeping its highways 
free pf nuisances it is responsible for not exercising the power it has 
to keep the waters of this lagoon free of nuisance. The authorities, 
however, are to the efïect that navigable water within the corporate 
limits of the city or over which the city is given control is not a high- 
way in the same sènse as is a city street. As has been said, "the ob- 
ligation to keep streets and highways in a safe condition for public use 
cannot be invoked against" a municipality, "for, while the river is a 
highvi^ay for the passage of vessels, that portion of it which happens to 
be embraced within the boundaries of a city is not one of its ways so as 
to burden it with the duty of removing obstructions and keeping it safe 
for navigation." Coonley v. City of Albany, 132 N. Y. 149, 30 N. E. 
382. 

The law of Ohio required the city to cause ail public hisrhways to be 
kept open and in repair and free from nuisance. The libelant's vessel 
struck on a snag or other submerged obstruction in the harbor of 
Cleveland. The Circuit Court of Appeals for the Sixth Circuit, speak- 
ing through the mouth of then judge, now Mr. Justice Lurton, said 
that, while a harbor is in one sensé a highway, it is nôt a highway in 
the sensé that its streets, alleys, and roads are, and that it knew of no 
principle of maritime law by which a municipality is responsible for 
the navigable character of the waterways within its limits. Faust v. 
City of Cleveland, 131 Fed. 810, 58 C. C. A. 194. See, also, Good- 
rich et al. v. City of Chicago, 20 111. 447. 

The only case which I can find in which a municipality has been held 
liable for not removing an obstruction in navigable -v^raters i s that of 
Winpenny V. Philadeiphia, 65 Pa. 137. .■ . 

The law made it the duty of the city councils to keep the navigable 
waters within the city oï ï'hiladelphia forever open and free frorn ob- 
struction. The court there said that were it not for the, mandatory 
language of the statute there would be no such liability. 

I am theref ore of opinion that the city is noi liable in this case. 

There is, if anything, stîll less ground for imposing liability upon 
the county commjssioners of Baltimore county. They are sued be- 
cause, as the local governing body of Baltimore county, they are under 
obligations to keep its roads, bridges, and highways free and unob- 
structed. 

I shall proceed to state my conclusions as to the amount which the 
libelants should recover against Andrew and Kunigurda Miller. 

Frank S. Pryor was 19 years of âge. He received $4.50 a week as a 
machinist apprentice. He paid $3.50 of it to his father. His father 
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f urnislied him with board, lodging, and clothing. He did work around 
the house of a pecuniary value. If he had lived ten months longer he 
would hâve completed his time as an apprentice and would hâve be- 
come a journeyman. He would then bave received $3.25 a day for the 
first six months, $2.50 a day for the second six months, and after that 
not less than $2.75 a day. 

The law of Maryland limits the amount which parents can recover 
for the death of their miner child to such pecuniary benefit as they can 
reasonably expect from him before he attains the âge of 21 years. 
Agricultural Ass'n v. State, 71 Md. 86, 18 Atl. 37, 17 Am. St. Rep. 507. 

In this case I shall allovi^ them $700. 

I shall allow James G. Pryor $100 for injury to his launch. 

Mrs. Mary A. Houck was 55 years of âge. Although her head was 
for the most part kept above the water, it was some time before she 
was taken out of it. The fright and exposure made her seriously, and 
for some hours critically, ill. She was confined to her bed for nearly 
four weeks after the accident. She had been a strong, hearty woman, 
who did ail the family work, including the washing. It is admitted 
that before the accident she was somewhat hard of hearing. She and 
her family say that immediately after it she grew very deaf and stil! 
remains so. Thèy say that her eyesight before August 5, 1909 was 
good; that since then it has become bad. They claim that, whereas, 
she was formerly a normal person of agreeable manners and disposi- 
tion, she has since become exceedingly irritable. They assert that she 
is unwilling to talk on any subject except religion and the accident. 
There is some clàim that she no longer can do the household work to 
which she had been accustomed. I saw her on the stand and heard her 
testimony and that of the witness who deposed as to her condition. I 
believe that the accident was a great shock to her. I hâve no doubt 
that it aged her, accomplishing in a few minutes what would otherwise 
in the course of nature hâve taken some years to bring about. I make 
an allowance of $1,000 to her and $500 to her husband, Joseph C. 
îlouck. 

Mrs. Katherine E. Brown was a woman 48 years of âge with a hus- 
band aged 56 and four- children, ranging in âge from 13 to 18. She 
did ail her family work, except the laundry. The family kept no serv- 
ant; a woman being brought in weekly to do the washing. She had 
some assistance in the spring and fall housecleaning. Since her death 
the house is being cared for by a daughter, Eleanor M., a girl of 15. 
1 think the husband in this case should hâve $3,000 and the daughter 
Eleanor $500. I do not find that the other children hâve suffered any 
pecuniary loss. 

There remains the case of Willard T. Leach, a bright, healthy boy 
of 10 years of âge. Hère I am limited by the reasonable expectation 
of the pecuniary benefit which his parents would receive from him be- 
fore he arrived at the âge of 21 years. It is almost impossible, of 
course, to make any estimate of what this sum would be. After the 
best thought that I can give to the question, I hâve decided to allow 
$1,500. 
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GREENHALL v. CARNEGIE TRUST OO. et al. 
(District Court, S. D. New York. August 5, 1910.) 

1. WiTNESSES (§ 400*)— Effeot of Testimont— Impeachment. 

A party calling a witness only vouches for his truthfulness to the es- 
tent tUat he camiot tUereaf ter impeaeh hls général credibility in the 
formai ways recognized by law ; tlie party being permitted to sliow that 
tbe facts stated by the witness are uutrue. 

[Ed. Note. — For other cases, see Witnesses, Cent. DIg. § 1268; Dec. Dlg. 
§ 400.*] 

2. Banketjptcy (I 172*) — Corporations— Intehest of Bankbupt— Sale of 

ASSETS— AVOIDANCE. 

Where between the passing of a bankruptcy adjudication and the ap- 
pointment of a trustée the assets of a corporation in whlch the bankrupt 
was a large stocliholder were sold at the instance of the majority stocli^ 
holders in such a manner and for such a considération as to préjudice 
the banlirupt's estate, and to apply the bankrupt's interest to an indebted- 
ness owlng to a single créditer, the sale was subject to vacation by the 
trustée af ter his appointaient, suing as a stockholder for alleged abuse 
by the majority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 220; Dec. 
Dlg. § 172.*] 

3. Bankbuptcy (i 299*)-^ Action bt Trustée— Defect of Parties. 

An objection that there was a defect of necessary parties In a suit by 
a bankrupt's trustée to set aside a sale of the assets of a corporation 
which was prejudicial to the bankrupt's estate was available only so far 
as justice could not be done without the présence of the omitted parties, 
and would not be allowed to prevent relief which could be given as be- 
tween the parties before the court, which would not affect the rights of 
the omitted parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 448; Dec. 
Dlg. § 299.*] 

4. Bankruptcy (§ 311*) — Claims—Preferencb— Vacation. 

Where a trust eompany, in connection wlth a sale of the assets of a 
corporation which was voidable as agalnst the estate of a stockholder, 
assumed obligations of the stockholder owlng to certain creditors, such 
obligations either directly at law or indirectly In equity fcecame valid 
until set aside as agalnst the stockholder's estate in bankruptcy on the 
vacation of the transaction, unless the obligées were aware of the whole 
situation. 

[Ed. Note. — For othèr cases, see Bankruptcy, Cent. Dlg. §§ 497-500; 
Dec. Dig. § 311.*] 

5. Bankbuptcy (§ 185*) — Avoidabi,tî Transfers— Ai'firmance— Election. 

Where after a transfer of a corporatiou's assets, which was voidable 
as agalnst the estate in bankruptcy of a stockholder, the stockholder's 
trustée flled a bill to stet aside the transfer on the theory that the stock- 
holder, being the ovvuer of ail the securities of the corporation, was in 
fact the corporation itself, and that the conveyance was in fraud of the 
trustée'» rights, and prayed that the purchaser of the assets be compelled 
to aceount and refund ail moneys and property of the banl^rupt received 
byit to the trustée, and In an amended bill prayed that the assets and 
securities be returned to the corporation, due to a change in the alléga- 
tion as to the stockholder's ownership of the corporate stock, the flling 
of the original bill did not amount to an élection by the trustée to af- 
flrm the sale. 

-[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 239; Dec. 
Dig. §185.*] 

•For other cases see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Election of Remédies (§ 10*) — What Constitutes— "Election." 

A mlstaken assertion of an alleged light cannot be an "élection" be- 
cause an élection can conslst only in a choice between two inconsistent 
remédies, existing and not fancled. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dlg. § 13; 
Dec. Dlg. § 10.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2329-2336.] 

7. Bankkuptcy (§ 302*) — Sbtting Aside Transfer— Plbading— Amendment. 

Where a bankrupt's trustée filed a bill to set aside a transfer of the 
securitles of a corporation in which the bankrupt was a stockholder, and 
alleged that the bankrupt being the owner of ail the securitles was in 
fact the corporation itself, and that the conveyance was In fraud of the 
trustee's rlghts, i)raylng an accounting and a relundlng to the trustée of 
ail the moneys and property of the bankrupt received by the purchaser, 
the court was authorized to permit an amendment on it appearing that 
the bankrupt was only a partial owner of the corporation's stock, so as 
to allège that fact, and to pray a ret'undmeut to the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

8. Pleading (§ 36*) — CoNCLu.siVENEss— Effect of Amendment. 

Where an original bill lias been amended so as to change the allégations 
and prayer, the original bill, while admissible as an admission, does not 
constitute an estoppel as against the complainant. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 86 ; Dec. Dig. § 
30.*] 

S. Bankruptcy (§ 390*) — Dischaege — Rights as to Pending Litigation. 

Where a transfer of a c.or]X)ration's assets was invalld as against the 
trustée In bankruptcy of a stockholder, and the effect of a vacation there- 
of would be to resuscitate debts ôf the stockholder which would bave 
been pald by the purchaser ont of the corporation's property had the 
transfer been sustained, the bankrupt never having been discharged and 
the time having expired within which a discharge could be granted to 
him, the court would, upon the transferee's objection, compel his jolnder 
as a party and the litigation of the Issue of the payment of such debts as 
between hIm and the purchaser. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §| 627-636; 
Dec. Dig. § 390.*] 

Bill by Charles L. Greenhall, as trustée in bankruptcy of Joseph 
Fleischman, against the Carnegie Trust Company and others. Decree 
for complainant. 

This Is a final hearing of a bill In equlty brought by a trustée in bankruptcy 
to rescind a contract which bas been performed and which was executerl on 
March 27, 1909, between the National Center Realty Company, a New York 
corporation, and one Moorehead, acting In the Interest of the Carnegie Trust 
Company. The National Center Realty Company was the owner in fee of a 
hôtel in the borough of Manhattan, Le Marquis, situated between Pifth and 
Sixth avenues. Thls property was Incumbered by three mortgages, the flrst 
in the suni of $350,000, the second in the sum of $29,000, and the third, 
$17,740.92. There were also valid liens on the property for taxes, etc., amount- 
Ing to §31,660.11, making In ail $428,401.03. The title to the hôtel had orig- 
inally and In March, 1908, been In the bankrupt .Joseph Fleischman In fee, 
and upon that day he conveyed to the company his interest, his wlfe jolniiig 
in the deed to release her dower. In the exchange for the property, Fleisch- 
man received out of the total capital stock of 600 shares, himself 498, his 
wlfe received 100 shares, and 2 shares were given to two persons who by 
the testlmony are sald to hâve pald for them in full. The complainant does 
not challenge the orgaiiizatlon of the company, but asserts that Fleischman 

*For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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romained the owner of 498 shares of stock from that day uutil his adjudica- 
tion In January, 1909. By tbe contract In question Moorèhead, acting tor the 
Carnegie Trust Compaiiy, was to accept the fee of the property sùbject to the 
liens, aggregatmg $428,401.03, and was to pay certain iudébtedness of Fleisch- 
œan, as foUows: To the Carnegie Trust Company, $05,072.84, to the Northern 
National Bank, $7,768.45, to O. C. Dlckinson. ,fl,215.13, and a further iu- 
débtedness to the Carnegie Trust Ctompany of $19.490.80. Moorèhead was also 
to pay to the i^ealty Company a balance of $2,451.75. The aggregate of ail 
thèse payments amounted to $525,000, which was, in f act, the agreed valuation 
stated in the contsract between the parties. In addition, the National Center 
Realty Company was to eonvey ail its stock to the vendee, and to get the rés- 
ignation of the three directors of that conipany. Included within the ternis 
of the contract and as part of the purchase priée were also certain bonds and 
stocks of a New York corporation known as "Roman Baths," ail of which 
were at that time In the possession or under the control of the Carnegie 
Trust Company, and a description of which is given below. The National 
Cent«r Realty Company executed a deed on the 29th day of March. 1909. to 
Moorèhead, and he paid to the realty company the sum of $626.68, the dif- 
férence between which and the balance of $2,451.75 specifled in the contract 
being due to some adjustments of expeuse^. interest, and the fées of Limburg, 
counsel for the stockholders other than Fleischman. Moorèhead also deliv- 
ered.all of the securities of Roman Baths to Limburg, to be distributed, as 
wili appear later. The proof does not show whether the indebtedness due 
from Fleischman to Dlckinson and the bank has in fact been paid. Fleisch- 
man was adjudlcated a bankrupt on January 19, 1909, and a trustée was ap- 
polnted in A]>ril, 1909,' ail the transactions heretofore mentioned being be- 
tween the date of adjudication and the appolntment of the trustée. Moorè- 
head and the Carnegie Trust Company both knew of hls bankruptcy and 
that he had been adjudlcated before any of tlje transactions recited. 

Prior to any proceedinga In hankn^ptcy against Fleischman, he had been 
the owner of substantially ail the stock Of a corporation known as Fleisch- 
man's Baths, owning the.lease of a property on the qorner of Forty-Second 
Street and Sixth avenue, in. the borough of Manhattan. TJpon this property 
he had leased pa,rt of a large building, awong other pnrposes, to run Tnrkish 
and Roman baths, and had procured much çrf the money to furnlsh thi^ prop- 
erty from the Carnegie Trust Company. The documents creating ail this In- 
debtedness mentioned the fact that he borrowed the money for the purpose 
of building the Fleischman Baths. At the time the Carnegie Trust Company 
lent him this money it took notes of the Fleischman Baths, indorsed, by 
Fleischman. The money so obtained Fleischman used In performance ôf a 
contract between himself and Flelsohman's Baths, by which he was bpund 
to erect the building and furnish it, and In exchange was to obtaln the total 
Issue of stock of tbose baths, ivhlcti stock he pledged. In turn, to the Car- 
negie Trust Company as collatéral seeurity for thèse advances so made by 
them In the prosecution of the work. Fle^scliman's Baths also Issued a séries 
of bonds, secured by a mortgage, and covering ail its property. It does not 
deflnitely appear to whom thèse bonds were issued in the first instance or 
who became the owner, but Fleischman çwears that he, who in some way 
got possession of them, delivered them to the trust Company as substituted 
collatéral for the stock, which he thereupon took back to his own possession. 
Subsequently the trust Company .flled a creditor's séquestration bill agalnst 
Bleischman's Baths in the United States Circuit Court for this district. An 
order of sale passed in that suit and the , property was purchased by one 
Graham, who paid for it by turning in the' bonds. Fleischman's Baths had 
no property except that which was covered by the bonds, and consequently 
the whole assets passed to Graham. He thereupon organlzed a New York 
corporation by the name of Roman Baths, conveyed the assets to this corpora- 
tion in return for an issue of stock and bonds, and a part of thèse he trans- 
ferred to the Carnegie Trust Company, presumably proportionate to the trust 
company's holdings In the bonds of Fleischman's Baths, although that fact 
does not detiniteiy appear. Thèse securities, or at least a part of them, were 
those which the trust Company was to deliver under the contract of Jlarch 
27, 1909. • 
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At the time of his flllng of the petitioa in bankruptcy agalnst Fleischman, 
the record ownershjp of the stock in the National Center Realty Company 
was as follows: 1(X) shares in the iiame of Julia Fleischman, the banknipt's 
wife, 498 shares in the name of Fleischman, 1 share each in the name of the 
tvvo original directors or their assignées. Prior to that time Fleischman, for 
a valid considération, had horrowed money of George R. Read & Co., aud as 
collatéral security had indorsed and delivered certificates for 298 shares of 
stock. The 200 shares of stock which he did net pledge to Read he had in- 
dorsed and 100 shares he says he had given to his nièce, Clara SimoTi, and 
100 to his son, Rudolph Fleischman. Clara Simon testified that he gave her 
the shares of stock in question because of his unsiiccessful investment of other 
property of hers, the whole management of her pecuniary affalrs having been 
in liis hands for some time. The son, Rudolph Fleischman, the bankrupt says, 
got the shares of stock because of advauces to his father in a joint enter- 
prise between them in the florist business. Fleischman also testifles that of 
the 298 shares of stock which he pledged to Read he had already given 100 
to his wife upon her complalnt that she had not received enougli for her dower 
in the hôtel property at the time of the organization of the National Center 
Realty Company. On îlareh 20, 11)09, at the tinie of the performance of the 
contract hère in question, the trust company delivered the Roman Baths se- 
curities to one Hei-Lert Uniburg wlio distributed them in the same propoi'- 
tlon to Clara Simon, Rudolph Fleischman, Julia Fleischman, and Read & Co. 
as the holders theretofore had of the stock in the National Center Realty 
Company. George R. Read & Co. gave up that stock which they held as se- 
curity and took stock and bonds of the Roman Baths in place thereof. The 
trust company at the same time received ail the stock of the National Center 
Realty Company and the résignation of its directors. 

Edmund L. Mooney, for complainant. 
Garrard Glenn, for défendant Trust Co. 

HAND, District Judge (after stating the facts as above). At the 
outset I must clear up the confusion which appears to hâve arisen from 
the fact that the complainant has called witnesses by whose testimony 
he does not wish to be necessarily bound. It cannot be too often re- 
peated that to call a witness is not in any sensé to vouch for the truth 
of what he says. It does, at least at law, prevent one from impeaching 
his gênerai credibility in the formai ways recognized, but that is ail. 
I shall not hesitate, and the master must not, to accept so much, and 
onh^ so much, of any of the testimony as commends itself as reason- 
ably true, regardless of whether it makes against the défendant or not. 
Of course, there must always be some évidence as the basis of a ju- 
dicial conclusion, but the légal methods of inference from the évidence 
are absolutely dépendent upon the usual processes of ordinary thought, 
and the law has never attempted to regulate them. If the master does 
not accept the stories of the Fleischmans to contradict the prima facie 
ownership arising from the stock records, coupled with Fleischman's 
statements in his schedules and elsewhere, he is free to do so, andi I 
shall do so, if the issue becomes material. 

The first and important considération is whether the trustée as a 
stockholder in the realty company has been abused by the majority by 
the sale of its property. I shall disregard the question of whether 
under the law of New York a corporation may sell out ail its assets 
without the unanimous consent of its stockholders, because I think 
that from any point of view this sale was voidable as ao-ainst the trus- 
tée in bankruptcy acting in the right of the corporation. The con- 
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trolling considération is the actual transaction between the realty Com- 
pany and the trust company. The written contract provides for the 
payment by the trust company of $525,000 and the securities of the 
Roman Baths. Since it is plain that from tlie point of view of the 
trustée in bankruptcy there was no cash paid beyond the trivial sum of 
about $2,000 and the assumption of about $428,000 of liens, the de- 
fendants are forced to disregard the words of the contract, and to 
insist that the transfer was in essence of the real property for the 
Roman Bath securities. In this effort to disregard the words of the 
contract, which represented the formai réduction of the parties' in- 
tent, they hâve recourse to the testimony of Limburg. I need not 
consider whether I might from any point of view disregard the con- 
tract as written, because Limburg's testimony does not bear out the 
contention in fact. He says that the cash which the Fleischmans 
hoped to get to run the Roman Baths was eut down by Dickinson for 
the very purpose of paying the indebtedness of the bankrupt to the 
trust company. "His (Dickinson's) only idea in going into this deal 
at ail in behalf of the trust company was to make the trust company 
whole for the advances they had made. He regarded it as if, instead 
of ofïering $525,000, he was offering $450,000, whatever the différence 
might be." 

We hâve, then, a contract in which the vendee offers the équivalent 
of $525,000 in cash and certain securities of unknown value. The 
value of the property had been appraised at $525,000, but there is no 
évidence that the vendee did not regard it worth as much more as the 
value of the Roman Bath securities, whatever that might be, a mat- 
ter which remains entirely indefinite even yet. The vendee now in- 
sists that, since either the securities or a part of the cash considération 
must be disregarded, I must disregard the cash considération in so 
far as it was illégal. The resuit would be to assume that the securi- 
ties made up the deficiency, and that the illégal part of the considér- 
ation — i. e., the cancellation of some $95,000 of Fleischman's debts 
— was added as a meaningless formality, not as a moving cause for 
the acquisition of the property. This is a mère inference of the mental 
attitude of the parties, which the vendee invites, and which I am, 
therefore, justified in meeting by a counter inference of precisely 
opposite resuit. This contract extinguished Fleischman's indebted- 
ness, and so prevented any proof against his estate. Whether the 
value of that proof was great or small, it was a right of some value, 
and had the trust company, who were capably advised, supposed that 
the Roman Bath securities would alone hâve stood the test as an adé- 
quate considération for the hôtel, there was no need of adding any- 
thing about the payment of this indebtedness, which at once would 
^direct attention to at least a possible préférence so obtained. There 
is some négative reason, therefore, for asserting that thèse securities 
were not in fact worth any such sum. Such évidence is, however, not 
necessary to the complainant's case because the contract speaks in 
their favor, and expressly says that the value of $525,000 is made 
up by canceling the indebtedness. The least the vendee can do is to 
put in some affirmative évidence of the value of thèse securities, so 
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as to show how they could hâve made up the necessary balance. This 
they hâve not attempted at ail. 

There is another aspect which is quite conclusive, and under which 
it appears that the Roman Bath securities were literally no part of 
the considération at ail. The évidence is not very full, but I think 
it is enough. The loans in question were ail made for the purpose 
of completing Fleischman's Baths. While this is not expressly stated 
as to ail the money, I think it is fairly inferable from the proof. 
Fleischman got some $140,000 or $150,000 in stock of Fleischman 
Baths under a contract or contracts by which he was to pay the ex- 
penses of making and furnishing Fleischman Baths. This stock he 
got par for par, and Fleischman Baths could hâve held him as the 
eventual obligor under this contract of subscription had they been 
compelled to pay any part of thèse expenses. Therefore, Fleischman, 
and not Fleischman Baths, was the primary obligor. When Fleisch- 
man got the money, he procured the indorsement of Fleischman Baths 
and deposited with the trust company as collatéral ail the stock as 
he got it on his contract. The trust company was, therefore, se- 
cured by the indorsement of Fleischman Baths and by the stock. Sub- 
sequently an issue of bonds of Fleischman Baths came out secured 
by a mortgage, of a part of which bonds in some way not disclosed 
Fleischman got possession. Thèse he deposited with the trust com- 
pany as substituted collatéral in place of the stock, which was at once 
given back to him. It thus appears that the trust company held ail 
the bonds pf Fleischman Baths as collatéral to secure the loans made 
by them to Fleischman, upon which Fleischman was the eventual 
obligor, and they therefore occupied the position of pledgee. I think 
it fairly inferable from Fleischman's testimony that this status ap- 
plied to ail the bonds of Fleischman Baths which the trust company 
held at the time of the foreclosure in the Circuit Court suit. 

Now, thèse bonds were foreclosed by a sale of the property in 
the Circuit Court creditors' suit, and the trust company took over the 
property by turning in the bonds. Subsequently the property was 
reincorporated and became the Roman Baths, the trust company re- 
taining of its securities a certain proportion and giving some to the 
Fleischman family. That sale, however, was not a foreclosure of 
Fleischman's interest in the bonds, and whatever securities the trust 
company got in the end in any form they necessarily held upon the 
same pledge as that under which they had originally held the bonds 
themselves. The change had affected the form of the prooerty 
pledged, but not the relation of pledgor and pledgee. If A. assigned 
to B. as collatéral on a loan a bond and mortgage of C, B. still holds 
the land as collatéral after he bas foreclosed, just as he once held the 
bond. 

Dickinson's understanding of the relations was quite accurate, and 
he was capably advised. If he got back the advances, he had no fur- 
ther right to the collatéral, and they formed and could form no part 
of the considération at ail. Fleischman was always entitled to them 
when he paid his debt. At least, if Fleischman was not, certainly some 
one other than the trust company was, I think this explanation is 
180 F.— 52 
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the obvious one of the whole transaction, and shows that the sole 
considération for the hôtel was the cancellation of Fleischman's debts 
and the small sum actually paid. 

From no point of view, légal, équitable, or spéculative, can one 
fairly look at this transaction except as including' a payment of the 
indebtedness to the trust company, the bank, and Dickinson, nor should 
I hâve devoted so much time to it, had it not been the only atteinpt 
at a meritorious défense which is raised. Such a bargain was, of 
course, not tolerable to a court of bankruptcy. However, the de- 
fendants are right in saying that this is not an effort to get back the 
property of the bankrupt estate, because the est^te had no proper- 
'ty in the Hôtel Le Marquis. The theory of this bill is that the trus- 
tée hère sues as a stockholder who has been abused by the majority. 
Of course, the other stockholders might consent to the sale for any 
considération they wished, including the cancellation of Fleischman's 
debts, but the trustée in bankruptcy could not, and did not. AU par^ 
ties knew that Fleischman was bankrupt, and thàt a trustée was im- 
minent. The bill does not try to unravel a transaction made in the 
intérim between adjudication and the appointment of a trustée in 
which the bankrupt has made an honest effort to préserve his estate 
for the trustée, nor do I need in the least to invoke the doctrine of 
the relation back of title, or, as Mr. Glenn calls it, the ex po?t facto 
title of the trustée. This is not a court of law, and I do not hold the 
vendees, because the trustée had title ab initio. The whole trans- 
action involved the conveyance of property in which everybody knew 
the bankrupt estate had an interest. They knew its consent was nec- 
essary, because the bankrupt whose consent they sùbstituted had lost 
ail his rights, unless, as they suggest, it was to préserve the estate 
as a kind of ad intérim trustée in bankruptcy. Instead of accèpting 
a ■ considération which was of value to the bankrupt estate, they ac- 
cepted one which wholly disregarded his interests, and excluded him 
from any shâre in the considération. It is idle, under such circum- 
stances, to seèk recourse to any purely légal rights. Thfe trustée was 
the party beneficially interested, in fact, as stockhblder, and they sold 
out the corporate àssets for a coHsideration which was valueless so 
fàr as he went. The transaction wbuld hâve been voidable had the 
debts so canceled been those of another, but it is in addition positively 
illégal in that a part of the property represented by the trustee's in- 
terest as a stockholder, has actually gone to the payment of one credit- 
ôr, and has so crested an illégal préférence. It is therefore plain to 
nie that the trustée Mght file a stockholder's bill. ' 

It is not tiecessary, or, indeed, proper, at this time in the suit, to 
ascertain the quantum of Fleischman's holdings. He sues as a stock- 
holder, and the relief he seeks is that his corporation be restored to 
the property which was obtained from it. It is only necessary for the 
trustée hère to prove that he is, in fact, a stockholder. It is conceded 
that he is a holder of 198 shares, a third interest in the corporation, 
and the contention is plausible that he owns 298 shares and has an 
equity in at least 100 more, though upon that issue I make no décision. 
His interest is amply substantial to justify the intervention of a court 
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of equity, and the pliancy of the other assumed stockholdei^s in accept- 
ing the payment of his debts as a part of the considération, together 
with Fleischman's own statements ante Utem motam, does not incline 
me to weigh very heavily their willingness to let the bargain stand, 
in the face of the trustee's acknowledged holdings. 

There are but two other objections, both formai, which the trust 
Company raises, which hâve any show of merit after the contract be 
once interprétée! as I hâve interpreted it. The first is the defect of 
necessary parties, which would, of course, be fatal, and, the second, 
the trustee's élection to affirm the bargain by the filing of the original 
bill. 

As to the fîrst objection, it is good cnly in so far as justice cannot 
be donc without the présence of other parties. It is true, as the case 
stands, some relief cannot be given which I might give if other par- 
ties were présent, because their rights cannot be affected while they 
are out of court. From this it may happen that the complainant will 
bé hampered, or even entirely preventcd, from effective relief by the 
conditions I must impose upon him. If, however, the fulfillment of 
those conditions will, in fact, maintain in statu quo the rights of any 
person not a party hereto, then there can be no defect of necessary 
parties. No one can complain because of the imposition of such con- 
ditions but the complainant, and the objection dies in the mouth of the 
défendants, who alone make it hère. 

This, therefore, brings up the question directly of the forni of the 
decree, and I will take it up, therefore, at this point. The decree will 
first provide for the reconveyance to the corporation of the real prop- 
erty and for an account of profits in thé meantime. The trust company 
will likewise assign to the receiver the realty company stock and its 
distribution among the various holders will bave to be a part of the 
interlocutory proceeding. The restitution will include the redelivery 
of ail the Roman Bath securities. In so far as thèse hâve passedinto 
the hands of George R. Read, I cannot direct him to do this, because 
he is not a party to this suit, and the complainant will bave to accom- 
plish this by negotiation. The shares received by the Fleischmans I 
will direct them to return, since their attorney, Limburg, was aware of 
ail the facts. Any transfer made by them since bill filed may be de- 
cided upon if that fact arises. I will not say how far it is afïected 
with notice of a lis pendens. Should it prove impossible for any rea- 
son to procure the restitution of thèse shares, I will consider whether 
some other restitution will not be effective. I do not décide now that 
the only possible restitution in this case will be in specie. It will dé- 
pend upon future developments. Butler v. Prentiss, 158 N. Y. 49, 
63, 53 N. E. 653. If the défendants Fleischman hâve put it out of 
their control to restore thèse securities, I hardly should feel disposed 
to exonerate the trust company on that account. I regard them as 
both acting in concert. 

The difficulties with regard to the obligations assumed by the trust 
company to the National Northern Bank and Dickinson are not so 
great. Those obligations, whether directly at law under Lawrence v. 
Fox, 30 N. Y. 368, or indirectly in equity, became valid till set aside 
unless both obligées were aware of the whole situation. Of course, 
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Dickinson was, but, as he îs not a party, I cannot pass a decree in re- 
gard to him. Prima facie the obligation of the bank is good. I see 
nothing to do but to make it an absolute condition that the complain- 
ant secure the trust company for the payment of thèse obligations. 
When this is done, the trust company is protected and their original 
obligation to the obligées will not be affected. The only alternative is 
to allow them'' to be added as parties défendant, and that I hâve al- 
ready refused to do as to thèse parties. 

The interlocutory decree will therefore provide that the Fleischmans 
surrender to the receiver their Roman Bath securities, and that the 
complainant tender the consent of Geo. R. Read & Co. to deliver the 
shares held by them. The complainant will thereupon tender security 
to the trust company for its payments to the Northern National Bank 
and the estate of Dickirtson. Upon the performance of thèse condi- 
tions a receiver of the hôtel will be appointed and the trust company 
will assign ail shares of reâlty company stock to the receiver, the rela- 
tive ownership to be determined. Thereupon an accounting will be 
had before the spécial master which should bring in the small cash 
payment, and upon final decree ail the equities will be definitely ad- 
justed, and the deed delivered to the realty company. Should the 
Fleischmans fail to surrender the Roman Bath securities, the matter 
will corne up on contempt proceedings under the interlocutory decree, 
which r will refer to the spécial master. 

There remains the question of the trustee's élection as evinced by 
the filing of the original bill. The first bill proceeded upon the theory 
that Fleischman, being the owner of ail the securities of the realty 
company, was, in fact, the company itself, and that the conveyance 
to the trust company was in fraud of the trustee's rights. It prayed 
"that the said trust company may be compelled to account and to re- 
fund to your orator ail moneys or property of the bankrupt received 
by it." I can see no affirmance of the contract in this. On its face 
it seeks a rescission of the whole contract by a redelivery of the real 
property, just as the présent bill does. There is no inconsistency be- 
tween the redelivery there asked to the complainant personally and a 
redelivery to the corporation as the amended bill asks. That diver- 
gence arose simply f rom the change between the allégations of Fleisch- 
man's total and partial owHcrship of the corporate stock. 

What the trust company relies on is apparently a statement of the 
complainant personally, made in court, as to the frame of the bill. 
I confess I did not quite understand that statement when it was made, 
and I never hâve since. Apparently his theory was that he could sue 
to recover that proportion of the indebtedness canceled by the con- 
tract which Fleischman's holdings bore to the whole outstanding stock. 
That position, if I hâve correctly understood it,' was not consistent 
with either bill, and was not sound in law. The contract was in fact 
fully performed and the trust company had received the real property 
in payment of its indebtedness. If tlie bill tried to get that property 
back, it was unraveling the transaction, as both bills try to do. Ail 
I can say for the third position is that it was wholly anomalous in any 
case. It seems to rest upon the assumption that it was a part of the 
contract that the trust company should pay over to the corporation a 
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part of the indebtedness canceled. Whatever tliis theory vvas, it was 
not in fact an élection to afïïrm the contract, whatever the counsel may 
hâve thouglit who urged it, because the payment it sought to get was 
not included within the terms of the contract. It makes no différence 
that arguendo he stated that he did not mean to disturb the contract. 
What he was asking was something to which he had no right from 
any point of view. It "vvas not an élection, but an hypothesis." A 
mistaken assertion cannot be an élection because that must be "a 
choice * * * between two inconsistent remédies," existing, not 
fancied. Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct 524, 51 L. 
Ed. 828. It is not necessary to détermine vi'hether that décision goes 
so far as to make it only a mistaken choice if the elector is defeated 
for any cause because it is quite clear that the position hère was as 
fruitless as to seek to impress a lien upon your own title as there. 

The next question is of the propriety of the amendment, a question 
like ail others reserved by the défendants with leave, notwithstanding 
their answer. The équitable grounds for the amendment were ample 
unless some rule of procédure prevents. Shields v. Barrow, 17 How. 
139, 144, 15 L. Ed. 158, would certainly stand in the way, but I 
understand that case to hâve been overruled in substance, if not form- 
ally, by Hardin v. Boyd,.113 U. S. 756, 5 Sup. Ct. 771, 38 L. Ed. 
1141, which throws the whole matter into the court's hands. The 
allégations of fact in the old bill may be good évidence upon this 
hearing against the complainant, but they are nothing more. Certain- 
ly they are no estoppel. As évidence they are not worthy serious con- 
sidération. 

The trust company also raises the question of the restoration of 
Fleischman and Fleischman Baths to the status quo ante. So far 
as concerns Fleischman Baths, the objection is without substance. 
The corporate entity still exists, but M'ithout property of any sort, a 
mère theoretical personality, and a court of equity may disregard the 
fact that, though its debts were to be canceled by this agreement, they 
will not be revived. "De minimis non curât lex." So far as concerns 
Fleischman, the case is somewhat différent, because it is not in proof 
that he has ever been discharged, and it is now too late to apply for 
a discharge. The resuit of this decree will be to re-establish against 
him a debt which is now canceled, or which he may insist that the 
obligée cancel. This debt would, it is true, hâve been paid out of 
property which in no sensé belonged to him, and which indeed he 
had no right to hâve applied to bis indebtedness. Nevertheless the 
trust company has an interest in the conclusion of Fleischman in this 
decree, so that, when they hâve parted with the res, he shall not be 
able to question their debt. As things now stand, the trust company 
will lose the fund and yet inay hâve to fight the issue of its payment 
over again with Fleischman should they ever sue him on their debt. 
They bave the right to hâve him brought in. If, however, the défend- 
ant insists upon this point, I shall, in spite of my former refusai, per- 
mit the complainant to amend again and bring in Fleischman. If 
they do that, they may also bring in Dickinson's estate, the Northern 
National Bank, and George R. Read. In this way they may succeed 
in making the restitution less onerous than I hâve felt obliged to do. 
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This will put it to the option of the trust company whether they prefer 
to stand upon the de féct and take their chance of getting less restitu- 
tion, or whether they prefer the decree as it is. In any case I am not 
disposed to compel this suit to be tried ail over again, when the com- 
plainant has, as I think, a meritorious case, merely because before the 
hearing he errpneously dismissed the bill as to a party who has now 
proved to be a neqessary party. Fleischman was fully examined and 
the facts were ail brought eut, so that there is extremely little proba- 
bility that he can hâve any défense other than what I hâve already 
considered. The purpose of a court of equity is to do justice and to re- 
lieve from mistakes. If the défendant trust company, who is alone 
interested, cares to waive the point as to Fleischman within 10 dayâ 
after the filing of this opinion by written stipulation, a decree may 
pass; if not, the complainant may file a supplementary bill bringing in 
the parties indicated, and then the issues as to them may be tried 
out in the October term. That a decree may be made virithout Fleisch- 
man is clear enough, if the defect is waived, because Fleischman's 
rights will not be affected by this decree if he is not a party. When 
sued on the debt, he can still plead payment, and he will be in as good 
a position to maintain his plea if the trust company has lost the prop- 
erty as if not. This decree will not conclude him, and he can show 
that the payment was iniact a good payment, just as well in that Suit 
as he could in this. Tlius the defect is one which only the trust com- 
pany may raise, and which they may waive if Fleischman's rights 
be saved from the decree. He has no interest in the fimd itself from 
any point of view, and its disposition hereafter is indiffèrent to him. 
Provided he retains ail rights to insist that his debt is paid, he is not 
hurt. Therefore it is a defect which if not taken by answer or de- 
murrer I could deal with under the fifty-third rule, and, as the case 
stands, it is personal to thé trust company. 



LAWRENCE y. SOUTTIERN PAC. CO. et al. 
(Circuit Court, E. D. New Yorlc. July 28, 1010.) 

1. Corpouattons (§ 202*) — Suit by Stockholder— Must Be in Rtoht ov 

cokporation. 

A niinority stocl^holder, if allowed to sue for a vrronsr done to the cor- 
poration, niust recover. If at ail, damnses or spécifie pefforiiinnce whieli 
would resuit in tlie payment of nioney or transfer of property to the cor- 
poration, and in which ail stocliholders hâve their rights. 

[Ed. Note. — For othef cases, see Corporations, Cent. Dlg. §§ 777-780; 
Dec. Dig. § 202.*] 

2. COBPOEATIONS (§ 210*) — INDISPENSABLE PARTIES— SuiTS BT StOOKHOLDERS, 

ïo a suit by a stoclvliolder in behalf of himself and other stocliholders 
to recover an interest in property of the corporation alleeed to hâve 
been wrongfully and illegally sold, in which complainant claims no rights 
except as a stockholder and in right of the corporation, the corporation 
is an Indispensable party. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 810; Dec. 
Dig. § 210.*] 

•For oUier c-aiseB »ee same topic & S mvmbsb in Dec. & Am. Digs. 1907 ta date, & Rcp'r Indexe* 
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3. Removal or Causes (§ 108*)— Lack of Jukisdiction oe Fédéral Coxjri^ 
Absence of Indispensable Parties — Dismissaï. or Kemand "As Jas- 
TiOB May Require." 

Section 5 of the fédéral judiclary act (Act March 3, 1875, c. 137, 18 
Stat. 472), as amendcd by Aet March 3. 1887. e. 373, g (i, 24 ,Stat r>ô5, 
and Aet Ang. 13, 1888, c. .Slii;, § (i, 2:, Stat. 4:i(> (tT. H. Comp. St. 1»01, 
p. 511), which provides tliat, if at auy tiiae it sball appear tlmt a Cir- 
cuit Court is witliout jurisdictiou in a suit brousht in or reinoved intn 
such court, tlie court sliall disniiss or rejnand sucli suit "as justice uiay 
require," does uot give tlie court iwwer to clioose tlie forum for lltigants 
and dispense witli riglits created by .statnte froui motives of interest or 
synipathy witii tlie litigants, and, where the jurisditftion of a state court 
lias been ternuiiated by the action of a party uuder the removal statute 
and jurisùiction exclusively established in the fédéral court over the 
cause of action aud th(> parties before it, such court caimot remand the • 
cause for lack of au indisiieiisable party, without whose pressence it can- 
not be determined and which cannot he brought in. but must disniiss it. 
even though such dismissaï niay deprive the plaiutitT of tUe right to main- 
tain the suit in any forum because wherever brought it vviU be removahle, 
and then subject to dismissai for the same reasoii. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 217; 
Dec. Dig. § 108.*] 

In Equity. Suit by Walter B. Lawrence against the Southern Pa- 
cific Company, Frédéric P.' Olcott, the Central Trust Company of 
New York; the Farmcrs' Loan & Trust Company, the Metropolitan 
Trust Company of the City of New York, the Houston & Texas 
Central Railroad Company, the Texas Central Railroad Company, 
and the Houston & Texas Central Railway Company. On pleas. 
Decree of dismissaï. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer, H. Snowden 
Marshallj and David Gerber, ofcounsel), for plaintilï. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt and Henry V. 
Poor, of counsel), for défendants Central Trust Conipany of New 
York, Southern Pacific Company, and Houston & Texas Central 
Railroad Company. 

Turner, Rolston & Hqran, for défendant Farniers' Loan & Trust 
Company. 

Parsons, Closson & Mcllvaine, for défendant Metropolitan Trust 
Company of Chy of New York. :. 

CHATFIELD, District Judge. The facts involved in the présent 
motion are matters of record and are sufficjently set forth in the 
opinions upon the motions previously decided in 165 Fed. 241, and 
177 Fed. 547. . ^ _ . _ 

The earlier of thèse motions was an application to remand to 
the state court from which the action had been removed, the plain- 
tifï alleging that certain iiecessary défendants were citizens of the 
same state as hjmself. It appeared that thèse parties were not in- 
dispensable, and the motion was denied. The later application was 
for a dismissaï of the action upon affidavits alleging facts from which 
it was apparent that the présent situation was likely to develop, and 
also setting up the death of one of the défendants whose personal 
représentatives had not sought to hâve themselves brought in, and 

♦For other cases see same topic & | numbbh in Dec. & Am. Dlgs. 1807 to date, & Uep'r Indexes 
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who could not be reached by the process of this court. That motion 
was disposed of upon the ground that the deceased défendant, or his 
Personal représentatives, were not indispensable to a trial of the issues 
between the other parties to the action, and also that the pleas which 
had been interposed should be brought on for argument, rather than 
on motion to anticipate the actual joinder of issues. At the présent 
time the défendants the Southern Pacific Company and the Houston 
& Texas Central Railroad Company hâve joined in interposing a plea 
to the action, based upon the absence of the Houston & Texas Cen- 
tral Railway Company, as service cannot be had in such a manner 
upon that Company as to be valid in the Circuit Court of the United 
States for this district. The Central Trust Company of New York, 
one of the défendants which was held to be a proper, but not indis- 
pensable, party upon the first motion to remand, has likewise inter- 
posed a plea of the same nature, and, a replication to thèse pleas 
having been filed by the plaintifif, a hearing has been had at which 
an agreed statement of facts has been presented. Upon thèse facts 
the défendants hâve moved to dismiss the entire action upon the 
ground of lack of jurisdiction, while the plaintiff has asked that, if 
the court does not retain jurisdiction, Jhe action be now remanded 
to the State court, under the provisions of section 5, Act March 3, 
1875, c. 137, 18 Stat. 472, as amended by Act March 3, 1887, c. 373. 
§ 6, M Stat. 555, and Act Aug. 13, 1888, c. 866, § 6, 25 Stat. 436 
(U. S. Comp. St. 1901, p. 511). It is apparent that the purpose of 
the various parties is to settle the question of jurisdiction, and to 
détermine the forum (if any) in which this suit can be brought 
before a discussion of the merits of the case is attempted. The 
suiïiciency of the plea of no jurisdiction, as a matter of law, is thereby 
raised, and, if the Circuit Court of the United States for this district 
has no jurisdiction, and if the action be dismissed, a détermination 
of the case upon the merits is plainly unnecessary; while, if the 
action should be remanded to the state court, a détermination upon 
the merits thëre should not be embarrassed by expressions of opin- 
ion of this court about what would be its décision if the case were 
before it. 

The défendant contends as a primary proposition that the présent 
action is in form what is known as a représentative or stockholder's 
action. The plaintiff allèges in his complaint that he brings suit for 
himself and ior ail others who as minority stockholders hâve been 
affected by the various transactions in a similar way to himself, and 
who may come in and share in the burdens and benefits of the action. 
A number'of' cases hâve been cited upon this question, such as 
Davenport v. Dows, 85 U. S. 626, ,21 L,. Ed. 938, in which Judge 
Davis said: 

"That a stockholder may briug a suit when a corporation refuses Is settled 
in Dodge v. Woolsey, 18 How. 340 |15 L. Ed. 401], but such a suit can ouly 
be maintained on the ground that the rights of the corporation are involved. 
* * * A court of equity wûl not take cognizanee of a blU brought to set- 
tle a question in which the corporation is the essential party in interest, un- 
less it Is made a party to the lltlgation." 

Dewing v. Perdicaries, 96 U. S. 193, 24 L. Ed. 654, Central Railroad 
Co. of New Jersey v. Mills et al, 113 U. S. 249, 5 Sup. Ct. 45G, 28 L,. 
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Ed. 949, and Swan Land & Cattle Co. v. Frank, 148 U. S. 603, 13 
Sup. et. 691, 37 Iv. Ed. 577, ail substantiate this proposition. Va- 
rious New York state décisions cited and affirmed in Niles v. New 
York Central, etc., R. R. Co., 176 N. Y. 119, 68 N. E. 143, hold 
to the same effect. A minority stockholder, therefore, if allowed to 
sue for a wrong done to the corporation, must recover, if he recovers 
at ail, damages or spécifie performance which would resuit in the 
payment of money or transfer of property to the corporation, and 
in which ail stockholders hâve their rights as stockholders. In the 
cases of De Neufville v. New York, etc., Ry. Co., 81 Fed. 10, 26 C. 
C. A. 306, Redfield v. Bahimore & Ohio R. R. Co. (C. C.) 134 Fed. 
929, and Ames v. American Tel. & Tel. Co. (C. C.) 166 Fed. 820, it 
was held on demurrer that when the injuries alleged hâve been sus- 
tainec. if at ail, by the corporation, it should corne in and défend 
its action, or its failure to follow up the alleged wrongs, and the cor- 
poration was decided in each case to be a necessary party. 

The plaintiff herein attempts to meet the charge that this is a 
représentative action, and that the Houston & Texas Central Railway 
Company (which has not been served) is a necessary party to the 
suit. He has cited Rogers v. Penobscot Mining Co., 154 Fed. 606, 
83 C. C. A. 380, and Sioux City Terminal R. & W. Co. v. Trust Co. 
of N. A., 82 Fed. 124, 27 C. C. A. 73, in which the courts discuss at 
length the provisions of section 737 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 587), and equity rule 47. But thèse cases do not 
settle for us the question whether the Houston & Texas Central Rail- 
way Company is an indispensable rather than a proper party in the 
présent action. In the case of Rogers v. Penobscot Mining Co., su- 
pra, a number of citations are given and a clear définition of indispens- 
able and proper parties furnished on page 616 of the report. The 
conclusion is that the défendants in question were necessary parties 
under the old chancery rule, but not indispensable parties under the 
section and rule above referred to, "because a final decree can be 
rendered herein between the complainants and the défendants, which 
will completely adjudicate their rights, without binding or injuriously 
afïecting the rights of the défendants not served." Recently in this 
circuit, in the case of Kuchler v. Greene (C. C.) 163 Fed. 91, and again 
in Slater Trust Co. v. Randolph-Macon Coal Co. (C. C.) 166 Fed. 171, 
the Circuit Court of the Southern District of New York passed upon 
the question whether a certain défendant was an indispensable party. 
In the Kuchler v. Greene Case the action was against individuals for 
an accounting of profits as between stockholders, while in the Ran- 
dolph-Macon Case the real controversy was against certain directors, 
who were being sued for fraud by bondholders who asked for money 
damages, and, while each case is near enough in its nature to the case 
at bar to afïord some aspects of a représentative action, nevertheless 
the actual relief there demanded would not seem to be the restoration 
of rights to the corporation itself, to be there devoted to corporation 
purposes for the benefit of the plaintifï, as is the case in the présent 
action. In Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, the Suprême 
Court of the United States said that the rule requiring ail persons 
materially interested to be made parties to an action should yield if the 
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court is able to proceed to a decree and to do justice to the parties 
before it, especiaîly when an enforcement of the rule would oust the 
court of jurisdiction, "and deprive parties entitled to the interposition 
of a court of equity of any remedy whatever." 

Many cases are cited in support of this proposition, and Mr. Justice 
Story in West v. Randall, 2 Mason, 181, Fed. Cas. No. 17^424, again 
refers to the necessity of such a yielding of rule in the United States 
Courts, where the limited nature of its authority might otherwise oust 
the court of jurisdiction. In Ervin and Others v. Oregon Railway & 
Nav. Co. (C. C.) 20 Fed. 577, a corporation was held not to be indis- 
pensable as it was not a going concern, when the plaintifïs, who were 
formerly stockholders, attempted to follow into the hands of third par- 
ties assets that had been transferred by the corporation before it 
ceased to exist. The doctrine asserted in this case is more nearly 
applicable to the présent litigation than any of the other cases cited, 
and but for the peculiar facts of this case might be taken as a précè- 
dent at the présent time. 

In the présent action, however, the charge is that the missing de- 
fendant Company, which now appears to hâve but one director within 
the State of New York, and to be doing no business in that state, to 
hâve had no élection of directors since 1885, and to bave had no meet- 
ings of any sort since the decree of foreclosure under which the prop- 
erty was sold, should nevertheless be brought to lif e, and its directors 
should sue the other défendants to reeover the property which it is 
charged was illegally transferred or allowed to be transferred for the 
tenefit of certain majority stockholders. And prior to the death of the 
défendant Olcott there was also présent the question as to the owner- 
ship of certain land admittedly available as security for an issue of 
bonds, but, if more than sufficient to secure that issue, apparently orig- 
inally an asset of this absent défendant corporation. 

The plaintifï does not seek to reeover a share of the profits of any 
of the transactions of the corporation or its majority stockholders. 
He does not seek to obtain damages, nor is there any theory shown 
upon which he can prove damage to his property, nor as to which an 
accounting would resuit in a decree in which compensation could be 
computed upon the plaintiff's rights as distinguished from his ulti- 
mate position as a stockholder in the absent corporation. It would 
seem to be necessary to hold, therefore, that this action cannot proceed 
without the présence of the Houston & Texas Central Railway Com- 
pany as a party thereto. Nor can it be urged that this railway Com- 
pany can be aligned as anything but a défendant, and therefore enti- 
tled to représentation upon any trial. It is the real party in interest 
if the sales of its property were invalid, and it is accused of the wrong- 
doing by which its property was sold. 

We therefore must consider what the situation is with this corpora- 
tion a necessary and indispensable party, which lias not been and can- 
not be served in such a manner in the présent action as to give this 
court jurisdiction over it. This défendant corporation must be brought 
into this court by proper service, and it appearing that a corporation 
doing no business within the state, and, having no one who can be 
served either as officer or director, when engaged in the business of the 
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corporation (Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 
39 L. Ed. 517; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 
Sup. Ct. 738, 47 h. Ed. 1113), cannot be made a party under the juris- 
diction of the Circuit Court itself , we must consider what is necessary 
procédure upon the présent appHcation. Venner v. Great Northern 
Railway Co., 209 U. S. 34, 38 Sup. Ct. 328, 53 L. Ed. 666. In the 
last-named case the Suprême Court holds that a case is removable to 
the Circuit Court by the défendant, if it be one of which some Circuit 
Court of the United States has jurisdiction, for instance, a controversy 
between citizens of différent states (the Circuit Court having deter- 
mined that it had jurisdiction, and that it had jurisdiction of the sub- 
ject-matter of the litigation, and having passed upon the compliance 
with the requirements of equity rule 94, relating to the vérification of 
a stockholder's bill, founded upon rights which can be asserted by a 
corporation); that the very exercise of such a détermination of juris- 
diction was an exercise of jurisdiction over the subject-matter of the 
action ; and that the case should proceed in the Circuit Court for a fur- 
ther détermination upon the merits. 

In the case of In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 
L. Ed. 90 i, the différences and difficulties found in the numerous dé- 
cisions of removal cases are referred to, and the provisions of the vari- 
ons sections of the law — chapter 137 of 1875, as amended by chapter 
866 of 1888, and chapter 373 of 1887— are discussed. The court there- 
in explained the case of Ex parte Wisner, 203 U. S. 449, 37 Sup. Ct. 
150, 51 L. Ed. 364, and held, citing many other cases, that the gênerai 
description of jurisdiction of United States courts set forth in section 1 
of the act of 1888, above quoted, allows the removal of any case into 
the proper Circuit Court of the United States from a state court, when 
the Circuit Courts of the United States generally would hâve juris- 
diction of the subject-matter of such an action, or when a controversy 
between the parties to the suit might be brought in some Circuit 
Court of the United States, and when the défendants hâve either 
waived the right to dispute the jurisdiction of the court of that particu- 
lar district, rather than that of some other district, or hâve consented 
to the choice of districts by bringing removal proceedings on their own 
behalf. The court says on page 506 of 309 U. S., on page 691 of 38 
Sup. Ct, 52 L. Ed. 904 : 

"So long as diverse cltlzenshlp exista, the Circuit Courts of the United 
States hâve a général Jurisdiction. That jurisdiction may be Invoked in an 
action originally brought in a Circuit Court or one subsequently removed from 
a State court, and, if any objection arises to the particular court wlilch does 
not run to the Circuit Court as a class, that objection may be waived by the 
party entltled to malie it. As vs^e hâve seen in thls case, the défendant ap- 
l^lied for a removal of the case to the fédéral court. Thereby he is foreclosed 
from objecting to its jurisdiction. In lllce manner, after the removal had 
been ordered, the plaintifC elected to remain in that court, and he is, equally 
with the défendant, precluded from maklng objection to its jurLsdiction." 

The statement, "The défendant applied for a removal of the case to 
the fédéral court. Thereby he is foreclosed from objecting to its ju- 
risdiction," would seem to be an express holding that the application 
for removal is a waiver of any objection to the exercise of the jurisdic- 
tion which some Circuit Court of the United States might hâve, as 
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distinguished from the particular Circuit Court to which removal is 
asked. On page 496 of 309 U. S., on page 587 of 28 Sup. Ct., 52 L. 
Ed. 904, the court says, also : 

"That the défendant consented to accept the Jurisdiction of the United 
States court is obA'ious. It flled a pétition for removal from the state to the 
United States court. No clearer expression of its acceptance of the Jurisdie- 
tion of the latter court could be had." 

In the présent case an exactly similar situation exists. The défend- 
ants hâve not objected to the jurisdiction of the United States court. 
They hâve not attempted to appear speciahy, except for the purpose of 
removing the case, and they hâve filed pleas, thereby admitting the ju- 
risdiction of this court over the parties and its right to détermine 
whether it has jurisdiction oyer the cause of action. Venner v. Great 
Northern Railway Co., supra, at page 35 of 209 U. S., at page 328 
of 28 Sup. Ct., 52 L. Ed. 666. 

The statements in the Moore Case are broad enough to cover the 
case of a défendant who has appeared specially, solely for the purpose 
of removal, and then has objected to the jurisdiction of the Circuit 
Court of the United States upon the sole ground that the suit could 
not hâve been originally brought in that particular district. It wrould 
seem to follow that in such a case the right to make an objection of that 
nature — that is, to the jurisdiction of the court over the parties — 
had been waived. But the présent case goes a step further. It is 
similar to a motion to dismiss by a défendant vi^ho has appeared spe- 
cially and removed the case upon the ground that the service of the 
parties has not been of such nature as to allow the action to be main- 
tained in the Circuit Court of the United States under the provisions 
of section 3 of the act. This section provides that, after removal, the 
cause shall then proceed in the same manner as if it had been origi- 
nally commenced in the said Circuit Court. But section 5 of said act 
further provides that if at any time it shall appear that the suit does 
not properly belong within the jurisdiction of said Circuit Court, or 
there has been improper or collusive joinder of parties, that the Cir- 
cuit Court shall proceed no further therein, "but shall dismiss the suit 
or remand it to the court from which it was removed, as justice may 
require." It may be noted hère that in some cases the sentence just 
quoted has been interpreted to mean that, if the court does not appear 
to hâve jurisdiction, the suit shall be dismissed, if begun in the Cir- 
cuit Court, but that it shall be remanded if removal has been had. 
See Northern Pac. Ter. Co. v. Lowenberg (C. C.) 18 Fed. 339. But 
the words in the alternative, followed by the phrase "as justice may 
require," which hâve been quoted above, do not indicate that this 
sentence was intended to be applied in the respectively consécutive way 
just indicated, but, on the contrary, when either of the conditions arise, 
the proper alternative remedy should be applied to that condition. 
With respect to the question of when an action should be dismissed, if 
a défendant appeared specially and removed the case, and then claimed 
that the court had not jurisdiction of the action and could not proceed 
to final judgment, it is only necessary to refer to such décisions as 
Goldey v. Moming News, supra, where an action was dismissed be- 
cause the service of the parties was not such as would justify the main- 
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tenance of an action in the United States court, Conley v. Mathieson 
Alkali Works, supra, Geer v. Same, 190 U. S. 428, 23 Sup. Ct. 807, 
47 L. Ed. 1122, and many others in the Circuit Courts themselves. 

In the présent case the alleged defect does net lie in the method of 
service. It does not lie in a question as to whether the parties now 
hère are properly before the court, nor whether they can object to the 
court's disposing of the case. Its right so to do is admitted. But the 
précise objection is that the case cannot proceed to judgment through 
the lack of an indispensable party, and that the objection on that 
ground must be considered exactly as if the action had been instituted 
in the Circuit Court of the United States originally, and upon the 
trial plaintiff had been confronted with an objection to proceeding in 
the absence of this indispensable défendant. There would be no 
answer to such a situation, and in a case at law a dismissal or the with- 
drawal of a juror, accompanied by the granting of leave to amend or to 
bring in the party (or in a case tried without a jury similar action in 
the appropriate way), would be necessary. 

The défendants insist that upon the testimony offered, the action 
being now before the court on a hearing upon the pleas raising thèse 
précise questions, and it admittedly being impossible to serve or to 
obtain the appearance of the missing défendant, no alternative exists 
other than that the action should be dismissed. Such a décision would 
leave the plaintiff apparently remediless, for he could not serve the 
varions défendants in any Circuit Court of the United States, and he 
could not start an action in the state court, as every action of this 
nature would be subject to removal and a similar dismissal. The ef- 
fect of this interprétation would be to make the act of Congress not 
jurisdictional for the sake of removing and hearing the cause, but 
jurisdictional to the extent of taking the plaintiff from a forum where 
his case could be heard, and compelling him to litigate in a forum 
where his case could not be heard, and from which he could not escape 
with the possibility of bringing his action in any other court. 

The two positions are exactly illustrated by the cases of Goldey v. 
Morning News, and Ex parte Wisner, above referred to. The lan- 
guage of the court in the Goldey Case intimated that wherever an 
action was brought under such circumstances that the courts had 
exercised the jurisdiction given by Congress under the Constitution 
to the extent of providing a method by which the United States court 
must, if its power were invoked, take charge of the case, such juris- 
diction was then exclusive, and should not be relinquished when the 
parties had not instituted their action by ways which complied with 
the necessary requirements of the United States Circuit Court. The 
Wisner Case, on the other hand (while holding that the removal stat- 
utes had narrowed the jurisdiction of the Circuit Courts, and while 
applying the rule as to the limitation of jurisdiction as to the particular 
district of résidence, which limitation has since been in effect removed 
by the case of In re Moore, supra), nevertheless held that if the de- 
fendant appeared specially for the purpose of removal, and then raised 
the question of lack of jurisdiction, and if the plaintiff accepted that 
contention and asked for remand, the remedy should not be dismissal, 
but that the Circuit Court should hâve remanded the case; a manda- 
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mus to that effêct being granted. It would seem that in the présent 
case no reason bas been shown why tbe Circuit Court of tbe United 
States for this district should net try tbe action between citizens of 
différent states, involving more than the statutory amount, if they are 
properly brought into court. An application by the défendant, being 
a nonresident, for removal into this court, precludes him from ques- 
tioning the jurisdiction of this court over him, if he was properly 
made a party ; but if the defect in acquiring jurisdiction arose through 
the service of process, and a suit is. sought to be maintained which bas 
been instituted by methods which the Circuit Court of the United 
States cannot support, dismissal should follow. The corporation in 
this particular action is an indispensable party, and this court, bas en- 
tire jurisdiction to détermine whether or not the suit can procecd with 
or without this party. We are hence brought down to the necessity 
of determining what should be done with an action that is not in a 
condition to proceed for lack of this indispensable party, where ail 
other éléments of jurisdiction exist. 

The sole question presented in the last analysis upon this motion is 
whether an action should be dismissed for lack of an indispensable 
party, when ail other éléments of jurisdiction over the case are présent, 
and when such dismissal might deprive the plaintiff from maintaining 
bis action in any forum, it being apparent that, wherever brought, the 
suit might be subject to removal into the United States court, and then 
to dismissal for the same. reason. The statute providing for the re- 
moval of causes was intend ed to give litigants residing in différent 
states an opportunity to remove cases into a forum which would apply 
the laws relating to the case in a uniform manner without référence 
to where the court might be held ; that is, to f ree the trial of the ac- 
tion from the légal restrictions or conditions of the courts of either 
party's home. The provision that after removal the removed case 
shall proceed as if originally begun in the United States court means 
that from that time on the rights of the parties provided the case can 
be considered by the court are to be interpreted according to their 
actual positions when tested by the standards of the laws of the United 
States, with référence to their claims for relief. If it were not for the 
language of section 5, providing for dismissal or remand "as justice 
may require," there would be no room for argument. The exercise 
of the power to remand when justice does require bas been established 
by the cases already cited. As such action is an exercise of discré- 
tion, appeal does not lie, while from an order of dismissal on ground 
of lack of jurisdiction, an appeal may be had. Goldey v. Morning 
News, supra, at page 520 of 156 U. S., at page 559 of 15 Sup. Ct, 39 
L. Ed. 517, and Courtney v. Pradt, 196 U. S. 89, 35 Sup. Ct. 208, 49 
ly. Ed. 398. In the présent instance, if the word "justice" be inter- 
preted to niean the possibility of bringing the various défendants into 
court, then remand would be the only remedy. If "justice" means a 
hearing and disposition of the case by a court having jurisdiction of a 
controversy between citizens of différent states, and also jurisdiction 
over ail of the parties before it, with a détermination that no judgment 
against any défendant can be entered, because an indispensable de- 
fendant has not and cannot be made party to the suit, then the présent 
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action should be dismissed. None of the cases cited answer this ques- 
tion. The courts hâve remanded actions to the Suprême Court when 
improperly removed, when the requisite diversity of citizenship has 
not been shown, when, in gênerai, jurisdiction in the state court did ex- 
ist before removal, and this has not been ousted by the exercise of 
the rights given to parties défendant under the removal statute. But 
no case has been brought to the court's attention where it has been 
definltely held that (if the jurisdiction of the state court be terminated 
by the action of any party under the removal statute, and if the juris- 
diction over the cause of action and over the parties before the court 
be thereby exclusively established in the Circuit Court of the United 
States for any district) because of hardship alone, or from the stand- 
point of équitable motives, the légal jurisdiction of the United States 
court should be done away with by the court itself. The theory that 
the words "as justice may require" give the court the power to choose 
the forum for litigants and dispense with rights created by statute 
from motives of interest or sympathy with the litigants whose cause of 
action may be nullified because no court can apply a remedy is, it is 
thought, beyond the jurisdiction of a Circuit Court of the United 
States. 

The question is very similar to that raised in cases where service of 
the parties has been obtained by methods which will not stand the test 
of the United States court rules and décisions. Where a party has 
been sued in a district other than that of his résidence, but when the 
amount involved is sufficient and the parties are citizens of diverse 
states, it is apparent that some United States court has jurisdiction of 
such a cause of action, and that the particular parties to the action are 
within its jurisdiction to the extent of determining whether it will 
proceed to judgment. But, if the defect be only that the suit has 
iDeen instituted in a way which the United States courts will not rec- 
ognize as sufficient to allow the entry of judgment, dismissal is the 
remedy, rather than to exercise jurisdiction in a case in which the 
court is not satisfied to allow that judgment to be entered in some 
other forum, with the sanction of the United States court, upon the 
very point which it has already determined would not justify a judg- 
ment in the United States court itself. Such cases as hâve been cited 
establish the proposition that if jurisdiction exists over the subject- 
matter of the action, but if there is a defect in jurisdiction over the 
parties, that question of jurisdiction should be determined as if the 
action had been begun in the United States Circuit Court in the first 
instance ; and the conclusion would seem Vo be necessary that for this 
court to send the présent action (which is between citizens of différent 
States, which has been properly removed into this district, and which 
could be determined as between the parties before the court, if no 
one else were necessary to such détermination, and hence in which 
there is no defect of jurisdiction but simply lack of parties) to a state 
court for trial, and thereby to hold that such a suit does not properly 
belong within the jurisdiction of this court, or that there has been im- 
proper or collusive joinder of parties, is impossible, and it must be held 
that the défendants interposing the pleas are entitled to judgment dis- 
missing the action, if the absent party be not brought in within a rea- 
sonable time. 
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COLASURDO V. CENTRAL R. R. OF NEW JERSEY. 
(Circuit Court, S. D. New JTork. Jnly 1, 1910.) 

1. Removal or Causes (§ 102*) — Gbounds of Fédéral Jueisdiction— Re- 

MAND. 

Where an action for injuries to a servant was removed to tlie fédéral 
court for diversitv in citizenship, but also involved a construction of 
Fédéral Bmployer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 (TJ. 
S. Cttmp. St Supp. 1909, p. 1171), under which the suit was brought, it 
was not subjeet to remand on it appearing at tlie trial tliat the parties 
were of the same citizenship; fédéral jurisdlction being shown by tlie fact 
that the suit involved the construction of a law of the TJnlted States. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 218; 
Dec. Dig. § 102.*] . 

2. Courts (§ 289*) — Fédéral Courts— Jubisdiction. 

AVhere a suit brought under Fédéral Employer's Liability Act ApriT 
22, 1908, e. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), iuvolved 
a détermination of the uieauing of the phrase "person employed by sueli 
carrier in Interstate commerce," fédéral juriadiction existed, even though 
the complaiht should be dismissed because plaintifC was not a person so 
émi)loyed. 

[Ed. Note.^For other cases, see Courts, Cent. Dig. § 830; Dec. Dig. § 
289.*] 

3. Master and Servant (§ 180*)— Injuries to Servant— Négligence— Em- 

ployer's Liability Act. 

Where plaintif!:, a traek walker, was injured while assisting certain 
fellow employés in repairing a switch in a railroad yard by being struek 
by certain cars, klcked toward him, and from the relative position of 
plaintifC and bis fellow employés the jury could hâve found that plain- 
tiff was relylng on them to look out for trains approaching from tliat di- 
rection, thelr failure to warn him constltuted négligence of fellow serv- 
ants whlch, as provlded by Fédéral Employer's Liability Act April 22, 
1908, e. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), was an ac- 
tionable négligence of the railroad Company. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 180.*] 

4. Master and Servant (§ 180*) — Injuby to Sebvan't—Railbqads— Négli- 

gence. 

Wliere a traekman was injured In a railroad yard, by certain unllght- 
ed passenger cars klcked along the track at night without warning, and 
the brakeman at the rear, although he saw the lights of the traekman, 
waited too long before trying to cheek the train which was running un- 
der its own impetus, actionable négligence on défendant'» part was shown. 

[Ed. Note.-^For other cases, see Master and Servant, Dec. Dig. § 180.*] 

5. Mastee and Servant (§ 228*) — Injuries to Servant— Railroads—Con- 

XRIBUTORT Négligence. 

In an action under Employer's Liability Act April 22, 1908, c. 149, 35 
Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), for injuries to a traek- 
man in a railroad yard, by being struek by certain passenger cars, klcked 
along the track, contrlbutory négligence is no défense. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 228.*] 

6. Master and Servant (§ ,217*) — Injuries to Servant — Assumed Risk. 

l'iaintiff, a railroad traekman, was assisting other employés in the re- 
pair of a switch in a railroad yard at hight, when he was struek and in- 
jured by certain cars negligently klcked along the track without light or 
warning. There was évidence that plaintift' had never before been called 
on to mend a switch, and that plaintifC and anothèr employé at the time 
of the injury were obeying the directions of thelr foreman in holding lan- 

•For other cases see same topic & § ndmbbk In Dec. & Am. DJgs. 1907 to date, & Rep'r Indexe» 
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tems to llght him in the work. Helâ, that plalntiffi dld not assume the 
risk of such injury under the rule that assumed risk begins only after 
plaintlff Is avvare of the master's delinquency. 

[EM. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574^ 
583; Dec. Dig. § 217.» 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

7. Mastee and Servant (§ 286*) — Injuries to Servant— Opération of 

Trains— Watch. 

Where a gang of men Is working on a railroad track at nlght where 
trains are being constantly operated, whether the railroad company in 
the exercise of reasonable care should give instructions that some one 
among them should keep a lookout to protect the rest from injury is for 
the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1033 ; 
Dec. Dig. § ^6.*] 

8. Master and Servant (§ 180*) — Injuries to Servant— Emploter's Liabil- 

itt Act. 

Fédéral Employer's LIability Act Aprll 22, 1908, c. 149, 35 Stat. 65 
(tl. S. Comp. St. Supp. 1909, p. 1171), regulatlng the liablllty of Inter- 
state carriers for injuries to servants, includes within its scope ail per- 
Bons virho could be included within the constitutional power of Congress, 
and hence Included a trackman engaged in the repair of a switch con- 
nected with a track used for hoth Interstate and Intrastate commerce. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 180.*] 

At Law. Action by Michael Colasurdo against the Central Railroad 
of New Jersey. Verdict for plaintiff. Motion for new trial on excep- 
tions. Denied. 

This Is an action of négligence against a railroad company. The plaintiff 
was a track vralker whose leg was eut ofC by a train of four cars runnlng 
without an engine in the Jersey City yard of the défendant on Christmas day, 
1908, at about 10 minutes before 7, at which time he and two other men were 
at VFork repairing a switch in the yard. The man actually at work upon the 
switch was one Nlghland, who was in command of the plaintiff and another 
track walker. Nlghland was seated at the switch engaged In repairing, and 
both he and the other two men had lanterns to light him at his work. A train 
had corne from Somerville, N. J., had discharged its passengers at the Jersey 
City station, had been pulled back west to Flddlers, a station just outsidei 
the yard, and was belng "kieked" back under the control only of the cai 
brakes, so that it might arrive at the embarking platform to take a new load 
of passengers to Somerville. At the time of the accident, it was from 400 to 
500 feet from the end of the platform and was runnlng eastward toward the 
platform under its own momentum, whlch it had recelved from the "kick" 
of the locomotive, whieh had at the time been eut ofC from the cars. 

Nighland was killed by the accident, the plaintiff had his leg eut off, and 
the other track walker escaped. Both plaintiff and the track walker testi- 
fled that they heard no whistle or other sound, and the unhurt track walker 
that he saw no light. An employé of the défendant was upon the back of 
the last car, whlch was the front of the moving train as it was being backed 
down to the platform. He says that he put two white llghts on the rear 
platform, and the red llghts which mark the rear of a train behind the door ; 
that he saw the three llghts of the men working upon the track some 200 feet 
before the train reached them, and at once shouted and whistled and made 
such noise as he could, but supposed they heard him and would in time leave 
the track until the train was within six or eight feet, at which time he ap- 
plied his brake, but too late. The plaintiff relied in part upon the failme 

•For other cases see same topic & % nombbe In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
180 F.— 53 



S34 . aSO FEDERAL EEPOETEK. 

of the défendant to give instructions to guard the three men by having some 
one detalled to watch eût for cars and protect them. 

The case was orlglnally brought In the Supreme'Oourt of the state and re- 
moved by the défendant for diverse citizenship. Upon the trial, after it ap- 
peared that the plaintIfC was a citizen of the United States, résident in New 
Jersey, the défendant cpmpany belng coneededly a New Jersey corporation, 
the défendant moved to dIsmiss or remand the case for failure of jurisdlc- 
tion. The complaint had, however, set up, aniong other grounds, that the 
plaintlfP^'SUed to recover nnder the fédéral employer'a llalillity act, passed 
April 22, 1908, and belng ehapter 149 of the First Session of the Slxtieth 
Congi-ess (35 Stat 65 [U. S. Comp. St Supp. 1909, p. 1171]). This act pro- 
vides that every comtnon carrier by railroad, while engaged in commerce 
between the states, should be liable in damages to any person suffering In- 
Jury whlle he is employed by snch carrier in such commerce, where the in- 
Jnry or death resuit from the négligence of any of the offlcers, agents, or em- 
ployés of the carrier. Section 3 of that act provides that contributory nég- 
ligence shall not bar a recovery, but that the damages shall be dlminlshed 
pro tanto. The plalntiff thereupon inslsted that the actiop was none the less 
raalntalnable in this court, though not orlglnally brought there in view of thë 
fact th^t the suit was alleged in the complaint to arise under a law of the 
United States. Plalntiff further contended that the dispute involved a con- 
struction of the statute Itself and was not a eontest about the facts only 
(Âustin v. Gagan [C. C] 39 Fed. 626, 5 L. R. A. 470),, and in that connection 
he proved that the tracks connected by the switch in. question were used by 
the défendant for the passage of trahis from the state of New Jersey to the 
State of P'ennsylvania, as well as for' trains that had thélr western terminus 
wlthin New Jersey. The question was therefore raised whether the plalntiff 
engaged in the rçpair of such a switch was wlthin the statute "a person suf- 
fering injury while he was employed by such carrier in èuéh commerce." 

The défendant urged that the plaintlffi assumed the risk of hls position, 
and that the défendant had not been négligent in any way. At the close of 
the case, the défendant nïade a motion for the direction of a verdict and 
made several exceptions to the charge whlch wlll be considered hereafter. 

Thomas J. Ô'Neil, for plaintifï. 
De Korest Bros., for défendant. 

; HANP, District Judge (after stating the facts as above). The 
question is squarely raised in this case of the jurisdiction of this court. 
In su farâs it dépends upbn diverse citizenship, the case must be re- 
manded under Àct Harch 3, 1875, c. 137, 18 Stat. 470: (U. S. Comp. St. 
1901, p. 507). That act prpvides, in section 5, that, if at any time it 
appears that the suit does Bot really and substantially involve a dispute 
or controversy properly 'within the jurisdiction' 6f the said Circuit 
Court, that court shall proceed no further, but dismiss the suit or 
remand it to the court from which it was removed, as justice requires. 
If, however, the dispute or controversy is one arising under a law of 
the United States, then this court bas jurisdiction, and it makes no 
différence that the défendant could not hâve been originally sued in 
such a controversy outside of its domicile. Such domiciliary objec- 
tions do not go to the subject-matter. of the jurisdiction, and the only 
ground foi a remand or dismissal under the act of 1875 is when "the 
dispute or controversy" is not "propèriy within the jurisdiction" of this 
court. Such a dispute or controversy is within its jurisdiction if the 
correct construction of the law, which is laid in the complaint as the 
basis of the right of action, is necessarily involved in the décision, and 
it is quite clear in this case that it is necessary to détermine the mean- 
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ing of the phrase "person employed by such carrier in such commerce." 
Therefore this court has jurisdiction, even though the complaint 
should be dismissed because the plaintiff was not a person so em- 
ployed. In short, a décision of the meaning of that act is necessary, 
and such a necessity gives me jurisdiction, regardiess of the resuit of 
the case. Huntington v. Laidley, 176 U. S. 668, 20 Sup. Ct. 526, 44 
L. Ed. 630. 

Corning then to the merits, I will take up the points raised by the de- 
fendant seriatim. First, upon the motion to direct a verdict, I think 
the refusai was proper. From the évidence the jury could hâve found 
that the plaintiff, who was under the orders of Nighland, had been 
standing facing east so that the train came upon him from the rear, 
while Nighland himself was at work facing either south or west, and 
the other track walker stood apparently between the two. If this was 
the relative position of the three men, the jury could hâve found that 
the plaintiff was relying upon the other track walker or Nighland to 
look west and to observe the trains. If both failed to vi^arn plaintiff 
of the train coming from that direction, the accident was due to their 
négligence in a duty reasonably imposed upon them, and, though they 
were fellow servants, yet under this statute their négligence was that 
of the mast€r. The fellow-servant rule has been so much ingrained in 
both bench and bar that this point was not made on the trial ; but it 
was directly in the évidence and justified a refusai to dismiss for 
lack of the defendant's négligence. 

Besides, there was also évidence in the case that the rear of the 
train was not lighted, that no warning was given of the train's ap- 
proach, and that the man at the rear, although he saw the lights, 
waited too long before trying to check the tram. Since the accident 
happened at night, and the train was running swiftly and without any 
ready means of control, I think the case is clearly differentiated from 
Aerkfetz v. Humphreys, 145 U. S. 418, 13 Sup. Ct. 835, 36 h. Ed. 758, 
and I certainly do not think that as matter of law there was no négli- 
gence in operating in a f reight yard four cars under their own impetus, 
after dark, without warning and without light. None of the cases 
cited by the défendant hâve a set of facts similar to this. Upon thèse 
two grounds therefore, and without considering the question of the 
necessity of stationing a man to watch the three, I am satisfied that 
there was évidence of the defendant's négligence. 

Contributory négligence being no défense, there remains only the 
assumption of the risk, which clearly enough is differentiated in the 
statute, though the usual distinctions between the two seem to me, I 
must say, very unscientiiîc and vague. Perhaps the best différence is 
that of the degree of proximity of the supposed acceptance of the 
danger to its occurrence. Schlemmer v. Buffalo, etc., R. R. Co., 205 
U. S; 1, _2.7 Sup. Ct. 407, 51 L. Ed. 681. The plaintiff hère assumed 
the risk, if at ail, either, first, by accepting employment ; or, second, by 
obeying Nighland's order to hold the light. As to the first ground, 
the jury could bave found that he had never been called on to mend a 
switch before, in which case they could not hâve found that he as- 
sumed the risk when he accepted the employment at the beginning of 
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the last week or the last day when he went to work. As to the second 
ground, to obey Nighland's order may hâve been coritributorily nég- 
ligent ; but that is, I think, ail it was. If there is any distinction be- 
tween that and assuming the risk, as the statute requires, to put your- 
self in such a position is négligence rather than assumption. How- 
ever, it is not necessary to décide this, because the jury, as I hâve said 
before, could well hâve supposed that the plaintiff relied on Nighland 
or the other track walker to watch for trains coming from his rear. 
Clearly he did not as matter of. law assume the risk of being run 
down by an unlighted train which gave no warning to any one, which 
the jury could hâve found to be the case. The assumption can begin 
only after the plaintiff is aware of the master's dèlinquency. 

The only important exception which remains is to that part of the 
charge which permitted the jury to find the défendant négligent in 
not stationing some one to watch the gang of men while at work. It 
was possible under the charge for the jury to find that, although there 
were lights upon the train, and that the trainman acted reasonably in 
not trying to stop the train before he did, yet the défendant was négli- 
gent in not giving standing instructions in such cases for some employé 
to watch for trains. The défendant offered évidence that . other rail- 
roads never did anything of the sort except in cases of large gangs 
who obstructed each other's vision, in which cases a man is detaîled 
for that purpose ; but it is well settled that the necessity of such rule is 
for the jury. Devoe v. New York Central, 174 N. Y. 1, 66 N. E. 568 ; 
McCoy v. New York Central, 185 N. Y. 276, 77 N. E. 1174. It seems 
to me now, as it did at the time, that where a gang of men is working 
on the track in the dark, and where trains are being constantly operated 
as thèse were operated, it is a fair question for the jury whether the 
railroad company should give instructions that some one among them 
keep on the lookout to protect the rest from being injured. Such a 
persdri might hâve to engage in the work from time to time ; but it is 
at least a fair question of f act whether some one should not ail the 
time watch for the approach of trains. Had I myself sat upon such 
a jury, I should hâve thought that it was a reasonable necessity for 
the safety of the men, regardless of the practice of other roads, and 
that a railroad should hâve a rule instructing its employés always to 
maintain a Vvatch, while at work in the dark. It seems quite clear 
that, unless this is donc, the attention of ail will of necessity at times 
become directed upon the work rather than upon the danger. 

The remaining question is of the application of the act of 1908, and 
that turns on whether the plaintiff was employed in Interstate com- 
merce. The act in question was passed after the décision of the Su- 
prême Court in the Employer's Liability Cases, 207 U. S. 463, 28 Sup. 
Ct. 141, 52 L. Ed. 297, in which a similar act was declared unconsti- 
tutional by a divided court, because it applied generally to ail carriers 
engaged in Interstate commerce, regardless of whether or not the par- 
ticular act was in interstate commerce. Some questions, however, 
were decided by the whole court in those cases, and one of thèse was 
that the act was not unconstitutional because it regulated the relation 
of master and servant; ail the justices recognizing that Congress 
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might regulate those relations while the master and servant were em- 
ployed in interstate commerce. The présent act was clearly passed to 
meet the objection of that décision, and I think it should therefore be 
construed as intending to include within the term "person employed in 
such commerce" ail those persons who could be so included within the 
constitutional power of Congress; that is to say, the act meant to in- 
clude everybody whom Congress could include. Under this construc- 
tion the inquiry becomes whether Congress could constitutionally hâve 
passed a statute regulating the relation between a carrier-master and 
a servant who was engaged m the repair of a track used both for in- 
terstate and intrastate commerce. Preliminarily the distinction should 
be noted that the act will not necessarily apply to the same person in 
ail détails of his employment. One man might hâve duties including 
both interstate and intrastate commerce, and he would be subject to the 
act while engaged in one and not the. other. This being so, the ques- 
tion is whether his repairing of a switch is such employment, when the 
switch is used indifferently in both kinds of commerce. Suppose the 
track had crossed a corner of a state, and there was only one station 
within that state so that ail trains crossing over that track must neces- 
sarily be engaged in interstate commerce. Would not a track worker 
engaged in the repair of such a track be engaged in interstate com- 
merce ? I do not think that he would be any the less so engaged than 
the engineer on the locomotive or the train despatcher who kept the 
trains at proper intervais for safety. Of course, it is not necessary 
that the man must personally cross a state line. If the repair of such 
a track be interstate commerce, does it cease to be such because there 
are two stations within the state and some of the trains start at one 
and stop at the other ? I cannot think that this is true, although counsel 
hâve referred me to no case upon the subject and I hâve found rione. 
The track is none the less used for interstate commerce, becaUse it is 
also used for intrastate commerce, and the person who repairs it is, 
I think, employed in each kind of commerce at the same time. 

Despite the earlier ruling in Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
Ed. 33, it has in récent times been stated several times by the Su- 
prême Court that state statutes may indirectly regulate interstate com- 
merce, even though Congress may at any time itself under its proper 
constitutional powers enact a provision of directly opposite ténor. 
Sherlock v. Alling, 93 U. S. 99, 23 L. Ed 819 ; Reid v. Colorado, 187 
U. S. 137, 23 Sup. et. 92, 47 L. Ed. 108. If, as was held in those 
cases, a state has the power to regulate such commerce until Congress 
intervenes, because it is as well within the state's proper powers, must 
not the corollary be true as well, that Congress may intervene, even 
when the efïect of that intervention be mcidentally the régulation of 
intrastate commerce as well ? Could not Congress, for example, pro- 
vide that ail tracks used in interstate commerce must be of a standard 
width and weight? Would that not affect ail tracks used in such 
commerce, although they likewise were used for intrastate commerce? 
Of course, any one could use any other tracks he choose for intrastate 
commerce ; but it can surely not be a ground to limit Congress' proper 
powers that the track has a joint use. If so, the repair of such tracks 
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must _be a part of interstate commerce, and under the Employer's 
L,iability Cases, supra, the relations of master ànd servant arising be- 
tween the railroad an(;i its employés engaged in repairing the track 
are similarly withiri the power of Congress. 

I am therefore of opinion that the plaintiff was at the time engagëd 
in interstate commerce and entitled to the rights secured by this act. 
That being so, it is a mâttèr of no conséquence whether the train that 
struck him was engaged in that commerce or not. It is true that the 
act is applicable to carriers only "while engaged" in interstate com- 
merce, but that includes their activity wben they are engaging in such 
commerce by their own employés. In short, jf the employé was en- 
gaged in such commerce, so was the road, for the road was the master, 
and the servant's act its act. The statute does not say that the injury 
must arise from an act itself done in interstate commerce, nor can I 
see any reason for such an implied construction. 

I will therefore deny the new trial and direct judgment on the ver- 
dict. The défendant, if it wishes, may hâve a certificate on the juris- 
dictional point direct to the Suprême Court, though that opens only a 
limited review. U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. 
Ed. 87. 



In re SOUTHERN CO. OP BALTIMORE CITT. 
(District Court, D. Maryland. April 4, 1S04.) 

1. Bankeuptcy (§ 350*)— Claims— Rent— Pbiority— WiiAT Law Ooviîtîns. , 

Whether a landlord's claim for rent accrued at the time of adjudication 
is entitled to prlority in bankruptcy dépends on whether it is entitled to 
priority under the laws of the sfcate by vlrtûe of the provision of the' 
bankrupt act (Act July 1, 18i)S, e. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418]), giving priority to debts owing to any per.son who by the laws of 
the States or the United States is entitled to priority. 

tEd. Note.^For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. i 350.*] 

2. Bankeuptcy (§ 350*) — Claim of L/Andlord— Rent— Pkiojmtt. 

Under Code Pub. Gen. Laws Md. 1888, art. 47, § 11, providing that the 
estate of an Insolvent shall be distributed according to the principles of 
equity, and no créditer shall acquire a lieu by fieri fadas or attachment, 
unless the same be levied before. the flling of bis pétition, a landlord not 
having priority for rent accrued prior to the adjudication of the tenant 
In bankruptcy was not entitled to a lien therefôr under St. 8 Anne, c. 14, 
§ 1, declaring that, before any chattels shall be removed from the prem- 
ises by vlrtue of any exécution thereon, rent accrued for a period not 
exceeding one year shall be paid, and hence the landlord was not entitled 
to paynient of accrued rent but of the sale of assets distrainable by the 
bankrupt's trustées. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. § 350.*] 

In re Southern Company of Baltimore City, bankrupt. Claim of 
landlord for priority for rent due at the time of adjudication. Denied. 

Léon E. Greenbaum, for landlord. 

Robert W. Mobray and Paul M. Burnett, for receiver. 

•For other casea see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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MORRIS, District Judge. The bankrupt corporation was lessee 
of a hôtel building in Baltimore City and owed the landlord $875 rent 
which had fallen due before the date of the adjudication and remained 
unpaid. There was sufficient chattel property on the premises subject 
to distraint to hâve satisfied the rent if the landlord had exercised his 
remedy by distraint. The chattels were taken into possession by the 
receivers appointed by this court and sold under orders of court, and 
the landlord novv pétitions to be paid out of the proceeds. 

The landlord claims that growing out of his right to distrain he has 
a quasi lien recognized by the statute of 8 Anne, c. 14, § 1, which is in 
force in Maryland, requiring that before any chattels shall be removed 
from the premises by virtue of any exécution there shall be paid the 
rent due, not exceeding one year's rent. It is quite true, as urged by 
counsel for the landlord in this pétition, that in several fédéral cases 
under similar statutes it has been held that in bankruptcy proceedings 
the landlord was entitled to priority. 

In Longstreth v. Pennock, 20 Wall. 575, 33 L. Ed. 451, under a 
statute of Pennsylvania similar to 8 Anne, it was held that the seizure 
of the chattels under proceedings in bankruptcy was in the nature of 
an exécution and was within the equity of the statute, and that the 
landlord's claim was rightly given a préférence. It was held to be a 
question of the local law of Pennsylvania. 

In Re Wynne, 4 N. B. R. 33-29, Fed. Cas. No. 18,117, Chief Jus- 
tice Chase sitting in the Circuit Court for Virginia held that the ques- 
tion was whether or not there was a lien under the state law and ruled 
that under a statute of Virginia quite similar to the statute of Anne 
the landlord had a lien of a high and peculiar character. 

In Re Trim, 5 N. B. R. 23, Fed. Cas. No. U,174, it was held by 
District Judge Bryan that in South Carolina, under the statute of 
Anne as interpreted in that state, the landlord had priority. 

In Re Mitchell, 8 Am, Bankr. Rep. 328, 116 Fed. 87, it was held by 
District Judge Bradford, after very careful considération, that under a 
similar statute in Delaware as against the assignée in bankruptcy the 
landlord was entitled to priority. 

In Malcomson v. Wappoo Mills (C. C.) 85 Fed. 910, where receivers 
appointed in an equity suit had taken possession of chattel property. 
Circuit Judge Simonton held that under the statute of Anne, re-en- 
acted in South Carolina, receivers in an equity suit must accord 
priority to the landlord's claim for rent due. 

The présent case, however, must be determined by the Maryland 
law, and the Maryland law is what the Court of Appeals of Maryland 
has declared it to be. The bankrupt act gives priority to "debts owing 
to any person who by the laws of the states or the United States is 
entitled to priority." 

If the landlord is not entitled to priority under the state law, he is 
not entitled to priority under the bankrupt law. 

The Maryland law has been so clearly announced by the Court of 
Appeals of Maryland that it présents no dilîficulty. In Buckey v. 
Snoufïer (1856) 10 Md. 149-155, G9 Am. Dec. 189, it was held, in a 
case arising under the state insolvent laws, that a claim for rent due 
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at the time of the însolvent's application without a previous levy was 
not a lien on goods f ound on the premises and was not entitled to 
priority. The court said : 

"Whatever may be the law élsewhere, In thls state when a debtor applied 
for the beneflt of the Insolvent laws under Acts 1805, c. 110, and its supplé- 
ments, his property came under the custody of the law for the benefit of his 
creditors. And It being well settled that goods in the custody of the law are 
not liable to be distrained, it follows that the distress relied upon by the ap- 
pellee caunot be sustained ; the property at the time having been beyond its 
reach. That a claim for rent is of a peculiar character and may be recovered 
In full, when other creditors of the tenant will be allowed only a dividend of 
his estate, cannot be denied. But we do not understand this to be in consé- 
quence of the rent being, per se, a lien on goods found ou the premises. It is 
because the law allows the landlord to collect his rent by seizing the prop- 
erty as a pledge to be dealt with according to Its requlrements. The l^isla- 
tion upon the subject Indlcates that rent was never eonsidered as possessing 
the attributes of a lien. ' If so, why, was it declared by the statute of Anne 
that sherifCs levying exécutions should satisfy one year's rent? If rent was a 
lien before the statute, the property passed to the sheriff incumbered with the 
landlord's claim; and the plaintiff on the exécution could hâve had satisfac- 
tion only af ter payment of the rent. But we think Acts 1805, e. 110, § 7, is 
décisive of the question. It gives priority to judgments, incumbranees, and 
liens ; but It déclares also that no process against the property shall hâve any 
effect thereon, except writs of fi. fa actually and bona flde laid before the 
time of the application. Whether a distress for rent levied before that time 
Is process wlthin the Intent of the act does not arise on the appeal. Nor 
would such a construction aid the appellee, because he made no such distress. 
We dô not think that thls view of tlie subject deprives the landlord of any 
peculiar right^ The law bas granted hlm a remedy enjoyed by no other class 
pf creditors. If he falls when entitled to avail hiinself of it, he bas no more 
reason to complain if loss results than bas a judgment creditor who ueglects 
to sue out his fl. fa. and hâve it laid before his debtor becomes an insolvent 
petltloner." 

Gaither V Stockbridge (1887) 67 Md. 222, 9 Atl. 633, 10 Atl. 309, 
was a Maryland case where receivers had been appointed for an in- 
solvent corporation by an equity court on November 12th. A quar- 
ter's installment of rent fell due on December Ist, a few days after the 
goods had been sold by the receivers and removed. It was held that 
the receivers had not made themselves liable for the whole quarter's 
rent and that thé landlord was only a gênerai creditor; that before 
any quasi lien for rent could exist in Maryland under the statute of 
Anne the rent niust be due and the goods remain subject to distress 
by the landlord. 

In Fox V. Merfeld (1895) 81 Md. 80, 31 Atl. 583, the ruie announced 
in Buckey v. Snoufïer was reafhrmed. This was a case in insolvency. 
The landlord, after the insolvent's apphcation, levied a distraint for 
rent due before the application. The Maryland Court of Appeals, 
commenting on the case, said : 

"In no materlal respect does it differ from the case of Buckey v. Snouffer, 
10 Md. 149 [69 Am. Dec. 129], which has only recently been approved bv this 
court in Gaither v. Stockbridge, 67 Md. 228 [9 Atl. 632, 10 Atl. 309]. It is the 
declared doctrine of this state that when a debtor applies for the benefit of 
our insolvent laws bis property passes for the benefit of his creditors, and, 
it being well settled that goods in custodia legis are not liable to be dis- 
trained upon, it follows necessarily that the distresses or eitb.er of them 
caunot be sustained as the property at the time the warrants were issued 
had passed beyond the reach of any légal right to distraiu. It is also 
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clearly settled law of this state that rent is not per se a lieH on goods foi.iid 
on the demised premises unless the same hâve been seized under a lepal 
dlstress. In this case the rent had been due since the 15th of December, 1893, 
but Fox slept upon his rights and allowed Coblens to apply for the beneflt of 
the insolvent law before he issued his flrst distress. He was without a 
remedy. as the property of the insolvent had passed into the custody of the 
law subject only to sueh liens or incumbrances as had been acqulred before 
Coblens' application. It was oontended at the hearing in this court that 
Buckey v. SnoufEer, supra, was decided when Acts 18a5, c. 110, § 7, was in 
force, and that the then terrns of the act were wboUy différent to the provi- 
sions contained in Acts 1854, c. 193, which is now codifled as section 11, art. 
47, of the Code, and reads as follows: 'The estate of the insolvent shall be 
distributed aceording to the principles of equity, and no creditor shall acquire 
a lien by fier! facias or attachment, unless the same be levied before the flling 
of his pétition.' We hâve not, however, been referred to any authorlty en- 
tertaining this view, nor are we aware that the distribution of estâtes in the 
insolvent courts has at any time, either In England or in this country, been 
made, save 'acc-ording to the principles of equity.' " 

The reasoning on which the Maryland Court of Appeals has de- 
clared that in Maryland under the state insolvent laws no priority can 
be accorded to the landlord's claim for rent, when no distress has been 
taken prior to the filing of the pétition, applies with at least equal if 
not greater force to proceedings under the bankruptcy act (Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S- Comp. St. 1901, p. 3418]) when 
administered in Maryland. 

The pétition must be dismissed. 



In re CHAUDRON & PEYTON. 

In re FAUST. 

(District Court. D. Maryland. June 30, 1910.) 

1. Bankbuptct (§ 350*) — Rights of Landloed— Lien os Distrainable As- 

sets. 

Where a landlord, not having distrained on the assets of his tenant for 
rent in arrear prior to bankruptcy adjudication, had no lien under the 
laws of Maryland, he could not obtain a lien agalnst the proceeds of a 
sale of distrainable assets by the tenant's trustée in bankruptcy, under 
the bankrupt act, giving priority to debts owing to any person who by 
the laws of the state or of the United States is entitled to priority, by 
applying to the bankruptcy court for payment of the rent in arrear or 
In the alternative for permission to dtstraln on the goods on the premises. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 350.*] 

2. CouKTS (§ 366*) — Fedbeal Courts— Rules of Décision— Décision of State 

Courts. 

Décision of a state court of last resort that a landlord, in the absence 
of distraint, is not entitled to priority for rent In arrear, on the Insol- 
vency of the tenant, is binding on the fédéral courts sitting in bankruptcy. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 950, 956; Dec. 
Dig. § 366.* 

State laws as rules of décision In fédéral court, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hlll v. Hite, 29 C. C. A. 553.] 

In the matter of Chaudron & Peyton, bankrupts. Pétition of Wil- 
liam K. Faust for payment of rent in arrears as a preferred claim. 
Denied. 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Walter C. Mylander, for landlord. 
Samuel J. Fisher, for trustée. 

ROSE, District Judge. On the 31st of May, 1904, the bankrupts 
leased from_ the petitioner the premises 431 East Saratoga street in 
Baltimore city for the terni of five years accounting from the Ist 
day of July, 1904, at and for the annual rent of $1,500, payable in 
equal monthly installments of $125 each on the Ist of each month. 
The tenants, were to pay. the bills for water rent. By the terms of 
the lease the landlord had the right to distrain whenever any install- 
ment of rent should be 10 days in arrear. 

On the 18th of May, 1909, Chaudron & Peyton were adjudicated 
bankrupts. At that time two monthly installments of rent and of 
water rent aggregating $259 were due and in arrears. There was 
then, and until after the filing of the landlord's pétition now under 
considération, on the premises a stock of goods of value much greater 
than the amount of rent in arrear. On the day of the adjudication 
in bankruptcy a receiver of the bankrupt's property was appointed 
by this court, and on the 7th of July a trustée was elected. While 
the receiver notified the petitioner that hè would not assume the said 
lease, he actually kept the goods of the bankrupt, or some of therii, 
on the property until a day or two before July 1, 1909, when he 
surrendered possession of the premises to the petitioner. Rent from. 
the date of the adjudication to the Ist of July was paid by the re- 
ceiver. 

On the 8th of June, 1909, the petitioner filed his pétition praying 
for the payment of the $259 of rent in arrear at the time of the adjudi- 
cation in bankruptcy, and $77.70 the proportional amount of said rent 
from the Ist day of May, 1909, to the day of such adjudication, or 
in the alternative for permission to distrain on the goods on the prem- 
ises. •' '' '■ ■ , 

At the hearing of the pétition courisel for the pet'itîoher admitted 
that he was not entitled to hâve treated as a preferred claim the 
$77.70 proportion of rent which accrued between the Ist and 18th days 
of May, 1909. He did insist, however, -vi/ith great ability and wîth a 
weâlth of industry and learning, that he was entitled to an order of 
the court allowing the $359 of rent due and in arrears at the time of 
the adjudication to be paid as a preferred claim, out of the proceeds 
reahzed from the sale of the goods which were on the premises at 
the time of the adjudication in bankruptcy ^nd at the time of the 
filing of his pétition on the 8th of June, 1909. His contention is 
that wherever at the time of an adjudication in bankruptcy the 
bankrupt owes rent which is then due and in arrears, and there are 
at the time of such adjudication distrainable goods on the premises, 
the landlord may acquire a right to be paid in préférence out of 
their proceeds, if their proceeds shall be sufficient, to pay him, pro- 
vided the said landlord fîled a pétition with the court asking for such 
payment, or, in the alternative, for permission to distrain on the 
said goods. 
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Such lias not been tlie practice of this court under the présent 
bankruptcy açt (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]). The whole question was very fully considered 
some six years ago by Judge Morris in the matter of the Southern 
Company of Baltimore city. In that case, as in this, the contention 
was made that the statute of 8 Anne, c. 14, § 1, is in force in Mary- 
land. There is no question that it is. It was there insisted, as hère, 
that in Longstfeth v. Pennock, 20 Wall. 575, 22 L,. Ed. 451; In re 
Wynne, 4 N. B. R. 2S-29, Fed. Cas. No. 18,117; In re Trim, 5 Nat. 
B. R. 23, Fed. Cas. No. 14,174; In re Mitchell (D. C.) 8 Am. Bankr. 
Rep. 324, 116 Fed. 87; Malcomson v. Wappoo Mills (C. C.) 85 Fed. 
910 — it had been determined in the fédéral courts that under state 
statutes in Pennsylvania, Virginia, Delaware, and South Carolina, 
very similar to the statute of Anne, the landlord was entitled to the 
payment oï his rent as a preferred claim. To thèse citations in the 
présent case are added: In re Gerson, 2 Am. Bankr. Rep. 170; 
In re Pittsburg Drug Co. (D. C.) 20 Am. Bankr. Rep. 227, 164 Fed. 
482; In re West Side Paper Co. (D. C.) 20 Am. Bankr. Rep. 289, 
159 Fed. 241; In re Goldstein, 2 Am. Bankr. Rep. 603; In re Bîshop, 
(D. C.) 18 Am. Barikr. Rep 635, 153 Fed. 304; In re EUs (D. C.) 

3 Am. Bankr. Rep. 564, 98 Fed. 967. On the other hand, counsel 
for the landlord with equal zeal, industry, and learning calls attention 
to: Powell V. Daily, 61 111. App. 552; In re Jefferson (D. C.) 2 Am. 
Bankr. Rep. 206, 93 Fed. 918; In re Houston (D. C.) 2 Am. Bankr. 
Rep. 107, 94 Fed. 119; In re Joslyti, 3 N. B' R. 473, Fed. Cas. 
No. 7,550. 

It is admitted that the bankruptcy act does not expressly give any 
préférence to the landlord. If he is entitled to priority of payment, 
it is under that clause of the bankrupt act which provides that priority 
shall be given to debts owing to any person who by the laws of the 
States or of the United States is entitled to priority. It is not a 
question as to whether in the opinion of the individual fédéral judge 
the claim for rent is one of peculiar obligation, or whether in his 
opinion it stands on the footing of ail other honest debts justly due 
and owing. The sole question is whether under the state law of the 
State in which the property is sitiiated the rert is under such cîrcum- 
stances a preferred claim. Longstreth v. Pennock, 20 Wall. 575, 
22 h. Edv 451. 

Under the bankrupt act a créditer is allowed the same priority 
which hewould hâve had had not that act "superseded the state law 
governing the distribution of insolvent estâtes. Collier on Bank- 
ruptcy (7th Ed.), 742; Loveland on Bankruptcy, 780; Remington 
on Bankruptcy, § 2197; In re Worcester County (First Circuit) 

4 Am. Bankr. Rep. 496, 102 Fed. 808, 42 C. C. A. 637; In re Jones 
(D. C.) 18 Am. Bankr. Rep. 209, 151 Fed. 108. 

Judge Morris, after a review of the Maryland authorities, reached 
the conclusion that there could be no doubt that in Maryland rent 
in arrears at the time of the filing of a pétition in insolvency was not 
a preferred claim. In that conclusion I fully concur. 

In 1856 the Court of Appeals of Maryland, in the case of Buckey 
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V. Snoufféfr,' 10 Md. 149-155, 69 Am. Dec. 129, in which a landlord' 
after ihe institution of insolvency proceedings had levied distress on 
the property on tlie leased premises, said: 

"Whatever may be the law elsëwhere, In thls state wEen a debtor appUed 
for the beneflt of the insolvent lawa under Acts 1805, c. 110, and its supplé- 
ments, his property came u4der the custody of the law for the beneflt of his 
creditors. ^ * * And it being well settled that goods in the custody of the 
law are not llable ta be distrained, it follows that the distress relied upon 
by the appelleé çannpt be sustained; the property at the time having been 
beyond its reach. ïhat a claim for rent is of peculiar character, and may be 
recovered in fuU, when other creditors of the tenant will be allowed a divl- 
dènd only of.his estate, cannot be denled. But we do not understand this to 
be In conséquence of the rent being, per se, a lien on goods found on the 
premises. It is bècause the law allows the landlord to Oollect his rent by 
seizing the property as a pledge, to be dealt with according to itsrequire- 
ments. * • * The législation upon the subject indicatea that rent was 
never considered; as possessing the attributes of a lien. If so, why was it 
declared by the statute of Anne that sheriflfs, levying exécutions, should sat- 
Isfy one year's rent? If rent was a lien before the statute, the property 
passed to the sheriff, incumbered with the lahdlord's clalm ; and the plaiutlfï 
lii the exécution could hâve had satisfaction only after payment of the rent. 
• • * We do not thlnk that thls view of the subject d,eprives the landlord 
of any peculiar xight. The law has granted him a remedy. enjoyed by no other 
clàss of creditors. If he fa:ils, when entltled, to avail himself of it, he has no 
more reason to complain, if loss résulta, than has a judgment creditor who 
neglects to sue ont his fl; fa. and hâve It laid before his debtor becomes an 
insolvent petitioner." 

Nearly 40 years afterwards, in. the case of Fox v. Merfeld, 81 Md. 
80, 31 Atl; 583, decided in 1895, only three years before the enact- 
ment of the présent bankruptcy act, Buckey v. Snouffer was ex- 
pressly affirmed. The landlord after the insolvent's application levied 
a distraint for rent due before the application. The Court of Ap- 
peals said: 

"In no materlal respect does It dlffer from the case of Buckey v. Snouffer, 
10 Md. 14& [69 Am. Dec. 129], whlch settled the law in this state, and has 
only recently been approved by this court in Gaither v. Stockbridge, 67 Md. 
228 [9 Atl. 632, 10 Atl. 309]. It Is the declared doctrine in this state that, 
when a debtor appUes for the beneflt of our Insolvent laws, his property 
passes in custodia legis for the beneflt of his creditors, and, it being well 
settled that goods in custodia legis are not liable to be distrained upon, it 
follows necessarlly that the distresses, or either of them, cannot be sustained, 
as the propierty, at the time when the warrants were issued, had passed be- 
yond the reach of any légal rlght to distrain. It is also clearly settled law 
xn this state that rent is not per se a lien on goods found on the demlsed 
premises, unless the same hâve been seized undér a légal distress. In this 
case the rent had been due since the 15th of December, 1893, but Fox slept 
upon his rights and allowed Ooblens to apply for the beneflt of the insolvent 
law before he issued his flrst distress. He was then without a remedy, as 
the property of the insolvent had passed into the custody of the law, subject 
only to such liens or ineumbrances as had been acquired before Coblens' ap- 
plication. * * * It was contended at the hearing In thls court that Buckey 
v. Snouffer, supra, was decided when Acts 1805, c. 110, § 7, was in force, and 
that the then terms of the act were whoUy différent to the provisions con- 
talned in Acts 1854, c. 193, which Is now côdifled as section 11 of article 47 
of Code, and reads as follows: 'The estâtes of the Insolvent shall be dis- 
tributed under the order of the court according to the prinelples of equlty, 
and no créditer shall acquire a lien by fleri facias or attathttient, unless the 
same be levied before the flling of his pétition.' It Is Insisted that this sec- 
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tlon provides another and entirely différent metliod for the distribution of the 
estâtes of insolvents. We hâve not, however, been referred to any auttiorit.v 
sustaining this view, nor are we avrare tliat distribution of estâtes in the 
insolvent courts bas at any time, eitber in England or in tbis eountry, been 
made, save 'according to the principles of equity.' " 

It is not contended on behalf of the landlord in this case that the 
Court of Appeals has ever reversed either of thèse décisions. 

It is not claimed that, under the insolvent laws as administered in 
this state before the passage of the national bankrupt act, a landlord 
who did not distrain for rent before the filing of an insolvent péti- 
tion was paid in préférence to the other creditors. It is most ear- 
nestly urged, however, upon the court that the broad language of 
Buckey v. Snouffer and Fox v. Merf eld is obiter ; that in each of 
thèse cases the landlord sought to distrain after the appointment of 
an insolvent trustée without first obtaining permission of the insol- 
vent court ; and that he could not do, the goods being in the custody 
of the law. 

It is argued that if the landlord, instead of proceeding to dis- 
train, had filed a pétition in court asking leave either to distrain or 
to be allowed his rent, he would hâve been given one relief or the 
other. 

I hâve personally examined the record in Fox v- Merfeld. It there 
appears that the landlord did file such a pétition, and that its prayer 
was denied. 

The petitioner calls attention to a number of décisions in Mary- 
land, as, for example: Washington v. Williamson, 23 Md. 244; 
Everett v. Nefï, 28 Md. 176 ; Thomson v. Balto. & Susquehanna 
Steam Co., 33 Md. 312 ; Wanamaker v. Bowes, 36 Md. 42 ; Gaither 
v. Stockbridge, 67 Md. 224, 9 Atl. 632, 10 Atl. 309 ; Thompson Ry. 
Co. V. Young, 90 Md. 278, 44 Atl. 1024. 

He argues that thèse cases apply principles which are in the opinion 
of the learned counsel for the landlord logically irreconcilable with 
the doctrine of Buckey v. Snouffer and Fox v. Merfeld. The diffi- 
culty in the way of this court accepting this contention is made 
manifest by the fact that the case principally relied on by counsel 
for the landlord is Gaither v. Stockbridge, 67 Md. 224, 9 Atl. 632, 
10 Atl. 309, and that case the Court of Appeals of Maryland, in the 
subséquent case of Fox v Merfeld, said is in entire harmony with 
the doctrine which it enunciates in Fox v. Merfeld. 

In the case of Gaither v. Stockbridge a receiver was appointed 
for the Duffy Malt Whisky Company on the 12th of November, 
1886. He took possession of the goods and chattels on the land- 
lord's property and remained in possession of them on such premises 
until the 22d of November, 1886. The goods were then sold, and 
on the 29th of November the receiver tendered possession of the 
warehouse to the landlord. An installment of rent fell due on the 
Ist of December. It was held that the landlord was not entitled to 
the payment of this rent out of the proceeds of the goods. In that 
case the court said, in discussing the varions questions which arose, 
that the ordinary receiver of a court of chancery does not stand in the 
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same relation te th'e propérty as doès an assignée iil bankruptcy or 
in insolvency. It adds: 

"Where the goods o£ the lessee are remainlng on the demised premises at 
or after the time wlien thé rent becomes due, and the landloi'd seeks to exer- 
cise his right to distrain, and the only impediment to the exercise of that 
light. 1& the possession of the court, ,by Its receiver, It seems to be a settled 
rule bf practice to order the receiver to pay the arrears of rent ôut of the 
proeeeds of the propérty, or to permit the landlord to proceed with his dis- 
tress, notwithstandlug the jwssession of the receiver." 

The téxt-writers and the decided cases ail recognize that in Mary- 
land a landlord who fails to exercise his right to distrain before in- 
solvency proceedingsare begun has no right to preferential payment. 
2 Poe on Practice, § 810; Purnell on the Law of Insolvency in Mary- 
land, § 127, p. 71 ; 2 Tiffany on Landlord & Tenant, § 1900, note 12 ; 
In re Gerson, 2 Am. Bankr. Rep. 175. 

The ind'ustry of the learned counsel for the landlord has led him 
to examine the records of the chancery courts of first instance in 
Baltimore city and to show that it is their habituai practice, in cases 
where corporations are being wound up by receivers, to allow rent 
due and in arrear at the time of the appointment of a receiver to be 
paid as a preferred claim. For this practice, the distinction made by 
the Côiirt -of Appeals of the stâte between à receiver appointed by a 
court' bf'thancery in the exercise of its ordinary jurisdiction and an 
assignée or trustée in insolvency is a sufficient explanation. 

It m.ay, be that there xs; very little différence in effect between the 
windin^ up of an insolvént corpbratibri by a chancery receiver and 
the 'wiiîdîiig up of an estate of an equàlly insolyent individuar or 
corpofàtioti by a trustée iii insolvency under the stkte law or a trus- 
tée ih bankruptcy undèr the fédéral law. But the question is not 
what in the opinion of a fédéral judge the state law ought to be, but 
what it Is. He may think that a distinction does not rest upon a 
real' difïerehce in principle, but if the distinction is well established 
in the state law- so far as he is concerned that is the end of it. In 
so sâyirig,' I do not mean for onè moment to întimate any opinion 
that the; distinction taken by the çotirts of ' Màryland between the 
rights bf a landlord to whom rent is due at the timeof the appoint- 
ment pf a receiver and a landlord to whom rent i^ due at the time 
of thé institution of proceedings in insolvency or bankruptcy is not 
we}l f ounded. 

The counsel for , the landlord calls attention te? the fact that the 
Code of Maryland (sections 376 and 377 .of article 23) provides 
that a bill may, be filed by any créditer or stoqkholder against any 
corporation alleged to be insolvént, and if the allegation.s be sustained 
a receiver may be appointed and the corporation dissolved, and that: 

"Whenever any such corpora:tlon shall hâve been adjudged to be dissolved, 
• * * iftlj its propérty and assets of every description shall be dlstrlbuted 
to the creditors of sald corporation Ip the same manner that the propérty 
and assets of an insolvént debtor are distributed under the provisions of arti- 
cle 47 of the Code of Public General Laws, but no discharge shall be granted 
to said corporation." 
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Article 47 is the insolvent act. 

He has found several cases in which, where corporations Iiave been 
decreed to be dissolved, the equity courts of first instance in Baltimore 
city bave allowed priority to rent claims. 

It does not appear that the question as to whether the receiver in 
such case is the ordinary chancery receiver or is an officiai vvith the 
rights and duties of an insolvent trustée had been considered by the 
court. Certainly the Court of Appeals of Maryland has not as yet 
passed on or approved such practice. 

He also calls attention to the case decided in this court under 
Bankruptcy Act March 2, 1867, c. 176, 14 Stat. 517, and reported 
as In re Rose, 20 Fed. Cas. 1176. In that case Judg;e Giles held the 
landlord's claim for rent to be entitled to preferential payment. The 
opinion îs a very short one and seems to bave been given without 
considération of the Maryland cases. ' """ 

The pétition will theref ore be dismissed. 



TRIMEAU y. GRANFIET.D. 
(Circuit Court, S. D, New York. Marcb 15. 1010.') 

1. COBPOBATTONS (S 117*)— SaLE OF STOCK— UESCISSION FOB FBAUD— NEPESSITT 

roR Rkstoration. 

Wliere the buyer of stocks had sold most of them, he wmilil not bé en- 
titled to a rescission of his contract of pureliase for misrepresentation of 
the seller, being Incapable of tendering restoratlon of what he îjot. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 506; Dec. 
Dig. 1 117.*] 

2. GONTKACTS (I 1rs*) — Illégal Contkact. 

Even a wrongdoer is not the prey of any spoliator who may oiitwlt 
hlin, and while the law will enforce no part of a contract. the perform- 
ance of any stipnlation of which îs forbidden, the parties do not become 
outlaws when they inaké such a contract, and their risjhts in eqnity as 
well as at law are the same as those of others in so far as they do not 
require the enforcenjent of any part of the contract. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 681-700; Dec. 
Dig. i 138,*] 

8. Equitt (§ 65*) — RiGHT to Relief— Unconscionable Teansactions. 

The Iniqultous conduct which will bar a snitor in equity need not be dl- 
rected against the défendant, but must be such that the prosecution of the 
Buitor's rights will of itself Involve thé protection of wrongdolng. 
[E.'i. Note. — For other cases, see Equity, Dec. Dig. § 65.* 
He who cornes into equity must come viirb elean hands, see note to 
Knapp V. S. Jarvis Adanis Oo., 70 C. C. A. 5-13.] 

4. Principal and Agent (Si 23. 69*) — Existence of Relation— Evidence. 

Ei'idence held to show that tnoney sent by eomplainant to défendant, 
for purehase of mining stocks was sent to him as agent, and that he so 
acted, so that plalntiff was entitled to an accounting for secret profits ob- 
tained by defendiint through bnying the stocks hlmself and reselling them 
to eomplainant at an advanced price. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 41, 
lSO-145; Dec. Dig. §§23, 69.*] 

*For other cases eee same topic & i numbeb in Dec. & Am. Dlgs. 19U7 to aate, & Aep'r Indexes 
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In Equity. Bill by Paul A. Primeau against Horace Granfield. De- 
cree for complainant. 

Charles J. Hughes, Jr., and Mark Hyman, for Primeau. 
Edmund F. Richardson, Wm. fi. Davis, and Frederick L-ienau, 
for Granfield. 

HAND, District Judge. This is a final hearing on a bill in equity 
for an accounting. The bill is voluminous, and there hâve been ample 
amendments, but the frame of it remains simple. It allèges that the 
complainant, Primeau, remitted from the East from time to time 
moneys to the défendant, Granfield, to be invested in shares of stock 
in mining companies and in mining claims, ail in the state of Colorado. 
Granfield acted in the matters, according to the bill, as agent and fidu- 
ciary of Primeau, and professed to be buying the properties from 
third persons and to be paying to them the sums which .Primeau sent 
him. In fact Granfield was the owner himself of ail of them and the- 
sums which he got from Primeau were much more than what he had 
paid for the properties. Because of his secret profits made upon 
thèse représentations and the fiduciary relations which existed be- 
tween the parties, Granfield, becamebpund to account ,to Primeau. 
The bill adds in certain cases charges of misrepresentations as to the 
character and value of the properties purchased. The answer con- 
cèdes that the parties had dealings in mining shares and mining 
claims; that Primeau bought of Granfield; that the property Gran- 
field in fact owned; and that he made profits in his sales. It takes 
issue upon the existence of any fiduciary relation between the two; 
allèges that Primeau perfecdy understood that he was buying of the 
owner ; that he dealt at arm's length ; and that ail the profits were 
the resuit of a legitimate gain in bargain and sale. It likewise dénies 
any of thç misrepresentations alleged. 

The transactions extended over a period of about seven years, from 
1894 to 1901, and comprised 10 separate corporations or claims, in a 
number of which there were several transactions. In ail, thé trans- 
actions covered by the briefs amount to 21, not including a claim 
for a gênerai balance struck between the parties in the fall of 1899. 
The testiftiôny was immensely voluminous, both oral and documen- 
tary, and there was an absolute conflict of tes timony between the par- 
ties. To the solution of this confliet there are accessible many con- 
temporaneous documents, consisting in the main of correspondence 
between the parties, during large parts of the period in question. 
Primeau at the outset of their relations was quite unacquainted with 
mines and mining. He is a man of no éducation, extremely illiter- 
ate, but shrewd, at least as a salesman of stock to Eastern customers 
on a small scale, and apparently of unbounded energy and little or no 
scrupulousness in the means by which he attains his purposes. Gran- 
field was originally a salesman of books who drifted somewhat for- 
tuitously into the business of speculating in mines at the time when 
Cripple Creek began to show that extraordinary richness as a gold 
producing territory which has since become so well-known. He is a 
man of decided mental power, expresses himself with vigor and pre- 
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cision, and is in literacy and ail intellectual attainments much Prim- 
eau's superior. Though he was unscrupulous in his business deal- 
ings, his testimony reads like that of a very capable and energetic 
man of affairs. I hâve no trouble in finding that he acquired an 
ascendancy over Primeau and that Primeau relied upon his judgment 
and information, when the purchases were made. Granfield's home 
is in Mt. Vernon in this state, but he early maintained regular con- 
nections in Denver and was repeatedly in Colorado for long periods 
of time. While Primeau also went to Colorado on several occasions 
the measure of his acquaintance with the district of Cripple Creek 
and with its spéculations was not in the least comparable to Gran- 
field's, and such personal acquaintance as he ever got was for the 
most part in the company of Granfield, and, I think I may fairly 
infer, under the supervision of Granfield. Those instances in whicli 
this was not the case, do not materially affect the fact that it was 
through Granfield that he got such information as he did ever gel 
about the properties he was buying. I hâve been obliged to go into 
each of the transactions in détail to détermine the relations of tbe 
parties, in view of the unsatisfactory character of the testimony of 
each, but there are some preliminary matters which must be deter- 
mined before the détails properly come up. 

First, I hâve disregarded altogether the alleged misrepresentations 
of Granfield regarding the properties. This is not because I think 
he did not mean to defraud Primeau by false statements, because in 
several cases I think he did, even after ail allowances are made for 
the natural exaggeration of expression and anticipation which the 
astounding discoveries thereabouts to a large extent excused. The 
reason for disregarding the statements is that Primeau has long since 
himself sold and so passed on to others most of the properties he 
bought. Thèse he peddled about in the East and even in France to 
small investors generally, both personally and through the médiation 
of agents. While he retains some of the property he is, in no in- 
stance able to offer a restoration of what he got, and he cannot there- 
fore make the tender necessary to a rescission of any of the contracts. 
His remedy for any fraud must be at law for damages, and I hâve 
therefore confined him to the theory of his bill ; that is, that Granfield 
received the moneys in a fiduciary capacity and misappropriated a 
part of them. While the misrepresentations necessarily hâve an im- 
portant weight incidentally in the relations of the parties, no relief 
can be granted by virtue of them. 

Granfield's affirmative défenses are two: First, lâches, which at 
most was no more that a delay of three years, until Primeau began 
to collect testimony, and which I dismiss; and, second, Primeau's 
disqualification to come into a court of equity because of his own 
inéquitable conduct. The latter has some serions aspects, and, in 
view of the fact that it was nowhere pleaded, and- — despite Granfield's 
efforts to show to the contrary — no where indicated in the trial, 
I should be obliged to allow the case to be reopened, if I thought that 
a prima facie case had been made out against the bill. The grounds 
for this défense are three: First, Primeau's fraudulent change of 
180 F.— 54 
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several letters ; second, his suppression of a great number of letters ; 
and, third, his iniquitous dealings with his customers. 

Upon the first issue, there are four letters urged upon me, each 
of which bears évidence of some change, and each of which was put 
in évidence before any allégations were put in the bill of the trans- 
actions to which they refer. This satisfies me that they were never 
intended to be used in the suit for the purpose of supporting a f raud- 
ulent claim, and that if they were forged it was for a différent pur- 
pose. Had they been changed for this suit, Primeau would hâve 
insisted on some claims being made which they would support. By 
far the most plausible explanation of them is that, if Primeau changed 
them at ail, which I think most likely, he changed them for the pur- 
pose of showing to his customers that he had paid more for the 
properties than in fact he had. It was, for instance, most improbable 
that he should hâve thought he could hâve got f rom Granfield $10,- 

000 by so simple a means as raising complainant's Exhibit 431. The 
same reasoning applies in regard to complainant's Exhibit 380. While 
this explanation is most discreditable to him, and fortifies the infer- 
ences regarding his dealings with his customers, it disposes of the 
contentioii that he was corruptly using in the cause forsred documents. 

1 do not believe this to be true, and so I need not consider whether or 
not I should follow Harton v. McKeë (C. C.) 73 Fed. 558, if on 
the facts it was applicable. 

In regard to the second défense, the suppression of documents, I 
should hâve thought nothing of it, but for Primeau's silly explana- 
tions. That he should not produce many bf the very numerous letters 
which passed between them is not only not surprising, but is to be 
expected. Granfield also failed to produce a great many letters. 
In the case of Primeau especially, having no fixed place bf business, 
being a man of extremely Slovenly business habits, I am rather sur- 
prised that he can produce as many aé hè does. However, his at- 
tempts to explain their disappéarance are childish, and I do not be- 
lieve them. Thèse attempts do not. by any means indicate that he 
suppressed the letters, but only that he supposed hé must.show some 
excuse dther than the truth. If his own letters to Granfield showed 
any diversity in the facts f rom those of Granfield's he produces, some 
suspicion might justly ensue, but they corroborate and serve to com- 
plète the extant letters of Granfield, and do not in any case that I can 
recall indicate that any of Granfield's lost. letters wéreby their contents 
damaging to Primeau. The correspondence which is produced cer- 
tainly bears every internai évidence of being selected indiscriminately. 
How that could be the case if there had been any intelligent suppres- 
sion of damaging letters I cannot see. Granfield makes some effort 
to show that some of those which do not appear are especially signifi- 
cant, but he does not convince one. It is true that for a continuons 
period of some length ail correspondence seems to hâve disappeared 
that had any conséquence, but as to that period I hâve allowed nothing 
to Primeau. The utmost which Granfield can ask in any case, and 
even if Primeau had suppressed correspondence, is that he must suffer 
f rom the presumption of what they would hâve shown. I know of no 
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rule which directs me to turn him out of court. However, as I hâve 
said, I do not regard the charge of suppression as substantiated prima 
facie. 

The remaining objections concern Primeau's treatment of his 
customers. His own counsel attempts to explain the letters which he 
wrote to Granfield requesting him to mal<;e représentations to his 
customers, but his efforts are wholly unsatisfactory in my judgment. 
It is quite clear that Primeau repeatedly suggested to Granfield that 
he Write decoy and delusive letters. I find no instance in which î 
am certain that Granfield acceded to his requests, except respondent's 
Exhibits 214 and 315, in which Granfield wrote one letter to be used 
as a decoy to a customer, misrepresenting the price at which Primeau 
was to buy, and another letter to Primeau stating the real price. 
From a number of Primeau's letters I am, however, quite satisfied 
that he was ready to make any représentations which were necessary 
to procure the sale of his stocks and claims, and that he tried to in- 
duce Granfield to join him in deceiving the buyers. It seems to me 
idle to attempt by ingénions explanations to account innocently for 
the suggestions which he kept makiiig to Granfield. 

However, there is no direct évidence of any single sale of stock 
which was procured by misrepresentations unless it be some of the 
sales made to Brosseau and Roberge. Thèse sales comprise but a 
small part of the money for which Primeau now asks an accounting, 
and there is no way that I know in which the money he procured from 
Brosseau and Roberge under false représentations, if any, can be 
distinguished from the other money. Granfield's effort is rather so to 
discrédit Primeau by proof of his dealings with his customers as to 
make it impossible for him to come into a court of equity. The up- 
shot of his contention is that the money which Primeau got from his 
customers, however it Was obtained, was fair spoil for anyone else. 
Of course, if Granfield and he were together engaged in a corrupt 
conspiracy to defraud Primeau's customers, and if, in pursuance of 
that conspiracy, Granfield obtained the money, Primeau could not 
then come into this court and ask for an accoUnting based alone upon 
the corrupt contract. 

While I am not wholly satisfied that the parties entered into a 
contract involving the swindling of Primeau's customers as an inci- 
dent to its performance, certainly that is the worst construction that 
the évidence admits and for the purpose of argument I will assume it 
to hâve been the fact. After Primeau got the money he turned it 
over to Granfield to be eventually paid to the sellers. We may as- 
sume that since the contract between them contemplated the acquisi- 
tion of the money by fraud neither party could hâve enforced any of 
its stipulations. NeverthelCss, when Primeau got the money, it was 
his, in equity as at law, and ail of it remained his money after it went 
into Granfield's hands, because Granfield took it only as his agent. 
AUowing to the utmost the invalidity of ail the stipulations of the 
contract, the fact remains that Primeau's rights to the money are 
quite independent of the enforcement of any part of the contract, even 
if he had acquired it through the past performance of the contract. 
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When Granfield took it as agent, there remaîned nothing to be donc, 
under the contract, but his payment of it to the supposed sellers, 
and that was an obligation that Primeau does not seek to enforce. 
He relies wholly upon his ownership of it once acquired, Granfield's 
possession of it as agent, and his failure to pay it over in accordance 
with his principal's instructions. Even a wrongdoer is not the prey 
of any spoliator who may outwit him. It is true that the law will 
enforce no part of a contract the performance of any stipulation of 
which is forbidden, but the parties do not become outlaws when they 
make such a contract, and their rights in equity as well as at law are 
the same as those of others, in so far as they do not require the en- 
forcement of any part of the contract. This is the resuit of the fol- 
îowing cases, ail of which were in equity: Sharp v. Taylor, 2 Phil. 
Ch. 801; Harvey v. Varney, 98 Mass. 118; Heath v. Van Cott, 9 
Wis. 516 ; Trice v. Comstock, 121 Fed. 620, 57 C. C. A. 6i6, 61 L. 
R. A. 176; Ownes v. Ownes, 23 N. J. Eq. 60; American Associa- 
tion, Ltd., V. Innis, 109 Ky. 595, 60 S. W. 388 ; Pitzele v. Cohn, 217 
111. 30, 75 N. E. 392. 

I do not at ail agrée with Primeau that the iniquîtous conduct 
which will bar a suitor in equity must be directed against the de- 
fendant. The rule in trade-mark cases is quite enough to disprove 
that limitation of the rule ât the présent time, however it may hâve 
been originally. On the other hand, I do agrée with him that the 
conduct must be such that the prosecution of the suitor's rights will 
of itself involve the protection of wrongdoing. It is quite true that 
again in the trade-mark cases the false représentations which dis- 
qualify the complainant need not be a part of the very trade-mark 
which the complainant wishes to protect (Manhattan Medicine Com- 
pany V. Wood, 108 U. S. 218, 2 Sup. Ct. 436, 37 E. Ed. 706), but they 
must be used in immédiate association with the trade-mark. While 
the cases do not explicitly so décide, I think the proper interprétation 
is that the association of the misrepresentation must be so close that 
they may be regarded as together one statement made to the public. 
There is at least no indication in any of the cases that if the owner 
of the trade-mark had used a similar misrepresentation in a way quite 
disconnected with the trade-mark, although it was to eiïect the sale 
of his goods, such misconduet would put his whole business at the 
mercy of fraudulent competitors. In short, the "transaction," which 
must be illégal in order to def eat him, is the entire représentation of 
which the mark is fairly a part. Since, therefore, Primeau need not 
rely upon the illégal contract, but only upon rights which arose 
through its performance, I will not dismiss his bill. 

A further gênerai objection is that Primeau could not have sup- 
posed Granfield to be his agent, because he knew that Granfield was 
acting in the interest of unknown sellers who paid him an indefinite 
commission for his services. This objection goes to the very heart 
of the bill's equity, because unless the fiduciary relation existed be- 
tween Primeau and Granfield, Primeau could not claim any interest 
in the funds which he paid to Granfield without rescinding the trans- 
action. In other words, if Primeau when he paid over the money. 
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intended it at once to belong either to Granfield or to Granfield's 
principal, he cannot in equity reclaim it without completely unravelling 
the transaction. He cannot at once claim to be the buyer of the prop- 
erty and hâve any interest in the purchase price, even though Gran- 
field had wrongfully represented to him that when it was paid, he 
(Granfield) would hold it in trust for another. 

I think that Primeau did not suppose that he lost the right of con- 
trol over the money, until Granfield paid it to the sellers, and that 
whatever he thought were Granfield's relations with them, he meant 
to retain the right to change its destination and indeed to recall it, 
while it was in Granfield's hands. My reasons for thinking this are 
that it was the custom of Primeau to change the destination of moneys 
after Granfield had received them, which he could not hâve done if 
the money belonged to the sellers as soon as it was sent. Again, 
instead of sending on the whole purchase price at once, Primeau usu- 
ally sent it on in small installments, though he understood that the 
sellers were to be paid in one or more substantial payments. From 
ail the correspondence I am satisfied that Primeau looked upon the 
money he sent on as his own, until Granfield should hâve paid it over 
to the sellers. While Granfield contests the conclusion that he was 
acting for outside persons at ail, I do not understand that he con- 
tends that if it be once admitted that he was acting for outsiders, I 
should assume that the payments when made must be treated as made 
to him irrevocably as the agent of the sellers. When, therefore, 
Granfield told Primeau that he had paid out to third persons what he 
was in fact keeping for himself, it was of no conséquence whatever 
that Primeau supposed Granfield was getting commissions from such 
persons or that he was their agent. The payments which Granfield 
said he made never took place, and the money always remained Prim- 
eau's just as they had before he said he had paid it over. 

Before taking up the transactions in détail, it will be more conven- 
ient to consider some of the questions which recur in a number of 
instances. The most important of thèse is Granfield's contention that 
the letters which he wrote and which purport to show that he was 
oflfering properties of third persons, Primeau well understood to be 
mère decoys, designed to conceal from Primeau's customers that they 
were both disposing of their own holdings. He even explains Prim- 
eau's own letterg to him as written in the same vein, and that Primeau 
used to show them to his customers before they were sent, as évi- 
dence of his own good faith. In the first place, I must premise any 
considération of this explanation by saying that it must be wcll 
proved. When a man seeks to put so tortured an interprétation upon 
his own letters, and that too a most dishonest one, I shall, as judge 
of the facts, look very suspiciously on it, and expect of him that he 
make clear proof of it before I believe him. 

It iï however, true that the parties at times clearly contemplated 
doing just this, and in at least one instance (respondent's Nos. 314 
and 215), that they did so. Unhappily the improbability of Granfield's 
explanation is therefore not so great, as it should be for the sake of the 
good faith of each, and the letters must be considered as they arise. 
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Ohe check, however, for their authénticity is absolut«, apd that ex- 
ists whenever either Granfield or Primeau mentions the,price at which 
Primeau is to buy. In ail cases Primeau sold to his > customers at 
greatly àdvanced priées. It would haye been fatal to Primeau's 
supposed use of the letters to mention the priçe tltat he was in fact 
paying, and any letters which do mention the acttial priées may be 
taken as certainly authentic. There are a gréât many such. 

Again, when in any given transaction there is one.such letter which 
speaks of property as belohging toa third person who will sell for a 
given price, the rest of the correspondence touching that transaction 
and describihg it as a proposed purchase f rom third pçrsons must be 
taken as authentic, even when the price is not mentioned, because 
once: the esoteric interprétation he abandoned it must be abandoned 
altogether as to that particular bargain. 

Stillanother indication of the truth of the letters is to be found in 
Granfield's very frank though discreditable admissions that he thought 
it no wrong in gênerai to deceive his, customers regarding the actual 
ownership bf those properties which he sold them. 

In séihe cases I hâve been somewhat puzzled to détermine whether 
I should interpret îihTases in the correspondence as indiçating one of 
two- possible situations. Granfield's letters at times can be read as 
meaning either that hehàd a good bargain which hecould close with 
the seller for Primeau, or that he had already closed it for himself 
and needéd the money to complète the purchase. There is a great 
différence between the two, because, in the first, Primeau was sending 
him rnoney with which to buy for him, while in the second he was 
making a purchase of Granfield whb simply needed the money to 
discharge bis own commitmerits to outsiders. In solving this ambigu- 
ity I hâve had recourse to this feâsoning: Ini.all cases of the sort, 
Granfield was misstating ,the truth, because either he had in fact 
already bought and paid for the property, or he owed upon it only a 
small part of what he received ffom Primeau. Of course he must 
hâve had some motives- for falsely saying that: the money was to be 
paid to third persons, aud the most réasonable motive was to conceal 
the fact that he was really selling to Primeau. ;This is corroborated 
by his own admissions that he thouglit it quite honest to deceive people 
about his own ownership of what he sold them,, and that to Primeau 
especially he "did this" . "in alLour deals" ( Eespqndent's Proofs, 
1171). Where there is doubt about which of; thèse. two constructions 
a letter shoyld bear, I hâve therefore felt obliged to , sélect that which 
Granfield bas spoken of as the usual course between them. In a few 
cases it is quite dlear that the other: should be taken. 

Finally, the character in gênerai of the correspondence is of consé- 
quence. When the parties did détermine upon writing decoy letters 
they did not speak ambiguously as respondent's Exhibits Nos. 314 
and 315 plainly show. The credulity of Primeau's customers did not 
require fine maneuvering or délicate finesse, and besides it was very 
easy to write the kind of letter which answered best. The passages 
showing a fiduciary relatioii occur in letters with ail sorts of 
other material, and bear every internai évidence of frank communica- 
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tion betvveen two men who hâve continitous and intimate business 
relations. It is in most cases very difficult to believe that they could 
hâve been intended for the déception of third persons, and, unless 
I hâve been entirely thrown off the truth, I hâve no trouble in dis- 
missing Granfield's interprétation of them, as the mère fabrication of 
a man who is put to an explanation, and who seizes the only possible 
one, which can gain any color from the relations of the parties. 

I shall therefore treat thèse letters as genuine except in such cases 
as I indicate a contrary opinion. 

The master will take and state the account in accordance with the 
ïoregoing directions, following the procédure laid down in Smith's 
Chancery Practice, vol. 2, p. 127 et seq., except that in place of taking 
out warrants from the clerk's office, the account will be filed with 
the master who will prescribe suitable times for each step. After 
the account is once stated, the master must take up the question of 
tracing the trust funds into the Raaler lease, as claimed in the bill. 
Primeau insists that some of the moneys which Granfield wrongfully 
got from him he used for the development of a mining claim called 
the Raaler, which he held on lease from a mining corporation. 

The parties wish to be further heard upon the question as to the 
tracing of thèse funds, and I shall therefore net pass upon it now. 
Let them fix upon any convenient date, and I will hear them at cham- 
bers. 



UNITED STATES v. ALLEN et al. 

(Circuit Court, W. D. Washington, W. D. January 26, 1910.) 

No. 1,072. 

1. Mines and Minerals (§ 4.3*)— Entby of Coal Lands— Cancellatioit of 

Patents— Fkaud. 

Evidence held- to show that two patents of public eoal lands running 
to two persons were acqulred as part of a gênerai plan for procuring title 
in behalf of a single association to an area of coal lands In excess of the 
limits prescribed by law. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dlg. § 131 ; 
Dec. Dig. § 45.] 

2. Mines akd Minerals (§ 42*) — Entby of Ooal Lands— Patents— Validity 

— Fraud. 

Where two persons were engaged in an unlawful combinatlon to pro- 
cure title in behalf of a single association to an area of coal lands in 
excess of the limits prescribed by law, that only two claims aggregating 
320 acres allowed by Rev. St. § 2347 (U. S. Comp. St. 1901, p. 1440), were 
actually patented to them, would not make the patents valid ; the unlaw- 
ful combination making the proceeding illégal from the beginning. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 12.3; 
Dec. Dig. § 42.*] 

5. Mines and Minerals (§ 45*) — Voidable Patent— Oancellation—Bona 

FiDE PUECHASEE. 

A corporation was formed to take over two patented coal land claims, 
the patents being in fact voidable, having been illegally obtained, one of 
the ineorporators leing father of the patent holder, and he and another 

•For ottxer cases see same topic & § number in Dec. & Am. Digs. U07 to date, & Rep'r Indexes 
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Incorporator hàvîng been parties to the transaction whereby tbe patents 
were obtained. The holder of the patent subscrlbed for ail but four shares 
of the capital stock and sold to the corporation the two daims in pay- 
ment of her subscription. Upon issuance to her of the shares she iinmedi- 
ately transf erred part of them to the treasurer of the company to be sold 
for the company's use. She was niade secretary of the corporation and 
her father manager, and they continued to hold those offices until the 
ipresent time, covering a period of flve years. Held, that the corporation 
was not a bona fîde purchaser for value without notice preeludlng the 
government from proceedlng to cancel the patents, as one holding a voida- 
ble patent to public lands cannot protect himself against the process of 
the government by f orming a corporation in which he is the dominant 
factor and conveying to it the premises which he has acqulred in violation 
of law. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 131; 
Dec. Dig. § 45.*] 

In Equity. Action by the United States of America against Watson 
Allen and others. Decree for complainants. 

Elmer E. Todd, U. S. Dist. Atty., and Henry M. Hoyt, Sp. Asst. 
U. S. Atty. 

Graves & Murphy, for défendants Helen Pack Wilson and Wilson 
Coal Company. 

DONWORTH, District Judge. The object of this suit îs to cancel 
a patent issued to the défendant Helen Pack Wilson, covering the 
northwest quarter of section 10 in township 14 north of range 1 west 
of the Willamette meridian, situated in Lewis county in the Van- 
couver land dùstrict, in this state. Défendants Watson Allen and 
wife are rnerely nominal parties and hâve filed a disclaimer. The de- 
fendants really interested in the controversy are Helen Pack Wilson 
and Wilson Coal Company. As the basis of the suit, complainants 
charge that the patent was obtained by fraudulent évasion of the pro- 
visions of the statutes (Rev. St. §§ 3347-2351 [U. S. Comp. St. 1901, 
pp. 1440, 1441]) governing the disposition of the vacant coal lands 
of the United States. The évidence leaves this issue free from doubt. 
The contention of the government is so clearly established that any 
detailed référence to the proof would be a work of supererogation. 
The important facts, however, may be recapitulated. 

Some time prior to the year 1901, R. A. Wilson and his son George 
B. Wilson became aware of the existence of coal on certain public 
lands in Lewis county. They and several of their acquaintances filed 
declaratory stateraents in the Vancouver land office for the acquisition 
of a number of quarter. sections of such lands ; ail the claims either 
adjoining or being in close proximity. When the time came for 
making entry and payment, the proceedings thus initiated were suf- 
fered to lapse, probably by reason of inability to make payment in 
accordance with the ternis of the statute, $3,300 for each claim. 
Among those who filed thèse declaratory statements and allowed them 
to lapse was L- G. Wilson, a nephew of R. A. Wilson. The several 
members of the Wilson family were evidently acting in concert and 
composed in fact an association of persons formed for the purpose 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of acquiring coal lands. Their conduct clearly proves this. R. A. 
Wilson was the head of the association and managed and directed the 
proceedings for ail. After the abandonment of the first proceed- 
ings, he was still of the opinion that a successful financial venture 
cotild be made by the acquisition and development of thèse coal 
lands, and in February and March, 1901, he caused new declaratory 
statements to be filed, as follows : 

"Ooal declaratory statement No. 50G, by Helen Pack Wilson for the north- 
west quarter of section ten (10), township fourteen (14) nortU, range one (1) 
west, W. M., flied February 20th, 1901. 

"Coal declaratory statement No. ,ô07 by Katle Roberts Wilson for the 
Southwest quarter (%) of the northeast quarter, and west half (%) of the 
southeast quarter OA) of section ten (10), township fourteen (14) north, range 
one (1) west, W. M., flled February 27th, 1001. 

"Coal declaratory statement No. 508 by Minn Marie Wilson for the east 
half (%) of the northeast quarter (%) and the east half (%) of the south- 
east quarter (%) of section ten (10) township fourteen (14) north, range one 
(1) west, W. M., flled February 27th, 1901. 

"Coal declaratory statement No. 509 by James R. Winston for the north- 
west quarter (%) of section fourteen (la) township fourteen (14) north, range 
one (1) west, W. M., filed February 27th, 1001. 

"Coal declaratory statement No. 511 by Salomon Lauridsen and Henry 
Kamps, as an association, for the southeast quarter (%) of the northeast 
quarter (14). east half (%) of the southwest quarter, (%), and the southeast 
quarter of section four (4), township fourteen (14) north, range one (1) west, 
filed March 26th, 1901." 

Thèse several locators were ail acting in concert, and R. A. Wil- 
son was their joint représentative. Helen Pack Wilson and Minn 
Marie Wilson are his unmarried daughters, who at that time, and 
for a considérable time thereafter, lived with him at his home in 
Seattle. Katie Roberts Wilson is the wife of L. G. Wilson. Later 
Virgil R. Wilson, another nephew of R. A. Wilson, made application 
to enter as coal lands the southwest quarter of the same section 10 
above mentioned, on the understanding that he would receive about 
$500 for his services in procuring the land and would turn it over 
to the interests controlling the otlier claims. Neither R. A. Wilson 
nor any of his associâtes had sufficient means to make payment for 
the lands at the land office and provide for development work, and 
they endeavored to find some person who would finance their enter- 
prise. In May, 1901, R. A. Wilson made the acquaintance of P. C. 
Richardson and succeeded in making a financial arrangement with 
him. Richardson did not hâve much money, but he had some Seattle 
real estate and a steamboat on the Yukon river, both of which he 
expected to be able to convert into cash, and to realize therefrom 
about $21,000 for the business venture. Pursuant to this under- 
standing between R. A. Wilson and Richardson, the Sterling Coal 
Company was formed under the laws of the state of Oregon; its 
capital stock being fixed at $500,000, and the incorporators being 
R. A. Wilson, George B. Wilson, and one résident of Oregon who had 
no real interest in the company. When that company was organized, 
R. A, Wilson and Richardson's attorney made a written proposition 
to the company reciting that they held title by warranty deed to 1,040 
acres of coal and timber land in Lewis county, Wash. (describing it), 
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givin^ its estimated value as $500,000 and offering to sell and con- 
vey it to the company in full payment of the capital stock. This prop- 
osition the company accepted. The lands so described included the 
quarter section involved in this suit and the other lands above de- 
scribed, thoiigh none of the claims had then reached the stage of pay- 
ment and entry. . 

To assure the company that the proposition would be carried out, 
the several locators (including Helen Pack Wilson and Minn Marie 
Wilson) made deeds conveying the lands to R. A. Wilson, and he 
executed a déclaration of trust stating that he held the conveyances 
in trust for the company. None of the deeds nor the déclaration of 
trust was placed on public record. Richardson succeeded in selling 
his Seattle property and paid $8,300 into the hands of George B. Wil- 
son as treasurer of the Sterling Coal Company. Richardson also put 
the Yukon river steamboat at the disposition of the company; but 
nothing was ever realized from that asset, chiefly by reason of the 
subséquent falling out between the Wilsons and Richardson. In 
March, 1903, Helen Pack Wilson and Virgil Wilson duly entered their 
claims at the Vancouver land office. The $6,400 paid to the govern- 
ment at that time for thèse two claims was taken from the treasury 
of the Sterling Coal Company by George B. Wilson and was a part 
of the money which Richardson had realized from the sale of his 
Seattle lots. The funds of the Sterling Coal Company also paid for 
the development work done on the claims and probably paid the ex- 
penses of the witnesses who went to Vancouver to téstify before the 
land office authorities at the hearing at the time of entry. Before 
the time for entry arrived, however, the attornéy representing the 
Wilsons before the land office stated to them that the lands could not 
be legally entered while the deeds executed to R. A. Wilson in trust 
for the company were outstanding, and the deeds were therefore re- 
turned to the grantors and destroyed. About the beginning of the 
year 190à, R. A. Wilson and Richardson each endeavored to secure 
for himself control of a majority of the stock of the Sterling Coal 
Company, with the resuit that at the annual meeting held in January 
of that year Richardson and persons friendly to him succeeded in 
voting a majority of the stock, whereupon R. A. Wilson and George 
B. Wilson withdrew from the stockholders' meeting. From that time 
forward the Wilsons and Richardson were antagonistic, and shortly 
thereafter a complète break took place between the Wilsons and the 
Sterling Coal Company. The Wilsons hâve never admitted that the 
money paid to the government for the two patented claims was the 
same money that Richardson had paid into the treasury of the Ster- 
ling Coal Company, but that such is the fact is too plain for argument. 
Richardson made a total loss, so far as the évidence shows, of his 
investment in that company. In due course in the months of June 
and September, 1902, the patents in the usual form issued to Helen 
Pack Wilson and Virgil R. Wilson for the two quarter sections em- 
braced in their entries. 

On September 15, 1903, the Sterling Coal Company brought a suit 
in equity in this court, the bill being verified by Richardson as secre- 
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tary, in whicli Robert A. Wilson, Helen Pack Wilson, Minn Marie 
Wilson, Kate Roberts Wilson, and L. G. Wilson, her liusband, Salo- 
mon Lauridsen, Henry Kamps, and James R. Winston, were défend- 
ants. The prayer of the bill was that it be adjudged that Robert A. 
Wilson in the proceedings leading up to the acquisition of thèse 
claims acted as agent and trustée of the Sterling Coal Company, that 
the Company be decreed to be the owner of the claims patented 
to Helen Pack Wilson and Virgil R. Wilson, and that the company 
hâve a conveyance thereof. To this bill R. A. Wilson, Helen Pack 
Wilson, and Minn Marie Wilson severally demurred. After ar- 
gument the demurrer was sustained by Judge Hanford in a written 
opinion in which he called attention to the vagueness of many of the 
allégations and said: 

"If it can be determlned from the averments of the bill, after Indulgirig in 
ail fair iufeiences, that anything was agreed to with respect to the assign- 
ment of coal claims to be made to the corporation, it was an impracticable 
agreement, that is, something which could not be carried into efCect, because 
the assignments to be made embraced a greater quantity of land than could 
t)e lawfully entered by an association, and it was not such an agreement as 
could be severed so as to be enforceable in part." 

The suit was therefore dismissed in May, 1904, for want of equity 
on the grounds stated. 

R. A. Wilson continued his endeavor to finance the property. Vir- 
gil R. Wilson conveyed his quarter section to Minn Marie Wilson, 
and thus the two daughters of R. A. Wilson held the apparent légal 
title to the two patented claims. During this period R. A. Wilson 
gave to défendant Watson Allen an option on six coal claims; two 
of them being those held by his daughters, and the others apparently 
being those for which declaratory statements had been filed. The two 
daughters made deeds conveying the patented 320 acres to Allen with 
the understanding that the deeds should remain in escrow until title 
should be secured to the other tracts. After a delay of more than a 
year, the other tracts not having been acquirèd, Allen conveyedi both 
claims to Helen Pack Wilson. It is because of the deeds running to 
Allen (which about a year after their exécution were placed on rec- 
ord, though Allen had not consummated and never did consummate 
the purchase of the property) that he is made a party défendant in 
this suit. The declaratory statement originally made by Minn Marie 
Wilson was suspended by the land office authorities on their becoming 
acquainted with some of the facts herein mentioned, and thus the at- 
tempt to acquire the quarter section embraced in that application was 
defeated. For reasons not entirely disclosed, the remaining declara- 
tory statements do not appear to hâve led to any results in favor of the 
locators. 

It will thus be seen that the two patents running to Helen Pack 
Wilson and Virgil R. Wilson were acquirèd as a part of a gênerai 
plan for procuring title in behalf of a single association to an area of 
coal lands greatly in excès s of the limits prescribed by law. This 
case is not distinguishable in principle from that of United States v. 
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Trinidad Coal Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 640. In 
that case the court says : 

"ïhe restrictions Imposed npon the entry and purcliase of the vacant coal 
lands of the United States liave been so clearly expressed that no doubt can 
exist as to the Intention of Congress in enacting the above sections. The stat- 
ute authorizes an association of persons to enter not exceeding 320 acres, and 
provides that only one entry can he made by the same persoii or association, 
and that 'no association of persons, any member of which shall hâve taken 
the benefiit of such sections, elther as an individual or as a member of any 
other association, shall enter or hold any other lands under the provisions 
thereof.' 

"It Is contended that the case made by the bill Is not withln the prohibi- 
tions of the statute, although the demurrer admits that the Trinidad Ooal 
& Coking Company acquired the lands in dispute pursuant to a schéma vrhere- 
by the several tracts were to be entered for Its benefit, in the name of certain 
persons, its officers, stockholders, and employés ; the title, when thus ob^ained, 
to -be conveyed to the company, which should, and did, bear ail the expensea 
attendlng the entries and purchases from the government. Thls contention 
cannot be sustained unless the court lends its aid to make successful a mère 
devlce to évade the statute. The policy adopted for disposing of the vacant 
coal lands of the United States should not be frustrated in this way. It was 
for Congress to preseribe the conditions under which indlvlduals and associa- 
tions of individuals might acquire thèse lands, and Its intention should not 
be defeated by a narrow construction of the statute. If the scheme descrlbed 
in the bill be upheld as consistent wlth the statute, it is easy to see that the 
prohibition upon an association entering more than 320 acres. Or entering or 
holding additional coal lands, where one of its members has taken the benefit 
of its provisions, would be of no value whatever." 

In United- States v. Keitel, 311 U. S. 370, 29 vSup. Ct. 123, 53 L. Ed. 
230, this stàtement of the principles governing the construction and 
application of the statute was reaffirmed and declared to be applicable 
as wellto criminal as to civil proceedings. A pooling scheme made 
betweert: individual entrymen and embracing more than 380 acres of 
coal lands whereby each member of the combination agreed to hold 
each and every tract for the benefit of ail, though the légal title was to 
remain in the several individuals, was declared unlawful by Judge 
Hanford in United States v. Portland Coal & Coke Co. (C. C.) 173 
Fed. 566. The fact that only two claims aggregating 320 acres were 
actually patented cannot avail the défendants. The unlawful com- 
bination made the proceedings illégal from the beginning, and, if the 
true facts had been discloged in the papers filed in;the land office, the 
entries could not. hâve been received. Had it not been for the action 
of the land office authorities in suspending the claim of Minn Marie 
Wilson, a third quarter section would hâve been acquired by the as- 
sociation, and the failure to procure patents to the remaining claims 
was not due to any purpose to comply with the limitations of the stat- 
ute. The entire scheme \vas an attempt to évade thèse limitations, and 
public policy forbids that it should succeed in whole or in part as to 
any one concerned in the illégal acts. Though a différent rule may 
apply under other statutes, the proceedings hère are governed ex- 
dusively by sections 2347 to 2351 of the Revised Statutes. It is def- 
initely settled that the prohibitions contained in section 2350 apply to 
ail entries for such lands, whether or not there has been a prior loca- 
tion and possession by the entryman under sections 2348 and 2349. 
Thèse two sections merely give a "préférence right of entry" to a 
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qualified person who has opened and improved a coal mine on the 
public lands and is in possession of it. The entry itself is provided for 
by section 2347. 

"Turning to section 234Y, the preceding section reférred to, It will be seeu 
tliat the entry therein provided for is tlie cash entry made by applylng to 
purchase the land, and coteinporaneously therewith making payment for the 
same, which entry, as we hâve decided in the Keltel Case, excludes the right 
of a qualified person to make the entry in hls ov?n name with the money and 
for the beneflt of a dlsqualifled person." United States v. Forrester, 211 TJ. S. 
399, 29 Sup. et. 132, 53 L. Ed. 245. 

The évidence satisfactorily estabhshes the fact that at the time of 
entering and paying for the two claims in question Helen Pack Wilson 
and Virgil R. Wilson were making the entries with the money of 
others and for the benefit of others as well as themselves in an attempt 
to secure for a single association acting as a unit a greater area of coal 
lands than is permitted by the law and particularly in contravention 
of the prohibitions of section 2350. 

It remains to be considered whether the Wilson Coal Company is in 
any better position than the patentées of the lands. The facts materiaî 
to this inquiry will now be stated. 

In the summer of 1904, R. A. Wilson and George B. Wilson called 
at the office of L,. E. Kirkpatrick, an attorney at law, who had recently 
come to Seattle, and told him of the coal lands. Negotiations followed 
with the resuit that Kirkpatrick agreed to form a corporation for 
acquiring and developing the two patented claims (then standing on 
the record in the name of Helen Pack Wilson) and agreed to invest 
therein certain money on his own account. The entire negotiations 
and arrangements were made between Kirkpatrick and R. A. Wilson 
and George B. Wilson; the daughter being called in when the terms 
were practically agreed upon and the exécution of légal documents 
was required. A corporation called the Wilson Coal Company (one of 
the défendants hère) was organized under the laws of the state of 
Washington, with Kirkpatrick, Helen Pack Wilson, Watson Allen, 
and George N. Gilson as incorporators. Allen and Gilson appear to 
hâve acted as incorporators merely as an accommodation to the parties ; 
they subscribing to one "share of stock each as a formality. The cap- 
ital stock was fixed at $65,000, divided into 6,500 shares of the value of 
$10 each. Helen Pack Wilson subscribed for ail but four shares of 
the stock and made a proposition at the first meeting of the company 
to sell to the company the two patented claims in payment of her sub- 
scription. This proposition was accepted, and accordingly she exe- 
cuted and delivered a deed dated October 11, 1904, com'eying the two 
claims to the Wilson Coal Company. 

As soon as the articles of incorporation of the Wilson Coal Com- 
pany were filed, Richardson and his attorney, learning of that fact, 
called upon Kirkpatrick and told him that the Sterling Coal Company 
claimed to be the owner of thèse lands, that the Wilsons held the title 
for that company, that Richardson and his friends had contributed 
money towards buying the lands for that company, and that they de- 
sired to warn him and the Wilson Coal Company of the rights of the 
Sterling Coal Company. Kirkpatrick testifies that this conversation 
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did not suggest to his mind any idea that the land had been acquired 
unlawfuUy, as hé was not familiar ùith the coal-land laws and did not 
know anything, practically speaking, about the methods of acquiring 
title from the government. A short time after this conversation, the 
Wilson Goal Company received the conveyance of the two çlaimsifrom 
Helen Pack Wilson, and the 6,496 shares of its capital stock (fully 
paid) were issued to her. She immediately transferred 3,500 of thèse 
shares to,the treasurerof the ;Cpmpany to be sold for the company's 
use. She was also made secretary of the company and has ever since 
held that office. Just how much of the stock had passed to the hands 
of other parties before the beginning of this suit (February, 1905) does 
not appear. The company's stock books were not ofïered in évidence. 
It is shown, however, by Kirkpatrick, that in October and November, 
1904, he had taken 600 shares (par value $10 each) at 50 cents on the 
dollar, and two other persons took 100 shares and 50 shares respect- 
ively ; one payïng cash to the Company, and the other agreeing to pay 
in labor. At the time the évidence was taken (July, 1908) the stock 
had been increased, and about 8,500 or 9,000 .shares were outstanding. 
Of thèse Helen Pack Wilson then held 3,600 shares. Kirkpatrick had 
increased his holdings to 1,000 shares. In addition to the two Wilson 
coal claims, the company acquired an adjoining 4Ô-acre tract. ' Its 
mining opérations hâve been of an active character, but bave been al- 
most wholly confirted to the 40-acre tract. R. A. Wilson has been 
its manager. 

Thèse fàcts, in my opinion, fàll far short of putting the Wilson 
Coal Company in the position of a bona fide purchaser for value with- 
out notice. A person who holds a voidable patent to public lands can- 
not protect himself against the process of thé government by forming 
a corporation in which he is the dominant factor and conveying to 
it the premises which he has acquired in violation of law. So 
far as thé évidence discloses, at thé time of the commencement of 
this suit the holdings of Helen Pack Wilson and the treasury stock 
composed ail but 750 shares o'ut of the 6,500 shares constituting the 
company's capital stock. I bave stated somewhat fully the circum- 
stances which the government claims to hâve charged Kirkpatrick with 
notice of the invalidity of the Wilson title before he made any invest- 
ment in the company. It may be questioned whether those circumstan- 
ces would hâve been sufficient to cjiarge him with notice if he had 
purchased the land, considering the' respect due to a United States 
patent and the scant attention us^c^lly paid tO claims ôf a defeated lit- 
igant. But that question I am nbt'called upon to décide. That Kirk- 
patrick is free from any suggestion of wrongdoing is clear beyond 
question, and the only claim is that the circumstances were sufficient to 
impose upori him the duty of învestigating further. However, it was 
the corporation that became the grantee of the land. Kirkpatrick and 
others only acquired some of the stock that the corporation issued to 
Helen Pack .'y\^ilson in return therèfqr, R. A. Wilson, the real party 
who arrangea with Kirkpatrick for the corpora):è tra!iisaction and be- 
came the corporation's business manager, and Helen pack Wilson, 
who received practically ail of the corporate stock and became its 



THE GEORGIO. 863 

secretary, were fully informed of the facts affecting the title, and their 
knowledge was the knowledge of the corporation. It is to be re- 
gretted that, before the government brought suit, some apparently in- 
nocent parties had acquired stock ; but, if that fact should be con- 
sidered sufficient to nulHfy the knowledge which the corporation had 
already acquired, it would be practically impossible to niake any cor- 
poration restore property illegally obtained. Changes in the holdings 
of stock of corporations occur with more or less frequency. One of the 
risks that are taken by purchasers of corporate stock is that, by rea- 
son of facts known to the officers of the corporation and the persons 
in control of afïairs, its title to its apparent assets may not be as secure 
as the public records seem to indicate. The fact that transfers of the 
stock of a corporation hâve taken place may, in a proper case, be ma- 
terial in considering the question of lâches ; but to déclare the Wilson 
Coal Company a bona fide purchaser of this property because of the 
stock trans fers shown hère would be to announce a principle not sus- 
tained by any authority cited, and, in niy opinion, not supported by any 
good reason. 

I therefore conclude that complainants are entitled to a decree can- 
celing the patent. 



THE GEOKGIC et al. 
(District Court, S. D. New York. May 31, 1010.) 

1. Collision (§ 82*) — Steam Vessfxs Meeting in î'og— Speed. 

Wliere a steamstiip for some 15 minutes prior to collision with a meet- 
ing vessel in a fog liad been going at slow and dead slow speed, and was 
barely moving at tlie time of collision, her prior speed Is immaterial. 

[Ed. Note. — For otlier cases, see CSollision, Cent. Dig. §§ 170-174; Dec. 
Dig. I 82.*] 

2. Collision (§ 84*) — Steam Vessels in Foo— Violation of Rules. 

Article 16 of the Inland Navigation Rules (30 Stat. 99 [U. S. Comp. St. 
1901, p. 2880]), which provides that "a steam vessel hearing, apparently 
forward of her beam, the fog signal of a ves.sel, the position of which is 
not ascertained, shall, so far as the clrcumstances of the ca.se admit, stop 
her engines, and then navigate with caution until danger of collision is 
over," is mandatory, and its violation créâtes a very strong presumption 
of fault, and casts upon the otïender the burden of showing by clear tes- 
timony that his error did not contribute to an ensuing collision. 

[Ed. Note. — For other cases, see Collision, Cent, Dig. §§ 168, 17G; Dec. 
Dig. § 84.* 

Collision rules — speed of steamer In fog, see note to The Niagara, 28 C. 
C. A. 532.] 

3. Collision (§ 83*) — Steam Vessels Meeting in Fog— Mutual Fault— Vio- 

lation or Rules. 

A collision in the Main Ship Channel to New York Bay in a fog be- 
tween the meeting steamships Géorgie and Finance, in which the latter 
was sunk, held due to the fault of both vessels, each of which heard the 
fog signais of the other forward of her beam in a position not ascer- 
tained, but did not stop as required by article IG of the Inland Naviga- 
tion Rules (30 Stat. 99 [U. S. Comp. St. 1901, p. 2S80]), but continued 
ahead until the signais had been repeated three or more times, each time 
doser, when both were going at moderato speed and a conipliance wiUi 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the rule would bave avolded the collision, The Finance hdd also in fault 
for being on the wrong side of the channel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 156, 167, 175; 
Bec. Dig. § 83.*] 

In Admiralty. Proceeding by the Oceanic Steam Navigation Com- 
pany as owner of the steamship Géorgie for limitation of liability for 
damages occasioned by collision between that vessel and the steam- 
ship Finance. Decree for limitation of liability, and finding both ves- 
sels in fault. 

Mr. Montgomery and Mr. Kirlin, for the Géorgie. 
Mr. Rogers and Mr. Burlingham, for the Finance. 
Mr. Symmers and Mr. Kneeland, for divers cargo owners and un- 
derwriters. 

HOUGH, District Judge. From the voliiminous testimony in this 
case a few facts can safely be said to be either admitted or so plainly 
proven as to require only statement without discussion of the évi- 
dence. On the morning of November 36, 1908, there was a collision 
between the Géorgie and the Finance in the Main Ship Channel to 
the eastward of a north and south line drawn from the Hook Beacon 
to Buoy N 4 and (having regard to the line of channel buoys) between 
Buoys N 4 and N 2i/2- The vessels came together with the bow of 
the Géorgie against the port side of the Finance at a point not more 
than one-third of the Finance's length forward of her extrême stern. 
The angle of collision between the port sides of the two steamers 
was between 3 and 4 points. A more definite statement is not neces- 
sary, nor attainable. The moment of contact according to the Geor- 
gic's time was between 7:44 and 7:45 a. m.; more than this cannot 
be positively asserted, but it was probably nearer 7 :45 than 7 :44. It is 
not possible to compare the times when similar or related orders were 
given on the two vessels, because, àlthough the time record on the 
Géorgie is ample, and I think proven to be accurate, the Finance 
became a total loss, ail her records and documents hâve disappeared 
and one of her engineers lost his life. AU statements of time from 
the Finance can therefore be nothing more thàn efforts of memory, 
and the only thing plain is that her docks were somewhat f aster than 
those on the Géorgie. In the view taken of this cause, however, I do 
not think that the exact moment of order given or maneuver executed 
on the Finance is of great importance in reaching décision. 

The Géorgie is a large and fuU-powered steamer with twin screws, 
558 feet long, was at the time of disaster in proper trim, with an 
average draft of about 20 feet, and was bound in from L,iverpool to 
this port. The Finance was a much smaller, single screw, boat, 295 
feet long, of lighter draft, and bound out from New York to Colon. 
For some time prior to the early morning of November 36th the 
weather in the neighborhood of Sandy Hook had been foggy, and 
both steamers spent the night preceding collision at anchor; the 
Géorgie outside of Gedney's Channel, the Finance southwesterly of the 
"Spit Buoy" near the southwest spit of Flynn's Knoll (her exact posi- 

♦For other cases see same toplc & § numbbb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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tion will be considered hereafter). Shortly before 7 a. m. of the 26tb 
the fog lightened, and each vessel hove up anchor and proceeded on 
her way. Each was in charge of a Sandy Hook pilot, each was fully 
manned and competently officered, and no substantial complaint has 
been made by any party as to improper sounding of fog signais or 
lack of lookouts properly stationed. Each vessel had a leadsman at- 
tending to his duties, and the Géorgie, besides maintaining men sta- 
tioned on bridge and forecastle head, as is customary on entering 
port, had an officer and two men in the crow's nest, which is situ- 
ated between 30 and 40 feet above deck, about 50 feet from the bow 
and approximately 100 feet forward of the bridge. After leaving 
their respective anchorages both vessels were disappointed in finding 
the fog grow thicker as they advanced. To me the testimony from 
the Georgic's crow's nest is of great importance. It shows that the 
fog lay low where it was thickest, and where this collision occurred — 
i. e., to the westward of the turn out of Gedney's, and into the Main 
Ship Channel ; and indeed, if it be not matter of common knowledge 
that fog encountered in patches and upon the whole clearing with 
the moming sun does lie low, it is at least common knowledge that 
such is the usual testimony in collision causes. Therefore I find no 
difïiculty in believing that Second Officer Hague, in the crow's nest of 
the Géorgie, is the witness of éducation and intelligence who had the 
best opportunity of observing the manner in which the two vessels 
neared each other. 

The disputed questions of fact relate to: (a) The respective speeds 
of the approaching vessels; (b) the courses steered by them while so 
approaching ; and (c) the place of collision. 

Preliminary to considération of thèse points it may be noted as a 
matter not open to discussion that the Einance sank and for a long 
time remained at a point between 750 and 800 yards, very slightly west 
of north (true) of bell buoy No. 5. It is also admitted by ail that the 
tide movement in this région on high water (and the tide was ap- 
proximately high between 7 and 8 a. m. of November 26th) is north 
or a little to the west thereof. One method, therefore, of ascertain- 
ing the place of collision is to discover from the évidence how long 
the Finance remained oflf the bottom after collision, and how far she 
traveled with the tide before she stopped by contact with the mud. 

Inasmuch as the Einance contends that the Georgic's bow pierced her 
side to a depth of abont 8 feet and that although just before collision 
her engines were put full speed ahead, she had attained little if any 
headway through the water, it is an assumption obviously favorable to 
the Finance that after being struck her progress to the eastward was 
practically nil. As it is also admittedly true that the vessels were in con- 
tact but for a moment, it follows that the only movement of the Finance 
after collision was her tide drift. Irrespective, therefore, of the very 
. nportant question whether this collision happened on the southerly or 
northerly side of the Main Ship Channel, it is obvious that a line from 
bell buoy No. 5 through the wreck of the Finance must run approxi- 
mately through the point of contact between the two ships. It fol- 
lows from this that knowing where and when the navigation of both 
vessels just before collision began, we know the distance that each 
180 F.— 55 
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traveled in a time capable of accurate measurement on the part of the 
Geofgic and of approximate estimation on that of the Finance. 

The speed of the Géorgie from the time she weighed anchor out- 
side of Gedney's Channel until she had Buoy N B 2 abeam at 7 :38 
a. m. seems to me wholly unimportant. She hadi corne up Gedney's see- 
ing the buoy s on each side. There was no difïîculty in such naviga- 
tion, and no reason appears why she should not hâve gone faster 
than even the highest speed imputed to her at that time by the claim- 
ants. The language of Brown, J., in the Ludvig Holberg, 157 U. 
S. at page 67, 15 Sup. Ct. at page 480 (39 L. Ed. 620), is with shght 
changes appHcable to this Htigation. It was there said that if a col- 
Hding steamer "ran 30 miles an hour down to the Narrows, and was 
runnîng dead slow at the time she first heard the whistle (of the other 
vessel), fault could not be imputed to her for her previous speed." 
If, by the Georgic's time, the moment of collision be taken as early 
as 7 :44, that vessel required 16 minutes to travel from Buoy N B 3 
to the point of collision. This distance cannot be (no matter on which 
side of the channel the disaster occurred) more than 3,300 yards, 
and computation gives an average speed for the distance of less than 
four knots per hour. But her engines, which wère at slow when 
passing out of Gedney's Channel, were put dead slow at 7:36, slow 
again at 7 :38, dead slow at 7 :39, and stop at 7 :41. This shows an 
almost continually decreasing speed and tends strongly to confirm the 
repeated statements of her officers that she barely had steerage way 
(or words to that efïect) shortly after her engines were stopped. At 
7 :43 the engines were reversed, and î find nothing in the testimony to 
discrédit the statements that at the time of collision the backwater 
from her prdpeller had nearly corne abreast of her bridge and the 
leadsman had obtained àiï up ahd down cast of his Une. 

I do not think that the rule of moderate speed in a fog could hâve 
been more strictly adheréd to than it was by the Géorgie, and I find 
nothing in the évidence to justify the assertion thât her speed was 
excessive. This view is, I think, strongly confirmed by the fact, sworn 
to by almost every witnesis and contradicted by none, that although 
the Géorgie came in ëôhtact with the Finance at an angle of certainly 
not over 4 points, the pbrf sides of the two vessels never closed in on 
each other, which must mean that the force of collision was not suffi- 
cient to swing the Finance against the Géorgie. If thc' blow had been 
such an one as a vessel of the Georgic's bulk would surely hâve de- 
livered if more than barely moving, their swinging together could not 
hâve been prevented. The speed of the Finance cannot be gauged by 
any évidence so satisfactory or reliable. Undoubtedly at the moment 
of collision her engines were going full sp'eed ahead. How long they 
had been in such opération is variously stated from half a minute to 
two minutes, What they had been doing before they were put full 
speed ahead is a question that can only be decided' by considering tes- 
timony which varies from that of the pilot, who says that they had 
been at rest for from three td five minutes, to that of one of the 
engineers who says that they had been going full astern and were put 
full ahead without any stop order between. I can discover no ground 
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for a more definite finding than this, viz., there îs a gênerai consensus 
o£ évidence from the Finance that she was actually under way for 
about 35 minutes before collision. In that time she traversed a dis- 
tance of approximately 5,300 yards. Her average speed was therefore 
less than four knots, and she had so far overcome her headway before 
collision as to make some very compétent observers on the Géorgie 
believe that if she had not gone full speed ahead collision might hâve 
been avoided by the Georgic's passing the Finance's bow. This un- 
friendly criticism, in connection with the opinions of the Finance's 
witnesses, convinces me that the speed of the latter vessel v/as not ex- 
cessive — i. e., she was able to control her movements if she other- 
wise obeyed the law; but I do not think that when the vessels were 
within sight of each other she was so nearly stopped as was the 
Géorgie. 

Inquiries as to the courses of the two vessels and the exact place of 
their collision may be pursued together, for solution dépends upon 
the same évidence. No reason appears to me to doubt the évidence 
from the Géorgie as to the courses steered by that vessel after Buoy 
N B 2 was abeam at 7 :38 a. m. She steeredi the channel course of 
west by south and passed within less than a ship's length of Buoy N 
2y2 on that course. How near she passed to Buoy N B 2 is a question 
upon which her own witnesses are not fully agreed, and her pilot 
gives a greater distance than do the other observers. 

Estimâtes of time and distance are so notoriously difficult to form, 
so hard to remember, and so whoUy unreliable as to hâve become pro- 
verbial for uncertainty. Yet one resuit of this is that uniformity in 
such estimâtes is often ground of just suspicion, and it is rather from 
an average of apparently honest impressions than from positive évi- 
dence that the resuit must be reached. I am therefore of opinion 
that the Géorgie passed N B 2 probably somewhat doser than she 
did 21/^, and adhered to her channel course of west by south until 
very shortly before collision when she ported a point. This course 
brings the Géorgie well over to the northerly side of the channel, and 
that course I believe she held, not only because the weight of the 
évidence shows it, but because it was a natural — i. e., the easiest — thing 
to do. By creeping along the north side of the channel and main- 
taining the channel compass course she would keep in sight of the line 
of red buoys and thereby most readily escape the danger of going 
aground. 

In ascertaining the course of the Finance the exact location of her 
anchorage is important. It has been given as an estimated distance 
from the "Spit Buoy," and also by bearings on the Spit Buoy and 
Black Buoy No. 1. The indicated positions are not identical by about 
150 yards, but the différence does not seem to me very material, for it 
is abundantly testified to from the Finance that after she got under 
way at least one and probably two of the red buoys on the north side 
of the channel were seen not far distant on her port side. 

The steamship Corona had been lying at anchor not far from the 
Finance ; she went out ahead of the latter vessel, and her pilot has 
testified in this case. He proceeded to sea by picking his way from 
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red buoy to red buoy along the northerly side of the channel, a pro- 
ceeding- as illégal as it is usual; and I reniain of the opinion that the 
same usual procédure was in the mind of the pilot of the Finance when 
he actually got under way at or a little bef ore 7 a. m. of November 26th. 
It is to be remembered that although the master and pilot of the Fi- 
nance déclare that it was .ultimately their intention to.go out by the 
south channel (a proceeding permitted by the light draft of their ves- 
sel) such was not the purpose of the pilot until he had been under way 
for approximately half an hour, and the reason he gives for changing 
his mind and trying for the south channel is that he heard the Geor- 
gic's whistle. 

The compass courses that he gives in explanation are as follows : An 
easterly course from anchorage until the bell on Sandy Hook bore 
about south southeast ; then east by north (which is the channel course 
for Gedney's) until he heard "the steamer coming in," and then "I 
told the captain we would keep to the southward so as to keep out of 
the way of ships coming in through Gedney's ; we intended to go out 
through the south channel." And he accordingly changed his course 
to east southeast, and maintained that until collision was inévitable. 
The pilot's statement that he laid an east by north course when the 
bell on Sandy Hook bore about south southeast is repudiated as a mis- 
take by counsel for his own ship ; but I find in the testimony no other 
or more defihite statement as to when the easterly course was changed 
to east by north. If the Finance started from either of the positions 
aSsigned as her anchorage by her own witnesses, the sooner she laid 
an east by north course the nearer she was to the line ôf the red buoys 
and the northerly side of the channel. Starting from the same anchor- 
age the longer an easterly course was maintained the fUrther to the 
southward would her east southeast course get her at the moment of 
collision. 

An effort has been made in argument to show that the Finance's 
pilot did not mean thebellon Saiidy Hook, but "the bel! buoy off the 
point of the Hook" — ^i. e., bell buoy No. 5 ; but this argument is 
coupled with the assertion that the Finance had been upon her east 
southeast course for at leàst five minutes before she sighted the Géor- 
gie. This statement pf the course of the Finance is open to criticism 
in at least two partîculars: (a) It is so inaccurate and indefinite a 
statement that when coming from the pilot in charge of navigation 
it invites doubt as to his accuraCy or reliability or both; and (b) 
if taken, as counsel for the Finance urged it upon the court, it 
places the point of collision within 200 yards or less of bell buoy 
No. 5. I cannot accept the story of the Finance as to courses as 
interpreted by her own counsel, because (1) as above stated it was more 
natural for her to follow the'Corona; (2) it is whoUy inconsistent with 
the crédible and cohérent statements regarding the courses of the 
Géorgie ; and (3) if the collision happened anywhere near (i. e., within 
200 yards of) bell buoy No. 5, it is impossible that the tide movement 
could hâve carried the Finance to the place where she now lies sunk 
within the time she remained afloat. The question as to how long the 
Finance remained afloat is therefore important, and almost every wit- 
ness from that vessel has been asked to give his opinion. Opinions 
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on such a point are peculiarly open to the criticism made in The St. 
Louis, 98 Fed., at page 751, 39 C. C. A., at page 262 ; i. e., the wit- 
nesses are "speaking from impressions rather than from any tangible 
evidential facts. The time for observation consisted of [a] few sec- 
onds, fraught with appréhension and excitement." 

The recorded opinions in this case run as high as twelve minutes, 
but first officer Peter son said : 

"Wlien the boats pulled apart, I don't know wliether the Finance went anj 
way at ail. I thiuk she droppel l'ight down. SUe sank just about where she 
struck. There wasn't very much change." 

And Captain Mowbray déclares that: 

"After the vessel struck It was about five minutes before the Finance's 
Ktem touched the bottom, and it may be took" five minutes more for her. to 
sink" ; 

while the bow lookout says : 

"The tlde swung the Finance a little tlll she struck the bottom. * * * 
The Finance lay Just like a log; she didn't move nowheres, but Just where 
the tide took her." 

The comparisons and similes of the witnesses are of more impor- 
tance than their guesses at time. Considering how many of the people 
on the Finance had to j'ump for their Hves, and that when her stern 
was once on the bottom she could scarcely hâve moved at ail, I am un- 
able to believe (as above stated) that the place of collision contended 
for by counsel for the Finance is either proven or possible. If may also 
be noted that the soundings made by the leadsmen on both steamers are 
more readily suggested by the chart on the northerly side of the chan- 
nel than anywhere else, and the sounding said to hâve been taken by 
the leadisman on the Finance just at collision or immediately there- 
after cannot possibly be identified elsewhere than well to the northerly 
edge of the channel. Without regard, therefore, to just where or when 
the Finance's turn to east southeast occurred, nor how far she traveled 
upon that course, it must be f ound that she was, when in collision with 
the Géorgie, on the wrong side of the channel, haviiig gone there with 
délibération and without necessity, and was therefore at fault. The 
Sea King, 114 Fed. 535, 53 C. C. A. 349 ; The No. 4, 161 Fed. 847, 88 
ce. A. 665. 

There came a time when the vessels saw each other ; how far apart 
they then were has been the subject of much testimony and more dis- 
cussion. A fair average of the estimâtes is in my judgment between a 
length and a length and a half of the Géorgie. It is plain that the first 
person on the Géorgie to see the Finance was Officer Hague in the 
crow's nest. He saw her after he had heard her whistle once, and 
that whistle was on the starboard bow. He first saw her masts, and 
thinks it was two or three minutes from the time he saw them until he 
perceived her huU. He saw two masts and they were "a little open 
across our bow," and when the huU appeared in sight about 600 feet 
away the Finance was plainly crossing the bow of the Géorgie from 
starboard to port, i. e. going in a gênerai southerly direction. That this 
was a situation of very great danger is too plain for comment. Hague 
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made prompt report of what he had heard and seen, and the responsî- 
bility for acting upon his report rested solely on Nichols, the pilot in 
chargé ci the Géorgie. Whether he heard, or hearing paid any atten- 
tion to the report from the crow's nest, is not plain from the évidence, 
but it is clear from his own évidence that he heard the Finance's whistle 
two br three minutes before he sighted her, and the whistle sounded 
about a point on the starboard bow. The third whistle he heard nearly 
ahead, and he then stopped his engines and ported his wheel. This he 
admits was "with référence to the third whistle." 

Dougherty, the pilot of the Finance, is even more definite in his state- 
ments: He had himself piloted the Géorgie several times, and could 
and did distinguish her whistle as that of a White Star ship. He 
thought he heard this familiar sound about three points on his port bow, 
and it grew louder as the steamer got doser. He first heard the whistle 
he believes about 10 minutes before collision, but he repeatedly states 
that he heard it four or five times, on his port bow and getting doser, 
before he stopped his engines. It is thus positively asserted by both 
pilôts that each distinctly heard forward of his beam the fog signal of 
a vessel the position of which was not ascertained. Yet Nichols heard 
that whistle repeated three times, and Dougherty four or five times, 
before they respectively stopped the engines of the valuàble vessels they 
had in charge. I think this is a plain violation, by the pilot of each 
vessel, of article 16 of the Inland Rules. That article is mandatory 
in that it déclares that a steam vessel in the position above described 
"shall, so far as the circumstances of the case admit, stop her engines." 
I see nothing in the circumstances revealed by the évidence which pre- 
vented stopping the engines of each vessel. Qui te naturally counsel for 
both steamers hâve said very little about this point, which is pressed 
upon the court by the cargo owners. It is asserted as an authoritative 
déclaration that the Suprême Court said in The Ludvig Holberg, 
supra, page 68 of 157 U. S., at page 480 of 15 Sup. Ct. (39 L. Ed. 
620): 

"No case has ever held that a steamer was obllged to stop at the flrst 
signal heard by her unless Its proximlty be such as tp indicate Immédiate 
danger.'' 

Undoubtedly that was the rule under the international régulations of 
March 3, 1885, article 13 ; but article 16 of the International Rules of 
1890 (identical with the same article of the Inland Rules of 1897) has 
been differently construed in décisions binding upon me. In The St. 
Louis, supra, the Circuit Court of Appeals for this circuit held a much 
less flagrant violation of this article ground for the application of the 
rule: 

"That whenever It appears that one of the vessels (in collision) has neg- 
lected the usiial and proper measures of précaution the burdeu is upon her 
to show that the collision was not owing to her neglect." 98 Fed. 752, 39 
O. O. A. 283. 

In Re Clyde S. S. Co. (D. C.) 134 Fed., at page 97, it was held that a 
failure to observe the précaution imposed by this article "créâtes a 
presùmption of fault" ; and the same rule was applied in El Monte, 114 
Fed. '796. In the case last cited at page 800 is a référence to the pro- 
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ceedîngs of the Maritime Conférence which adopted this rule, and I 
entirely agrée with Judge Adams that it was put on the statute book 
on the recommendation of that conférence in order that stopping at 
the first whistle should be imperative and because the conférence and 
the Législature did not wish "to leave too much to the navigator's 
judgment." Any violation thereof should in my opinion create a 
very strong presumption of fault, and cast upon the ofifender the bur- 
den of showing by clear testimony that his error did not contribute to 
collision and subséquent damage. The rule is very forcibly stated in. 
The H. F. Dimock, ?7 Fed. 230, 23 C. C. A. 123, and I perceive noth- 
ing opposed to it in Dunton v. Allan S. S. Co., 119 Fed. 590, 55 C. 
C. A. 541, for in that case it plainly appears that the engines of the 
steamship were stopped "immediately upon hearing" the first sounc( 
signal of the vessel with which she afterwards came in collision. 
Thus a presumption of fault attaches to both vessels for violation of 
the statutory rule. Neither has borne the burden laid on her thereby. 
On the contrary, the moderate speed at which each was going when 
the other's whistles were heard, and the narrow margin by which the 
bounds of safety were overstepped, are proof conclusive that, even with 
the Finance on the wrong side of the channel, injury would hâve been 
avoided if the law had been obeyed. 

In this as in so many other collision cases arising in New York Har- 
bor, the resuit is reached with mortification, in that I am convinced that 
the pilots thrust by local law upon vessels of great cost, well manned 
and equipped, and carrying valuable lives, are guilty, not of errors of, 
judgment only, but of total ignorance of the fund'amental statutes af- 
fecting their calling. The dépositions of ail the pilots testifying in 
this cause bave been scanned in vain to find any indication of knowl- 
edge by them of such matters as the narrow channel rule, or of even 
a statutory recommendation to stop the engines promptly on hearing a 
fog whistle forward of the beam. 

For the reasons indicated, a decree will be entered, permitting limita- 
tion and declaring both steamers at fault. 
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(Circuit Court, B. D. Pennsylvania. August 6, 1910.) 

No. 6D4. 

1. CorRTs (P •S.'iS, 3.54*) — FEDERAL Courts — Practtce in State Courts — ^New 
Trial— .AIoTioN for Judgment Non Obstante. 

Pennsylvania Practice Act April 22, 1895 (P. L. 28G), authorizing a mo- 
tion for a new trial and for a jnrlgraent non obstante veretlicto, is appli- 
cal.le to actions at law tried in the fédéral courts sitting in tbat state. 

TEd. Note.— For otlier cases, see Courts, Cent Dig. §§ 933, 934; Dec. 
Dig. m 353, 354.* 

Conformity of practice In common-law actions to that of state court, seo 
notes to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. Co. r. 
Hall. 27 O. C. A. 392.] 

*For other cases see same toplc & § numbjeb In Dec. & Am. Digs. 19D7 to date, & Rep'r In(ier.aii 
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2. Courts (§ 29&*) — Jueisdiction— Inteestate Commerce— Pleading. 

Where, in an action against an Interstate carrier for death of a serv- 
ant, the complaint alleged that défendant was engagea in transportlng 
botli freight and passengers, and of interstate and foreign commerce, sucti 
avéraient did not allège that défendant was eugaged in the transporta- 
tlon of freight and passengers "in" Interstate and foreign commerce, and 
must tberefore be taken as an averment of the transportation of freight 
and passengei-s in both interstate and intrastate commerce. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 841 ; Dec. Dig. § 

3. Mastee and Servant (§ 86*) — Death of Servant — Interstate Employés — 

Employee's Liability— Exclusiveness. 

Where a flreman on a train carrying both interstate and Intrastate 
commerce was killed, his widow was not limlted to suit under the fédéral 
employer's liability act (Act April 22, 1908, c. 149, 35 Stat 65 [U. S. Comp. 
St. Supp. 1909, p. 1171]), but was also entitled to sue under a state law 
not in conflict therewith. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 137 ; 
Dec. Dig. § 86.*] 

4. Masteb and Servant (§ 286*) — Death of Servant— Raedroads—Negli- 

QENÇE— Question for ,Tury". 

In ail action for death of a railroad flreman in a collision between his 
train and certain cars whieh escaped f rom a grade siding, whether the 
railroad company was négligent in perniittiug the cars to escape, or in 
failing to provide a deralling switch, held for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1020 ; 
Dec. Dig. § 286.*] 

5. Masteb AND Servant (i 217*) — Death op Servant— Assumed Risk. 

Where a railroad flreman had placed certain cars on a grade siding the 
day before he was killed by the escape of the cars in a collision l)etween 
them and the train on which he was employed, and had knowledge that 
the switch was not provided with a deralling devlee, but he had not actual 
knowledge of the danger which existed by reason of defendant's failure 
to provide such deralling device, he did not assume the risk. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 588; 
Dec. Dig. § 217.» 

Assumptîon of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

6. WiTNESSEs (I 37*) — Oompetency— Knowledge. 

Where, in an action for death of plalntiffs husband, she testified that 
she had seen his check for his monthly pay, she was properly permitted to 
testify as to his eaming capacity. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 80-87; Dec. 
Dig. § 37.*] 

7. Appeal and Eeror (§ 1048*) — Evidence— Préjudice. 

Défendant was not prejudieed by the interrogation of a witness on a 
Bubject concerning which the vvltness testified he had no Ivnowledge. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. f § 4140, 
4158, 4159; Dec. Dig. § 1048.*] 

8. Evidence (§ 513*) — Expeets— Subject or Expert Testimony. 

Where a railroad flreman was killed in a collision between certain cars 
which escaped from a grade siding and the train he was operatitig, an 
experienced railroad engineer was properly permitted to testify that the 
siding should hâve been equipped with a deralling switch. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2317, 2318; 
Dec. Dig. § 513.*] 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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At Law. Action by L,izzie M. Troxell against the Delaware, Lack- 
awanna & Western Railroad Company. Verdict for plaintiff, and de- 
fendant moves for judgment non obstante, and for new trial. Denied. 

George Demming, for plaintiff. 

J. H. Oliver and James F. Campbell, for défendant. 

HOLLAND, District Judge. This action is brought by Lizzie M. 
Troxell, a résident of the state of New Jersey, against the défendant, 
a corporation organized under the laws of the state of Pennsylvania ; 
the plaintiff suing as the widow of Joseph D. Troxell, on behalf o£ 
herself and minor children, to recover damages for the alleged wrong- 
ful death of her husband, who was an employé of the défendant Com- 
pany. The case was tried in this court on April 4 and 5, 1910, and 
a verdict rendered by the jury in favor of the plaintiff for $7,698.28 ; 
whereupon a motion and 30 reasons for a new trial were filed, to- 
gether with a motion for judgment non obstante veredicto. This lat- 
ter motion will be first considered. 

The defendant's right to move the court for the entry of such an 
order in its favor arises out of the Pennsylvania practice act of April 
32, 1905 (P. L. 286), which is foUowed in the fédéral courts in this 
state. Fries-Breslin Co. v. Bergen et al. (C. C.) 168 Fed. 360, and 
176 Fed. 76, 99 C. C. A. 384. The important part of this act provides : 

"That whenever, upon the trial of any issue, a point requesting blndlng 
instruction has been reserved, the party presentlng the point may, witliin 
the tlme prescribed for moving for a new trial, or withln such other or fur- 
ther time as the court shall allow, move the court to hâve ail the évidence 
taken upon the trial duly certifled and filed so as to l)eeome a part of the 
record, and for judgment non obstante veredicto upon the whole record; 
whereupon it shall be the duty of the court, if It does not grant a new trial, 
to hâve certified the évidence, and to enter such judgment as shquld hâve 
been entered upon that évidence," etc. 

At the trial the défendant submitted the following point for binding 
instructions : 
"Under ail the évidence your verdict should be for the défendant." 

The court declined to so instruct the jury, and it is upon this action 
of the court that the motion for judgment non obstante veredicto is 
based. 

The defendiant's contention now is, upon this motion, that upon ail 
the évidence in the cause it was the duty of the court, as a mattèr 
of law, to hâve instructed the jury to render a verdict in its favor, 
for the reasons: 

1. That this action should hâve been brought by the personal rep- 
résentative of the décèdent under the fédéral employer's liability act 
(Act April 22, 1908, c. 149, 35 Stat. 63 [U. S. Comp. St. Supp. 1909, 
p. 1171]), the remedy thereunder being exclusive. 

The allégations in the statement of daim are that "the défendant, 
the Delaware, Lackawanna & Western Railroad Company, is a com- 
mon carrier corporation, engaged in a business of transportation both 
of freight and passengers, and of interstate and foreign commerce, and 
is incorporated for this purpose under spécial acts of the Législature 
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of thé State of Pennsylvània." This is not an averment of an engage- 
ment in business of transpdrtation of "freight and passengers" "in" 
interstate and f oreign commerce ; that is to say, the business of trans- 
portation only in "interstate and foreign commerce." The "business 
of transportation of freight and passengers" is nbt restricted to "in- 
terstate commerce" alone, but must bé taken to be an averment of 
the transportation of "freight andi passengers" in "intrastate com- 
merce" as well. 

It was proven at the trial that at the time of Joseph D. Troxell's 
death he was employed as a fireman on one of the defendant's locomo- 
tives, which was actually engaged in hauling over defendant's rail- 
road some cars containing property in interstate commerce and others 
engaged in intrastate comrnerce. The suit is instituted by Lizzie M. 
Troxell, the wife of the décèdent, "on behalf of herself and minor 
children," in accordance with the provision of the Pennsylvània act 
of April 15, 1851 (P. L. 674), authori2ing the widow of a person 
whose death shall hâve been occasioned by an unlawful violence or 
négligence, to "maintain an action for the recovery of damages for 
the death thus occasioned." The fédéral employer's liability act of 
April 82, 1908, on this point provides : 

"That evérjf common earïier, etc., shall he liable in damages to any per- 
son sufferlng Injury, * * * or In case of death of such employé, to hls 
or her Personal représentative, for the beneflt of the survlving wldow of de 
cèdent and children of such employé." 

, If the fédéral act, as urged by the défendant; be exclusive of ail 
State législation upon this subject, and the remedy provided there- 
taider also exclusive, then it would hâve been necessary to ihstitute 
suit in the name of the "personal représentative" of décèdent for the 
behefit of the surviving widow and children of "such employé," which 
was not donc in this case. The question is not at ail free from doubt. 
The act has been before the fédéral and state courts a number of 
times, and it has been held by the fédéral courts that the act of 
April 23, 1908, supersedçs a.11 state statutes regarding the relations, of 
railroad employers and employés "engaged in interstate commerce." 

There are five cases, to which the court's attention has been called, 
iû which the efïect of the fédéral act on state and territorial législation 
has been considered. The first is the case of Fulgham v. Midland 
Valley R.^ Co. .(C. C.) 167 Fed. 660. In that; case there was no diverse 
citizenship, and it could not be brought in the fédéral courts except 
under the employer'», liability act ; in fact, it was admitted that the 
suit was brought under this act, The défendant was engaged in in- 
terstate commerce, and the suit was instituted by the "personal rep- 
résentative" of the decedient. In the statement of claim the plaintiff 
endeavored to recover for two éléments of damage based upon the 
state act. In other words, the suit was instituted under the provi- 
sions of the fédéral act, and an. attempt was made to recover under 
the state act; Under the state act there was an élément of damage 
to which the plaintiff was entitled which could not be recovered un- 
der the fédéral act. They were in conflict, and it was held in that 
case that the recovery could not be had, and it was put upon the 
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ground that the fédéral act superseded "ail state statutes relating to 
the relation of railroad employers and employés engaged in Interstate 
commerce." This case, however, is net an authority on the question 
as to whether or not a suit institutedi under the state law, which is 
not in conflict with the fédéral law, can be maintained for a recovery 
under a state law for the death of an employé, against the défendant, 
who at the time of the employé's death was also engaged in intrastate 
commerce. 

In the case of Whittaker v. Illinois Central Railroad Co. (C. C.) 176 
Fed. 130, it was a question as to the district in which the suit could 
properly be instituted, the considération of which involved the ques- 
tion as to whether or not the fédéral act superseded state laws on the 
same subject. Suit had been instituted under the fédéral act, and the 
statement alleged that the défendant was engaged in interstate com- 
merce. 

In Dewberry v. Southern Railway Company (C. C.) 175 Fed. 307, 
the suit was instituted under the state act, and, on demurrer, the 
court hpld that the fédéral employer's liability act, making railroads 
engaged in interstate commerce liable for injury or killing employés 
while similarly engaged, is plenary, and superseded ail laws of the 
state relating thereto. This case is almost identical on the facts with 
the one at bar, with the exception that it does not disclose whether 
or not the défendant was engaged in intrastate commerce at thé time, 
nor whether the state act was in any particular in conflict with the 
fédéral act. 

The other two cases, to wit, Cound v. Atchison, etc., Railway Com- 
pany (C. C.) 173 Fed. 527, and Southern Pacific Co. v. McGinnis, 174 
Fed. 649, 98 C. C. A. 403, raise the question as to whether or not 
the act of April 23, 1908, superseded ail laws in the territory, which 
is entirely a différent question from the one involved in the suit at 
bar. El Paso, etc., Ry. v. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 31. 54 
L. Ed. . 

As to the territories, "Congress may not only abrogate laws of 
Territorial L,egislature, but it may itself legislate directly for the 
local government. It may make a void act of the Territorial Lég- 
islature valid, and a valid act void. In other words, it has full and 
complète législative authority over the people of the territory and ail 
departments of the territorial government. It may do for the terri- 
tories what the people, under the Constitution of the United States, 
may do for the states." National Bank v. County of Yankton, 101 
U. S. 133, 25 L. Ed. 1046 ; Mormon Church v. U. S., 136 U. S. 42, 
10 Sup. Ct. 792, 34 L. Ed. 478. 

In neither of thèse cases was the question considered as to whether 
or not a recovery could be had under the provisions of a state law 
to recover damages for négligence of a common carrier engaged in 
both intrastate and interstate commerce at the time the alleged dam- 
age was inflicted. There is no doubt but that if this fédéral act is to 
be maintained, it must be upon the ground that it relates solely to 
employés engaged in interstate commerce, and the states must be 
pennitted to deal with the questions between the employer and em- 



8Î0; 180 FEDERAL EBPOETER. 

ployé in matterswholly within the state. A more complicated situa- 
tion will arise, as it did in this case, where the carrier is engaged in 
both intrastate and in.terstate commerce, and that the woric upon 
which the employé is engaged when injured is both the work of intra 
and inter State commerce. We are inclined to the view that, in a 
situation like the one at bar, where the carrier is engaged in both 
intra and inter state commerce, and negligently causes the death of 
an eniployé in similar employment, that the personal représentative 
of thè décèdent may institute a suit under the fédéral act, or action 
may be brought under a state act which is not in conflict with the 
fédéral act. The décision of the United States Suprême Court in the 
Employer's lyiâbility Case, in declaring the act of June 11, 1906, un- 
constitutional, would indicate this view of the question. It is there 
saidr ■■ '' ' 

"Qne engaged In Interstate commerce does not thereby submlt ail Its busi- 
ness to the regulatltig power of Oongtess." 207 U. S. 4C3, 28 Sup. Ot. 141, 
52 L. Ed. 297. 

The following décisions of state courts will be interesting in con- 
nection with this question : Frank J. Luken v. Lake Shore & Michigan 
Southern Railway Company, decided March 1, 1910, by the Appel- 
late Court of the state of Illinois, First district (not yet reported) ; 
Détroit, Toledo & Ironton Railway Company v. State of Ohio, decided 
March 15, 1910, bythe Suprême Court of the state of Ohio (not yet 
officially reported) 91 N. E. 869; State of New York, Appellant, v. 
Erie Railroad Company, Respondent, decided April 26, ^1910, by the 
Court of Appeals of the state of New York (not yét officially re- 
ported) 91 N. E. 849; William H.Hoxie v. New York, etc., Railroad 
Company, decided by the Suprême Court of Errors of Connecticut 
(not yet officially^ reported) 73 Atl 754. 

2. The approximate cause of the accident was the tampering with 
the brakes and blocks. It appeared from the évidence that the décè- 
dent was a fireman employed by the défendant company, and engaged 
on the 21st day of July, 1909, in that capacity in hauling a train on 
the main Une towards Penn Argyl, when bis engine was struck by six 
loaded ash cars, which, for some unexplained reason, had run away 
from the sidiftg upon which they had been placed at Penn Argyl 
Branch, known as "Albion No. 2." This siding runs off the Penn Ar- 
gyl Branch about 500 feet from the main line of the Bangor, Portland 
Division of the défendant railroad. The first 100 feet of the siding 
is on a level, and from there back for 700 or 800 feet there is a grad- 
uai grade averaging 1 per cent. There is a downgrade for upward 
of four miles from this siding to and down the main line. Thèse 
cars had beén placed upon this siding beyond the level portion thereof > 
on the grade, which, as has been said, was an average of about 1 per 
cent. There wàs évidence, which was uncontradicted on the part of 
the défendant, that thèse cars when placed upon the siding were 
braked, and thàt the brake on the first car was double— that is, two 
men turned itaS hard and as strong as possible; and, further, there 
was evidehce on the part of the défendant that blocks were placed 
under the wheels of the first two cars. Notwithstanding the testi- 
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mony of defendant's witnesses on this point, it is a fact in the case 
that thèse cars ran away from this siding out upon the main track 
and colhded with the decedent's engine four miles below. The track 
was ail downgrade from the point from which the cars started to 
the point of colhsion. There was no derailing device used by the 
défendant Company at the switch upon which the cars had been placed. 

The défendant contended that from the évidence submitted by it of 
the manner of braking and blocking the cars, the inference must be 
drawn that it was impossible for them to run away except by the 
interférence of outside parties, and then to further infer that outside 
parties actually did interfère and loose the brakes and blocks, which 
started the cars from the switch ; that this tampering with the brakes 
was the approximate cause, and the défendant is not liable. 

The defendant's évidence as to the braking and blocking of cars 
may be said to be conclusive that they could not hâve run away ex- 
cept as a resuit of spme person loosening the brakes and removing 
the blocks, but there is nothing to show whether or not that was done 
by the railway employés, in the usual course of handling thèse cars, 
subséquent to their having been braked and blocked, or that it was 
outside parties, with the criminal purpose of permitting them to run 
out from the switch. There is no évidence on this point at ail. Had 
the défendant been able to show that the cars started by reason of 
a criminal interférence with the brakes and blocks by outside parties, 
it would hâve been in a more favorable position. 

The contention ôf the plaintifï is that by establishing the fact that 
thèse cars did run away and collide with the decedent's engine four 
miles below the point from which they started, and the fact that the 
tracks of the siding, branch Une, and main Une were ail downgrade 
from the point where the cars started to the point where the colli- 
sion occurréd, together with the évidence of an experienced railroad 
engineer, who testified that under thèse circumstances there should 
hâve been a derailing device at the Albion siding, she has affirmatively 
established the négligence of the défendant, and that the jury would 
be warranted in drawing such a conclusion. 

The défense endeavors to avoid the charge of négligence by proving 
the mannèr of braking and blocking the cars upon the siding, and urges 
that a conclusion must be drawn from this évidence that the cars could 
not hâve escaped except as a resuit of outside interférence, and insists 
that such a conclusion is warranted and must be drawn by the court as 
a matter of law. The évidence relied upon does not justify a finding 
that "outside parties tampered with the brakes and blocks." The évi- 
dence of the défendant on this point, however, is a matter of défense 
to be submitted to the jury on the question of négligence. This évi- 
dence on the one side and on the other raise the question of the de- 
fendant's négligence, a question of fact which was submitted to the 
jury under proper instructions. 

3. The décèdent assumed the risk of defendant's négligence. It is 
contended that the décèdent had placed thèse cars on that switch the 
day before, and that he knew there was no derailing device on this 
switch, and he, therefore, assumed aU the risk of the dangerous sur- 
loundings, and assumed the risk of the defendant's négligence. We 
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do not thinkthis contention can be maintained, but we think the better 
rule js that laid down by the Suprême Court of the United States in 
the case of Texas & Pacific Raiiway Co. v. Swearingen, 196 U. S. 51, 
25:Sup>:Ct. 164, 49 L. Ed: 383. In this case the court said: 

"Knowledge of the Increased hazard resultlng fronj the dangerous prox- 
imlty of the scale box to the iiorth rail of track No. 2 could not be imputed 
to the plalntiffi simply because he was aware of the existence and gênerai 
location of the scale box. * * * It was for the jury to détermine from ' 
ail the évidence whether he had actual knowlédge Of the danger." 

There is nothing in this case to show that the décèdent had actual 
knowlédge of the danger rwhich existed by reason of the failure of 
the defen,dant to hâve a; deraiHnç device at this switph.^ He tnay haye 
known that there was no .derailing device placed upon the switch, but 
there is nothing to show that he knçwof such a combînation of danger- 
ous conditions as existed at this point. The motion for judgment non 
obstante yeredicto is therefore .refitised,, 

There are 30 reasons.assigned for a new trial, 4 of which are based 
upon the admission of évidence on the part of the plaintiff against the 
objection of the défendant; 15 allège erroneous answerstç points sub- 
mitted by the défendant ; and 6 are to alleged, errors in the charge of the 
court. The twenty-seventh reason assigned, is that the verdict is ex- 
cessive; the twenty-eighth, the verdict was against the lavy; ; the twen- 
ty-ninth, the verdict was against the évidence; and the thirtieth, the 
verdict was against the cliarge of the court. 

The first reason assigned for a new trial is that the court erred in 
permitting.the plaintiff to tes.tify to the earning capacity ôf her hus- , 
band. She said she had seen his checks for his monthly pay, and upon 
that she was properly permitted to, testif y. - ., 

The second error is as to the plaintiff's offer to prove that blasts 
causing shakine and réverbérations , of the earth would account for 
the escape of me cars from the siding. The plaintiff w^s permitted 
to ask as to this condition at that point, against the objection of the 
défendant, but the witness knew nothing about it, so that the défend- 
ant was not in jured. 

In the third and fourth, the question as to whether the plaintiff's 
évidence of an : experiehced railroad engineer, to the effect that this 
switch was defectively equipped in not having a derailing device, was 
properly admissible, is raised. The witness testified that under the 
circumstances there should hâve been a derailing device placed at this 
switch, and we think it was proper matter to submit to the jury, and . 
the witness was entirely compétent to speak upon that question. 

We do not think it necessary to take up seriatirn the errors assigned 
to the answers of the court to the points submitted by the défendant, 
nor to those errors ,assigned to the charge of the court. A review of 
both the charge to the jury and the answers to the 33 différent points 
submitted by the défendant does not, in our judgrnent, when read in 
connection with the facts in the case, show that the court committed 
apy errpr. , . ' 

The question, of the def endant's négligence under ail the circumstan- 
ces was a question of fact, and it was properly submitted to the jury 
for their considération, together with the question of the amount of 



EOYCE V. DELAWARB, L. <fe W. B. E, 879 

damages whicH the plaintiff sustained. The jury found the défendant 
liable, and rendered a verdict which we think is justified by the évi- 
dence as to the earning capacity of the décèdent and the amount of 
damages suffered by the plaintiff. 

The motion for a new trial is therefore overruled. 



ROYCE V. DELAWARE, I>. & W. R. R. 
(Circuit Court, S. D. New York. May 27, 1910.) 

1. Mastee and Servant (§ 189*)^Injubies to Servant— Railroads—Supeu- 
intendent. 

Where, V.y a long-existlng custorn on defendant's road, when a con- 
ductor or englneer wished to call the snperlritendent. lie telepboned to 
the ehief dispatcHer's office, where It was in the discrétion of the person 
answering whether he wonld communicate with the su periii tendent or 
advise what should be dore, the rallroad company thereby substituted for 
the superintendent's directtou that of the per-son in the dlspatcher's office 
who received a message and directed what should he done, not only with 
référence to the movement pf the train, but as to such matters as were 
withln the duties of the superintendent. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 433 ; 
Dec. Dig. 1 189.*] 

3, Masteb and Servant (§ 185*) — Tools and Appliances— Délégation of 

DUTY. 

Where a master delegates to fellow servants his own duty of provid- 
Ing servants with safe tools and appliances, he cannot excuse himself 
for a default hecause it arose from the négligence of those to whom the 
duty had been delegated. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 392- 
410: Dec. Dlg. §185.*] 

3. Masteb and Servant (§ 124*) — Injuries to Servant— Defective Locomo- 

tive—Inspection. 

Where a railroad locomotive became defective on its trlp, and it ap- 
peared that the engine, before golng ont, had been inspected and certain 
defeets eorrected, the dnty to Inspect did not again arise until the loco- 
motive had been returned to the place whère It çould be examined and the 
defect remedied. 

[I2d. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 235- 
242; Dec. Dig. § 124.*] 

4. Master and Servant (| 185*) — Injuries to Servant— Négligence— Fel- 

low Servants. 

A locomotive became dlsabled on one side en route, whereupon the con- 
ductor asked the train dispatcher for a pusher, which was promptly sent. 
No information was given by the train operatives that it was dangerous 
to run the engine further. Held, that there was no actionable négligence 
on the part of the railroad company ; It not being liable for the négligence 
of the englneer and conductor in operating the train, they being fellow 
servants. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 401 ; 
Dec. Dig. § 185.*] 

At Law. Action by Joseph M. Royce against the Delaware, Lacka- 
wanna & Western Railroad. Verdict was rendered for défendant, and 
plaintifï applies for a new trial. Denied. 

See, also (C. C. A.) 176 Fed. 331. 

•For other cases see same topic & § nitmbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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Plaintiff was a brakeman on defendant's coal train from Scra:nton, Pa., to 
Hoboken, N. J. On running Into a sldlng it was discovered that the upper 
guide on the left side of the engine liad dropped off. The coiiductor, after 
Consulting with the engineér, called the office of the chlef train dlspateher at 
Hoboken and asked for a pusher. The engine vyas of the "Mother Hubbard" 
type; the cab belng bullt over the boiler and fastened to it, leavlng a place 
for the engineér to stand on the right side and for a brakeman on the left. 
The pusher was promptly sent, and the train proceeded, with the intention of 
leaving-the engine for repairs at the Port Morris yard. On entering the yard 
the driving rod became disconnected and struck the floor of the cab, loosen- 
ing one of the bolts that held it to the boiler, from which steam escaped and 
seriously injured plaintiff, who was ou the left side of the cab. 

Hatch & Clute, for plaintiff. '"""■'"' ' 

W. S. Jenney and J. L. Seager, for défendant. 

HAND, District Judge. - The évidence upon the alter ego in this 
trial is similar to that on the first, with the exception that novv the 
plaintiff has proved that by thelohg-existing custom of the road, when 
a conductor or engineér wished to call the superintendent, he always 
telephoned to the chief dispatcher's office, and it was a question resting 
in the discrétion of the person answering in that office whether he 
should himself communicate with the superintendent, or should advise 
what was to be donc. By so doing .1 think that the road substituted 
for the superintendent's discrétion that of those persons who got the 
messages in the çhief train dispatcher's office,'and that the chief train 
dispatcher upon this proof was the alter ego not only for the move- 
ments of trainsy but for the duties laid on the superintendent; If the 
road established such a Custom, it necessarily substituted the person 
who got the tnessage in place of the superintendent himself. It could 
not prevent access to the superintendent ,by a custom of that sort and 
still be permitted to say that only the superintendent was the alter ego. 

-This, however, does not in my judgment meet ail the difficulties 
which the Circuit Court of Appeals found in the plaintiff's case as 
originally presented. 176 Fed. 331; It is of course, well settled that, 
if the master dèlegate tô any one else his own duty of providing his 
men with safe tools and appliances, he cannot excuse himself for a 
default because it arose from the négligence of those to whom he dele- 
gated it. This is settled by so many authorities that I need not cite 
any. If in this case, therefore, there was a default in furnishing safe 
appliances, the master was liable. But I do not think there was any 
default in that duty. The engine, when it started, had been repaired, 
and so far as appears was in reasonably safe condition. It is true that 
on its last inspection certain def ects were found ; but thèse had been 
corrected in the repairshop, and there was no évidence from which the 
jury could find that it was not reasonably safe when it started. The 
master of course is not responsible from minute to minute for any 
defects which arise. His duty is limited, first, to furnishing suitable 
appliances, and, then, to making proper inspection from time to time 
at reasonable intervais. The duty to inspect did not arise until the lo- 
comotive was again returned to the place where it could be looked 
over and the break remedied, not while the locomotive was en route. 

The question, therefore, becomes whether the défendant was negli- 
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gent in the management of the engine before it got back to a round- 
house where it could be inspected and repaired. I must assume from 
the proofs that it was negligently run, for certainly that was a question 
for the jury ; and, therefore, the question is : Who was the négligent 
person in permitting it to be used as it was until it got to the Port 
Morris yard? If there was négligence, clearly the engineer and the 
conductor shared in it ; but they were fellow servants, and to hold the 
défendant some alter ego must hâve contributed his own négligence 
to the accident. As the proofs now stand, there must be some évi- 
dence of the négligence of the chief train dispatcher. Upon that I 
think the last paragraph ôf the opinion of the Circuit Court of Ap- 
peals still controls. The words I refer to are thèse: 

"Even if the train dispatcher linew or thought the defect was one llkely to 
make it dangerous to proceed with the engine in that condition, he had a 
right to suppose that the engineer had disconnected the disaliled side, as the 
proofs show he could perfectly well hâve done. The purpose of the message 
was to get from the train dispatcher the remedy which the conductor thought 
applied to the situation, namely, the pusher, and this was promptly supplied." 

In this trial the plaintiflf thinks that he has met this difficulty by the 
testimony of Smith, who swore that, although the disabled side of the 
locomotive could hâve been disconnected, still there would hâve been 
a strain caused by the révolution of the rod. Smith's testimony in that 
respect is in substance as follows: 

"If he had killed that side, it would hâve done no work ; but the révolu- 
tion of the rod would hâve still caused a strain on the lower guide after that, 
unless he was able to take down the main rod, which he could not hâve done." 

This testimony, brought out on cross-examination, was directed to a 
strain on the lower guide which had not broken and which was not 
the cause of the accident, because it was the upper guide which had 
been lost. The witness' testimony was somewhat confused as to 
whether there was any strain upon the top guide except in backing ; 
but of course that confusion was for the jury to résolve. However, 
this testimony is far from showing that the accident might still hâve 
happened if the right side had been disconnected. Laying aside the 
fact that he only says there would bave been a strain on the lower 
guide, and even assuming that from it the jury might hâve inferred 
that there would also hâve been an upward strain, it nowhere appears 
that had the side been disconnected the strain was serions enough to 
cause a break. As the whole theory is that it was négligence for the 
chief train dispatcher not to insist upon the removal of the engine 
and for him to assume that the conductor could not hâve safely dealt 
with the situation, some such proof as this was essential to the plain- 
tifï's case. Again, even if the engine with the tools actually at hand 
could not in fact hâve been so disconnected as to remove ail danger, 
yet the chief train dispatcher, acting in the stead of the superintendent, 
still had a right to suppose, as the Circuit Court of Appeals holds in 
effect, that the men on the ground would neutralize that danger, or else 
keep the employés away from the injured side of the engine. It is not 
as though the chief train dispatcher had been consulted as to how the 
situation should be managed; nor was he to assume that the discon- 
180 F.— 56 
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nection of the' injured side was the limit of the possibilities of the men 
on the spot. The conductor assumed responsibility for the situation 
by asking for a pusher,:and the chief train dispatcher could rely upon 
his doing what was necessary. When he said that the top guide was 
lost, it was to explain why he asked for the pusher, not to state the 
facts and ask for ad vice; he was then speaking, not to the superin- 
tendant at ail, but to the chief train dispatcher, and asking that a pièce 
of rolling stock bé moved from one place to another. Therefore the 
information to the chief train dispatcher did not disclose to him a sit- 
uation necessarily so dangerous that nothing short of entirely discon- 
necting the locornotive would hâve made it safe. Perhaps in that case 
the failure of the chief train dispatcher to intervene by affirmative ac- 
tion would hâve been a ground for négligence. 

I cannot see that a substantially différent case has been shown from 
that passed on above, and I shall therefore bave to deny the motion for 
a new trial. 



C0T.OATB V. JAIiIES T. WHITE & CO. 
(Circuit Court, S. D. New York. August 3, 1910.) 

L iNJTmoTTON (§ 128*) — Publication of Riqg.raphy— Evipence— Wittoitt. 

Evidence on a bill to enjoin publication bfcomplalnaht's Mogranliy held 
to show that he «ave facts coueerriing b1» life on aB understandirig that 
they wonid be used In a set of books offlclally reeognlzed by the fédéral 
governnient. 

[Ed. Note.— -For other cases, see Injun<îtlon, Cent Dlg. i 278 ; Dec. Dlg. 
§ 128.*] 

2. INJUNCTION (§ 59*) — PirBI.IÇATT0N OV P.TOGRAPHT. 

Injunctlon Mes to prévent publication of complainant's Woffrâphy Jn a 
set of books other than a set Issued under auspices of thei fédéral govern- 
nient. TChere hegave the facts for use In such set only. ij'^ 

[Ed. Notc-T-For other cases, see lujunction, Cent Dlg. §§ Ué-H6; Dec 
Dlg. § SU.*] '• . 

3. CONTRACTS (S lfi8*)^TEBMS IMPLIED— PUBLICATION DP BlOOKAPHT. 

Coniplaînant hàving infllcated that he would glve facts cbricernlng hlS 
llfe for use oniy In a blography ISsued under auspices of the fédéral gov- 
emmeût there was an Implied promise that tliey would' not bè Otherwise 
' ■ . used. ' :■'' i ,, •■,-.;.■.;.. ■ 

[Ed. Note.— -For other cçises, see Contracts, Cent, Dig. i 751; Dec Dlg. 

S 168.*};: , , ' .■■•,.,;■■ 

4. Etjun Y (i 141*) — Bill in Equity— KbquisItes. 

Whlle a Mil in equity riiust advlse défendant of the facts on whlch com- 
plahiant relies, It ueed not state a cause of action at law, a blll which 
asUs relief not Itself inconsisteiit, and .justitied by the narrative part of 
tlie bill, being ordinarily suïflcieut ; and coiyplainant is not llmlted to any 
giveu theory of law if he does not départ from the bill itself. 

[Ed. Note.— For other cases, see Eçjuity, Cent Dig. §| 323-333; Dec 
Dlg. § 141.*] 

5. Courts (§ 329?) ^ Fedeeal Courts — JurisdIctiou' — Value of Subjbct- 

Matteb. . ■ , 

On a blU' to enjoln publication of coraplainant's blography In a set of 
ibooks, an allégation that' the right Infringed is worth $2,000 is prima 
facie sufficient to confer jurlsâiction of the subject-matter on the fédéral 

*Fur oïlier caeua s«e ttim» tu^iic min ujuuiiu lu Dec. & Am. Uigs. 1907 to date, & Kep'r Indexai 
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circuit court, in ttie absence of proof ttiat the facts which lie gave for 
publication in jnother set of booka were merely formai, or such as any 
one might learn. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897 ; Dec. Dlg. | 
329.* 

Jurisdiction of circuit courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. O. A. 75 ; Tennent-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459.] 

6. Courts (§ 328*) — ^Federal Courts— Amount in Controversy— Joindee of 
Claims Not Related. 

On enjoining publication of complainant's biography in a set of books 
other tban tbat for which he gave facts of bis life, relief cannot be had 
in the United States Circuit Court against a contract to eubscribe for a 
set at $10 a volume; the subject-matter conceming the biography and 
the subscription being distinct. 

[Ed. Note. — For other casés, see Courts, Cent. Dig. § 891 ; Dec. Dig. % 
328.*] , , 

In Equity. Bill by R. R. Colgate against James T. White & Co. 
Decree for complainant. 
See, also, 169 Fed. 887. 

This is a bill in equity to prevent the défendant from publlshlng in the Na- 
tional Cyclopedia of American Biography facts of complainant's life ob- 
tained from Mm, and to deliver up and eancel a certain written instrument 
of subscription to the sald Cyclopedia obtained from the complainant by 
fraudul'ent mlsrepresentations. The bill dépends upon diversity of citizen- 
ship, and charges that the défendant represented to the complainant that the 
biography tn which he proposes to insert the facts stated was one to which 
the Oongress of the United States had made an appropriation of money, and 
that the défendant was engaged in collectlng tbe information and in pub- 
lishlng Buch books for the government ; that, upon thèse représentations, the 
complainant told the défendant a numl)er of facts, lucluding the principal 
events of hls life, and subscribed for a set of the sald books at $10 a volume ; 
that the représentations were false and known by the défendant to be false, 
and were made with intent to deceive and mlslead the complainant; that 
the complainant is a private person, and not engaged in business nor a holder 
of public office, and that he acted upoii the représentations of the défendant 
that the publication was a government work ; that the défendant threatens 
to use the facts so obtained and to collect for the subscription. The answer 
dénies the substantial allégations of the bill, and allèges affirmatively that 
the complainant ratifled the contract after knowledge of the facts. 

Upon the final hearing certain affidavits were submitted as final proof s, 
which had been used upon a hearing for preliniinary injunction. The com- 
plainant's ^ffidavit allèges that he is a retired business man having an ofiice 
in New York and living in Sharon, Conn. ; tliat on December 2, 1908, he had 
a conversation with one Gower, a sales-agent of the défendant, who told him 
he had been assigned to write hls biography for the "National Cyclopedia 
of American Biography." The défendant protested, whereupon Gower said 
that it was a national affair. Complainant then said: "If it Is a government 
matter, I will see you in référence to it." Gower came the next day, and had 
a conversation with the complainant at his office, to which conversation he 
instructed his steuographer to listen. Gower said that he was sOrry com- 
plainant was opposed to having his biography written, but that this was 
something entirely différent from the ordinary work of the kind, as it was a 
national affair, to which the complainant replied that, if it was a government 
matter, he would give him some facts. Complainant then says that he asked 
him how the government came to take the matter up, and Gower gave some 
explanation, using the names of some senators or of a représentative, and 
saylng that the bill had been introduced to make an appropriation for the 

•For otber cases see same toplc & i htimbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
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work wKîch was to be sent to each ambassador ànd consul. At that Interview 
the eomplainant slgiied a snbscrlption blank blndlng himself to take a copy 
of the work at $10 a copy. The eomplainant wlll not swear that Gower 
used the word "government," but does say that he constantly used the word 
"national." Complainant used the word "government," however, wlthouf cor- 
rection f rom Gower. : On the 6th complainant says he learned of the char- 
acter of the work, which was not In any sensé under the patronage of the 
government Next morning, on the 7th, he weut to the office of the défend- 
ant and asked for White, one of the defendanfs offlcers. He savr Gower at 
the time, who conceded that it was not a goveniment work, but that the gov- 
ernment had subseribed for a number of volumes. Complainant then told 
Gower that he wished to cancel his subscription, and was reeommended to 
White, who subsequently came in and refused to cancel the subscription and 
to refrain from publishlng the facts. - On the 15th of January the complain- 
ant wrote, maldng a formai tehder to rescind the subscription, and demanding 
that they refrain from publishing the facts. The complainant's stenographer, 
who was In thè office at the time of the interview, swears that she listened 
to the conversation, as she was Instructed, on December 3d, and that the com- 
plainant told Gower he disUked publlcity of this kind, whereupon Gower said 
that tliis was entirely différent from anything gotten out before, It was a na- 
tional afCair; that he also spoke of an appropriation: by the government;; 
that he constantly used the word '■national." The impression she reoeived 
from the conversation was that the Cyclopedia was complled aild published 
under the direction of the United States. . 

Thèse two afBdavIts constituted the. complainant's direct proof. The de-, 
fendant's proof consisted of, Gower's affladivt, in which he deniefe that he evèr; 
said anything from which it might be inferred that the publication was a 
"government affair." At the Interview on December 3d he; says that he 
started by saying that this work was entirely différent from the usnal pub- 
lications, for It was a national afCair. Heidoes not remember the complain- 
ant's saying it was a government matter. He dénies that he said that a Mil 
was being introduced for an appropriation to send the work to ail ambassadors 
and consuls. He concèdes that he spoke of the subsldlzation of such biog- 
raphies by foreign governinents, and that there was no government publica- 
tion of the sort in this country. He says that he told the complainant that 
this was a private publlcationrfor which the government had done nothing 
but subscrite for a number of. copies. He concèdes that he used the word 
"national" repeatedly, but asserts that none of his conversation was suffi- 
cient to convey to a reasonable mlnd the Idea that the publication was a 
government enterprise. He dénies thet it was apparent to him that the com- 
plainant was beiug mis! éd. He remembers the Interview of Becember 7th, 
in which the complainant requested White not to publlsh the blography. At 
that interview the complainant told White that Gower had told him It was 
a government publication. White replied, aaking whether he clalmed tliere 
had been nnsrepresentation, to whicli he said, "No; not that, but a misap- 
prehenslon." In White's affldavit he says that he talked with the complain- 
ant on December 7th, who told him he dld not wish to hâve his biography pub- 
lished, and said that he could not say that there had been misrepresental ions, 
but rather misapprehension. White then suggested that he let the publica- 
tion of his own biography go over until the volume after next, and the com- 
plainant accepted this as a compromise of the whole matter, and that at the 
end of the Interview he said, "Send along the books. I wlll pay for them" ; 
that they sent the flrst six books on December lOth, and on January 12th, 
two more; that on January llth the flrst six books were refused. The af- 
fldavit of Linen for the défendant says that on December 3d the complainant 
came to the office and said that he had been Influenced to glve his biography 
upon the belief that it was a government publication; that at that time he 
said nothing about cancellation ; and that in the Interview he disclalmed the 
position that there had been any; misrepresentation, but said that there had 
b€en misapprehension. The complainant replied in an affldavit» repeating 
that Gower had stated that the goverimient had made ,an appropriation for 
the publication, and gave the name of a senator who Introduced the bill ; that 
on December 7th at the interview in the deféndant's office he stated that 
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Gower had told him that the work was a government one aud iised the words 
"false représentations." wMeh niade Gower and White very angry, so that 
he said he would substitute the word "misapprehension," which seemed to 
satlsfy them. He dénies that he said: "Send along the books. I will pay for 
them." 

This is ail the testimony In the case, althongh there was a subséquent in- 
terview on the téléphone between White and the complainant 

Hawkins & Delafield, for complaînant. 
Philip J. McCook, for défendant. 

HAND, District Judge (after stating the facts as above). I think 
there can be no doubt that Gower gave Colgate to understand that the 
facts were not to be published in the ordinary biography which is used 
^s a bait to practice upon the vanity of the simple and so procure their 
money, but was to be used in a publication issued under the auspices 
of the United States government. It is significant that Gower does 
not deny that Colgate used the word "government" in reply to his 
own questions. Both sides concède that Colgate was extremely un- 
willing in the fîrst instance to allow his biography to be used, and was 
reluctantly f orced into the enterprise ; nor do I think that there can 
be any doubt that whether his inference was reasonable or not he cer- 
tainly supposed that the book had the sanction in some form of the 
government. Colgate's immédiate claim of being misled is strong cor- 
roboration of that fact, as is also the afRdavit of McLaren, the stenog- 
rapher. The question is whether Gower gave him reasonable grounds 
for believing so. The name of the publication somewhat lent itself 
to that misconstruction. Colgate swears distinctly that he used the 
word "government" a number of times, and McLaren corroborâtes 
him. The well-known urgency of book agents to procure subscrip- 
tions under thèse circumstances adds to my belief that Gower let the 
interview proceed after it would bave been apparent to any reasonable 
man that Colgate was acting under a misapprehension, and supposed 
that the facts would not be published in the usual kind of biography. 
I therefore find that as a fact the reasonable implication of the con- 
versation was that, if Colgate would tell the facts, Gower would use 
them in a biography having some officiai récognition from the United 
States government, instead of publishing the account which he was to 
get up from other sources as he had threatened. 

Upon the law I think that the complainant is entitled to an injunc- 
tion, though not upon precisely the same lines as was suggested upon 
the argument. The contract between the complainant and the défend- 
ant, as I hâve found it, was to publish the facts of his life in a book 
issued under the auspices of the United States government. Assum- 
ing that there was fairly to be implied a négative covenant not to pub- 
lish the facts except in a biography issued under government auspices, 
we bave the gênerai rule now well established that where, as hère, the 
défendant has received the considération and the complainant cannot 
at law bave adéquate relief, an injunction will go to enforce the néga- 
tive promise, even in a case where the court would not grant affirma- 
tive spécifie performance. While the law first grew up under cases 
of Personal service, beginning with Lord St. Leonard's décision in 
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Lumleyv. Gye, 1 D. G., M. & G. 604, it is by no means confined to 
such cases. Standard Fashion Co. v. Siegel-Cooper Co., 157' N. Y. 60,. 
51 N. E. 408, 43 L. R. A. 854, 68 Am. St. Rep. 749; Chic. & Al. Ry. 
Co. V. N. Y. h. E. & W. R. R. Co. (C. C.) 24 Fed. 516 ; Singer Sewing 
Machine Co. v. Union Buttonhole & E. Co., Holmes, 253, Fed. Cas. 
No. 12,904 ; Dwight v. Hamilton, 113 Mass. 175 ; De Mattos v. Gibson, 
4 De G. & J. 276 ; Met. El. Supply Co. v. Ginder (1901) 2 Ch. D. 799 ; 
Wolverhampton & W. Ry. Co. v. Eondon & N. W. Ry. Co., E- R. 16 
Eq. 433, per Lord Selbourne. 

The question, is, therefore, whether hère th.e promise to publish 
the facts in a government biography carried with it. by implication the 
promise not to publish thém in another kind of worlc. It is true that 
theré was not that kind of inconsistehcy between the two which made 
it impossible to perform both promises. It was not like employing 
a charter ed'. Ship ùpon aiiother voyage. De Mattos v. Gibson, supra. 
HoWevèr,; Colgate showed clearly enough that he wouldl not hâve 
giveh the facts for any other purpose, and both parties understood that 
they \yere to be used only in a government biography. Colgate's posi- 
tion was that, since someaccount of his life was inévitable, he would 
disclose the facts if Gower would publish them, but that he would 
hâve nbthing at ail to do with the usual compilations which discrédit 
the namès of ail those ivho lend themselves to their production. The 
commonest good faith reqùires the implication that he would not abuse 
the opportùnity so giveil him by publishing them in a work which 
he f rom the outset found it necessary to assure Colgate that this was 
not. 

No objection arises from the fact that the contract of subscription 
was in writiiig','because that clearly does not purport to cover the sub- 
ject-matter of publishing the life, but was a mère siibàcriptiori for the 
books thetnselve's, regardless of their contents. ' . 

It is true that the bill of coniplainant does not spe'cifically rest on 
contract. The bill is of a vague sort, sets up ail the facts as a bill in 
equity should, and then prays for relief. It makes allégations of fraud 
and misrepresehtation, and shows that the contract was madie, what 
it was, and how the complainant's right ensued. It also shows thé 
threatened tireâch. While, of course, a bill in equity must advise the 
défendant ôf thé facts upon which the complainant relies, it does not 
hâve to. state pne.pf the limited causes oif action known at law. A bill 
in equity whîch àsks for relief not itself inconsistent, but justified by 
tiie stating, or ila;rrâtive, part of the bill, îs ordinarily sufficient, nor is 
the complainant limited to any giyen thepry in law, provided he dioes 
not départ f rpm the bill itself. Hère the bill bas no charge, no inter- 
rogatories, but confines itself to the narrative. It is quite as good as 
the bill in Eriges v. Sperry, 95 U. S, 401, 24 E. Ed. 390. A court of 
equity interpréts the bill so as to savC its equity when possible (Street, 
Eq^Proc. §,,288), arid tolérâtes objections to its form only when tak- 
én at the, outset, nbt at final hearing. 

Thè defendàiat râises objection to the jurisdictibn of this court on 
the score of the'amount of the "matter in dispute." The matter in dis- 
pute is Colgate's right under the contract to prevent the use of the 
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facts derived from him in any biography other than one îssued under 
^overnment auspices. That right is not susceptible of certain valua- 
tion and must be fixed by either a jury, or a judge, from an estimate of 
the pecuniary recompense for the annoyance and chagrin involved. In 
this case it is, moreover, not limited by the injury suffered from a 
given infraction, because in analogy with the trade-mark cases it is 
the right itself which is at stake, not a spécifie violation. Colgate al- 
lèges that it is worth $3,000, and that is prima facie enough in the ab- 
sence of bad faith or obvious exaggeration. Hilton v. Dickinson, 108 
U. S. 165, 174, 2 Sup. et. 424, 27 L. Ed. 688; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501, 29 L. EdI. 729. I certainly cannot say 
that the value hère laid is colorable under the act of 1875 in such 
sensé that I must dismiss the bill. It may well be that to prevent the 
.spreading broadcast of any kind of publication which will perpetuate 
the circumstantial détails of his life would be worth to Colgate $2,000 
or more. I remember that the right is not to prevent any facts from 
coming out, but only those which he himself told. However, it is one 
thing to hâve irresponsible persons tell what they can learn gen- 
erally, and another to hâve them tell the détails that you hâve told 
them yourself. In the absence of any proof that the facts which he 
did give out were merely formai or such as any one might learn, I 
must accept his own valuation under the usual rule. However, there 
is no jurisdiction over the contract of subscription. There were sub- 
stantially two contracts hère. By one Colgate agreed to take a set of 
books at $10 a volume, and in the other Gower agreed to publish the 
facts of Colgate's life in a government biography. The subject-matter 
of each is separate, and, as I hâve no jurisdiction over the subscription 
contract, the decree must be limited to an injunction against the de- 
fendant from using the facts so obtained. 
Let a decree pass to that eiïect, with costs. 



BAGENAS V. SOUTHERN PAC. CO. et aL 

(Circuit Court, N. D. Callfornia. August 1, 1910.) 

No. 15,067. 

1. Removai. ov Causes (§ 3fi*) — Adveesb Citizenship— Joint Action Against 
Résident and Noneesident. 

While a Joint défendant sued purely by a flctltious name wlthbut other 
facts Identlfying hiin as a proper or necessary party to the action stated 
will be regarded as a formai party merely, whose présence on the record 
will not affect the right of removai by one otherwise entîtied thereto, 
yet one may sue any or ail of those Jointly liable for a tort, and, where 
a Joint cause of action Is stated against them, a défendant so sued can- 
not question the good faith with which his codefendants bave been joined 
with him, though such Joinder may appear to be for the very purpose of 
preventing a removai to the fédéral court. 

[Ed. Note. — For other cases, see Removai of Causes, Cent Dig. § 79; 
Dec. Dig. § 36.*] 

•For other cases see aame toplc & S numseb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexe! 
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2. Removal of Causes (§ 43*)— iPbocbedings— Time foe TAKlSta— AmendmiJST 

DlSCONTINUING AS TO JOINT DEFENDANT. 

Where an original complaint stated a joint cause of action agaiust a 
résident and nonresident défendant, and an amended complaint for tire 
first tlme made the résident défendant a mère nominal party to the 
record, asserting no cause of action against him, the nonresident de- 
fendant was not precluded from removing ttie cause to tlie fédéral court 
because tlie case was not removable at the tlme when, by the llteral 
terms of the statute, removal mlght be had, and he had answered the 
original complaint and went to trial thereon, the time within whlch ap- 
plication for removal must be made being not jurisdictional, but modal 
and formai. - . , — ,. -- 

[Ed. Note.— For other cases, see Removal of Causes, Cent EWg. § 8T; 
Dec. Dlg. § 43.*] , -.-. , ^ .. ,. .. , ..,,—» , 

3. Removal of Causes (| 41*) — Citizenship— Conteoverst Between Non- 

BESIDENTS IN STATE COtJRT. 

The Circuit Court bas jurisdiction under the judlciary act (Act Aus;. 
13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]) to.entertain 
by removal an action by a nonresident alien In a state court agaiust a 
citiy.eii of auother state. 

[Ed. Note.— For other cases, see Removal of Causes, Cent Dig. §§ 82i^- 
84- D«c. Dig. § 41.*] \'_^ ___.,., „ ,,'..„,.. 

At Law. Action by Gus Bagenas, administrator of George S. Eli- 
opoulos, against the Southern l'acifîc Company and another. On mo- 
tion to remand to the state court. Motion denied. , , ■■ - 

Brennan & L,ane and Costello & Costello, for plaintiff. 
A. A. Moore and Stanley Moore, for défendants. 

VAN FLEET, District Judge. This is a motion by plaintiff to re- 
mand the cause to the state court; the material facts being thèse: 

The action was originally commenced in the superior court of the 
city and county of San Francisco by the widow and minor children 
as the heirs at law of one George S. Eliopoulos, as plaintiffs, against 
the Southern Pacific Company, a corporation organized and existing 
under the laws of Kentucky, and one John Doe Marshall, a citizen 
of California and résident of this district as défendants, to recover 
damages resulting .to the plaintiffs from the death of the husband and 
father claimed to hâve been caused through the joint négligence of the 
défendants; it being alleged that, while deceased was lawfully a pas- 
senger on one of défendant corporation's trains, another train owned 
and operated by it and in charge of défendant Marshall as conductor 
was carelessly and negligently caused by the défendants to collide 
with the one on which deceased was riding, thereby derailing it and 
injuring him so that he died. To this complaint the défendant cor- 
poration answered, and the action subsequently went to trial. At the 
trial in response to a motion for nonsuit based, àmong others, upon 
the ground that plaintiffs had not capacity to sue, the plaintiffs asked 
leave to amend the complaint which was granted and the nonsuit de- 
nied. Thereaf ter what purported to be an amended complaint was 
filed in the action, but in the name of the présent plaintiff, as admin- 
istrator of the estate of said George E. Eliopoulos, deceased, against 
the same défendants ; the names of the original plaintiffs not appear- 

•For otlier cases see same topic & % numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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îng. In tlie amended complaint, while he was named in the caption, 
no cause of action was stated against the défendant Marshall, Ijut it 
was alleg-ed that deceased while employed by the défendant corpora- 
tion as a track repairer came to his death in the manner indicated in 
the original complaint through the "négligence and carelessness of 
the défendant Southern Pacific Company in operating said trains." 
Thereupon before any further proceedings in the Superior Court, and 
before the défendant was required to answer such amended complaint, 
it procured the action to be removed to this court on the ground of 
diversity of citizenship. 

The contention of the plaintiff in suoport of the motion is that the 
proceeding for removal came too late; that, if the right existed at 
:l]1, it was open to the défendant corporation at the filing of the orig- 
inal complaint as f uUy as at the date the removal was had ; and that 
by answering in the st.3,te court and going to trial the right was waiv- 
ed. This contention is based upon the theory now advanced by the 
présent plaintiff that the défendant Marshall never was a necessary 
party to the action, and that this appeared upon the face of the original 
complaint ; that, being sued by a fictitious name, he was to be regarded 
as merely a nominal or formai party whose présence did not at any 
time constitute an obstacle to a removal of the cause by his codefend- 
ant. But this attitude is not only a manifest stultification of the theory 
upon which the original complaint was framed, but involves an ob- 
vious misapprehension of the facts there alleged. It is true that it is 
held that a défendant sued purely by a fictitious name, without other 
facts identifying him as a proper or necessary party to the cause of 
action stated, will be regarded as a formai party merely, whose prés- 
ence on the record will not affect the right of removal by one other- 
wise entitled thereto. But that is not this case. In the first place 
Marshall was not, strictly speaking, sued by a fictitious name. The 
use of the name "John Doe Marshall" as alleged in the complaint did 
not imply that the name was wholly fictitious, but was to be taken as an 
averment that his surname was Marshall and merely his Christian 
name unknown to the plaintiffs. But in the next place he was dis- 
tinctly identified by express averment as the conductor of the offending 
train, and as such a perfect cause of action was stated against him as 
a joint tort-feasor with his codefendant. A joint cause of action being 
thus stated against them, his codefendant was not at liberty to assume 
that Marshall was not sued in good faith, and, upon that assumption, 
seek to remove the cause. One may sue any or ail of those jointly 
liable for a tort, and it does not lie with a défendant so sued to ques- 
tion the good faith with which his codefendants hâve been joined 
with him, even though such joinder may appear to be for the very 
purpose of preventing a removal of the cause. This principle is aptly 
stated by Judge Taft in Hukill v. Maysville, etc., R. Co. (C. C.) 72 
Fed. 745, where it is said : 

"If a plaintiff has a good cause of action for a Joint tort against several 
défendants, it is not fraudulent in him to join them ail in his suit, even if 
it does appear that he would not hâve Joined the résident défendants with 
the nonresident défendants except for the purpose of avoldlng the Jurlsdic- 
tion of the fédéral court. Where he has reasonable ground for a bona fide 
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belief In the facts upon whlch the liablllty of ail the défendants dépends», 
hls motive In Joinlng them cannot be questloned. It Is only where he bas 
not, In faet, a cause of action against the défendants, and bas no reasonable 
ground for supposing tbat be bas, and yet joins them, in order to évade the 
jurisdiction of the fédéral court, that the joinder can be sald to be frauda- 
ient, entitling the real défendant to a removal." 

See, also, Thomas v. Great Northern R. Co., 147 Fed. 83, 77 C. C. 
A. 355 ; Knuth v. Butte Electric Ry. Co. (C. C.) 148 Fed. 73. 
; And even though upon the facts alleged a question might arise as 
to the existence of a joint liability in the défendants, so long as the 
complaint alleged the cause of action in that form, the plaintiffs had a 
right to hâve the case remain in the state court and proceed upon that 
theory. This -Was recently held in this court in Galeotti v. Diamond 
Match Co. et al., 178 Fed. 127, a case of cognate character, where, as 
the resuit of a painstaiving examination of the décisions of the Su- 
prême Court upon the question, the rule is thus stated : 

"The doctrine of that court, as clearly indlcated In the cases that hâve 
corne before It, Is, in substance, that the question whether one sued jolutly 
with others in an action of this Impression Is properly jolned is dépendent 
upon the case as made In the complaint, and If, under the allégations of that 
pleading, It appears that the défendants are sougbt to be held jointly liable, 
the plaintiff has a rîght to baye the action proceed upon that theory, and 
that the questlisn of removabillty cannot be made to dépend upon the ques- 
tion vphether this court might eventually détermine that the theory upon 
whlch the action was brought is erroneous, and that no joint liability In f act 
exists." 

And, it appearing from the complaint in that case that it was intend- 
ed by the plaintiff to state a joint cause of action against the défend- 
ants, it was directed that the cause be remanded to the state court. 

It is quite apparent frorti thèse principles that the défendant cor- 
poration was not entitled to rerhove this cause upon the facts as they 
appeared in the original complaint. Had it attempted to do so, the 
law would hâve imperatively required this court to remand the cause. 
This being so, wâs the défendant too late in procuring the removal of 
the cause at the time it did ? 

It is not necessafy for présent purposes to détermine whether, as 
advânced by the défendant, the action of the state court in allowing a 
discontinu ance as to the original plaintiffs and the filing of the prés- 
ent complaint by a new party, based upon a différent theory as to 
liability, was virtually permitting a new action, and for a new cause, 
to be commenced under the guise of an amendment. That question 
involves considérations which are beside the présent motion ; whereas, 
the same practical resuit must follow to défendant by treating the 
action of the state tribunal as authorizing an entirely proper amend- 
ment. It is certain that ^'-eating it as such the status of the défendant 
railroad company as to L..e right of removal is entirely changed under 
the case made in the amended complaint. That pleading, as we hâve 
noted, was virtually a discontinuance as to its codefendant Marshall. 
It entirely fails to state any cause of action against him, but charges 
the railroad Company as being the sole author of the négligence upon 
which the right of recovery is based. Thus, for the first time, Mar- 
shall became a mère nominal party to the record, against whom no 
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cause of action is asserted; and ail the authorities agrée that such a 
party may be ignored in determining the right of removal. The only 
question then is, the case not being removable at the time when by 
the Uteral terms of the statute removal may be had, but becoming so 
later, is the défendant denied the assertion of that right? This ques- 
tion is very fully and completely answered in the négative by the 
Suprême Court in Powers v. Chesapeake & Ohio Ry. Co., 169 U. S. 
92, 18 Sup. Ct. 364, 43 L,. Ed. 673, where, after a discussion of the 
terms of the removal act in the respect hère involved, it is held that the 
time within which application for removal must be made is not juris- 
dictional but modal and formai, and that to so construe the statute 
that the application can be made only within the time therein pre- 
scribed would in many instances defeat the right which the act was 
clearly intended to confer, and it is said : 

"This provision clearly manifests the intention of Congress that the péti- 
tion for removal should be filed at the earliest possible opportunity. But, so 
long as there does not appear of record to be any removable controversy, no 
party can be entitled to remove it, and the provision of the act of Congress 
that 'any party entitled to remove any suit' 'may make and file a pétition 
for removal' at or before the time when he is requlred to make answer to 
the suit, cannot be literally applied. To construe that provision as restrict- 
ing to the time prescribed for answering the déclaration the removal of a 
■case which is not a removable one at that time would not only be ineonsistent 
with the words of the statute; but it would utterly defeat ail right of re- 
moval in many cases. * • * The reasonable construction of the act of 
Congress, and the only one which will prevent the right of removal, to which 
the statute déclares the party to be entitled, f rom being def eated by circum- 
stances wholly beyond his control, Is to hold that the incifintal provision 
as to the time must, when necessary to carry out the purpose of the statute, 
yield to the principal enactment as to the right ; and to conslder the statute 
as in intention and effect permitting and requiring the défendant to file a 
pétition for removal as eoon as the action assumes the shape of a removable 
case in the court In which it was brought." 

And it was held that, the plaintiflf having, as hère, discontinued as 
to the résident défendants, the action as to the nonresident défendant 
became removable, and its pétition filed immediately upon such event 
was filed in due time. 

Applying the principles of that case which are strictly pertinent to 
the facts hère, it must be held that the défendant corporation in an- 
swering the original complaint and going to trial thereon did not waive 
its right subsequently accruing to hâve the „ction removed to this 
court. 

I do not gather distinctly from plaintiff's brief whether he is to be 
understood as urging the objection raised in Mahopoulus v. Chicago, 
etc., Ry. Co. (C. C.) 167 Fed. 165, and Barlow v. Chicago, etc., Ry. 
Co. (C. C.) 164 Fed. 765; s. c. on rehearing (C. C.) 173 Fed. 513, 
that this court is without jurisdiction under the judiciary act (Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 608]) to 
entertain by removal an action brought by a nonresident alien in a 
State court against a citizen of another state. Plaintiff has contented 
himself by referring the court to those cases without definite comment, 
and it appears upon considération that they are diametrically opposed 
in their conclusions upon the subject; the first holding that the jurisdic- 
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tiôn doesnot exîst, and the latter that it does. If, however, ît is în- 
tended to insist upon the objection hère, I think it must, for présent 
purposes, be regarded as concluded by the Matter of Tobin, 314 U. 
S. 506, 29 Sup. et. TO2, 53 h. Ed. 1061, wherein the précise question 
was prèsented to the Suprême Court in an application for mandate to 
the Circuit Court of the United States for Minnesota to require that 
court to remand a case for want of jurisdiction ; and the application 
was denied without comment. As this was the only question involved 
in the application; and as mandate is held in Ex parte Wisner, 303 
U. S. 449, 27 Sup. Ct; 150, 51 L,. Ed. 364, to be the proper remedy 
in such a case, I think the déniai of the application must be regarded 
as an implicit ruling by that court in favor of the existence of juris- 
diction. 

It results from thèse considérations that the motion to remand must 
be denied; and it is so ordered. 



THE VARZIN. 

(District Court, 8. D. New ïork. May 21, 1910.)' 

SAI.VAOI! (§ 34*) — Compensation— Eescue or Océan Steamship with Beoken 
Pbopelleb Shaït. 

The German steamship Varzin, 4,470 gross tonnage, on a voyage from 
Àustralia to Boston and New York with a cargo of wool valued at 
$1,300,000, shlp, cargo, and freight belng worth about $1^500,000, broka 
her propeller shaft on January 29th, when some 350 miles from Boston. 
She was water-tlght aiftdîOtherwise seaworthy, and proceeded under sali, 
making some progress :with falr weatheo?, but in the meantime maklnç 
dlstress signais. Her salis were not Intended for Independent naviga- 
tion, and she could not Shape her course In bad weather. On February 
Ist she was spoken by the steamer Erlka, bound from New York to the 
Azores and Llsbon, which flnally agreed to take her in tow, and on the 
9th reached Bostcm with heir in safety. DTirIng thé time there was 
stormy weather, In which the hawser parted, and while walting for the 
etorm to àbate the vessels drlfted from thelr course. There was no great 
danger at any time to the Brika's crew, but durlng the heavy weather 
there was some to the vessel owing to the heavy tow, and she was some- 
what strainéd. ffeW, 'that under thé clrcumstances and in view of the 
valuable cargo of the Varzin and her péril, which, although not immédi- 
ate, was considérable at that eeason, the Erik a was entitled to a salvage 
award of $45,000 In addition to an allowance for her time,coal consumed, 
and repairs and disbursémenta 

[Ed. Note.— For other cases, see Salvage, Cent Dig. §§ 80-83; De& 
Dig. 1 34.*1 ,_^,,;^; ,_, ^_^ __, 

In Admiralty. Suit by the owner of the steamer Erika against the 
steamship Varzin. Decree for libelant. 

This is a llbel for salvage of the German steamship Varzin, a steel screw 
freight steamer of 4,470 tons gross tonnage, while on a voyage from Aus- 
tralla to Boston and New York with a cargo of wool. At 9:28 p. m., Jan- 
uary 29, 1910, the Varzin broke her tail shaft about a foot from the stern 
post and aft of her water-tight bulkhead. At that time her position as fig- 
ured from an astronomical observation at noon on that day was latitude 
37" 18' N. and longitude 63° 42' W. She had therefore corne near the end 

*For otber cases see same topic & { numbbb In Dec. & Am. Dlga. 1907 to date, & Rep'r lD(le}.e3 
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of her voyage, as her first port was Boston. Repairs were made wliicli made 
her substantially water-tight and were themselves of a durable and excellent 
character, so that she was to ail intents and purposes seaworthy, except for 
the fact that she could no longer steam under her own headway. At the same 
time the masteribent sails wlth whlch she was supplied, and besides rigged 
ail other canvass, including awnings and tarpaulins, which he had on board, 
and whlch could In any way take the wlnd. Most of thèse were of an ob- 
viously provlsional character. Two In particular were bent upon yards rigged 
upon the stay running from the mainmast to the foremast, and one was bent 
upon a derrick-boom which was itself rigged upon the foremast. With thèse 
sails and the help of southwesterly and southeasterly winds, she made con- 
sidérable headway on her course on January 30th, and agaln on January 
31st, the wind being during that time substantially favorable. 

There is some dispute as to the distance she had covered before February 
Ist in the evening. The évidence of the claimant shows that even with 
southerly winds she could not in any sensé shape a course, but she was 
nevertheless considerably nearer her port on the Ist than when the shaft 
broke. On the 29th the vessel had sent up rockets in signal of distress, and 
on the 31st slghted an east-bound steamer, which she signaled with rockets, 
but which paid no attention to her. On the morning of the Ist of February 
slie sighted another east-bound steamer, which she agaln signaled by rockets, 
but which also passed her. On the evening of the Ist, at 9 p. m., she sighted 
the steamer Erika, bound from New York to the Azores and Lisbon. which 
she managed to speak. The Erika had left New York on January 30th and 
had passed southward of the usual track to the Azores to get advantage of 
the Gulf Stream. She was a German ship of 2,6C5 gross tonnage engaged on 
freightage charter by the Gans Steamship Llne, and plying regularly upon 
her charter between those ports. After speaking the Elrika, the Varzin un- 
successfuUy attempted to agrée upon a price for towage with the master of 
the Erika. Thereupon the following entry was made in the log of the Varzin 
at 1 a. m., February 2d: "As our ship was not manageable the meeting of 
the officers decided in order to save ship and cargo to accept the said condi- 
tion." The condition referred to was the settlement of the salvage by ar- 
bitra tlon. The Varzin wished to start at once, the weather at that time be- 
ing calfflj but the night was dark and cloudy, and tlie Erika was unwlUiug 
to take the risk of putting a Une from one ship to the other until the moon 
rose, which, being in the last quarter, was some time about 3 or 4 o'clock ; 
moreover, the Erika needed some time to make ready by removing the steam 
pipes which ran along her hatches about which the hawsers were to be made 
fast. When the moon rose, the I>ika was still unwilling to put out a boat, 
owing to a heavy swell, and by daybreak the wind had begun to blow from 
the north, increasing to a squall. The log of the Varzin conclusively shows 
that during that day, and while the Erika stood by, nothing could hâve been 
done with safety. Just how far the Varzin drifted at this time is somewhat 
uneertain, but on the morning of the 3d the sea had gone down enough so 
that at 8:45 a. m. the Varzin put out a boat which got a small line from the 
Erika, and eventually 120 fathoms of steel hawser, made fast to 90 fathoms 
of ancfior chain, were stretched between the two v&ssels. During this time 
the ships were kept very near together, as was necessary to heave the hawser 
on board. The Erika began to tow at about 9 o'clock in the morning, the 
Varzin keeping a part of her canvas set, heaving the lead and signaling the 
distance made. The weather continued good with light winds on the 3d, but 
began to increase in force on the morning of the 4th, blowing northwest by 
west. On the afternoon of tbe 4tb, the wind continued substantially from the 
northwest, but greatly increased in velocity until in the night of that day it 
was blowing at what is variously described as either a hurricane or "full 
storm," with a high sea, eertainly 11 on Beaufort scale. At 8:30 the hawser 
parted, and the Varzin agaln went adrift. Further sails were set to keep the 
vessel as much as possible into the wind. and 15 gallons of oil were used to 
quiet the sea. The Erika had been prepared to eut the hawser before it 
broke, as she was laboring heavily and could not keep steerageway, par- 
ticularly as the Varzin was veering in the wind widely from side to side. 
After the hawser parted, and during the night of the 4th and 5th, the salvor 
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stood by, and on the inorning of the 6th, the weather havtng moderated, the 
Varzin a second tlme put out a small Ijoat whlch got a Une to the Erlka, 
•whlch again heaved the hawser on board and began towing on the morning 
of the 5th. Just how far the ships drifted during the nlght is a matter of 
doubt, as the last astronomlcal observation had been at ni)on on February 
4th, and by the next they were well lu advance of that, but there can be no 
doubt that they had drifted some distance In a gênerai southeasterly direc- 
tion. The wind during the 5th and 6th blew no stronger than on the 
Beaufort scale, but freshened agaln on the 7th, accompanled by snow squalls 
and bad weather. Late on the 7th Hlghland Light was slghted, and from 
then the voyage was easler, the shlps reachlng Boston on the morning of 
the 9th. When the hawser broke, both ships were to the south of GeOrge's 
Bank, but subsequently, and on the 5th and 6th, whlle both vessels were 
pltehlng heavlly and the hawser was again in danger of partlng, the shlps 
were fairly upon George's Bank. 

The hawser, because of Its welght, had a downward pull of about 45 de- 
grees astern from the falr lead of the Erlka, and when she pltched, and the 
bow of the Varzin at the same time rose to a sea, thls created a strain upon 
the stern of the Erlka whlch bent the shlp somewhat. The engineer testifles 
that the shaft through this bendlng of the shlp actually bore upon the upper 
shaft beatings so that they became heated by the friction, smoked, and con- 
stantly had to be eooled wlth oil and water. This testlmony is contradieted 
by the testlmony of the Uoyd's surveyor, Stewart, who dénies the possibility 
of working an engine under the conditions testifled to by the engineer of the 
Erlka. 

The value Of the Varzin was at the least $110,000, that of her cargo ap- 
proximately $1,300,000, and that of her freight nearly $80,000, the whole of 
which she earned upon her arrivai at Boston. The total values therefore came 
to somethlng short of $1,500,000. The total tlme consumed by the Erlka in 
the towage was 10 days and 13 hours, of whlch 36 hours was spent in 
standing by on the Ist and 2d of February. The loss to the Erlka in coal 
Is estima ted at substantially $1,070, her disbursements, In Boston $544, her 
time, about $1,075, repairs about $550. In addition to this, there was some 
proof of a loss due to the disarrangement of her schedule in Spain, whlch 
will be alluded to hereafter. The agreed distance of the towage was 358 
miles. 

Wheeler, Cortis & Haigîit, for libelant. 
Wing, Putnam & Burlingham, for claimant. 

H AND, EHstrict, Judge (after stating the facts as above). The chief 
Teason for making a libéral allowance in this case arises from the 
value of the property saved and its danger. As to the Erika's own 
péril, undoubtedly, if the story of the engineer is to be taken literally, 
the ship was in considérable danger of breaking her own shaft, par- 
ticularly on the night of the 4th and during the 5th, when both were 
pitching heavily, and when the wind was very high, even by the Var- 
zin's own log, which gives it up to 11 on the Beaufort scale. In view 
of its contradiction by the Lloyd's surveyor, I shall accept the en- 
gineer's statements with Some réservation, but I cannot disregard the 
fact that, as the ship was g;oing so slowly under full power that it 
could not make iJ;S own steerageway, the strain upon the shaft must 
hâve put it in considérable additional danger of breaking. Especial- 
ly, while the ships were on the Bank, it would hâve been a matter of 
serious moment to be both adrif t with broken shafts, and no one can 
fairly ignore that the salvor during that time was running a meas- 
urable risk. Upon her crew, except during those times when ail hands 
were called to make ready for heaving the hawser aboard, or to clear 
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away when ît parted, there was imposed no great hardship or personal 
danger beyond what is in gênerai attendant upon seafaring. 

Corning now to the péril in which the saved property stood, it seems 
to me that the Varzin greatly underestimates it, and the testimony of 
her master that she was tight and seaworthy for an indefinite period 
is to say the least only a small measure of the truth. I am quite sat- 
isfied that he could make no headway except as he could continue to 
meet favoring winds, and could not hâve made port unless by a séries 
of happy fortuities. Before he spoke the Erika, his course showed 
that he depended substantially upon the wind, and that he could lay 
a course very little into the wind. His sails, except those made for 
the ship which were not really designed for independent navigation, 
were of the most flimsy character, and several times carried away. 
The light cargo made the ship ride high, and must hâve added much 
to the difficulty of maintaining any course into the wind. Especially 
the entry in the log of the Varzin shows pretty clearly that at the 
time the officers recognized that the ship was in no condition to con- 
tinue any longer at sea than was absolutely necessary; nor do I crédit 
the story of the Varzin's master that ail he wished was a tow to New 
York, if he could get in communication with a boat carrying wireless. 
That would hâve no doubt been much cheaper and would hâve ad- 
mirably answered his purposes if he had been able to get it at once, 
but he was certainly very willing to take the first assistance which of- 
fered, and which would bring into port his immensely valuable car- 
go. Though, as I believe, he hâd ample stores for the safety of his 
crew for an indefinite time, and though his position was somewhat 
north of some of the trans-Atlantic courses, it is quite obvious that 
with the winds which blew on subséquent days he was in great dan- 
ger of blowing out of any course, and of drifting about helplessly till 
he was picked up by some steamer like the Erika, which in that event 
would hâve with reason claimed a larger award than can be awarded 
now. Certainly his wisest course was to do what he did, and avoid 
any further risk of danger or damage. It is very well now when ail 
are safe and happy in port to consider the many means of safety 
which might hâve corne to hand, but the fact must always remain that 
a ship practically helpless, 350 miles from land, is always in real péril 
in the north Atlantic in winter, and that, although there are ways in 
which she may come out of it, hull, cargo, and freight, there are like- 
wise many others which lead quite elsewhere. 

In so far as involves the loss of 36 hours in standing by on the 
Ist, I do not think that the master of the Erika can be blamed. He 
was not ready to heave on board the hawser until early in the morn- 
ing, and it was natural that with some sea running he should be un- 
willing to risk his men until there was light with which to see what 
he was about. The Varzin herself did not suggest in the night that 
a small boat should go out, thoup^h she sent it out each time after- 
wards, and it seems to me unfair to charge with overcaution a master 
who will not put out his crew in a small boat in the dark and between 
two ships working so near together. Besides, that very proximity of 
the ships would hâve been doubly dangerous in the night, even by a 
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half moon. WHen the light came, I do not under stand that eîther 
party contends that it would hâve been prudent to attempt to carry 
a line from one ship to the other until the following morning. 

Though I am fixing a larger award than has heretofore been 
granted, so far as I find in the books, I hâve not thought that the 
sum should be fixed upon anythine" Hke the same percentage of the 
value of the property saved as would obtain in smaller cases. The 
salvor must no doubt hâve adéquate inducement, but that inducèment 
cannot be strictly proportionate to the value, and this is a principle 
which has been recognized in the cases. Considering the péril of the 
Varzin and her value, and the real, though not great, danger, which 
the salvor herself undertook in towing a, much larger ship through 
such weather, the necessary length of time involved, and the extra- 
ordinary success of the help given, I think a salvage of $45,000 is 
fair, and I will award that sum. To this may be added the expense 
of the Erika, amounting to some $3,000, and consisting of the items 
mentioned in the statement of facts. I consider the loss involved in 
the supposed disarrangement of the schedule too remote to be the 
basis of damages. If the parties cannot agrée upon the expenses, they 
may take a référence. Costs will follow the award. 



lEVING et al. r. JOINT mST. COUNCIL OF NEW YORK AND VIOINITT 
OF UNITED BROTHERHOOD OF CARPENTBRS AND JOINERS OF 
AMERICA AND AMALGAMATBD SOCIETY OF CARPENÏERS AND 
JOINERS OF AMERICA et al. 

THB OARPENTER CASE. 

(Circuit Court, S. D. New York. July, IDIO.Ï 

1. WoEDS AND Phrases— "Closed Shop." 

A "closed shop" is one that employs union labor only. 

2. Courts (§ 276*)— Fédéral Jubisdiction— Waivkr or Objections. 

By appearing In a suit In the fédéral Circuit Court, défendants watved 
any objection that the suit was not brought in the district where plain- 
tlffs or they réside. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. S 815; Dec. Dig. S 
276.*] 

3. Courts (§ 315T) — Fédérai, Jueisdiction— Citizenship. 

A voluntary unincorporated association is not a citizen of any state, 
and hence the fédéral Circuit Court has no jurisdictlon of a labor union 
constitutlng such association, nor of its members generally, on a blll 
against them to enjoin interférence with an employer's business. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 861; De& Dig. § 
815.*] 

4. Courts (§ 318*) — Fédéral Jurisdiction— Dismissal of Paett— Eitect. 

A blll m the fédéral Circuit Court to enjoin interférence wlth an em- 
ployer'» business may be dlsmissed as to a voluntary unincorporated la- 
bor union and its members generally, for want of jurisdiction of them, 
and stand as to the remaining individual défendants. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. S 863 ; Dec. Dig. { 
318.*] 

*For otber cases see same topic & S numbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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5. Injunction (§ 18G*) — Pbeliminaey Injunction— Pkooi' Required. 

On motion for a prellmlnary injunction, it is only necessary to show 
that a cause of action exista, and that irréparable injury wlll be done 
complainants, unless they are protected. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 305, 306 ; Dec. 
Dig. § 136.*] 

6. Tkade Unions (§ 6*)^Rights of Pabties. 

Workingmen hâve the right to unité to protect themselves, and to strilie 
peaceably for grievances, but not to threaten owners, builders, and arcbi- 
tects that their contracts will be held up If they, or any of their subcon- 
tractors, use another employer's products. 

[Ed. Note. — FOr other cases, see Trade Unions, Cent Dig. § 5; Dec. 
Dig. § 6.*] 

7. lisTJUNCTioN (§ 163*) — Peeliminaky Injunction— Intekfekence with Em- 

PLOYERS. 

On a bill to enjoin interférence with an employer, an injunction Is 
projterly contlnued pendlng the action, restrahiing indivldual défendants 
from calling out employés in other trades who hâve no grievances against 
their employers, and from notifying owners, builders, and architects and 
others that they are likely to hâve their opérations suspended if they usi^ 
complalnant's products. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 357-371 ; 
Dec. Dig. § 163.* 

Restraining boj-cotts, strikes, and other combinations by employés in- 
terfering with commerce or business, see note to Shine v. Fox Bros. Mfg. 
Oo., 86 C. C. A. 313.] 

In Equity. Bill by Charles R. Irving and another, partners as Ir- 
ving & Casson, against the Joint District Council of New York and 
Vicinity of the United Brotherhood of Carpenters and Joiners of 
America and the Amalgamated Society of Carpenters and Joiners of 
America and others. On motion to continue a restraining order as a 
temporary injunction. Motion granted. 

Walter Gordon Merritt, for complainants. 

Charles Maitland Beattie and William P. Maloney, for défendants. 

WARD, Circuit Judge. This is a motion to continue in the form 
of a preliminary injunction a restraining order heretofore granted. 
It involves the question how far labor organizations, and their of- 
fîcers and members, can go to compel an employer of labor to main- 
tain a closed shop ; that is, to employ union labor only. Upon this 
argument the jurisdiction of the court is rested upon the différence 
of citizenship of the parties only. 

The complainants are copartners, citizens of Massachusetts. The 
défendants are: (1) The Joint District Council of New York and 
Vicinity of the United Brotherhood of Carpenters and Joiners of 
America and the Amalgamated Society of Carpenters and Joiners 
of America, and the members of said Joint District Council; (2) Ed- 
ward H. Neal, as secretary of the Joint District Council and indi- 
vidually; (3) David Erench, Joseph Crimmins, L. E. Storey, Henry 
W. Blumenberg, Henry Erickson, WilHam O'Grady, Frederick Dhuy, 
Harry Lea, Thomas Dalton, Frank Hellereith, George Lynch, Au- 
gust Nagel, James B. Smith, James Martin, Julian Wazeter, indi- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 57 
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vidually and as business agents of said Joint District Council; (4) 
Charles H, Bausher, individually and as business agent of the said 
Joint District Council, and as a member of the General Executive 
Boatd of thé United Brotherhood of Carpenters and Joiners of Amer- 
ica; (5) Frank Duffy, individually and as secretary of the United 
Brotherhood; (6) William D. Huber, individually and as président 
of the IJnited Brotherhood. Ail of the individuals named are citizens 
of .other. States than Massachusetts, and hâve been .served with the 
subpœna by the United States, marshal, except L. E. Storey, James 
Martin, and Julian Wazeter, citizens of New York, and Frank Duffy 
and William D. Huber, citizens of Indiana. 

A demurrer, a plea, and an answer hâve been filed to the whole 
bill on behalf of ail the défendants "other than the members of said 
Joint District Council," so that they are ail before the court; Duffy 
and Huber, by appearing, havin^ waived the objection thàt the ac- 
tion is brought neither in the district where the plaintiffs nor they 
themselves réside. Counsel for both parties wish a décision on the 
merits, and disclaim any disposition of the case on téchnicalities. 
Therefore, though the answer to the whole bill overrules the demur- 
rer and thç plea, I bave considered ail objections set up in the de- 
murrer and plea, but shall mention only one I think good. 

The défendants object that the Joint District Council, being a vol- 
untary unincorporated association, is not a citizen of any state, and 
therefore the court has no jurisdiction of it or of itS members gen- 
erally. I think this objection good. "Chapman v. Barney, 139 U. S. 
677, 9 Sup. Ct. 426, 33 L. Ed. 800; Taylor v. Weir, 171 Fed. 636, 96 
C. C. A. 438. The bill may be dismissed as to the Joint District 
Council and its members generally, and stand as to the other défend- 
ants, in accordance with the practice iridicated in Ôxley Stave Co. 
V. Coopers' Union (C. C.) 73 Fed. 695, affirmed 83 Fed. 912, 28 C. 
C. A. 99. There are intimations that service upon some of the mem- 
bers of such associations may be good as against the association ^nd 
the other members in United States v. Coal Dealers Ass'n (C. C) 
85 Fed. 352, American Steel & Wire Co. v. Wire Drawers' Unions 
1 and 3 (C. C.) 90 Fed. 598, and Evenson v. Spaulding, 150 Fed. 517, 
83 C. C. A. 263, 9 L. R. A. (N. S.) 904. If thèse cases mean more 
than that members of the associations not served may be held guilty 
of contempt if they knowingly assist in the violation of an injunction 
which has been granted, I am not disposed to f oUow them. 

The particular grievance alleged in the bill may now be consid- 
ered. The complainants are engaged in the manufacture of fine in- 
terior woodwork at East Cambridge, Mass., which they erect in place 
anywhere throughout the United States. They keep an open shop, 
employing union and nonunion labor without discrimination. For 
this reason they are regarded as enemies by the United Brotherhood. 
It has, and has long had, in the language of the défendants, a trade 
dispute with the complainants. The United Brotherhood is a vol- 
untary unincorporated association having a membership of carpenters 
and joiners throughout the United States aggregating 185,000. Thèse 
members are divided into local unions, which are also voluntary un- 
incorporated associations and are represented by district councils, 
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composed of delegates from the local unions constituting the dis- 
trict. The members of the local unions are by virtue of that mem- 
bership also members of the United Brotherhood and entitled to vote 
for delegates to its gênerai conventions and for its gênerai officers. 
The Joint District Council of New York and Vicinity consists of some 
70 local unions of the United Brotherhood and of the Amalgamated 
Society of Carpenters and Joiners of America. There can be no 
question that thèse bodïes constitute and are designed to constitute 
a combination of great power. The bill allèges that this power is 
being unlawfully used against the complainants, in that on April 21, 
1910, they having begun work under a contract for the woodwork 
of the Cathedral of St. John the Divine in this city, the défendant 
French, business agent of the Joint District Council of New York, 
ordered their men to quit work because this product was "unfair" — 
that is, the product of an open shop — and the men did quit work. 
April 23d the complainants' foreman, having called upon the défend- 
ant Crimmins, shop delegate of the Joint Council, was informed by 
him thàt the men could not go back until the complainants kept a 
union shop in Massachusetts. April 23d, in another interview with 
the défendant French, the complainants' foreman was told that if he 
put nonunion work on the work at the cathedral, he (French) would 
pull out ail the other trades working there. I hâve no doubt that 
this would hâve been done, nor is it denied in the affidavit submitted 
by the défendants. Thereupon the complainants obtained an order 
to show cause why a prëliminary injunction should not be issued, and 
a restraining order in the meantime, which was granted. 

For the purpose of showing the existence of the combination al- 
leged in the bill, the complainants hâve referred to various incidents 
not connected with the particular charge relied on. September 26, 
1906, Local Union No. 1,824, of Boston, presented a resolution to 
the meeting of the General Executive Board of the United Brother- 
hood, requesting that the complainants be placed upon the unfair 
list of the United Brotherhood. January 24, 1907, this request was 
denied; but the board requested ail district councils, local unions, 
and members of the United Brotherhood to assist No 1,821 by refus- 
ing to handle any material manufactured by the complainants. Feb- 
ruary 7, 1907, upon receiving additional information, the gênerai prés- 
ident was instructed to notify members in districts where the com- 
plainants' trim is used "of the condition under which the trim is 
manufactured and the law of the United Brotherhood regarding the 
same." July 20, 1907, Local Union 1,834 presented to the conven- 
tion of the United Brotherhood a resolution reciting that, the strike 
of Local Union 1,824 against the complainants having run 14 months, 
it was recommended 'to the en tire membership to refuse to handle 
any trim coming from them, which was adopted. January 23, 1908, 
Frank Duffy, gênerai secretary of the United Brotherhood, wrote the 
following letter: 

"I am In receipt of Information from our district council in Boston to the 
effect that the firm of Irving & Casson of that city Is flguring on the contract 
for the U. S; Armory School at West Point, for which you are the architects. 
I désire to call your attention to the fact that the above-mentioned firm is 
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and fids been for several years past unfair to prganized labor, and our or- 
ganizatlon bas been flgbting said flrm for some time. I would therefore ask 
that you do ail in your power to hâve the contract for thls job let to some 
fàlr concern. You will tbereby aid us materially in oui^ fight against Irving 
& Casson, and I am sure that anything you may do along the lines suggested 
will be apprécia ted." , , ,: .-,,,,.„,„ ,, 

July 14, 1908, he also wrote the following letter: 

"I am in receipt of Information to the effect that you hâve the contract for 
a large résidence in Brookline, the owner of which is Ex-Governor Powers, of 
Maine, and that the flrm of Irving & Casson is flguring on the interior trim 
for said job. I am therefore writing to inform you that this flrm is now 
and bas been for some time past one of our greatest enemies, having abso- 
lutely refused on more than one occasion to pay our members union wages 
and wOrk them union hours. It is only natural, therefore, that we should 
wlsh to bave the work given to some flrm which is fair to the members of 
our organlzatiou, and I would therefore request that you use your influence 
In having the contract for the interior woodwork on this job let to such a 
flrm. 1 can assure you that anything you may do for us along this Une will 
be thoroughly appreciated. Thanklng^you in advance for your kind attention 
in this matter, I am respectfuUy yours." ;,,i.^, _,j^^;_^. ._^ . ■,.■. 

Instances are set out in the complainants' affidavits in which they 
hâve lost business because of notifications coming from the combina- 
tion. Although their hid was satisfactory in the case of the Fifth 
Avenue Building, on the corner of Twenty-Third street and Fifth 
avenue, the architect refused to accept it because he feàred labor com- 
plications likely to resuit from their keeping an open shop. A similar 
thing occurred in connection with estimâtes on wood finishing for the 
Church of St. Bartholomew. Other cases in which the complainants 
were interfered with arose in connection with a contract made in 
Bristol, Conn., in March, 1909^ and in connection with the building 
of the Second National Bank, at Twenty-Eighth street and Fifth 
avenue, in the fall of 1908, and in connection with the house of H. 
H. Beard, Sixty-Eighth street and Madison avenue, in 1907, and with 
the Gainsborough Studio in the fall of 1908, and with the house of 
A. L. Stirn at Stapleton, Staten Island, in the summer of 1908. 

Without meeting thèse instances of interf p-eiices categorically, the 
défendants objeçt that they are stated upon aearsay and lack préci- 
sion. No doubt more and better évidence would be required on finat 
hearing, but ail that is needed upon a motion for a preliminary in- 
junction is to satisfy that a cause of action exists and that irréparable 
injury will be done the complainants unies s they are protected. In 
such a case a preliminary injunction ought to issue. 

The right of workingmen to unité for their own protection is un- 
doubted, and so is their right to strike peaceably because of grievan- 
ces ; but their, right to combine for the purpose of calling out the 
workmen of other employers who hâve no grievances, or to threaten 
owners, builders, and architects that their contracts will be held up 
if they or any of their subcontractors use the complainants' trim, is 
quite another afïair. To take the converse of the proposition: Will 
the défendants admit that employers may combine to prevent any em- 
ployer from using union labor? May the employers agrée not to sell 
to or contract with any one who deals with an employer who uses 
union labor? 
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Either of thèse propositions is destructive of the right of free men 
to labor for or to employ the labor of any one the labôrèr or the em- 
ployer wishes. See the language of Justice Harlan in Adair v. Unit- 
ed States, 208 U. S. 161, 174, 38 Sup. Ct. 277, 52 L. Ed. 436. If the 
struggle is persisted in between labor and capital to establish a con- 
trary view, ultimately either the workmen or the employers will be 
reduced to a condition of involuntary servitude. 

Whether the complainants do a large business, or, as the défend^ 
ants allège, a small business, there is no doubt that the défendants by 
combination between themselves and with others hâve determined to 
force them against their will to maintain a closed shop in Massa- 
chusetts or go out of business, and to compel ail persons in their 
employment, whether they will or not, to become members of the 
union or lose their employment. Of certain suggestions in the de- 
fendants' papers that the complainants are seeking to prevent the 
workingmen from organizing and striking and from communicating 
with each other, it may be said in the words of Brown, J., in the Su- 
prême Court of Pennsylvania, in Purvis v. Local No. 500, United 
Brotherhood of Carpenters and Joiners, 214 Pa. 348, 353, 63 Atl. 
585, 586, 12 h- R. A. (N. S.) 642, 112 Am. St. Rep. 757 : 

"The zeal of couusel may account for. but ean hardly excuse, the statement 
in appellauts' paper book of the questions involved on this appeal. They are 
there stated to be: 'Is the dissémination by means of printed notices by alaw- 
fully constituted lodge of union laborers to its members and employers of 
labor, of its adopted rules by virtue of its constitution forbidding its members 
to work nonuuion material, an unlawful conspiracy? Is it lawful by peace- 
ful means to make effective such rules?' From an examinatlon of the aver- 
ments of plalntiffs' bill, the ample proofs submitted in support of them, and 
of the facts found by the court below, it is most manifest that the only ques- 
tion before us Is whether the appellants were properly enjoined from injur- 
Ing and destroying the buslnesis of tlie appellees, in pursuance 6t a conspiracy 
to do so, as a penalty for their refusai to unionlze their mill. This would 
mean to the appellees, as they a ver, that they would be compellçd to employ 
only union workmen, and to yield their free and unrestricted right to Select 
their own employés in the conduct of their business; that they would be 
compelled to submit themselves to the control of the union, and to put them- 
selves wlthin Its power to dictate to them the niimber of hours to constitute 
a day's work in their raill, the compensation to be pald therefor, the time of 
'Payment tliereof, and the sélection of tbeir employés. It would be a récogni- 
tion of the power of the agents of the union to practically control their busi- 
ness." 

The pàrticular acts sought to be enjoined in this case are the çalling 
out of the employés in (îther trades, who hâve no grievance against 
their employers, and the notification of owners, builders, architects, 
and third persons that they are likely to hâve their opérations held 
up if they use the complainants' trim. Whether the complainants may 
be found to hâve other rights on final hearing, and whether per- 
sons not parties may be guilty of contempt if they knowingly assist 
in the violation of the preliminary injunction to be issued, need not 
now be considered. 

Motion granted, with leave to the parties to submit within one week 
forms of order which they respectively think appropriate under this 
opinion. 
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UNITED TRANSP. 4 LIGHTBRAGB CO. v, NEW YORK & BALTIMORE 
■ . : TRANSP. LINE. 

NEW rOBK & BAIiTIMÔRB TRANSP. LINE v. UNITED TRANSP. & 
LIGHTERAGE CO. 

(District Court, S. D. New York. June 23, 1910.) 

1. ADMIBAtTT (§ 1*) — ^JtJBISDICTION— MATTERS OF EQUITABLE OOGNIZANOE. 

WhUe a court of adnilralty Is often spol^en of as one of equity, tho 
phrase means no more than that equItaMe principles are applied to the 
solution of niattera of maritime jurisjirudence, and net that an admiralty 
court may draw withln Its jurisdlction matters primarlly of nonmari- 
tluie cognlzanee. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 1-17 ; Dec. 
DIg. § 1.*] 

2. Admibaltt (§ 3'6*) — Answke— Set-Ott. 

There Is no warrant In the admiralty practice for a connterclalm, and 
aset-off Is cognizable only so far as it relates to the partlcular transac- 
tion whlch Is the subject of the llbel, and goes to reduce or overcome the 
Original demand. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 36.*] 

3. Admiralty (I RR*) — pLEADiNa— Cross-Libex. 

A cro.ss-libel caunot lie naalntalned In admiralty unless It arises out of 
the same cause of action as that propouuded lu the original libel. 
[Ed. Note. — ^For other cases, see Admiralty, Dec. Dig. § 36.*] 

4 Admiralty (§ 3C*)— Sttit fob Breach or Contract— SEX-Ort^— Cross-IjIbel. 

Libelant for a number of years perf prmed Ughterage services for re- 
spondent under an agreeraent ûxiug the prlces therefor. New offlcers 
having succeeded to the management of the business of respondent cor- 
poration, a new agreement as to prlces was niade between them and 
libelant Beld, that a new contract was thereby created, and that In a 
suit by libelant to recover for services rendered thereùnder respondent 
could not plead as a set-off or by way of cross-libel a claim for damages, 
on thç ground that the prlces prevlously paid were exorbitant and the 
agreetoent therefor coHusive and fraudulent, soniething did not arise out 
of the same transaction or cause of action for whlch Ubel was flled, but 
out of a separate contract 

[EM. Note. — B^or other cases, see Admiralty, Dec. Dig. § 36.*] 

6. Contracts (§ 1*) — Définition. 

A contract is a transaction between two or more persons In whlch 
each party cornes under an oblijrotion to the ofher, and each reciprocally 
acquires a rlght to whatever Is promised by the other. 

[Ed. Note. — For other case-s^ see Contracts, Cent. Dig. § 1; Dec. Dig. 

§1.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1513-1534; 
Tol. 8, pp. 7615, 7C16.] 

In Admiralty. Suit by the United Transportation & Lightèrage 
Company against the New York & Baltimore Transportation Line, 
and cross-libel by respondent against libelant. Decree for libelant. 
Cross-libel dismissed. 

The original libel was flled by the lighterage company to recover for llghter- 
age services rendered respondent during a period deflnitely stated, and pur- 
suant to a verbal contract whereby libelant for an agreed rate of pay under- 
took "to Ughter goods and merchaiidise at the port of New York from the 

•For ottisr caies gee same toplc & i nuubbs In Two. & Am. Digs. 1907 to date, & Rep'r Indexai 
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vessels (Jwned and controUed by the respondent to varlous points * * * 
and also to lighter goods and merchandise from (sald) varions points * * • 
to the vessels of said" respondenlt. Tlie respondent transportation Une de- 
nied that any "verbal contract" was made as alleged, and averred that 
"through its officers aad agents * * * It deelared that It could and 
wonld pay no more and only such sums as are (stated in the llbel) not as a 
réduction of any exlstlng or extant contract or contracta but absolutely as 
a limit of price for such services, and the same were thereupon and there- 
after charged to (respondent) by (libelant) at the rates set forth" in the libèl. 
The auswer then set up a "counterclalm," the substance of which is that for, 
a long tinie prlor to the dates in the libel mentloned libelant had heen per- 
formlng llghterage services for respondent at exorbitant and unlawful, if 
not fraudnlent, rates of pay. Such rates are said to hâve been exorbitant 
because they were much higher than those charged for similar services by 
other persons in the same Une of business and same neighborhood. They 
were unlawful because said exorbitant rates were agreed upon between one 
of the principal ofRcers of the libelant and a like offleer of the respondent, 
who were son and father, the father being at the same tlme a stockholder 
and officer In both libelant and respondent, and the son belng an offleer and 
(apparently) a stockholder in libelant, and also an employé of respondent. 
The answer does not In terms charge active fraud on the part of father and 
son aforesald, but it does allège that the arrangements made and the priées 
paid were "improper," and in argument charges of extrême fraud hâve beea 
pressed. 

The cross-libel sets up the same matter as is asserted by way of "counter- 
clalm" in the answer, and damands as affirmative relief the repayment by 
the lighterage Company to the transportation Une of the différence between 
the charges made and paid prior to the period sued for and what is alleged 
to hâve been the usual and customary rate of charge for similar services 
at the tltaeS they were rendered. The slngular method above set forth of 
pleadlng to the contract alleged in the libel is explained by the foUowlng 
facts: For a long tlme prior to May 1, 1908, the llghterage company had 
furnished certain boats for llghterage purposes to the transportation Une, 
doing this in pursuance of an oral agreement between the father and son 
aforesald, which agreement fixed the rates of pay, and Is the agreement 
or contract concerning which the transportation line now complains. It la 
quite évident that Mr. Groves (the father) was prior to May, 1^)8, and for 
many years had been, a very Influentlal, if not the most Influential, personage 
connected with the transportation line. He was an old stockholder and Its 
gênerai manager. He had bullt up its business from a condition of contlnued 
loss to one of great apparent prosperlty, and it is évident from hls testlmony 
that he expected to do as he pléased in matters relating to the transporta- 
tion line's affairs, without much, If any, consultation with fellow officers, di- 
rectors, or stockholders. Shortly prior to May, 1908, he (with apparently 
certain other shareholders) sold out a controlling Interest in the transporta- 
tion line's stock to one Monk. Mr. Groves seems then to hâve been no longer 
a shareholder, and certalnly he ceased to be an officer. As gênerai manager 
he was succeeded by one Roome, and Roome thereupon sent for the son 
(Groves, Jr.), and told him that a lower rate would thereafter be paid for 
lighterage servîtes m New ïork Harbor than had been current under the 
régime of Groves, Sr. To this rate Groves, Jr., agreed for the libelant llght- 
erage Company, and for services so rendered pursuant to this conversation 
between Roome and Groves, Jr., the libel is brought on the theory that thèse 
two men did In May, 1908, make a contract for breach of which this action 
lies. The answer does not admit that a contract was then madë, because 
It is of the essence of respondent and eross-Ubelant's position that there never 
was but one contract or agreement between thèse two corporations, and that 
was the exorbitant, unlawful, and improper, If not fraudnlent, contract, made 
between father and son as aforesald, but modified as to rate of pay by Rooma 
as last above set forth. 

Mr. Laws and Mr. Betts, for libelant. 

Mr. Kneeland, for respondent and cross-libelant. 



904 180 FEDERAL REPORTER. ' 

HOUGH,. District Judge (after stating the facts as above). The first 
question suggestecl is this: During .al! thé times covered by the plead- 
ings herein were two contracts or only one contract made between the 
parties' to this litigation? A complète and final définition of the word 
"contract'^' will perhaps never be reached, but I know of no better de- 
scription of a business or commercial compact than that approved by 
Washington, J., in Dartmouth Collège v. Woodward, 4 Wheat., at 
page 6S6 (4 L. Ed. 629) : 

"A transaction between two or more persons in whleb eaeh party cornes 
under an obligation to the otiier and eacla reciprocally acquires a right to 
%vliateyer is promlsed by the other.'* , 

Applying this to the tincontradicted évidence, when and how did 
libelan,t and respondent obtain the, reciprocal rights against each other 
averred in the libel and admitted by the answer ? Clearly on or about 
May 1, 1908, when Mr. Groves, Jr., and Mr. .Roome had their conver- 
sation. Until the minds o£ those two men met whatever other contract 
or , contracts may hâve existedi between the lighterage company and 
the transportation line, the contract in suit did not exist; and the cer- 
tain test of this is that no action could hâve been brought upon it. It 
does not advance matters to'speak of this conversation as a modifica- 
tion of an existing contract. A contract once made cannot be modified 
except by a new meeting of minds, and, when such mind meeting 
occurs, a' new contract springs into existence. 

Holding; therefore, that the tontract sued on in the libel hadi no ex- 
istence befoire' May, 1908, by what. right can-the respondent sustain 
either by way of set-off or cross-libel the matters shown in its plead- 
ings?^ 

Undoubtèdly the rule of the common law was hard, and a statute 
was required to correct an inequity that became more apparent as com- 
mercial transactions expanded, "but courts of equity from a very early 
day were accustomed to grant relief in that regard independently as well 
as in aid'of statutes upon the subject." Per Fuller, C. J., Scott v. Arm- 
strong, 146 U. S, 507, 13 Sup. Ct. 150, 36 L. Ed. 1059. The remedy 
of set-oflf "has been very much extended in equity * * * (where) 
the mutual obligations hâve grown out of the same transaction; and 
* * * purely équitable considérations hâve been held to authorize the 
setting off of many classes of obligàfions held by the défendant against 
a judgment duly recovered against him, in a court of law." Blount 
V. Windley, supra. 

It is true that a court of adimiralty is often spoken of as one of 

iThe Word "set-o£f ' is not used in respondent's pleadings, but the "counter- 
claim" (for which no warrant is found in admiralty practice) has been re- 
garded by ail parties as an attempted set-off. "Set-off" (properly so called) 
did not exist at common law, but is founded on St. 2 George II, c. 24, § 4, 
which in substance and effect einacted that, where there were mutual debts 
between the plalntiff and the défendant, one debt may be set against the 
other, and such matter may be glven in évidence under the gênerai issue or 
be pleaded in bar, so that notice shall be giveii of the sum or debt intended to 
be oifered in évidence." United States v. Eckford, 6 Wall. 488, 18 L. Ed. 
1)20. And see, also, as to the origin of "set-off," Hall v. United States, 91 U. 
S. 562, 23 L. Ed. 446; Blount v. Windley, 95 U. S. 176, 24 L. Ed. 424; Carr 
V. Hamilton, 129 U. S. 255, 9 Sùp. Ct. 295, 32 L. Ed. 609. 
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equity, but that phrase means no more than that équitable principles 
are applied to the solution of matters of maritime jurisprudence. It is 
a perversion of the phrase to argue from it that, because admiralty 
seeks for aid in the analogies of equity, a maritime court is therefore 
entitled to draw within its jurisdiction matters primarily of nonmaritime 
cognizance. The temptation is often strong to pursue a controversy 
between two litigants into ail its ramifications, and endeavor to adjudi- 
cate them ail in one decree. But in a court of limited jurisdiction (how- 
ever important) the temptation should' be carefully withstood,, and in 
this matter of set-off the inquiries must always be made : (1) Does the 
alleged set-ofï grow out of the same transaction as that which must be 
proven to support the libel ; and, if it does, (2) could the claim be made 
the subject of an independent action in the admiralty? 

The first inquiry has often been pursued, and quite recently in this 
court in Hastorf v. Degnon-McLean Contracting Co. (D. C.) 128 Fed. 
983, and the resuit reached that ordinary "set-off is not cognizable in ad- 
miralty except so far as it relates to the particular transaction which is 
the subject of the libel and goçs to reduce or overcome the original de- 
mand." The particular transaction alleged in this libel is the breach of 
a contract made in May, 1908, and therefore, without passing upon 
many interesting questions raised by libelant, I hold that the matters 
set out in the answer to the original libel are not proper subjects of 
set-off herein, and cannot therefore be regarded in the original suit. 

The second! question above suggested, viz., whether a good set-off 
in admiralty must always be a good independent maritime cause of 
action, I do not find it necessary to consider in this case, and no opinion 
is expressed thereon. The cross-libel is, as the record herein shows, 
filed specifically in pursuapce of rule 53 of the Suprême Court in 
admiralty. That rule dleclares the practice whenever a cross-libel is 
filedi "arising out of the same cause of action for which the original' libel 
was fîled," and has been construed to mean that no cross-libel can be 
filed unless it does arise out of "the same cause of action as that pro- 
pounded in the original pleading." The Theresa Wolf (D. C.) 4 Fed. 
152. And the same resuit has been reached in this court in George D. 
Emery Co. v. Tweediie Trading Co. (D. C.) 143 Fed. 144. 

Under the cases cited, therefore, this cross-libel cannot be maintained 
because it does not arise out of the same cause of action as that on 
which the original libel is based. The further question whether the 
cross-libel sets forth a cause of action in admiralty at ail need not there- 
fore be considered, although I assume that even if it be possible to 
use équitable, but nonmaritime, demands by way of set-off, admiralty 
can grant no affirmative relief on any libel, original or cross, which does 
not reveal a cause of action on a maritime contract or for a maritime 
tort. Whether a recovery based upon alleged fraud in the procurement 
and enforcement of a completed contract can ever be the subject of a 
libel in admiralty, even though the completed contract be maritime, is 
an interesting question, but for the reasons above given not necessary 
for the détermination of this case, and therefore as to it, no opinion is 
expressed. 

Decree for libelant in original libel ; cross-libel dismissed. Costs in 
both cases. 
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THE LEHIGH. 

THE DENVEB. 

(District Court, S. D. New York. June 6, 19ld.) 

Collision (§■ 102*) — Ovbrtaking Steam Vessbls— Suction. 

As tlie steamsliip Dienver, 890 feet long and drawing 23 feet aft and 
17^ forward, was passing through tlie Main Sliip Oliannel from New- 
York Bay to tlie sea at a speed'of 12% knots or more she slowly Overtook 
the tug Leliigli, whicli was on ari'almost parallel course and 150 feet or 
lier port sidé. Tlie tug, whlch was 150 feet long and drew about 15 feet. 
slowed down intending to pass to the westward under the stern of the 
Denyer, when she took a sudden stoeer to starboard and struck the steam- 
ship about 40 feet from the stern. The wheelsman of the tug testifl'ed 
that the wheel was not ported. Held, on the évidence, that the collision 
was caueed by the suctiou of the Denver, and that she was in fault for 
not apprécia tlng the danger aûd taking précautions to obviate it by re- 
dueing speed or keeping at a greater distance ; and that the tug was also 
in fault for reducing speed which rendered her more subject to the force. 
[Ed. Note.— For other cases, see Collision, Dec. Dig. § 102.* 
Overtaking vesseis, see note to The Kébecca, 60 C. C. A. 254.] 

In Admiralty. Suit by the New; York & Texas Steamship Company. 
as owner of the steamship Denver, against the steam tug Lehigh, and 
cross-libel by the Lehigh Valley Transportation Company, as owner 
pf the Lehigh, against the Denver. Decree in favor of each for half 
damages. 

Mr. BrpWn/ for the Denver. 

Mr. Kirlin, for the Lehigh. . , 

:H0UGH, District Judge. At 4:30 p. m. of March 31, 1906, the 
Denver left Fier 16 East river boûnd eut to sea, and at 4:30 p. m; 
the Lehigh left the stakeboat at'Red Hook Flats bpund to Perth 
Ambpy. . The Dériver is a largue coastwise steamer 390 feet long, and 
on the aftétnPPti in question was drawing over 23 feét aft. and I71/2 
forward. 1 The Lehigh is an .ocean-going tug, 150 feet long; and, 
with a very i\i\\ supply of coal ^and water on board, vv.âs drawing an 
average pf ,15 feet. The tiraès. pf departure above stated are not 
onlytçsïifièdl t;p without contradiction, but admitted in the pleadings,. 
ïsfeârly, if nbt'feactly, at 5:15 p.?!!!., the' vésselscpllided in the Mâiti 
Ship Chàrinel, somewhere betwèen the West Bank Light and the 
Perch buoy at the entrance tothè Swash Chaiinel. The testimony in 
the case was taken so long after the collision that nd serious effort 
is discovered în the record to ascertairi what if any différence ex- 
isted between the clocks on tùg and steamer. It is in évidence that 
the Lehigh's clock was kept accurately with local time as indicated 
by the Western , Union time b'àll"; and, in the absence of any testi- 
mony to the çpnti-ary, it is assumed that the clocks of the respective 
Vesseîs were 'piractically synchronPus. The witnesses haVe not agreed 
as tp «xactiy . where the collision took place by about a mile; the 
master of the Lehigh fixing the collision just below the West Bank 
Light, and Capt. Barstpw of the Denver just off Perch buoy. I db 

*For other casea see same toplc & 5 ntjmbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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not think this différence very important, for wherever they were 
when collision occurred they were necessarily at the same place; 
and the Denver had started to get there 10 minutes before the Le- 
high. If the exact spot of collision were important, I should attach 
greater weight to the testimony of Capt. Barstow of the Denver than 
to that of any observer on the Lehigh, because the Denver was steer- 
ing by the buoys and was of such draft as to require strict attention 
to the channel; whereas the Lehigh was not confined to the Main 
Ship Channel and could hâve turned off and pursued her voyage to 
Perth Amboy by porting her wheel as soon as she passed the West 
Bank Hght. 

Concerning the method of collision and the causes therefor the 
parties are not agreed further than this, viz. : Just before the Lehigh 
began to swing toward the Denver the vessels were side by side in 
the Main Ship Channel about 150 feet apart, with the stem of the 
Lehigh abreast or slightly forward of the port side of the Denver's 
bridge ; and they were then on apparently parallel courses. The Den- 
ver avers that contact occurred with the bow of the Lehigh against 
the Denver's port quarter some 40 feet from the stern, with the tug 
at about right angles to the steamship. On the facts thus asserted the 
Denver déclares the Lehigh in fault for deliberately porting her helm, 
trying to go under the Denver's stern, and failing to succeed in that 
obvions maneuver. The Lehigh agrées with the foregoing thus far 
only, viz., she did intend to go under the Denver's stern, having gotten 
far enough below the West Bank Light to turn with saf ety toward 
Perth Amboy. With this purpose she slowed her engines (to let the 
Denver get well ahead) and was instantly caught in the suction of 
that vessel and drawn against the larger vessel's side, the bluff of her 
starboard bow striking the Denver's quarter, twisting the tug's for- 
ward parts from starboard to port, and starting everything forward 
of her bulkhead. 

It thus appears that the question of overwhelming importance in this 
case is: Which was the overtaking vessel? But before that inquiry 
is reached, it is almost equally important to ascertain the manner of 
their contact; i. e., whether head on, or a species of "slapping" blow. 
On this last point I am convinced that the statements for the Lehigh 
are morè nearly correct, because there can be no doubt as to the 
nature of the injuries received by the tug, and such injuries would in 
my judgment hâve been impossible, had the blow been delivered at 
right angles; the damage donc to the Denver also is neither in kind 
nor severity the natural resuit of a right-angle collision ; and, finally, 
the observers on the Lehigh, being much nearer the point of contact, 
wëre in a better position to see just how the vessels did corne together, 
and their intention of telling the truth, as they saw it, is unimpeached 
As to which of the çolliding vessels was the overtaker, within the 
légal meaning of the word, it seems to me beyond question that when 
they came near enough to each other to require each to take the other 
into accotlnt in pursuing safe and proper navigation the Lehigh was 
in the' lead and the Denver considerably more than two points abaft 
her beam. The speed of the Denver is estimated by her own ofScers 
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at from 13 to 13i^ knots. She encountered no difïïcUlties whicli, 
made her stop, for any considérable time at ail events, in going down 
the bay; while possibly from the time she was clear of her pier, and 
certaînly from the time she had Castle William abeam, she traveled at 
full harbor speed. She must hâve done this (according to her own évi- 
dence) for it required but 55 minutes (assuming the collision to hâve 
occurred off the Perch bûoy) to travel as nearly as can be estimated 
13% knots. This gives a speed of over 13^^ knots per hour, and if 
(according to her master's experienced estimate) it required 10 minutes 
to get up full speed and arrive off Castle William, the balance of the 
distance must hâve been covered at even more than that rate of prog- 
ress. The liehigh, on the other hand, had but 45 minutes wherein 
to traverse not over 914' knots, and she, too, maintained her usual 
harbor speed without sérious stoppage or delay, so far as this testi- 
mony shbWs. It îs I think impossible that at any time the Lehigh 
could h£^ve beeli behindJ the Denver; and I conclude that from about 
Craven Shoal down the steamers were on slightly converging courses, 
with the Denver slowly overhauling the Lehigh. The collision there- 
fore . happened while the larger and faster vessel was in the very 
act of finâlly passing the sitialler and slower one in a distinctly nar- 
row chapnel and in shàllowWater, and when they were confessedly 
in Such à situàtiori as to requiré each to observe the other carefuUy. 
The ultilnaté question is^ theréfore, this: Was the proximate 
cause of this collision a portîhgf of the Lehigh's helm in order to 
pàss under the Denver's s'tern, br the s'uction of the Denver? It is 
plainly true that Capt. Barstôw of the Denver did not think at the 
time' that-suction had anything to do with it; he thought (and thinks) 
thàt the tug was "too far a'way wbeii she started to port her helm 
for ahy suction. She was certainly a length away * * * jgo 
feet." And cdnsequently he "nevèr gave the least thought to suc- 
tion, not a particle; it never carne into my mind until this suit came 
up. I thought it was simply misjudgment; that is my idea of it." 
But nobody on the Denver can or does definitely swear to a port- 
ing of the helm. . The testimohy when considered amounts to this : 
The movement of the Lehigh was so violent and so quick that it could 
ohly be accoilntéd for by a sudderi helm movement. Such testimony 
is rather the expression of a tHeofy than the statement of a fact, 
and is in my judgment overborne by the categorical déniai of the 
intelligent and experienced man at the Lehigh's wheel, and by the 
very enormity of the error that would bave been committed if he 
had done what the Denver thought he dlid do. It follows theré- 
fore that some explanation of the Lehigh's sheer to starboard other 
than a sudden porting of her helm must be found, and in my judg- 
ment it can only be found in the suction of the Denver. This matter 
has been gorie into thoroughly by Brown, D. J., in The Mesaba (D. 
Ç.) 111 F'ed! 315, and it was there held that when large vessels are 
navigatihg sidé by side at high speed for a distance of . over a third 
of a mile prudence requires a séparation of at least from 300 to 300 
feet. This case has been followed in The Fontana, 119 Fed. 853, 
56 C. C. A. 365, and The North Star^ (D. C.) 133 Fed. 145, vvhere 
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the earlier cases are collated. Sec, also, The Auréole, 113 Fed. 224, 
51 C. C. A. 181, and The Monterey (D. C.) 171 Fed. 442. 

If the influence of suction did not occur to a navigator of the high 
character of Capt. Barstow, it is quite as plainly true that the possi- 
biUty of danger from that cause did not at the time occur to any 
one on the L-ehigh. One rarely finds a more perfect picture of 
security than the évidence reveals on the tug within two minutes 
of serious collision. The pilot was at the wheel. The captain vvas 
in his room just aft of the wheelhouse talking to the chief engi- 
neer about indiffèrent matters, and his son (who, though a pas- 
senger at the time, îs' a licensed shipmaster) was dozing in an easy 
chair near the door leading from pilot house to the captain's quarters. 
Yet they ail knew that a large steamer was overhauling them on their 
starboard quarter, and the pilot at the wheel perceived that "the 
steamer was not going away from us very fast, so I slowed lier diown, 
as we had to turn in * * * to the westward, and * * * a 
few seconds after I slowed her down * * * j noticed she took 
a sheer." It is necessarily true that the moment the Lehigh slowed 
her engines she surrendered a certain amount of power, became less 
easily manageable and more subject not only to the suction influence 
of a large passing vessel, but to any other force tending to divert her 
from thè course she wèts'on. But no one on the Lehigh thought of 
this, and it is plain to me that not until they had gotten to Pertb, 
Amboy andi talked the matter over with Capt. Cherry (the marine 
superintendent of thé Lehigh Valley) did they on his suggestion 
conclude that their damages had been caused by the influence now 
asserted. No signais had been exchanged between steamer and tug, 
and it was still daylight when the collision occurred. The cases al- 
ready cited bave dlistinctly put upon the overtaking vessel liability for 
damages caused by her suction. The effect of them is to lay upon 
the navigator of a large vessel, intending to pass a smaller one from 
behind, knowledge of the danger, threatened by the intended pas- 
sage. No such knowledge existed in this case, and no measures of 
précaution were taken. But the overtaken vessel bas relative duties 
and reâponsibilities laidi upon her by law. She should maintain her 
course and speed until the contemplated maneuver is accomplished. 
And surely the now prdven and judicially ascertained dangers arising 
from suction do not render those duties and responsibilities less oblig- 
atory. 

The Lehigh unnecessarily slowed and thereby obviously rendered 
herself more liable to be injured in just the way she was. This a: 
least casts the burden upon her of showing that her act did not con- 
tribute to the joint damage. There is no évidence given to sustain 
that burden, and it is in my judgment at least probable that had the 
Lehigh not slowed she would hâve escaped damage, for a very slight 
diminution of her sheer to starboard would bave enabled the Denver 
to pass by. She only failed by about 40 feet. It follows, therefore, 
that each libelant should hâve a decree for half damages and half 
costs. 
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UNITED STATES V. STOIiLBR. 
(District Court, E. D. Washington, te. D. July 8, 1910.) 



1. Aliens (§ 6.7*) — Natubalïzation— CouBTS— JuBisDicnoN. . — — — ^ 

A«t.eong. JUHe;29, 1906, c. 3592, § 3, 34 Stat. 596 (U. S. Comp. St. Supp. 
19(>9, p. 477), confers naturallzatlpn jurisdiction on the courts of the vari- 
ous States extendlng to allens résident wlthiii the respective judlclal dis- 
tricts of such courts. Const. Wash. art. 4;'§ 6, confers gênerai jurisdio» 
tlon on the superior courts of that state withln their judlclal districts, 
not llmlted to the countles composing the same, and by Rem. & Bail. 
Code, § ,90.50, KHçkltat and Clarke countles are in the saine' judlclal dis- 
tricts, the courts of those countles belng preslded over by the same judge. 
Hrld th&t, Vfhere an allen résident of such district was naturallzed by siuh 
superior court while sittlng in Clarke county» It was not a frttftl objectioa 
to the naturalizatlon that the allen was a résident of Kllckltat county. 

[Kd. Note.— For other cases, see Aliens, Cent Dlg. S§ 131-137; Dec. 
Dig. S 67,*] , 

2. Aliens, (§ ,68*)— tNaturalization— Pétition— Failube to Filb in Dupli- 

CATE. I : . , ' 

The provisions of Naturalizatlon Àct Cbng. June 29. 1906. c. 3fî02, § 4, 
subd. 2.' 84 .Stat. 500 (U. S. e<5ttip. St. Supp. 1909, p. 478), requlrlng a nat- 
uralizatlon pétition toibe filedi in d«p3ipate,yare dlrectory; ;Only, so that a 
failure to poBiply therewith wlll not render the prooeedings yold. 

(Ed. /N'ote.---For olher, cases, see Aliéna, Cent. Dig. §§138^146; Dec. 

Dig. §,ea*] ' ', ■ ..' ::;; . -.■■' ' • • 

8. JuDOMENT (S 24*)— Définition. i 

The .ludgnient of a court Is its pronounceifiènt froui the hench, the wHt- 
ten ordér belng, liierely the évidence of wHàt the court declded, and the 
r'eqiiirénièiit that the jodgè slgrn It Is dlrectory. 
[Ed. Note.— For other éases, see Judgment, Cent' Dlg.,S JS; Dec. Dlg. 
■ t 24.*- : : 
. For 'Other définitions, see Words and Phrases, vol. 4» pp. 3827-3843; 
vol. 8. pp. 7C95, 7G0U.] 

4. Judgment (§!, 270*)— BNTEY--RECOBD. 

A judgiuent duly pronounced, but not enteréd, Is entltled to record. 

\FA. Note.— For other cases, see Judgmeiit, Cent Dlg. §f. 501-509; Dec. 
■.Dig.,§27Q.*l , ■ , ■ ,-. 

6. AlIENS (§ 72*)-f-NATT/RALIZATI0N PeOCBEDINGS— STÀTUraS—QONSTBIICTION 

:, — Of.FEN.SES— VFELONY." r l' ;,...! 

Katurall^nti'on'.Act Cong. June 29,- 1906, c. 3592! % 9, 'Si' Stat 599 rtJ. 
S. Comp. St^ Supp. 1900, , p. 482), prbvldes that ever^ final order whlch 
shall be niade on a pétition shàil' be Undèr the. hand of the court and 
sl\all be eiitered In full on the record kept for that purpose, and section 
18 uiaUes it f,felpny for any çlerk or ptljer persqn to Issue or he a party 
to the Issuahce of a cértlflcaté' of cïtlzenslilp contrary to, the provisions, 
of this act, except on a final order undëi^'the hand of a court hàvlng ju- 
risdiction' to ïnake such order, etc. ffeid. that section 18 does not make 
Jt a felony. to Issue a- naturallz^tion cërtlficate without final ordfr under 
the hand oif the ,QOurt, but that the felonyconsists in issuing It contrary to 
the provisions of thé act, unless It be on a, final order under the haûd.of 
the court!' " ' 

[Ed. Note:^lB\)r other cases, see Allens, Dec! Dlg. § 72.* 

For otiiér définitions, see Wor^s and Phrases, vol. 3, pp. 273&-2744; 
vol. 8; p. 7862:] 

^■' ■' ' '■ — ■ ■ ' — ■ " ■■ — ' ' '■'— ' .p- Il . lij i 

•For other cabm see same toplc A 8 NUMBSia In Dec. & Am. DtgB. 1907 to date, & Eep'r Indexai 
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6. AlIENS (§ 68*) — NatUBALIZATION— JUDGMENT— COLLATEEAL AtTACK. 

A decree of naturalization Is entitled to the same sanctity as other ad- 
judications, and is not subject to collatéral attack for mère failure of 
tlie court to comply with directory provisions of the statute. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 145; Dec. Dig. § 
68.*] 

7. Aliens (§ 69*)— Natuiîalization PaociaiDiNGS— Judgment— Certificate. 

Where the court in a naturalization proceeding has rendered Judgment 
admltting the alien to citizenship, the fact that the clerk Issued a natu- 
ralization certificate before the final judgment had been slgned and en- 
tered did not render such proceeding void under Naturalization Act Cong. 
June 29, 1906, c. 3592, § 18, 34 Stat. 602 (U. S. Comp. St. Supp. 1909, p. 
486); such requirement being directory only and subject to correction 
nunc pro tune. 

[Ed. Note. — ^For other cases, see Aliens, Dec. Dig. § 69.*] 

Pétition by the United States of America against Frederick Stol- 
1er to cancel a certificate of naturalization issued by the clerk of the 
superior court of Washington for Clarke county. Application denied. 

Joseph B. Lindsley, U. S. Atty. 

John Speed Smith, of counsel, for Naturalization Bureau. 

WHITSON, District Judge. This is a proceeding by pétition to 
cancel a certificate of naturalization issued to the respondent by the 
clerk of the superior court of the state of Washington for the county 
of Clarke. The f acts set up and relied upon are : 

(a) That the respondent was a résident of Klickitat county at the 
time his pétition was filed. 

(b) That the pétition was not made and filed in duplicate. 

(c) That prior to the issuance of the certificate no order of court 
admitting respondent had been signed, but subsequently a nunc pro 
tune order was signed and entered. 

- Thèse assignments embrace the errors deemed fatal to the action 
of the state court. 

First. Section 3 of the act of June 29, 1906 (Act June 29, 1906, 
c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp._1909, p. 478]), désig- 
nâtes the courts that are àuthorized to naturalize aliens, and the su- 
perior courts of this state, being courts of record, are embraced within 
its provisions. This section also provides : 

"That the naturalization jurisdiction of ail courts herein specifled, state, 
territorial, and fédéral, shall extend only to aliens résident within the respec- 
tive judicial districts of such courts." 

Klickitat and Clarke counties are in the same judicial district, and 
the courts of those counties are presided over by the same judge. 
Rem. and Bail. Codes, § 9050. While in United States v. Schurr et 
al. (D. C.) 163 Fed. 648, it was held that a petitioner for naturalization 
must under the language above quoted file his pétition in the county 
of his résidence, the holding was based upon constitutional restric- 
tions on jurisdiction of the circuit courts of the state of Michigan. 
In this state the superior courts are not thus limited. See article 4, 
§ 6, State Const. ; 1 Rem. & Bail. Code, p. 73, and cases there noted. 

•For other cases see same toplc & f numbee in Dec. & Am. Dlga. 1907 to date. & Rep'r Indexes 
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The rêspoiident, then, was. withih the letter of the lavv vvhen he filed 
his pétition in the judicial district in which he resided, and he was 
entitled to sélect the county of that district which best suited his con- 
venience. 

Second. We hâve seen that the superior court was acting in vir- 
tue of the authority conferred by the act of Congress. It is net al- 
leged that the , respondent failed to file a pétition, but that he failed 
to make and sign it in duplicate. It will ,be observed that the lan- 
guage of the statute is very spécifie: 

"That exclusive jurisdiction to naturallze aliens as citizens of the United 
States is hereby conferred upon the following specifled courts," etc. 

By this was meant the power to entertain and décide. The stat- 
ute repeatedly refers to "the pétition." See section, 4. The second 
subdivision of this section does require that it be made and filed in 
duplicate; but, since the power was conferred upon the court and 
a pétition duly verified was filed, the omission to file it in duplicate 
was nothing more than an irregularity. It did not afïect the juris- 
diction. The court could and should, of course, hâve required a literal 
compliance with the statute, but the view that its action upon the 
pétition was void for the reaSon that its power was iiot thus invoked 
does not comport with the analogies of the law in the construction 
of statutes, . For instance, a statute required the consent of the father 
to a marriage. It was held thàt a marriage without it was not void. 
So a statute which required that contracts "shall be signed by the 
commissioner" did not render void a contract not thus signed. ; Again, 
where a çpurt-martial' was to be appointed in June and wàs not ap- 
pointed until July, the statute was held to be directory. Thèse illus- 
trations are taken from Sedgwick on Construction of Statutory and 
Constitutional Law (3d Ed.) p. ,318 et :Seq., where numerous other 
cases to the same efifect are cited by the learned author. My conclu- 
sion is that the provision requiring the pétition to be filed in duplicate 
is directory; that it might be corrected on appeal if this court could 
sit as one of révision, but the failure to so file does not render nuga- 
tory the açt of a court admitting an applicant without it. 

Third. Section 9 provides that every final order which shall be 
made upon a pétition shall be under the hand of the court and entered 
in f ull upon a record kept for that purpose, while section 18 in part 
reads as follows: 

"That it is hereby made a felony for any clerk or other person to issue or 
be a party to the issuance of a certificate of citizenship eontrary to the provi- 
sions of this act, except upon a final order under the hand of a court having 
jurisdiction to make such order, and upon conviction thereof," etc. 

Whatever may hâve been in the mirld of the f ramer of this section, 
it cannot escape notice that it is not made a felony to issue a certificate 
without the final order under the hand of the court. The offense con- 
sista in issuing it eontrary to the provisions of the act unless it be 
upon a final order under the hand of thé court. In other words, 
when the court under its hand orders the clerk to issiie a certificate, 
the clerk is not held responsible if the court falls into an error of 
law. If he issues the certificate without the order under the hand of 
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the court, and it is not in compliance with the law, then lie is guilty 
of a felony. It can hardly be supposed that the purpose was to pre- 
scribe a rule so productive of delay and inconvenience as that con- 
tended for and at the same time overturn procédure so well understood 
and long acquiesced in. The judgment of a court is its pronounce- 
ment from the bench. The written order is but the évidence of what 
the court has decided. Freeman on Judgments (4th Ed.) § 38. The 
requirement that the judge sign is directory. Id. § 50e. Judgments 
duly pronounced, but not entered are entitled to record. Id. § 61, 
It seems that the court pronounced it.s judgment, but had not signed 
the order at the time the certificate was issued. Since that time it 
has corrected this by entry nunc pro tune thereby expressing the 
finding made at the time, but not placed of record. Thèse objections 
to the certificate are but irregularities. They do not affect the power 
of the court; and, where jurisdiction exists, unless a court acts in 
excess of its power, it is not compétent for another court of co-ordi- 
nate jurisdiction to inquire of its mistakes, nor to overrule its er- 
roneous construction of the law unless clearly without authority. 
In other words, the gênerai rule applicable to judgments applies to 
those judgments which admit persons to citizenship. This rule is that 
they are not subject to attack unless they are void or obtained througlî 
fraud. If voidable only, they must be corrected by application in the 
court of original jurisdiction, and by appropriate appellate proceedings 
if relief be there denied. Occasion arose in this court to consider the 
rule applicable to such cases in Re Meyer, 170 Fed. 983, where the 
conclusion was reached that there must be a want of jurisdiction, or 
action in excess of the power authorized by the statute, before one 
court will undertake to treat as null the action of another possessed of 
equal authority. Several cases were there cited, and to those the fol- 
lowing are added as holding that a judgment admitting to citizen- 
ship is entitled to the same sanctity as any other adjudication. Camp- 
bell V. Gordon and Wife, G Cranch, 175, 3 L. Ed. 190; Stark v. Chesa- 
peake Ins. Co., 7 Cranch, 420, 3 L. Ed. 391; Spratt v. Spratt, 4 
Pet. 405, 7 L. Ed. 897. Judge Dietrich in United States v. Ander- 
son (D. C.) 169 Fed. 301, in expressing practically the same view, also 
regarded it as a matter of delicacy for one court to thus question the 
decree of another. He suggested that opportunity is open by way 
of appeal from the décision of state courts instead of application to 
the fédéral courts for the correction of errors ; for it is to be remem- 
bered, as was there pointed out, that those courts cannot exercise 
appellate jurisdiction. The court whose action is hère complained of 
can as rightfully supervise a judgment of this court as it can a judg- 
ment of that court. The statute provides that certificates may be can- 
celed "on the ground of fraud or on the ground that such certificate 
of citizenship was illegally procured." The sensé in which the ille- 
gality mentioned is to be understood is something of a more serions 
nature than the omission to strictly comply with directory provisions 
of the statute; otherwise, courts might be kept busy upsetting each 
other's judgments. Fraud is not charged. Reliance is simply had 
upon the fact that the court did not proceed literally according to the 
provisions of the act, and hence this court is asked to regard the action 
180 F.— 58 
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taken as null and void and send the respondent back to repeafc the pro- 
ceedings, to the end that the technical requirements of the statute 
may be strictly followed. Thus it stands, .for the presumption is that 
the court so found. Respondent is not disquaHfied for citizenship. 
He is long enôugh a résident. He is attached to the principles of the 
Constitution ànd is of good moral character. He is neither an an- 
archist nor polygamist. He is therefore entitled to admission. He 
has been admitted by a court fuUy empowered to act in the premises, 
but through no fault of his own certain formalitîe^ required by the lawr 
were omitted. ' Those safeguards against undesirable persons so ex- 
plicitly made the very essence of the right to adniission hâve not been 
overlooked, but unfortunately, while entrance vvas mafle by the right 
door, it was opened in a bungling way. We hâve very high authority 
for the proposition that "the letter killeth but the spirit giveth life," 
and its application seems appropriate in this case for no excess of 
power has been pointed out. 
Pétition dismissed. 



l'HB KWNEBEC. 

THE StàATHNAIRN. ' ; 

(District Court D^ Maryland. June 21, 1910.) 

Collision (S 102*)— Steam Vessels' iiî;Channei^-Mtjtoal, Faults. 

,1 A collision oceurred In the dayti^ne betwesn tbe steamshlp Kennèbec 

, passing down the Brewerton channél from Baltliùbre and the steamshlp 
Strathnalrn, which entèred thè Chanriei on the poH slde of the Kennebec 
throùgh the SôarrowB Point ehânpel, and hadfsrtalghtened on a parailel 
course sllghtly 'ahead of her, the ships lapping about 75 feet at the tlme of 
collision. Théy:were in sightof eaeh other for 20 minutés prevlonsly, and 

, ithp Strathnalrn, which had the Klennebec on her stàrboard, ^ with their 
ijourses then meeting at anVanglé of about tO durées, and Was therefore 
thè burflene'i vessel ah'd boùnd tct keej) out of the A^ay, slgnaled wlth :tw6 
•wMsflesher Intention'to pasë ahead, to which the Kefinebiec assented and 
at oijce stopped het engines, but, flpding herself loslng steerageway, she 
changea to half speed ahead and ported to get as far aç. possible to'the 

, furthèr side of the channel from thé Strathnalrn. When the signais W'érë 
ékchaiigèd, the vessels wérë'aboùt equally distant' frôiB the point where 
the channels^ meet. Held, thatithe Initial fault was that of the Strath- 
nàjrn in attempting , to paçs , Into the channel ahea^ of the : Kennebec, 
,vrhich was in :the. prlvlleged position, Instead pf réd'ucing to half speed 

; and allowlng the Kennetéç to pàss ahead; that the Kennebec was also 
Ih ^ault for not reyèrsing àfter she had stopped, Insteiad of going ahea& 
at half speed; ' 

[Efl- Note.— For other cases, seë Collision, Dec. Dlg. | 102.*] 

In Admiralty. Suit by the, steamship Kennebec a?ainst the steam- 
ship Strathnalrn ; for collision, and cross-libel by the Strathnairn against 
the Kennebec. Decree against each vessel for half ;damages. 

George Porbes and Convers & Kîrlin, for steamship Strathnaîrni ' 
Arthur D. P'oSter and Carver, Wardner & Goodwin, for steamship 
Kennebec. 

■ 'For other cases gee sametopic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Iudex«3 
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ROSE, District Jtidge. Each of the vessels above named îs a 
steamship. The Kennébec is 350 feet long. Its net register is 1,930 
tons. The Strathnairn is 380 feet long, and has 53 feet 2 inch beam. 
Its net register is 3,811 tons. On the morning of the collision it drew 
33 feet 6 inches. The steamers collided in broad daylight at about 8 
o'clock in the forenoon of January 36, 1910. The weather was clear, 
the wind light. For at least 20 minutes preceding their coming to- 
gether they had been in plain, sight of each other. Their movements 
were not in any wise complicated by the proximity of any other vessel. 
Each libeled the other. The cases hâve been consolidated. 

The vessels came together in the Brewerton, or main ship, channel 
leading from the harbor of Baltimore into the Chesapeake Bay. The 
ships were then a little east of the point at which the channel from 
Sparrows Point joins the Brewerton channel. The latter is 600 feet 
wide and 30 feet deep. The Sparrows Point channel is 100 feet wide, 
and âbout 35 feet deep. The Kennébec was bound for Boston. It 
had taken 3,400 tons of coal on board at Port Covington, the western 
Maryland coal pier in the Baltimore Harbor. It had passed down the 
Et. McHenry channel and into Brewerton channel. At the time of 
the collision it had gone nearly two miles in the last named. The 
Strathnairn had at Sparrows Point taken on a load of steel rails for 
Australia. It came down the Sparrows Point channel. The collision 
took place as or very shortly after the Strathnairn turned into the 
Brewerton channel. A vessel coming down the Sparrows Point chan- 
nel sails nearly due south. One bound out through the Brewerton 
channel is on an east southeast course. The angle made by the two 
channels is therefofe about 70 degrees. The northeast corner formed 
by this intersection is, however, dredged out to such an extent that 
vessels can turn from the Sparrows Point channel into the Brewerton 
channel on a relatively easy curve. At the instant preceding the actual 
collision the vessels must hâve been on substantially a parallel course. 
The Strathnairn was from 350 to 30Ô feet ahead, so that the stem of 
the Kennébec overlapped the stern of the Strathnairn for th6 distance 
of from 75 to 100 feet. In some way, one or the other, or both, moved 
towards each other so that the Kennebec's port side for a distance of 
75 feet back from the bow came against the starboard quarter of the 
Strathnairn for a distance of about 75 feet from the stern of the latter. 
Each vessel was damagëd. Neither was disabled. Each, after re- 
turning to^ 'Baltimore, was able to make temporary reipairs and pro- 
ceeded ©n hèr voyage without discharging cargo. ' 

The vessels first sighted each other shortly after the Kennébec 
passed Et. Carroll, and when she was still in the Et. McHenry 
channd; At this time the tugs which had turned the Strathnairn 
around had ^^robably been east off, and she was headed down the 
Spa.rrôws Point channel. The Strathnairn first moved slow ahead, 
then half àhead, and then full speed ahead. Its witnesses say that 
full channel speed for it was between five and six miles an hour. 
The tide which Was just beginning to ebb would not afïect the speed 
of the Strathnairn, as 'ît ran directly across its course. It probably 
added about' â knot an hôur to the speed of the Kennébec. The 
Stfathnairn was navigated by a local pilot, a young man who had 



916 180 FEDERAL REPORTEE. 

served an apprenticeshîp as a bay pilot for some years. 'At the time 
of the collision he had had his license îor about seven months. Wheii 
the Strathnairn had passed spar buoy No. 4 of the Sparrows Point 
channel, her pilot says he looked at the Kennebec, and made up his 
mind that he was nearer to the junction of the two channels than was 
the Kennebec, and that he would get there first. If he is accurate in 
the positions he now assigns to the two vessels, they were in fact about 
the same distance from the mouth of the Sparrows Point channel. 
The Kennebec was moving from one-third to one-half f aster than the 
Strathnairn. It would not seem that the belief- of the pilot of the 
Strathnairn that he would get to the junction point first was well 
founded. He acted on it, however, by giving two blasts to sighify that 
he proposed to go out ahead of the Kennebec. This in rny opinion he 
had noright to do. The Kennebec was on his starboard side. In 
thàt situation it was the privileged ship. ; ! 

The proctors for the Strathnairn haveielaimed that the Kennebec 
should be;,GDnsidered as the overtaking vessel within the meaning of : 
théiinland tules. A rule laid down on the"Ghart shows that the Ken- 
nebec at nfct time while the Strathnairn; was in the Sparrows Point 
charineli icould haVe occupied the position of an overtaking vessel as 
defjned in the rules. The Strathnairn's pilot in decidingto jDass out 
ahéad was doubtless iilfluenced bythe fact that he had a large ship of 
more thàtl 50 : feet beam in a channel not more than 100 feet wide. 
He says he could not hâve , stopped in that channel without going 
ashore. He certainly could hâve navigated his ship at half speed as 
he. had already donë during part of bis descent through that channel.- 
If he could not control his ship while runningat full speed in the sensé- 
that: he could not safely check that ;spee.d,,he was in error in putting 
the vessel under full speed when another ship was in sight and in the^, 
privileged position. As the other vessel was privilegted, it was his 
business to keep out of the way. : If he had not attempted to go ahead 
intQ.the Brewerton channel before the Kennebec reached a poifif 
oppQsitè^the mouth of the, Sparrows Point channel, the colHsion would 
nothaye^taken place. I am clear, therefore, that the Strathnairn was 
in fault. 

Ca:pt. Byrne, in command of the Kennebec, has been at sea for 43; 
years. Kuring the Spanish- American War he held a commission in 
the United States navy as ensign a:nd acting lieutenant. He has ah 
unlimited oceap license, a first-class pilot's license froin 'Maine to Vir- 
ginia, and a British license. He says he was greatly surprisèd when he,. 
heard thè twôblasts from the Strathnairn. The pilot rules did not al- 
low himto crOss signais. He testifies that âll he could do wa? to return; 
the ftwo blasts. He claims that he did not date to give the: danger sig- 
nal and reverse his engines. He was going at full spead. His vessel 
did not steér \\'ell if when at full speed an attempt was made to reverse. 
He fearedcshe would go aground. So soon as be gave the two blasts,, 
he stopped his'«ngines. He says the speed of -the ship was reduced un- 
til he found she iwas losing steerage: way, lUp to t^bat time he had 
been ion [the port side of the channel. Hesaw that the vessels were 
ndtpchanging their bearings materially* and he thought;. there was 
some danger of a collision, i He accordingly gave one blast to içjgnify 
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that he would go to starboard, ported his helm, put his engines at 
slow speed ahead, and went over to the starboard side of the channel. 
If he had reduced his speed so much that his vessel had lost steerage 
way, it would seem that it might hâve been practicable for him then 
to hâve reversed his engines. He says he can reverse with safety 
when his ship is running slowly. He did it at the instant of the colli- 
sion, and did not go aground. If he had reversed earlier than he did, 
there would hâve been no collision at ail. I recognize that he was put 
in an embarrassing position by the attempt of the Strathnairn to pass 
ahead of him; still he knew, or should hâve known, that a danger- 
ous position had been thereby created. He should hâve donc what 
the rules required when there is danger of collision. In the inter- 
ests of Ufe and property, it is so important that the rules shall be 
obeyed that an excuse for not strictly obeying them cannot' be lightly. 
accepted. As to what happened in the moment or two immediàtely' 
precedirig the collision there are the usual contradictions in testimony. 
Not otily do the witnesses for the Strathnairn tell a différent story 
from those for the Kennebec, but it would not be easy to fit into any 
consistent account everything that the witnesses for either of the ships 
say. It is very possible that no one really does know ail that did hap- 
pen, much less the précise séquence in which it happened: In coming 
out of the Sparrows Point channel, the Strathnairn went some distance 
across towards the starboard side of the Brewerton channel before 
turning into her course down the channel. " There is dispute between 
the witnesses as to whether or not this movement of hers did not carry 
her beyond the middle of the channel and clear over to the starboard 
side. Apparently at the same time that she was crossing, or partly 
crossing, the Brewerton channel, the Kennebec was also moving across 
that channel from the port to the starboard side. When the Kennebec 
had gotten under a port helm as far over on the starboard side of the 
channel as its captain dared to go, he put his helm to starboard to 
straighten her course down the channel. Very possibly at the same 
moment the Strathnairn threw her helm in the same direction and for 
the same purpose. Thèse movements inevitably tended to bring the 
stem of the Kennebec and the stern of the Strathnairn close together. 
The suction did the rest. The witnesses for the Kennebec say that, 
when the Strathnairn came out fhe Sparrows Point channel and 
passed in front or partially in front of their ship, it seemed to them 
that she, the Strathnairn, stopped. They claim that if she had not 
done so there would hâve been no collision. The log of the Strath- 
nairn says that she kept fuU speed ahead from the time she was first 
put at full speed until after the collision. Most of the witnesses pro- 
duced on her behalf say the same thing. One, however, testifies that 
it appeared to him that her course was retarded just before the colli-> 
sion. 

I shall not attempt to reconcile any of thèse contradictions or in- 
consistencies. The ships ought never to bave gotten so close together 
as to make a collision imminent. The faults of both contributed to 
put them there. The damages will be evenly divided. If the parties 
cannot agrée upon the amount, I will sign an order for a référence. 
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In re BENDHBIM. 
Plstrlct Court, S. D. New York. July 16. 1910.) 

1. Bankbtjptct (I 242*) — Privileob— Pbobabilitt of Damage. 

In order to entitle a bankrupt to elalm hla privilège ' to refuse to tes- 
tlfy on tlie ground of danger of self-incrimination, theremust be souie- 
thlng *hich glves rise to a probability of damage on which a doubt may 
be based. 

FEd. Note. — For oth«r cases, see Bankfuptcy, Cent. Dig. § 400 ; Dec 
Dig. 5 242.*] 

2. WiTNESsEs (§ 305*) — Objections— Use OF Evidence Kbceived. 

Testjmony objected to, al.tbough prlvileged, may be used for ail pur- 
pdsçs Whèn once bronght out. 
tï}â.,'Noté.— F*)r other cases, sée Wltnesses, Dec. Dig. 5 305.*] 

3. B^NKEUPtCT (§ à42*)— PBIVILEaB— WirVEH— INCRIMINATING STATEMENT. 

' Where'a bànkrupt had vOluritèet'éd on a disclosure of what was In hls 
shop on January 1, 1910, he walved his privilège to refiise to testlfy fully 
on such ëlïbjeot on the theory tbat hls testlmony might incrimina te hlm 
b.v reason of a flnancial statemept preylously made in the fall of 1908. 
[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 242.*] 

4. Bankruptct (S 242*) — Privilège— Exercise. 

Where a bànkrupt testifled pai^lally as to his real estate holdings be- 
ginning wlth the year 1909, he was not entitled to protection from tèstl- 
f.rlng fùiftïier in that regard on the ground that his testlmony mlght in- 
crimlTiate him by reason of a prior finandal statement, in the absence of 
a showing of some of the détails to, Indlcate that he would be incrlm- 
Inated. 

[pd. Note.— For other ça ses, see Bankruptcy, Dec. Dig. J 242.*] 

6. BaN'^uttptot (IS 242*) — Phivilege-^Waiver. 

Where a bànkrupt volHiitarily commenced to testlfy wlth référence to 
his ownersblp of real estate durltig the year prior tô bankruptcy, he walv- 
ed hls privilège to refuse ' to testlfy on the ground that hls testlmony 
mlKht incriminate hlm, and was requlred to make a full disclosure. 
[M. Note.-f-For other cases, see Bankruptcy, Deq. Dig. § 242.*] 

In the matter of Bertold Bendheim, bànkrupt. On certificate to 
review tlie question of the bankrupt's obligation to answer questions 
in his examination. Objections oyerruled.: 

Jellenik &Stern,i for. trustée. 
Oppenheimer & Arnold, for bànkrupt. 

: HAND, _Di$trict Judge. Undoubtedly ttîs always a difficuU thing 
to say at just what :^oint-a bànkrupt who is compelled to answer, 
and who daims his privilège, should be allowed the exercise of his own 
unqiiestioned judgment of the danger of self-incrimination. A priori 
no question can be said to be outside of the range of proof of some 
Grime, and to allow him to stand mute in ail cases is to give him the 
privilège of keeping silent as to ail his affairs, in the interest of merely 
pedantic and verbal int€grity of principle. While. in ail cases he 
must be given the benefit of ail doubts, there must be something 



IN KB BENDHEIM. 919 

which gîves rise to a probability of damage upon which a doubt may 
be based. Queen v. Boyes, 1 B. & S. 311, 321. 

Hère there are two questions which hâve been certified. The 
first is as to the arnount and character of his stock of goods. He had 
been a saloon keeper, and the question arose as to what he had had 
in his shop in January, 1910. The second question is as to whether 
he had owned any real estate since December, 1908. There is a 
third question which relates to the making of certain financial state- 
ments by him ; but, as he answered the only questions that were asked 
him, any ruhng upon them has become académie. It is true that his 
counsel excepted to the referee's ruhng; but nothing is better settled 
than that the testimony, although privileged, may be used for ail 
purposes, when once it is brought out. Adams v. New York, 193 U. 
S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575. 

Therèfore the questions remaining are the first two that I mention. 
The bankrupt's theory is that his financial statements, which undoubt- 
edly show the amount of property which he had, might tend to in- 
criminate him when coupled with subséquent proof of what property 
he actually had. So far as concems the stock of merchandise, he 
testified that his last statement was in the fall of 1908, and the ques- 
tions regarding his stock of mechandise refer to the period before he 
went to the hospital, and that was on the 6th or 8th of January, 1910. 
The inquiry was, therèfore, of a period long subséquent to the last 
statement which he made. Of course, the évidence woud hâve some 
bearing upon the condition of his stock at the time of the staternent; 
but he has nowhere suggested that he fears or believes that a dis- 
closure of his stock on hand on the Ist of January would show any 
contradiction with any written statement which he made; but, in the 
absence of some claim on his part coupled with some proof of reason- 
able expectation that that claim has a basis, his danger is in my judg- 
ment purely académie. Moreover, I should hold that, having volun- 
teered upon a disclosure of what was in his shop at that time, he had 
waived his privilège, for it is well settled that, having once embarked 
upon such a disclosure, he has waived his privilège and cannot there- 
after stop halfway. The waiver in this case even went so far as to 
include an answer on page 138 to the very question which he sub- 
sequently refused to answer. The testimony was as follows : 

"Q. And how many cases did y ou hâve? A. Had 30, 40 cases. Q. What 
else? A. Had some imported good, imported liqueurs." 

There follow some six pages of testimony as to the amount of 
liquors which he had on hand, and then the question was repeated, 
"Q. What else?" which he refused to answer. I hold that he must 
answer fully as to the stock of merchandise which he had on hand 
at the beginning of January, 1910. 

In respect of a disclosure of his real estate the same considérations 
apply. He was asked about his holdings beginning with the year 
1909, a period some time, though not so long, after his last financial 
statement, and he does not swear in regard to this that he believes 
his testimony might contradict his written financial statement. He 
must at least show some détails to indicate that he will be incriminated, 
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before I sîiall protect him. Moreover, on pages 164 to 167 he testifies 
quite freely about his own ownership of real estate prior to 1909, and 
says that the last time he owned any was a couple of years ^go. 
The question which he subsequently refused to answer was only that 
question in à différent forni. Having begun to disclose his ownership 
of real estate and declared that he had none during the period in 
question, he must continue and must disclose it fully, for he has 
clearly embarked upon that subject, and by that has waived any 
privilège in regard to it. 

I therefore direct him to answer the questions. If he does not do 
so, the référée wiH certify him for contempt. 



R. GUASTAVINO CO. v. COMEBIIA et al. 
(Circuit Court, S. D. New Yorlv. July 26, 1910.) 

1. Teade-Mabks and Tbade-Names (§ 21*) — Names Subject to Ownehsiiip. 

Wherè tlie terms "Spanisli tile" and "coliesive tile" are synonymous 
ternis in the trade witli "Guastavino tile',' and "timbrai vault," meaniiig 
arclies made by complalnaiit, and lie has liad exclusive user of sueb 
tenus for nearly, 30 years, such names could be used by him and pro- 
tected as trade-nanies ; and, where anotlier adopts the same names to 
designate work of the same kind done by ' him, he may bé restralned 
from tislng them without adding some sigu to dlstinguish his work. 

[Ed. Note.— For other oases, see Trade-Marks aud Trade-Names, Cent. 
; Plg. § 24- Dec. Dig. § 21.*] ■ 

3, TbADE-MABKS AIÏD Teade-Names (§ 1*) — ^^Definition. 

A "trade-mark" or "trade-rjame" is some symbol by which one man's 
manufacture is differentiated froni another's, and ail that is needed for 
a valid trade-name is that it indicate the manufacture of the owner, 
whether there are other naanufacturers or not. 

[Ed. Note. — ^For other éasçs, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 1,3; Dec. Dig. § 1.» 

For other i définitions, see Wprds and Phrases, vol. 8, pp. 7042-7048.] 

Action by R. Guastavino Company against John Comerma and an- 
other. Decree for complainant. 

This is an application for a writ ot lujunction pendente llte forbidding 
the défendants from the use of the phrase "Guastavino tile arch," "timbre! 
vault," "Spanish tile arch," and "cohesive tile arch." The complainant or 
"its predecessors has ençaged In the business of making tile arches of peeuliar 
structure continuously since the year 1881, and has always made its vaults 
and arches under one or other of the nâmes in question during that time. 
The structures themselves are not wholly new ; they are an adaptation made 
by Guastavino, Sr., of an ancient form of tile arch used in Spain for many 
centuries, and datlng back to tloman and even to Assyrian tlmes. The com- 
plalnant's modification of thls arch is peeuliar. In that the surfaces of the 
tiles are roughéned so as to add to the cohesive force betvveen them and the 
mortar; but they do not elaim the exclusive right to the manufacture eyen 
of this improvement. There are existing now in Spain and in Mexico arches 
made upon the same principle as thèse, and the complainant does not con- 
tend that the names "Spanish tile" or "cohesive tile" would make a good 
trade-màrk Ind^endently of an exclusive user. In proof of that they show 
that no one in, this country except the complainant or its predecessors has 
made arches of tjiis structure at ail until the défendant set up in business 

♦For other easeS see same toplc & S numbee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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witliin atiout a year. There was, it is true, one sueli arch made soine years 
ago, which soon gave way. Comerma is a Spanlard who hnd leanied the gên- 
erai kind of construction In Spaln and came over hère some six years ago 
in the employ of the complainant for 3 or SYs years. He says that duriug 
this time he was a foreman, but the conii)lainaut insists that he was only a 
tlle layer upon the same daiiy wage as that of others in its employ. The afil- 
davits raise a square dispute upon this point. Comerma brganized a corpora- 
tion in the year 1909, and advertises that he wlll make Spauisli tile arches or co- 
heslve tile arches. He has also represented himself as formerly a foreman 
in the employ of the complainant and has asserted that he can niake arches 
as well as the complainant. 

Upon the argument the défendant coneeded the right of the complahiant 
to tlie terms "Guastavino arch" and timbrel vault," so that the issues are 
reduced to the phrases "Spanish tile" and "cohesive tile." 

Elbridge L. Adams, for complainant. 
H. B. Davis, for défendants. 

HAND, District Judge (after stating the facts as above). The de- 
fendant makes no showing in the papers to contradict the proof that 
"Spanish tile" and "cohesive tile" are synonymous terms in the trade 
with "Guastavino tile" and "timbrel vault," and that they mean arches 
made by Guastavino. The complainant has had exclusive user for now 
nearly 30 years and présents affidavits of substantial builders and 
architects who say that "Spanish tile" and "cohesive tile" mean Guas- 
tavino's work. A secondary meaning is therefore in my judgment 
shown clearly enough even for a preliminary writ. 

I hâve had two doubts, but I think neither is substantial. The first 
is this : Hère is a name which has never been used to distinguish the 
complainant's work from any other man's, because no one else has 
ever made the structure. A "trade-mark" or "trade-naine" is some 
symbol by which one man's manufacture is differentiated from an- 
other's and if the goods v^'ere never made by another no mark applied 
to them can be the personal mark of manufacture which is the only 
subject of monopoly. This argument is wholly sophistical, because ail 
that is needed for a valid trade-mark is that the name should indicate 
the manufacture of the owner, whether there are other manufacturers 
or not. If the name has corne to mean both the article and its manu- 
facturer, it is none the less a misapplication to apply it to the article 
when made by another. Strictly speaking the article has never yet 
got a generic name at ail ; usage has heretofore not f ound it necessary 
to distinguish between product and manufacturer. That does not 
change the fact that the work in question does mean the product of 
Guastavino. The name has not become generic, because the thing 
has not yet become a genus. 

The only troublesome analogy is the invalidity of a trade-mark upon 
a patented article acquired before the patent expires. However, those 
cases are to be explained upon the theory that the name, e. g., "Singer's 
sewing machine," prima facie means a machine made in accordance 
with the patent. I know of no case in which it is lield that a patentée 
could not protect bis mark if he showed that the name meant not only 
the patented structure, but also that he made it himself. Suppose no 
one but the patentée had ever made the patented article, and it was 
shown that the name meant not only a machine made after the patent. 
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but made.by Wm. There seems no good reason to forbîd the allow- 
ance of such a mark, if that were shown, merely because it applies 
to a patented article, and I do not believe that it will be so decided 
when it arises. In any case, this is not a patented article, and I shall 
not extend any such supposed reasoning to this case. 

The second doubt is from the use of the names in making building 
contracta with architects and builders who always know independently 
of the name with whom they are dealing. However, the complainant 
has a good answer to this, wljen it suggests that, though, contracts are 
made explicitly enough, its gênerai réputation in the trade dépends 
upon the character of the work which goes under its name. If Co- 
merma's arches are called "Spanish tile," Guastavino must bear the 
chance of their miscarriage. Whether Comerma makes them better or 
worse, he is certainly not entitled to tack Guastavino's name to them. 
Each man must be allowed to make his own name on his own work, 
and it is plain enough that, even though the contracting architects and 
builders know with whom they are dealing, the profession and trade 
who merely followed the results of the work through the gossip of 
their colleagues might well attribute Comerma's bad work, if it were 
bad, tp . Guastavino. Therefore, in spite of the way in which the 
business, is donc, there is ground to expect confusion. 

Let a wîrit go.pendente lite against the use of "Spanish tile" or "co- 
hesive tile*' in any form without some distinguishing sign to indicate 
Comerma. If the parties cannot settle between them the proper adden- 
dum, they may bring the dispute to me. , The writ should be explicit, 
as it saves litigation upon contemptproceedings. 

In view of the conflict of évidence the, writ will not inclùde any pro- 
vision regarding Comerma's representing himself as a former f oreman 
of the complainant. 



; '; In re JOHN A. BAKER NOTION CQ. 

Es parte TALOOTT. 
(District Court, S. D. New York. July 25, 1910.) 

1. BANKBtrPTOT (§ 311*) — Invalidation of Pbefekence— Paymentt-Right to 

File Glaim. 

A preferred credltor of a bankrupt, after the bankruptcy court has de- 
clared vôid the preferential payments .received by hitn, may flle a claim 
in such court for the amount thereof , without having the validity of the 
préférence determlned in another tribunal. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 497-500; 
Dec. Dig. § 311.*] 

2. Bankruptcy (§ 842%*) — Refùsal ïo Accept Proof of Claim—Remedt of 

Creditor— Procédure. 

Act of a référée in bankruptcy in refuslng to accept a claim Is not a 
judiclal act, requlring an order and pétition of review ; but the credltor 
may move to compel him to accept proof thereof. 

[Ed. Note. — Éor other cases, see Bankruptcy, Cent. Dlg. § 530; Dec. 
Dlg. § 342%.*] 

•For other casas see same toplc & § ottmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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In the matter of John A. Baker Notion Company, bankrupt. On 
motion by James Talcott to compel the référée to accept proof of 
claim. Référée ordered to file claim. 

This Is a motion on behalf of Taleott to compel the référée In bankruptcy 
to accept a proof of claim tendered by him on Jiine 24, 1910, and refused 
acceptance by the référée. The bankrupt was adjudicated on January 9, 
1903, upon pétition flled Deeember 16, 1902. On Deeember 15, 1902, Talcott 
seized ail of the assets of the bankrupt under the claim of a factor's lien 
for advancés vvhleh arose under eontract more than four months prior to 
Deeember 15, 1902. A trustée was appointed in April, 1903, and instituted a 
suit In equity In the District Court against Talcott on April 20, 1904, to dé- 
clare void Talcott's lien as a voidable préférence under the bankruptcy act, 
and to compel him to dellver to the estate ail the property that he had seized, 
or to account for its value. A final decree was entered in that suit May 
17, 1910, in favor of the trustée, declaring Talcott's lien void, and directing 
him to make payment in the sum of over $24,000. Talcott appealed from the 
decree. 

The proof of claim In question is a volumlnous document, which contains 
annexed to It the original eontract between the bankrupt and Talcott, and 
which sets forth in great détail ail the proeeedings, and asks that, if bis lien 
be validated upon appeal, his claim may be allowed to the extent of any de- 
ficiency, and, if the decree be afflrmed, it may be allowed for its fuU amount. 
The trustée, as preliminary objections, raises the question that the procédure 
was improper, in that only a pétition of review lay from the décision of the 
référée, that the claim Itself was improper in form, and that in any event the 
time had expired within whlch Talcott had a right to file any claim under 
section 57n. No order was entered by the référée upon refusai to accept the 
claim, and the pétition for this motion was made more than 10 days after 
the objection. A rule in the Southern district of New York requlres pétitions 
for the review of a referee's order to be made within 10 days after eutry of 
the ordpr. 

George W. Schurman, for claimant. 
Frederick M. Czaki, for trustée. 

HAND, District Judge (after statîng the facts as above). Under 
Keppel V. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 h 
Kd. 790, the Suprême Court iinally decided that the surrender requi- 
site to enable a preferred creditor to prove his claim might be after the 
termination of a judgment in a suit between himself and the trustée. 
It is true that in that case the détermination was in a suit in the state 
court; but in Re Oppenheimer (D. C.) 140 Fed. 51, Judge Reed de- 
cided that the creditor might file a claim in bankruptcy, and be allowed 
the full amount, after the bankruptcy court itself had declared void 
certain preferential payments which he had previou^ly received. This 
was the English law as quoted by Mr. Justice White in Keppel v. 
Tiffin Savings Bank, supra, and unless it be the law under the présent 
act, the resuit, after Keppel v. Tiffin Savings Bank, supra, will be to 
make it necessary for a creditor, claiming a dispùted préférence, to 
fight out its validity in some other tribunal than the bankruptcy court, 
which would be a most undesirable conclusion. In my judgment, 
therefore, a claimant need not avoid the bankruptcy court to get ad- 
vantage of the rule in Keppel v. Tiffin Savings Bank, supra. 

Therefore the trustée hère argues, with much force, that there is no 
reason why such a creditor should not prove his claim at once within 
the yèar, and wait for the aliowance of his dividends till the deter- 
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mination of the litigation upon which dépends the validity of his préf- 
érence, whether that litigation be in the bankruptcy court or eut of it. 
The trustée further says that such- a créditer is in precisely the same 
position as a secured creditor, who, if he delays filing his claim until 
after the year, because the security is being liquidated, loses ail right 
to file it at ail. In re Sampter, 170«Fed. 938, 96 C. C. A. 98. I con- 
fess that this would be my ruling, were I free to décide the question, 
because it seems to me that, after Keppel v. Tififîn Savings Bank, su- 
pra, a creditor having a questionable préférence or security is precisely 
likêanyother secured creditor, excëpt that the validity of the security 
inUst be detérmined bef ore his dividends can be fînally allowed. In 
short, it makes no différence whether his security is voidable under the 
bankruptcy act or by the local làw. In either case he may prove for 
thé whole claim, and get dividends upon so much as shall in the end 
prove to be in fact unsecured. The. limitation of section ST'n would 
therefore apply to such a claim. I should therefore regard myself as 
bound by In re Sampter, supra, rather than by Powell v. Leavitt, 150 
Fed. 89, 80 C. C. A. 43, in the First circuit, and should deny this 
application. 

Moreover, the question was in no sensé up in Keppel v. Tiffin Sav- 
ings Bank, supra, whether the claim could be proved after more than 
a year from the adjudication. Hoiwever, it was up in Page v. Rogers, 
211 U. S. 575, 29 Sup. Ct. 159, 53 !.. Ed. 333, and the Suprême Court 
sua sponte reyersed the decree below for the sole purpose of permit- 
ting the daim to be proved. That, of course, settles beyond perad- 
venture any doubts that may be raised as to the authority of Bpwell v. 
Leavitt, supra; and whatever effect, if any, it has on In re Sampter, 
supra, I need not hère décidé. Nof is it of conséquence whètlièr it 
dépends upon the singularly blind language of the second sentence of 
section 57n. .Upon the merits of this apphcation, Talcott must there- 
fore succeed, and the sole question remaining is whether the formai 
objections raised by the trustée are valid. 

, First, as to the procédure adqpted. The référée has refused to ac- 
cépt the claim at ail, and I agrée with Talcott that this was not a judi- 
cial act, requiring an order an^l a pétition of review. Indeed, the 
claim might under the gênerai orders hâve been filed with the clerk, 
in which case no review would Havé been admissible, and this would 
hâve beeii ;thp only procédure possible. Of course, it by no means 
follows that an' act is judicial because it requires some considération 
of the méaning of a law. Indeed, ail acts prescribed by law require 
its interprétation. Hère, no doubt, the référée might hâve taken the 
claim :and upon objection considered and detérmined upon it. He 
very wisely took the other course, so saving much time by raising the 
question directly. , The practice hère adopted is that f ollowed in Re 
Strobel (D. Ç.) 163 Fed. 787, and it is the only practice that could be 
followed under the circumstances. 

As to the conf ormity of the claim in f orm with the gênerai orders 
and its Vîtlidity in substance, I can hâve no concern hère. They will be 
matters upon which the référée must pass judicially when he comes to 
allow it. ;I might say, however, that as there has been a judgment 
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against Talcott it would seem that he might safely stand upon the 
daim for full dividends, and if he oblains a reversai in the Circuit 
Court of Appeals crédit upon the claim such amounts as his security, 
when so vahdated, has in fact brought him. 

Let an order pass directing the référée to file the claim as of the 
date of its présentation. 



OMMBN V. TALC50TT. 
(District Court, S. D. New Tork. July 23, 1910.) 

1. Equitt (§ 428*) — Deckee— Enrollment. 

In fédéral courts, and In the American equlty practlce generally, there 
has never been an enrollment of the decree In the old English sensé ; but 
the decree Is regarded as recorded and enrolled at the conclusion of the 
term. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. §§ 1015-1019; Dec. 
Dlg. § 428.*] 

2. Equity (§ 428*)— Decree— Entby— FEES. 

Under Rev. St. § 828 (U. S. Comp. St. 1901, p. 635), providlng that the 
clerk shall be pald his fées for entering a decree, the clerU may refuse 
to enter a decree until his fées are paid, and the decree, though remain- 
Ing physically in the clerk's office, is nelther effective nor entered until 
the fées are pald. 

[Ed. Note.— For other cases, see Equlty, Dec. Dig. § 428.*] 

3. Equity (§ 428*) — Decbee— Sionatuee. 

Though the practice exists in the fédéral courts of slgnlng decrees, a 
decree may pass on an oral direction by the judge in open court to enter 
It; the judge's signature being only évidence to the clerk that It bas in 
fact been passed, so that he may safely enter it. 

[Ed. Note. — For other cases, see Equlty, Dec. Dlg. | 428.*] 

4. Appeal and Eebob (§ 440*) — Coebection of Judgment Aptee Appeal 

ÏAKEN. I 

The court has povyer to correct a misprision of the clerk as to the date 
of entry of a decree, though the term hafe expired and an appeal has been 
talien. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2201; 
Dec. Dig. § 440.*] 

5. Bq0'Ity (§ 428*)— Entby or Decbee— Date— Coebection. 

Final decree was signed by the judge April 25, 1910, and was taken 
at once to the clerk's office, and there rémained until May 17, 1910, when 
complalnant's attorneys pald the fées for entry, and It was then marked 
"Flled" ; the "record of, the case" contajnlng the statement that the court 
caused the final decree to be entered "on the ^th day of April, 1910." 
Held, that the récital as to the date of entry was a misprision, and should 
be corrected nunc pro tune to recite that it was entered May 17, 1910. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 428.*] 

Action by Alfred E. Ommen, as trustée of the estate in bankruptcy 
of the John A. Baker Notion Company, against James Talcott. On 
pétition to amend the final record. Granted. 

See, also, 175 Fed. 259, 261. 

Fried & Czaki, for complainant. 
Rounds & Schurman, for défendant. 

•For other case» see sam« toplo & % humbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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HAND, District Judge. The question raised by this motion is as 
to the change in the "final record of the case" in an equity suit in this 
court. I signed a final decree for the çomplainant on April 25, 1910, 
and it was then at once taken to the office of the clerk and left thére, 
where it remained until May 17, 1910. On that day the attornej for 
the çomplainant paid the fées, which are, under I^ey.,St. § 828 (U. S- 
Comp. St. 1901, p. 635), necessary to procure its entry, and it was 
marked "Filed" May 17, 1910. Subsequently and in due course it 
was entered upon the minutes of the clerk, An appeal has been taken 
and citation, allowed to the Circuit Ççurt of Appeals., The clerk, as 
is the custom in equity cases in this circuit, both in the District and 
Circuit Courts, has made up a "final record of the case," which con- 
sists of the pleadings, a copy of the decree as entered, and a final 
statement showing the proceedings and adjudging, the costs, which 
are entered in this final record. Ail this was donc in the May term, 
and contained the words: "On the 2oth day of April, 1910, the said 
court caused a final decree to be entered herein." The défendant 
wishes the words "the 25th day of April, 1910," changed to "the 
17th day of May, 1910." 

According to the ancient practice in equity, the registrar took min- 
utes of the detree as delivered in court, and from thèse, if the parties 
did not object, the clerk upon.his own minutes entered the final decree. 
Correction of that decree before entry could be made b)/ tlië registrar 
or the court. The entry of the decree, however, was not. under an- 
cient equity practice, enough to make it effective, or at least it was not 
final until it had been enroUed. Enrollment took place when the 
solicitors procured a copy of the decree from the minutes, called the 
"docket," which was signed by the Chancellor after being carefully 
comparèd witb the decrfee as entered, and the docket was finally 
copied tipon p^rchment roUs by the clerk of the court and deposited 
with the keeper of the rolls for préservation. This made it a final 
decree. Street, Fédéral Equity Practice, §§ 1971-1979 (a most es- 
timable bbok). In our courts, and in American equity practice gener- 
ally, there has never been an enrollment in the old English sensé; 
but the bill is regarded as recorded and enrolled at the conclusion of 
the term. "Whïting v. Bank of the United States, 13 Pet. 6, 10 h. Ed. 

33. ;, .;. , ', , ' 

Moreovery there has been a practice in. this circuit for a period, as 
,Mr. ShieldS' tells me, of 55 years, to add to the final decree, as it is 
signed by the judge and entered, a papèr, signed by the clerk and 
known as the ."final record of the case," which may hâve been intendedi 
as the équivalent of the enrollment of the decree, although I cannot 
ascertain what was its origin. This "final record" is the paper which 
I am now asked tp correct in this case, and it recites that the final de- 
cree was entered on the 25th day of April. The question is whether 
thad entry was correct or not. I think it was not correct. The statute 
(Rev. St. § 828) provides that the clerk shall be paid his fées for en- 
tering a decree, and those fées were not paid until the l7th of May. 
Had they -never been paid, the clerk would hâve been justified in re- 
fusing to enter the decree at ail (Stèever v. Rickman, 109 U. S. 74, 3 
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Sup. et. 67, 343, 27 h. Ed. 861), and, although it remained physically 
in the office of the clerk, the condition précèdent upon its entry would 
never hâve arisen, unless the clerk chose to waive it and pay the fées 
himself. 

Of course, the date might be held to relate back after the fées were 
paid, but such relation back is a fiction, and I see no ground in jus- 
tice for implying a fiction in such a case. The date of entry is im- 
portant, generally speaking, only in respect of the time to appeal, and 
if the successful party fails to pay his fées there is no reason in jus- 
tice to set the time to appeal running against his opponent before he 
does so. Mr. Shields tells me that he has some recollection of a dé- 
cision of Mr. Justice Blatchford, while Circuit Judge, that the date 
of entry was to be taken as the date of the caption of the decree, which 
is presumptively when it passed. His recollection is, however, too un- 
certain to serve as a safe précèdent, and I see no reason to adopt the 
fiction of a relation, especially as the entry of the decree is by ail the 
authorities différent from the date when it passes. It has been sug- 
gested that there are authorities to the efïect that in equity a decree be- 
comes effective for ail purposes upon its signature by the judge. But 
this was certainly not the case in the ancient English equity practice, 
upon which ours is founded, and I find no authorities which change it. 

The complainant, in the citations of New York cases, has failed to 
distinguish between entry and enrollment. AU those décisions, which 
were made before the Code went into effect, and while anybody knew 
anything about the matter, were to the effect that, after entry, but be- 
fore enrollment, of a decree, it might yet be accepted in évidence by 
another court. The cases after the Code are of no authority. No 
case hâve I found, or has Mr. Shields been able to find for me, which 
décides that a decree has any effect at ail before entry. Indeed, it 
ought not, strictly speaking, to be signed at ail. Although the practice 
exists in this circuit of signing decrees, a decree would pass upon an 
oral direction by the judge in open court to enter it, and the signature 
is only évidence to the clerk that it has in f act passed, so that he may 
safely enter it. While, of course, the date of physical entry upon the 
minutes is of no conséquence, ail the conditions précèdent to entry 
must be fulfiUed before the entry itself may be deemed made. 

In regard to the power of a court to change its records after appeal, 
the complainant is mistaken. The fact of an appeal has nothing to do 
with the right of this court to change its record so as to conform to 
the facts and to correct a misprision of the clerk. Hovey v. McDon- 
ald, 109 U. S. 150, 157, 158, 3 Sup. Ct. 136, 27 L. Ed. 888. The only 
question in this case which could arise is the fact that this is the July 
term of the District Court, and the final record was made in the May 
term. Does the power to correct such mistakes expire at the end of 
the term? Although the clerk, after the expiration of the term, has 
no right to make even clérical corrections in the record, a court al- 
ways has power over its own records to make the truth appear, and if 
the clerk, as hère, has been guilty of a misprision, the court may at 
any time, upon pétition, correct that record. In re Wight, 134 U. S. 
136, 10 Sup. Ct. 487, 33 L. Ed. 865 ; Lincoln National Bank v. Perry 
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et al., 66 Fed. 887, 14 C- C. A: 273.' This is quite différent from 
changing the âctual judgment of the court after the term is passed, 
as was denied in the case of Wetmore v. Karrick, 305 U. S. 141, 37 
Sup. Ct. 434, 51 L. Ed. 745. 

An order may be entered, thereîore, correcting nunc pro tune the 
misprision of the clerk in this case, by which the final record shows 
that the decree was entered "on the 25th day of April." Those words 
may be changed to the words "on the 17th day of May."^ 



FAYETTE TITLB & TRUST CO. v. MARTLAND, P. & W. V. TELEPHONE 

& TBLEGRAPH CO. 

(Circuit Court, W. D. Pennsylvanla. August 5, 1910.) 

No. 34. 

1. Removai, of Causes (§ 97*) — Peoceedings in State Couet— Appointment 

OF RbCeiveb. 

An appointment of a reeeiver by a state court will be vacated by the 
fédérai Circuit Court as without Jurisdiction wliere proper proceedlngs 
liad been talien to remove ttie cause. 

[IM. Note. — For otlier cases, see Removai of Causes, Cent. Dig. §§ 206- 
211 ; Dec. Dig. §97.*] 

2. Eemoval of Causes (§ 86*) — Pétition— Signatuee—Sufficienct. 

A pétition by a company to remove a cause signed by an agent on 
■whom the bill was served is suiflciently signed. 

[Ed. Note. — For other cases, see Removai of Causes, Cent. Dig. §§ 132» 
16&-179; Dec. Dig. § 86.*] 

3. Bemoval op Causes (§ 88*) — Bond— Signature— Stjfficienct. 

A bond by a company to remove a cause signed by an agent of the 
. company on v?hom the biU vfas served is sufllcient, though his authorlty 
does not appear. 
[Ed. Note. — For other caçes, see Removai of Causes, Oent Dig. §§ 132, 
; 184-188; Dec. Dig. § 88.*] • 

i. Pbincipal and Surett (§ 66:*) — Nature of Liabilitt. 

Ordinarily the liability of a principal and hls surety are Identical, and 
recovery against one dépends on the right to recover against the other. 
[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
108-112; Dec. Dig. § 66.*] 

5. Bemoval or Causes (§ 88*) — Bond — Sufticienct. 

A bond to remove a cause is sufflcient where there Is a good and suf- 
ficient surety for payment of costs. 

[Ed. Note.— For other cases, see Removai of Causes, Cent Dig. §§ 184- 
188; Dec. Dig. § 88.*] 

Suit by the Fayette Title & Trust Company, trustée, against the 
Maryland, Pennsylvania & West Virginia Téléphone & Telegraph 
Company. On pétition by défendant to restrain plaintifï from acting 
as reeeiver. Pétition j^ranted. 

Evans, Noble & Evans, for complainant. 
. Robinson, McKean & Martin, for défendant. 

•For other cases see same toplc & S svussa. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ORR, District Judge. This matter cornes before the court upon a 
pétition by the défendant to restrain the plaintiff f rom performing the 
duties of receiver of defendant's assets under an order of the court 
of common pleas of Fayette county, in this district. In that court the 
complainant fîled a bill for the foreclosure of a mortgage given and 
executed by the défendant to secure the payment of certain corpo- 
rate bonds. Upon the day following the filing of the bill the défend- 
ant presented to the state court a pétition and bond for the removal 
of the litigation thus begun to this court. Objections were made by 
the complainant to the form of the pétition and to the bond. At the 
time of presenting the pétition for the removal and the bond, the com- 
plainant made a motion for the appointment of a receiver. Proceed- 
ings were so had that the state court subsequently refused approval 
of the pétition and the bond, and on the same day appointed the com- 
plainant as receiver of the assets of the défendant, the same being 
embraced in the said mortgage. The défendant forthwith procured 
a certified copy of the proceedings in the state court and filed the 
same in this court, and presented its pétition to this court for an or- 
der restraining the said receiver from acting under the said appoint- 
ment. 

The first question to be determined is whether the proceedings hâve 
been properly removed into this court, notvi'ithstanding the refusai of 
the state court to approve the pétition and bond filed. If the proceed- 
ings hâve been properly removed to this court, then it must follow 
that the appointment of the receiver by the state court, following as 
it did, although upon the same day, the steps taken by the défendant 
for the removal of the proceedings must be vacated. The learned 
judge of the state court filed no opinion in support of his action in 
refusing the order for the removal and the approval of the bond. 
His reasons must therefore be found in the arguments of plaintifif's 
counsel in resisting the application made to this court for the re- 
straining order. The pétition for the removal was signed in the name 
of the défendant by "T. J. Burke, Agent," and the pétition was veri- 
fied by Mr. Burke. In ail respects the pétition was in proper form. 
The authority of Burke to sign the pétition for removal should not 
be questioned by the complainant for the reason that the bill was 
served by the sherifï upon Mr. Burke as the duly authorized agent 
of the défendant company. The sherifif's return shows that the rés- 
idence within Fayette county of any of the executive officers cannot 
be ascertained. In Removal Cases, 100 U. S. 457, 471, 25 L,. Ed. 593, 
it appears that the pétition for removal was not signed, yet on its 
face it purported to be the pétition o£ the proper persons. In Shaft 
V. Phœnix Mutual Insurance €o., 67 N. Y. 544, 23 Am. Rep. 138, in 
Wormser v. Dahlman, Fed. Cas. No. 18,048, and in many other cases, 
a pétition signed by the attorney at law was deemed sufficient. There 
seems therefore to be no vital defect in the pétition for removal. And 
so too with respect to the bond. The acts of Congress do not specify 
the exact form of bond or phraseology to be used. The bond in this 
case was a joint and several obligation. It purported on the face o£ 
it to be the bond of the défendant company as principal and the Bank- 
180 F.— 59 
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er's Surety Company as surety. It was signed on behalf of 1 he prin- 
cipal just as the pétition was signed. No question is raised with re- 
spect to the exécution of the bond by the surety, nor is any question 
raised as to the sufficiency of the surety. It was argued by counsel 
for plaintiff that, because Ôie authority of Burke did not appear, there- 
fore the principal might not be bound and the surety would escape 
liability: But, while ordinarily the liability of the principal and surety 
are identical, and where there cannot be a recovery against the one 
there may not be a recovery against the other, yet in a case such as this 
we are of the opinion that the surety would be estopped from denying 
the'execution of the bond by the principal. There was good and suffi- 
cient surety for the payment of the costs, and that is ail that is re- 
quired. See Removal Cases, supra. I am further of the opinion that 
no order of the state court was necessary to efifect the removal of the 
case to this court. The formalities described by the act of 1875 (Act 
March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]) 
relating to removal of causes are not conditions précèdent to the ju- 
risdiçtion of the fédéral courts. Dillon, on Removal of Causes, § 134. 
See opinion of Judge Brawley in Mutual Life Insurance Co. v. Lang- 
ley (C. C.) 145 Fed. 419, and cases there cited. An important case 
on this point is found in Madisonville Traction Company v. St. Ber- 
nard Mining Company, 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 463. 
The case then being properly removed to this court, the subséquent 
appointment of a receiver by the state court was without jurisdiction, 
and this court may restrain the; plaintiff from exercising the author- 
ity contemplated by the order making the appointment. Madisonville 
Traction Co. v. St. Bernard Mining Co., supra. It must not be sup- 
posed that this court believes that the appointment of the receiver 
would hâve been improper had the pétition and bond not been filed 
previously. The défendant by the neglect of the conditions in the 
mortgage as to the payment and adjustment of taxes for a long pe- 
riod of years gave full warrant to the bondholders to request the trus- 
tée in the mortgage to déclare the full amount of the debt to be due, 
and that in conjunction with the fact admitted by the défendant that 
the check for the last installment due on the bonds had gone to pro- 
test, although subsequently paid. I am of the opinion that this mat- 
ter is not now before the court, but> as before stated, this court hav- 
ing found that the case was properly removed, ail subséquent pro- 
ceedings in the state courts leading to the appointment of a receiver 
were without jurisdiction. It follows that the défendant is entitled 
to an order restraining the plaintiff from exercising any control over 
the property and assets of the défendant by virtue of the appoint- 
ment by the state court and from further prosecuting the suit brought 
by it in said state court. Let an order be drawn in conformity with 
this opinion. 
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THE RAYMOND. 

(District Court, B. D. New York. July 19, 1910.) 

TOWAGE (§ 15*) INJUBT TO Tow— Impbopee Mooeing. 

An injury to a barge towed by a tug to the end of a pler over mud flats 
In Jamaiea Bay, where she was left In such position ttiat when the tlde 
ebbed she rested on the bottom dlagonally across the dredged channel and 
was strained, held due to the fault of both vessels, the tug as In charge 
of the maneuver being in fault for not seeing to it that the barge was not 
left in such position, and the barge because her master refused to obey 
tiie directions of the tug mast*r as to mooring his vessel. 
[Ed. Note. — For other cases, see Towage, Dec. Dig. § 15.*] 

In Admiralty. Suit by the Clinton Point Stone Company against 
the steam tug Raymond. Decree against the tug for half damages, 

Foley & Martin, for libelant. 
Alexander & Ash, for claimant. 

CHATFIElvD, District Judge. Upon June 15, 1908, the tug 
Raymond undertook to tow a scow loaded with stone to a dock, some 
60 feet long and 15 feet in width, extending out over a mud bank, 
from a bulkhead back of which building opérations were being con- 
diucted, at a point on the east side of Jamaiea Bay. A narrow chan- 
nel, running near what is known as Aunt Sally's drain, had been 
dredged to a width of about 50 feet along the face of the bulkhead. 
This dredged channel was some 800 or 900 feet long, and curves 
around at a distance of 50 or 60 feet from the bulkhead for a con- 
sidérable distance beyond the dock in question. The barge was 108 
feet long, 30 feet wide, and had a draft of 7 feet. Upon the day of 
the occurrence, it was low tide at about 2 p. m., and the towing opéra- 
tion was undertaken by the Raymond at such a time as to arrive ofï 
the face of the dock at about 9 a. m. The witnesses agrée that the 
tide turned ebb almost at the time that the barge arrived off the face 
of the dock. The captain of the barge was not familiar with the local- 
îty, and had no knowledge of the handling of boats. The captain of 
the tug was experienced in the waters of Jamaiea Bay and familiar 
with the locality, but not with the exact dimensions of the narrow 
curved channel around the front of this dock. At low tide the 
mudbanks on each side of the dredged channel are considerably 
out of water, while at high tide the channel could only be definitely 
located by soundings. It would appear that there had been some 
argument between the captain of the tug and the captain of the 
barge over occurrences upon the voyage to the wharf, and it is 
apparent from the testimony that neither of the captains yielded to 
the judgment of the other. But the responsibility for the towing 
and the giving of directions as to what should be done with the 
barge rested upon the captain of the Raymond. No serious mishap 
occurred until the boat had arrived off the front of this dock or 
wharf, which as bas been said presented a square end 15 feet in 
width, with light piles at each corner, and being at high tide about 

*For other cases see game toptc & § numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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6 or 8 feet above the water. To that point the tide had apparently 
helped the towing opération, and the barge was drawn by the tug 
in the middle ,of the dredged channel, until it extended about 45 feet 
beyond the dock and back an equâl distance, while the tug, on a very 
short .hawser, was lying ahead of the barge, with her nose substan- 
tially against the outside curve of the dredged channel. It would hâve 
been possible for the tug in this position to hâve drawn the barge fur- 
ther up the channel and beyond the dock, but to do so it would hâve 
been necessary to turn the scow so that its side would net be parallel 
to the end of the dock, and there was no other way of getting thï 
line from the barge for the temporary mooring than to make fast 
to the end of the dock. A permanent mooring could be made, as was 
subsequently done, by carrying a line over the intervening 60 feet 
of mud flat to the bulkhead, but the set of the tide and the narrow- 
ness of the channel did not give opportunity to get out such a line, 
either by wading or with a skifï, in time to hold the barge in the 
position in which the tugboat placed it. The tug captain's object and 
his directions to the captain of the barge were to throw a line to a 
man working on shore, who came down to the dock, and thus tem- 
porarily hold the scow against the inside edge of the channel and 
parallel to thé face of the dbck. The depth of the water immediately 
off the face of the dock necessitated keeping the barge some 10 feet 
away, and the tug captain apparently put the barge in the exact posi- 
tion where she should bave been at the time. The captain of the 
barge did not think that the dock would hold, the boat, and did not 
think that the tug had put the barge in the position where she could 
be moored. He did not follow the directions of the tug captain, and 
while none of the witnesses give a detailed accourit of the argument 
between the two captains, it is apparent that they disagreed or dis- 
cussed the situation just long enough for the tide to turn or to run 
out sufïiciently to swing the bow of the barge away from the dock 
toward the outside of thé channel, and to swing the tug across the 
channel, where both were helpless. Later, the lowering tide left the 
barge diagonally across the channel, its starboard forward corner and 
its after port corner resting ùpon the niud, thus causing a bad sag- 
ging and warping of the timbers, necessitating a considérable expense 
for repairs. The damage resulting and the situation which caused 
the damage do not need discussion, as they are not in dispute, and 
are apparent from a mère statement of the position of the boat. 

A considération of the surroundings indicates that the captain of 
the tug could not bave brought the barge much doser to the face of 
the dock nor into any différent position than as he did. He could not 
bave changed the position of the barge after the short delay in which 
his tug and the barge lost their direction in the course of the chan- 
nel. The captain of the barge could do nothing to hold his boat, so 
long as he did not follow the directions of the tug captain and get 
out a line to the dock, even if that line were insufficient for a perma- 
nent mooring. The captain of the barge seems to bave been at f ault 
both in failing to obey the directions of the man who was famiUar 
with the situation and in charge of the towing opérations, and also in 
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not doing what was evidently the best and necessary thing under 
the circumstances, even if he did not consider that it would bê of 
permanent use. On the other hand, the captain of the tugboat knew 
the location to which he was taking the boat. He knew what would 
hâve to be donc upon arrivai, and he neither instructed the captain pî 
the barge nor attempted to see that the situation was made plain to 
him, nor did he hâve any one in readiness to take care of the tow if 
assistance should be necessary. The accident was an unusual one, in 
that a boat would not be likely to go aground in such a f ashion and be 
severely injured under ordinary circumstances. But the captain of 
the tugboat should hâve realized (as is apparent) that if the barge 
rested upon both sides of the narrow channel, the fall of the tide 
would cause a severe strain, and he should hâve prevented the barge 
from being put in such a position, either by seeing that the barge 
captain was ready to avoid danger, or by keeping his tugboat and the 
tugboat's crew in readiness to prevent the boat from swinging, if 
the line were not carried to the dock promptly. The fault would seem 
to be primarily that of the barge captain, but the captain of the tug- 
boat was also négligent in the way in which he failed to provide 
against accident in carrying out the maneuver, and it would seem 
that both the tug and the barge should be held responsible for the 
loss. 

The damages will therefore be divided. 



RALPH BKOWN CO. v. NORWICH UNION FIRE INS. SOC. 

(arcuit court, N. D. Californla. June 27, 1910.) 

No. 14,989, 

Insurance (§ 579*) — Adjustment of Loss— Settlement— Construction— 
"voluntary." 

An Insurance Company, pursuant to a settlemeut by which it pald 50 
per cent, of the loss, stipulated that if at any time in the future it 
adopted any other plan of settlement under or by reason of which the 
rate of payment was "voluntarily" raised by the Company in the district 
in which plaintiffs property insured at the time of the fire was sltuated, 
or if as to any pollcy holder of the company having a clalni for loss m 
such district under shnilar conditions a payment at a higher rate was 
made, plaintiffl should be glven the beneflt of that rate and the settlement 
increased to that extent. Neld. that the clause "if as to any pollcy holder 
* * * a payment at a higher rate is made" should be construed in con- 
nection with the provision that if the rate of payment was "voluntarily 
raised," etc., and hence the fact that défendant was con)pelled topayjudg- 
ments recovered for losses in the district, imposing full liabillty, did not 
entitle plaintiff to recover the unpald portion of his loss, payment of such 
judgment not beiug "voluntary" withlu the ternis of the settlement. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 579.* 
For other définitions, see Words and Phrases, vol. 8, p. 7342.] 

At Law. Action by the Ralph Brown Company against the Nor- 
wich Union Fire Insurance Society. On motion to strike out as ir- 
relevant and redundant certain portions of the answer. Denied. 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



934 180 FEDERAL EEPOETER. 

Mastick & Partridge, for plaintiff; 

T. C. Van Ness and Chas. W. Slack, for défendant. 

VAN PLEET, District Judge. This is a motion to strike out, as 
irrelevant and redundant matter, certain portions of the answer. 

The complaint counts upon a demand claimed to hâve arisen under 
certain policies of fire insurance issued by the défendant upon the 
property of the plaintiff. It is alleged, in substance, that a loss hav- 
ing occurred under said policies through the destruction of the prop- 
erty in the fire of April 18, 1906, the défendant refused to pay the full 
amount of the clàim therefor, but offered by way of settlement and 
compromise to pay plaintifï 50 per cent, of the loss in full of ail de- 
mands thereunder, and at the same time offered to stipulate with plain- 
tiff in writing that : 

"If at any tlme In the future the company adopts any other plan of settle- 
ment than that under whlch the settlement has been made with you and un- 
der or by reason of whlch the rate of payment Is voluntarily ralsed by the 
Company In the district In which your property insured with us at the time 
of the fire ^as situate, or if, as to any pollcy holder of thls compauy having 
a clalm for loss in said district under conditions similar to yours, a payment 
at a higher rate is made then you wlU be given by said company the bene- 
at of that rate and the settlement with you increased to that extent." 

It is alleged that this offêr of défendant was accepted by plaintiff ; 
that subsequently the défendant did pay to certain other of its policy 
holders having claims arising under conditions precisely similar to that 
of plaintiff and on property situated in the same district the full face 
value of such claims, and has thereby become liable to plaintiff under 
its contract for the balance of its claim, which défendant has failed 
after demand to satisfy. 

The défendant by its answer, while admitting the making of the 
compromise settlement with plaintiff as alleged, sets up that the pay- 
ments made by it to other claimants at a higher rate as alleged in the 
complaint were not voluntarily made, but were made only in satis- 
faction of judgments which were duly given, made, and entered in 
favor of such claimants and against the défendant in cases where the 
compromise offered by défendant had been refused, and that it made 
no other or further payments to said claimants or either of them than 
such as were compelled in satisfaction of such judgments. 

Thèse averments as to the circumstances under which the payments 
were made by défendant to such other claimants the plaintiff now asks 
to hâve stricken from the answer as wholly immaterial and irrelevant 
and not tending to constitute any défense upon the theory that, under 
its contract of compromise as above set forth, any payment by défend- 
ant of an increased rate no matter what the circumstances, fixes its 
right to and entitles plaintiff to demand the same rate. 

As tentatively suggested at the argument, I think this attitude in- 
volves a misapprehension of the scope and effeet of the composition. 
The contract is to be construed with référence to the transaction or 
subject-matter to which it relates, and upon which the minds of the 
parties were centered at the time it was entered into. The matter in 
hand as disclosed by the facts alleged in the complaint was the arnica- 
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ble adjustment of the plaintiff's daim out of court and without litiga- 
tion; and the stipulation for any further payment by its very terms 
had référence to a "voluntary" raising by défendant of the rate of 
payment in any subséquent settlements as the contingency upon which 
plaintiff's right to such increase should dépend. It would be an un- 
warranted distortion of the terms of the writing to hold that it related 
to or included payments that might be made by défendant under the 
compulsion of hostile judgments such as counted upon in the answer. 
Plaintiff places reliance for its contention largely upon the last clause 
of the contract to the effect that, "if as to any policy holder * * * 
a payment at a higher rate is made," then plaintiff shall hâve a like 
increase ; it being urged that this is a distinct and unequivocal stipu- 
lation unaffected by the preceding clause relating to a voluntary rais- 
ing of the rate for the whole district. But obviously this construction 
cannot obtain. The contract must be construed as a whole. You 
cannot separate a clause or a sentence from its context and give it a 
meaning foreign to the purpose of the parties as gathered from the en- 
tire writing. 

I am satisfied that the matter sought to be stricken out constitutes, if 
established, a substantive défense and cannot competently be elimi- 
nated. 

As to the other matter sought to hâve stricken out, I am satisfied 
that plaintiff is mistaken as to the purpose of the déniais involved. 
They are not intended as déniais of the fact elsewhere admitted that 
plaintiff held the policy upon which its original daim was based and 
are not in their effect inconsistent with such admission. Taken as a 
whole and reading the déniais and affirmative averments of the answer 
together, it sufficiently appears that ail that is intended by défendant is 
to deny that there was ever on its part any liability to the plaintiff 
other than such as arises under the compromise agreement, the cir- 
cumstances and conditions of which it was perfectly proper for de- 
fendant, upon its theory of the case, to set up. 

The motion will be denied. 



PERKINS CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. July 13, 1910.) 

NW. 3,514. 

1. CusTOMS Dtjties (§ 37*) — Classification— Anthracite Coai,. 

Held, that certain antliracite coal does not contain 92 per cent of fixed 
Carbon, and is tiierefore within the provision in Tariff Act July 24, ISOT, 
c. 11, § 1, Schedule N, par. 415, 30 Stat. 190 (U. S. Comp. St. 1901, p. 1674), 
for "ail coals containlng less than ninety-two per cent of fixed carbon." 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 37.*] 

2. Customs Duties (§ 5*) — ^Rétroactive I^eoislation — "Hebeafter." 

Under Free Coal Act Jan. 15, 1903, c. 189, § 2, 32 Stat 773 (U. S. Comp. 
St. Supp. 1909, p. 656), preseribing that the provision in the tariff act of 
1897 for a duty on coal "shall not hereafter be construed to authorize the 
imposition of any duty upon anthracite coal," the term "hereafter" was 

•For other casés eee same topic & § numbgk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not intended to be rétroactive, and did not apply to coal îmported before 
that date. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dlg. § 4; Dec. 
Dlg. § 5.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3277-3279.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 
The case was submitted on briefs, without oral argument. 

Shearman & Sterling (Cari A. Mead, of counsel), for importers. 
D. Frank Lloyd, Asst. Atty. Gen. (John A. Kemp, Asst. Atty., of 
counsel), for the United States. 

HAZEL, District Judge. The question presented by this appeal 
from the décision of the Board of General Appraisers arises from 
the classification by the collector of importations of anthracite coal 
by the vessels Devonshire and Glencoe, and the assessment thereof 
by him at the rate of 67 cents per ton under the following provision 
of Tariff Act July 24, 1897, c. 11, §■ 1, Schedule N, par. 415, 30 Stat. 
190 (U. S. Comp. St. 19D1, p. 1674) : 

"415. Coal, bituminous, and ail coals.containiug less than ninety-two per 
centum of flxed carbon and shale, sixty-seven cents per ton of twenty-eight 
bushels, eighty pounda to the bushel." 

The importer claims that the merchandise is entitlëd to free entry 
under section 2, Pree List, par. 523, 30 Stat. 197 (U. S. Comp. St. 
1901, p. 1682), which reads as follows: 

"523. Goal, anthracite, not specially provided for in this act, and coal stores 
of American vessels, but none shall be unloaded." 

The record shows that the entry by the Devonshire was liquidated 
on September 20, 1902, and the entry by the Glencoe was liquidated 
on October 16, 1902, and protest filed by the importers on October 
27, 1902. On January 15, 1903, Congress passed an act substantially 
authorizing the Secretary of the Treasury to make full rebate of du- 
ties imposed by law on ail coal of every form and description im- 
ported into the United States from varions countries for the period 
of one year from and after the passage thereof. Section 2, c. 189, 
32 Stat. 773 (U. S. Comp. St. Supp. 1909, p. 656), provides that the 
provisions of paragraph 415 of the tarifï act of July 24, 1897, "shall 
not hereafter be construed to authorize the imposition of any duty 
upon anthracite coal." Accordingly, the importers claim to be enti- 
tlëd to a refund of the duties paid on the cargoes of the steamers 
Glencoe and Devonshire, amounting to $5,040.66. 

Three objections to the refund are urged by the government in the 
brief submitted : (1) That the coal in fact contained less than 92 per 
cent, of fixed carbon; (2) that the protest on the importation by the 
steamship Glencoe was filed more than 10 days after the entry was 
liquidated ; (3) that the act of January 15, 1903, was not rétrospective 
in its opération. While thèse objections were earnestly controverted 
by the importers, a careful considération of the facts constrains me 

•For other cases see same topic & § kumbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 



PERKIN8 CO. V. UNITED STATES. 937 

to agrée with the board in its findings of fact. The pertinent inquiry 
is, Did the coal contain more than 93 per cent, of fixed carbon? Dr. 
Elliott, for the importers, testified that it did ; he made the test in his 
laboratory on the pier from 64 samples at the time the cargo was dis- 
charged ; but his method of making the analysis is attacked by the gov- 
ernment, in that he did not détermine the percentage of ash contained 
therein, although admitting that such élément, to the extent at least of 
1 per cent., is always présent. Dr. Moore, testifying for the govern- 
ment, extended his examination and used a blast lamp in the crucible, 
burning away al! the carbon, thus ehminating the ash which was prés- 
ent in quantities of 2 per cent. His analysis in its finality showed that 
the coal contained from 84 to 89 per cent, of fixed carbon excluding 
the ash. He fnrther estimated the average of ash in Welsh anthracite 
to be at least 2 per cent. His tcstimony is challenged by the importers 
on the ground of indefiniteness, but some corroboration thereof is 
found in the case of In re Coles (C. C.) 93 Fed. 954, âffirmed 100 
Ked. 442, 40 C. C. A. 478. In that case it was held as an incontro- 
vertible fact that samples of anthracite coal, taken and tested, show 
variation in the amount of fixed carbon ranging from 86 to 94 per 
cent., and the Court of Appeals for the Ninth Circuit, when the case 
came before it for décision said: 

"Ail eargoes of coal whatever, including ail cargoes of anthracite coals as 
thej' come from the mine, or are loaded or imported in ships or dealt in com- 
mercially, contain less than ninety-two per cent, of fixed carbon, although 
sample lumps for custom house, piclied at random from such Imported ear- 
goes, hâve averaged as high as ninety-four per cent In fixed carbon." 

And from prior adjudications by the board (G. A. 5,330, T. D. 
24,393), involving the question of duties on anthracite coal, it appears 
that it was regarded as established that Welsh anthracite coal naturally 
contains less than 92 per cent, of fixed carbon. In view of the fore- 
going testimony and décisions this court is disinclined to disturb the 
décisions of the board on the question of whether anthracite coals 
contained less than 92 per cent, of fixed carbon. Indeed, such finding, 
unless additional évidence is brought in for the considération of the 
court or where the finding is plainly unsupported by the évidence, is 
not reviewable. Leerburger v. United States (C. C.) 113 Fed. 976; 
Vandiver v. United States, 156 Fed. 961, 84 C. C. A. 522; Apgar 
V. United States, 78 Fed. 332, 24 C. C. A. 113. 

The next question is whether the act of January 15, 1903, is rétro- 
active. The words "shall not hereafter be construed to authorize the 
imposition of any duty on anthracite coal" can hâve no relation to 
past importations, and the criticism by the importer of the phrase 
quoted is not maintainable. It is inconceivable that Congress, by the 
use of the word "hereafter," intended to impart to it a past application. 
The statute was enacted after the importations of the coal in question, 
and the language used cannot be construed dififerently than to au- 
thorize a refund or rebate of duties for one year following the passage 
of the act. Hence the provision under which the assessments on coal 
were theretofore levied cannot be construed as to future importations 
so as not to authorize the assessment of any duty on anthracite coal. 
I think that if Congress had intended to authorize a refund of duties 
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On importations upon which the right to levy duties had attached, it 
would hâve expressed such intention in plain words. Reading the 
statute in its ordinary sensé, it seems to me obvions that any other 
construction is precluded than that no duty w^ould be imposed or 
levied on anthracite coal from and after the passage of the act. Such 
a construction of section 3 seems to me to be entirely in consonance 
with section 1, which, as has been stated, empowers the Secretary of 
the Treasury to make the rebate for the period of one year following 
the enactment. 
The décision of the board is afifîrmed. 



TAYLOR PROVISION CD. v. GOBEL. 
(Circuit Court, E. D. New York. August 15, 1910.) 

1. Teadb-Marks and Trade-Names {§ 7*) — Stjbjects or Valid Trade-Marks 

— PORK BOLL. 

Tlie words "Poric E«l]" or "RoU of Porlt," not registered, could net 
be the subject of a valld trade-niark unless they were so well known and 
tlioroughly recognized by the public for a sufficient length of tlme to be 
a distlnetive use of the words. 

[Ed. Note. — For other cases, see Trade-Marks aud Trade-Names, Cent 
Dlg. S 11 ; Dec. 0ig. § 7.*] 

2. Tbadb-Mabks and Trade-Names (§ 95*) — Unfaib Compétition— Packages 

— Peinting. 

Where complalnant put up an article of food made of pork, known as 
"Pork RoU," packed in a cylindrlcal cotton sack or bag, marked with out- 
line letters, défendant could not be guilty of unfair compétition In using 
e cotton bag and similar letters for hls product so as to entltle complaln- 
ant to an Injunction on a prellminary hearing because of the simllarity 
of the letters! where It appeared that they were used to prevent the ink 
from Btrlklng through into the product. 

[Bd- Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dlg. § 95.* 

Unfair compétition, see notes to Seheuer t. Muller, 20 C. C. A. 165 ; 
I^re V. Harper & Bros., 30 C. 0. A. 376.] 

8. Trade-Mabks and TbadEtNames (§ 95*) — Imitation or Package— Article 
CopiED— Pbei,im:inary Injctnction. 

Imitation of complainant's package in the sale of pork roll would be 
sufficient to entltle complalnant to a temporary Injunction only In case 
complainant could show clearly that the article eopied was of a spécifie 
make possessed of a valuablé trade réputation, ;and of an indivldual 
pecullarlty sufficient to Identify it as an article of trade rather than a 
eomnion product of a certain kind, for which there was a gênerai de- 
mand. 

[ÎM. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 108; Dec Dlg. § 95.*] 

4. Tbadb-Maeks AND Teade-Names (§ 95*) — Packages— Similaritt—Teupo- 
bakt Injunction. 

Where complainant's évidence dld not show that the words "Pork RoU" 
as used by hlm, or "Taylor's Pork Roll," In connection with the sale of 
pork In cylindrlcal cotton packages, had acquired a distinct meaning in 
the eyes of the public for the partlcular article of food described before 
défendant put hls product on the market in similar packages, complain- 

*For other cases see same toplc & § nvubbb in Dec. & Am. Digs. 1907 ta date. & Rep'r Indexes 
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ant was not entitled to a preliminary injunction to restraln defendant's 
use of such packages and dressing, 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. i 108; Dec. Dlg. i 95.*] _, ,_ , , , , 

In Equity. Action by the Taylor Provision Company against 
Adolph Gobel for trade-mark infringement. Application by com- 
plainant for temporary injunction. Denied. 

Durand, Mahony & Kreischer, for complainant. 
Einstein, Townsend & Guiterman, for défendant. 

CHATFIEED, District Judge. The complainant is successor to 
one John Taylor, who conducted a provision business for a consid- 
érable time and placed upon the market a food article made of pork, 
packed in a cylindrical cotton sack or bag in such form that it could 
be quickly prepared for cooking by slicing without removal from the 
bag. This préparation was known as "Taylor's Prepared Ham," but 
with the passage of the pure food law by the Congress of the United 
States it became necessary to change the label of this article in or- 
der to avoid a violation of the statute, as it did not consist of ham. 
The complainant therefore adopted the name "Pork Roll," and has 
had large sales of the article under the name of "Taylor's Pork Roll," 
or "Trenton Pork Roll," the préparation still being sold in cotton bags, 
and having red letters in outline printed upon the bags, with a dé- 
tachable paper label, fastened by a rubber band, which paper label 
is in the form of the trade-mark registered by the complainant on the 
31st day of October, 1906. A similar label was also registered on 
March 19, 1907. 

The défendant is a manufacturer of méat products, and has placed 
upon the market a similar article of food, made of pork, resembling 
the Taylor product in its préparation, taste, and use. The defendant's 
productns evidently planned to suprily the same trade as the complain- 
ant's product, and it is apparent from the afEdavits that persons in- 
tending to buy one might be given the other, and even might be 
deceived thereby, as the defendant's product is marked "Roll of Pork," 
and also has an oval détachable label, fastened with a rubber band 
upon the outside of the cotton bag, with red outline type used for 
the marks upon the ba'js. 

The complainant has brought an action, alleging substantially un- 
fair compétition and also a violation of the trade-mark label, but, 
inasmuch as the use of the words "Roll of Pork" (in a manner which 
the complainant allèges is intended and is likely to injure his business 
in the sale of his "Pork Roll") is made the basis of the action, and as 
neither the words "Pork Roll" nor "Roll of Pork" are registered by 
themselves, we can hère disregard any question depending solely upon 
possible infringement of trade-mark. In fact, unless so well known 
and so thoroughly recognized by the public as to be a distinctive name 
for a sufficient length of time, such words could not be the subject 
of a valid trade-mark. The Thaddeus Davids Co. v. Cortland I. Da- 
vids et al. (decided April 18, 1910, C. C. A., Second Cir.) 178 Fed. 

•For other cases see same topic & § ntmbeb in Dec. Sb Am. Digs. 1907 to date, & Rep'r Indeiea 
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801. It might further be noticed that in registering this trade-mark 
the complainant registered the label for a pork roU, the words "Pork 
Roll" evidently being understood to mean a roll made of pork, and 
to be an article of common usage rather than an object needing défini- 
tion or distinctive identification. 

There would seem to be no reason why the défendant should on 
preliminary hearing be held guilty of unfair compétition for using a 
cotton bag or red outline type, instead of solid letters upon thèse bags. 
In the absence of proof to the contrary, the affidavits seem to satis- 
factorily show that the use of bags or sacks for the packing of such 
products, of outline type so as to prevent the ink from striking through 
as when impressed in solid letters, and of red ink in order that any 
possible traces might not show upon the product, are ail old and fre- 
quently used for similar purposes. Such marks upon the bags are 
required under the pure food law. The loose label, fastened with a 
rubber band, is not of itself a trade device of the complainant, and 
the only basis upon which the complainant would seem to hâve any 
reason to charge the défendant with unfair compétition would be 
upon the allégations that the défendant was putting out a similar 
article to meet an identical demand that people ignorant of the précise 
name or careless in purchasing might be deceived, and that the défend- 
ant makes it possible for such déception to be so intentionally and 
unwittingly committed against customers. 

Such imitation would be sufficient for the issuing of a temporary 
injunction if the complainant could show clearly that the article copied 
wàs a spécifie thing, possessed of a valuable trade réputation, and of 
individlual peculiarity sufficient to identify it as an article of trade 
rather than a common product of a certain kind, for which there was 
a gênerai demand. Yale & Towne Mfg. Co. v. Aider, 154 Fed. 37, 
83 C. C. A. 149. The use of the cotton bag, of the red ink type, the 
detached label, and gênerai likeness in the product itself and in the 
methods of packing and marking make it likely that the complainant 
would prevail upon final hearing, if the words "Pork Roll" as used 
by him, or "Taylor's Pork Roll," could be shown to hâve acquired 
for the particular article of food so described, a distinctive meaning 
in the eyes of the public, bef ore the défendant put bis product on 
the market, and unless the article so packed and marked were one 
of free and common use at earlier dates than the imitation. 

Many cases can be cited in which trade-names hâve been held not 
to be ordinary terms and to be identified with a particular product 
sufïiciently not only for the purposes of registration as a trade-mark, 
but also for the purpose of calling the purchaser's attention to some 
particular article merely by the use of the name; and imitation thereof 
has been held to be with wrongful intent and not for legitimate com- 
pétition. Such a name might not only call attention to some particular 
article, but might be so well advertised as to give a trade-name or 
popular appellation to a firm's entiré prOdùcts, and imitation of such 
name, with the intent to put a product upon the market which would 
take the place of the original, would be unfair compétition. But in 
the absence of eonclusive proaf that the words "Pork RoU" had ac- 
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quired more meaning than the words "Pork" and "RoU" would con- 
vey to the ordinary purchaser, and without testimony that the words 
"Pork Roll" are so well known as identifying the particular product 
of the complainant that a like phrase or name should not be used by 
any merchant or butcher who wished to put a préparation of pork 
upon the market for this particular kind of trade, it would not seem 
that a preliminary injunction should issue. 

As the matter stands upon the affidavits, the value of the business 
of the complainant rests upon the popularity of the name "Taylor," 
due to the réputation which that particular product has because of 
appealing to individuâl tastes. There is no évidence that the de- 
fendant's product is similar to the complainant's roll and to nothing 
else; that is, that no similar product has been commonly made by 
the trade, and the court is not prepared to enjoin an apparently solvent 
and responsible défendant merely because careless or unscrupulous 
dealers might substitute one product for the other. If the proof 
showed that this was the purpose of placing the product upon the mar- 
ket, such relief ought to follow ; but that can hardly be determined 
upon preliminary hearing upon the situation hère presented. 

The motion will be denied. 



X LOEW'ENTHAL & CO. v. UNITED STATES. 

SUNDHEIMER BROS. v. SAME. 

(Circuit Court, S. D. New York. August 4, 1910.) 

Nos. 5,502, 5,503. 

CusTOMS DtiTiEs (§ 35*) — Classification— "Galloons ob Teimmings." 

The provision in Tariff Act .Tuly 24, 1897, e. 11, § 1, Scliedule L, par. 
390, 30 Stat. 187 (U. S. Conip. St. 1901, p. 1670), for galloons or trimmings, 
Includes narrow strips of silk having interwoven thereon ornamental de- 
signs, wtticli are chiefly used to decorate and embellish women's apparel. 
[Ed. Note. — For ottier cases, see Customs Duties, Cent. Dig. S 110; Dec. 
Dig. § 35.* 

For otlier définitions, see Words and Plirases, vol. 8, p. 7109.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below affirmed the assessment of duty by the collector 
of customs at the port of New York. Affirmed. 

The opinion filed by the Board of General Appraisers, G. A. 6,909 
(T. D. 29,761), reads as follows: 

FISCHER, General Appraiser. The merchandlse consists of lengths of nar- 
row woven fabrics of silk, classified as silk trimmings or galloons under Tariff 
Act July 24, 1897, c. 11, i 1, Schedule L, par. 390. Thèse narrow woven strips 
hâve superlmposed ornamentations of a différent color from the ground fabric 
worked thereon. and some of the articles hâve scalloped edges. Duty was as- 
sessed at the rate of 60 per cent, ad valorem, and the marchandise is elalmed 
by the importers to be dutiable (1) under paragraph 389, as bandings or beit- 
ings ; or (2) under paragraph 391, as manufactures of silk on the ground that 
the goods are ribbons. 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This Identical question hàa been passed upon by the courts In the Second 
Circuit and in regard to merchandlse differlng In no particular from the ex- 
hlbits that we hâve before us In the cases at bar. In Naday v. U. S. (C. C.) 
155 Fed. 308, T. D. 38,329, the court sald: "It has become well established 
that ribbons that must be made up lato bows, rosettes, and the llke before 
belng used for the purpose of trimmlng or ornamentatlon are not to be in- 
cluded under the provisions of paragraph 391 as trimmings ; but if the article 
in question Is manufaetured wlth ornamentatlon and wlth characterlstlc de- 
sign, to be used as a trimmlng and Intended to be seveed dlrectly upon a gar- 
ment, wlthout being made Into something else before belng appended thereto, 
It Is speciflcally provlded for jn paragraph 381 as a trimmlng." Thls rullng 
applies dlrectly on the so-càlled ribbons that we hâve before us. It afflrmed a 
rullng of the Board, G. A. 5,923 (T. D. 26,049), whereln such merchandlse was 
held to be dntlable under paragraph 390 as "trimmings" or "galloons." The 
décision of the Circuit Court was afflrmed in Naday v. U. S., 164 Fed. 44, 90 
C. C. A. 462, T. T>. 29.252. Note also rulings of the Circuit Court followlng the 
Naday Case (sults 3,916-7, 3,919-21, and 4,039; T. D. 28.330). 

The rnle of stare declsls puts upon the Importers in thèse cases the burden 
of provlng dearly by new évidence that the prevlous rulings were wrong. In 
an apparent effort to meet this, it is sought to distingulsh between articles of 
the kind hère In question shipped from Gtermany and similar articles shlpped 
from France. The former may be termed the "Barmen" varlety and the lat- 
ter the "St. Etienne." The eixhlbits In the case represent both kinds. We are 
of the opinion that no distinction can be drawn. We find from the testimony 
and the samples in évidence that the goods are narrow wbven fabrics com- 
posed of sllk, wlth ornamental designs worked thereon, used in the trimmlng 
and adornment of women's garments; and we find further from the testi- 
mony hère offered that thèse silk articles were at and prlor to the passage of 
the présent tarife act known, generally dealt In, and commerclally recognized 
as "galloons" or "trimmings." The coliector's assessments are affirmed; the 
protftsts being hereby overruled. 

Comstock & Washburn, for petitioners. 
D. Frank Lloyd, for the United States. 

HAZEL, District Judge. The merchandise in question was prop- 
erly assessed for duty as silk trimmings or galloons under paragraph 
390 of the tarifï act of 1897, and I am content to afhrm the board 
on its opinion. The additional testimony by the importers in this 
court teriding to show that the articles were not galloons or trimmings, 
and were in fact commercially known as bands, fancy bands, Per- 
sian bands or ribbons, is in conflict; the witnesses for the govern- 
ment testifying that they were trimmings and were similar to the 
goods involved in the case of Naday v, United States, 164 Fed. 44, 
90 C. C. A. 463, T. D. 29,352, No. 3,918. In that case the Circuit 
Court of Appeals decided that similar articles were galloons or trim- 
mings within the trade meaning. 

The articles before the court are narrow strips of silk having inter- 
woven thereon ornamental designs, and are chièfly used to decorate 
and embellish women's apparel. The silk strips in the Naday and 
Fleischer Cases, exhibited to this court, were probably not as wide 
as the silk strips in suit nor as bizarre in design. But there is no 
•çubstantial différence in quality, texture, or appearance; and, more- 
over, I agrée with the witnesses for the government that the goods 
are known in trade as "trimmings." 

The décision of the Board of General Appraisers is affirmed. 
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In re NEW AMSTERDAM MOTOR CD. 
(District Court, S. D. New York. July 23, 1910.) 

1. Bankbuptcy (I 7*) — Statutes. 

The act of Congress of 1910, amending Bankr. Act July 1, 1898, c. 541, 
30 Stat 544 (U. S. Comp. St. 1901, p. 3418), was uot intended to be rétro- 
active. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 7.*] 

2. Bankbuptct (§ 195*) — Liens— Attachment— Execution. 

An attachment or exécution levied against a corporation net In the 
classes mentioned in Act Cong. Peb. 5, 1903, c. 487, 32 Stat. 797 (U. S. 
Comp. St Supp. 1909, p. 1308), amendlng Bankr. Act July 1, 1898, c. 541, 
30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), created an unconditional 
right of payment out of the property levied on and an actual lieu not sub- 
ject to be defeated by bankruptcy adjudication. 

[EM. Note. — For other cases, see Bankruptcy, Dec. Dig. § 195.*] 

3. Bankbtjptcy (§ 38*) — Act of Bankeuptcy — Consent to Adjudication— 

VOLUNTABY PeOCEEDINQS. 

Where a corporation within the classes mentioned in Act Cong. Feb. 
5, 1903, a 487, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 1308), amend- 
lng Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
3418), passed a resolution consentlng to be adjudicated a fcankrupt in in- 
voluntary proceedlngs instituted against it, such proeeedings tUereupon 
In substance became voluntary proceedlngs, though Involuntary In form. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 38.*] 

In the matter of tlie New Amsterdam Motor Company, bankrupt. 

Herman Goldman, for judgment creditor. 
Thomas & Oppenheimer, for bankrupt. 

HAND, District Judge. I think that the amendments of 1910 were 
not intended to be rétroactive, in spite of the change in phraseology 
from section 70 of the original act (Act July 1, 1898, c. 541, 30 Stat. 
56G [U. S. Comp. St. 1901, p. 3451]), as I shall show below. An at- 
tachment or exécution levied against a corporation not in the classes 
mentioned" in the amendments of 1903 (Act Feb. 5, 1903, c. 487, 32 
Stat. 797 [U. S. Comp. St. Supp. 1909, p. 1308]) created an uncondi- 
tional right of payment out of the property levied on, an actual lien 
not subject to defeat by bankruptcy adjudication of any sort. Un- 
der well-settled rules I should construe the statute so as not to afifect 
such a right unless the language clearly requires it. Auffmordt v. 
Rasin, 102 U. S. 630, 26 L. Ed. 262, Murphy v. Murphy, 126 lowa, 
57, 101 N. W. 486, and In re Lee, 14 Nat. Bankr. R. 89, Fed. Cas. No. 
8,179, are the nearest cases, and bear out this construction, although 
none is exactly on ail fours with this case. 

The only ground for doubt in my mind is because section 70 of 
the act of 1898 contained a provision that no involuntary pétitions 
should be filed within four months of the passage of the act and no 
voluntary pétitions within one month. Although I can find nothing 
on it in the books, there can be little doubt that a lien within three 
months prior to July 1, 1898, would hâve been invalidated under the 

*For other cases see same topic & § numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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old act by a voluntary pétition. Section 70 may be read, therefore, as 
expressly providing against the rétroactive efïect of the act generally, 
and it might be argued that the subséquent amendments, which had 
no such clause, were on that account intended to be rétroactive. Even 
if this was so, I think it would be more in conformity with the usual 
canon to construe the words ex abundanti cautela; but it is not so. 
Section 70 was necessary to give the statute a limited rétroactive ef- 
f ect ; i. e., as to voluntary pétitions, but not as to involuntary péti- 
tions. Therefore, construed as a limited rétroactive clause, the omis- 
sion of any analogue in either amendment is no ground for inference 
that they were meant to hâve a rétroactive effect, and they may be 
construed as any other act should be construed. 

If the corporation was within the scope of the amendments of 1903, 
it could hâve become bankrupt by passing a resolution that it was 
willing to be so adjudged. In short, although the form was involun- 
tary, the substance of such proceedings was voluntary. The inquiry 
may therefore be confined merely to whether the bankrupt was with- 
in the old act, and need not include whether it had in fact committed 
an act of bankruptcy. It is clear enough from the papers that the 
conditions had already arisen which would hâve invalidated the lien 
if the corporation was within the amendments of 1903. 

Take a référence upon the question whether the corporation was 
one which could formerly hâve been adjudicated. 



In re ULLMAN et al, 
(District Coort, S. D. New York. July 25, 1910.) 

1. Bankeuptcy (§ 387*) — ^Composition. 

A composition of a bankrupt with creditors Is at once a settlement and 
a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 607-616; 
Dec. Dlg. § 387.*] 

2. Bankruptcy (§ 377*) — Composition— Individual Composition bt Consent 

OF FIRM CEEDITOES. 

A composition of a bankrupt partner of a bankrupt flrm Indlvidually, 
wlthout the consent of a majorlty In number and amount of his individ- 
ual creditors, cannot be efCected by the consent of the firm creditors, 
though the consenting majorlty be more than a majorlty of number and 
amount of ail creditors, flrm and individual ; Bankr. Act July 1, 1898, c. 
541, § 5f, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424), providing that the 
net proceeds of the partnership property shall be appropriated to the pay- 
ment of partnership debts, and the net proceeds of the Individual estata 
of each partner to the payment of hls individual debts. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 377.*] 

In the matter of Louis Ullman and others, individually, and com- 
posing the firm of L. Ullman & Sons. Proceedmgs for confirmation 
of composition. Affirmed in part, and proceedings dismissed in part. 

Olcott, Gruber, Bonynge & McManus, for bankrupt Ullman. 
Goodale & Hanson, for objecting creditors. 

•For other casea see >ame topic & i nitmbeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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HAND, District Judge. The only point raised on this confirmation 
of a composition with firm and individual creditors is whether the 
court has the power to entertain a composition of a partner individual- 
ly without the consent of a majority in number and amount of his in- 
dividual creditors. The firm has in the case been adjudicated, and 
so has the partner. A composition of the firm creditors has been 
efifected, and is now confirmed without opposition. In the offer of 
composition was also a provision for composition with the individual 
creditors, and that the master has reported on favorably, but without 
the consent or approval of a majority of the individual creditors. 
No question has been raised that the offer is single, and, therefore, 
may not be accepted in part and rejected in part. I shall therefore 
treat the offers as separate, and consider the bare question of whether 
an individual composition may be effected by the consent of the firm 
creditors, if the consenting majority be more than a majority of num- 
ber and amount of ail creditors, firm and individual. 

No one has been able to find any authority, except some obiter re- 
marks of Judge Gresham under the act of 1867 (In re Spades, Fed. 
Cas. No. 13,196), which make against the right to compel such a com- 
position. A composition is at once a settlement and a discharge. So 
far as the élément of discharge goes, the consent of the majority binds 
no one, because any single créditer, hère a single individual creditor, 
could stop the whole composition, if he could prove any facts upon 
which a discharge should be denied. The only material élément, 
therefore, is that of the settlement of the estate. 

In this case the firm creditors hâve no interest whatever in the in- 
dividual estate, under Bankr. Act July 1, 1898, c. 541, § 5f, 30 Stat. 
548 (U. S. Comp. St. 1901, p. 3424). The question is simply whether 
they may compel the individual creditors to submit themselves to the 
court's décision upon whether their own property shall be given back 
to the bankrupt upon an oflfer satisfactory to the firm creditors and 
unsatisfactory to themselves. The question is to my mind answered 
as soon as it is stated. If this be the law, it must work against the 
firm creditors also, if they be few and small, and the individual cred- 
itors outvote them. Grotesque cases readily occur to one, in which 
the injustice would be too obvions for any toleration, were it not that 
the court would protect any class from plain spoliation. 

But it is not enough that the court will do this. The act does not 
mean the court to step in at ail till the majority of those interested 
agrée. Now, the majority of the firm creditors care only about what 
they get as compared with the firm assets. For the individual cred- 
itors they cannot, of course, be supposed to hâve any concern. If 
they are unanimous and outnumber the individual creditors, the court 
has not had the consent of anybody to the terms offered to the individ- 
ual creditors. There is no presumption at ail that it is fair to them. 
and the whole matter becomes one for the court's discrétion. The act 
certainly never meant to effect compositions in that way. 

The case is especially a proper one for the application of the theory 
of a firm entity. I do not say that it would be so, if under section 5f 
the firm creditors had been allowed to prove against individual assets. 
180 F.— 60 
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That provision seems never to hâve been used. I£ the entity theory 
were consistently carried out, there should be a proof for deficiency 
on firm debts against the individual assets. As that, however, con- 
tradicts the long history of bankruptcy administration, and is not sug- 
gested hère, the firm creditors may be said to hâve no interest in the 
individual assets. 

The report of the master will be confîrmed as to the firm, and the 
proceedings for composition of the individual estate be dismissed. 



In re KITTLB. 
(Circuit Court, S. D. New York. July 23, 1910.) 

1. Gband Juet (§ 33*) — Supervision— Evidence. 

ïhe évidence that shall be recelved before a grand jury Is not subjeet 

to judlclal control. 

[Ed. Note. — For other cases, see Grand Jury, Dec. Dlg. § 33.* 
Eeview by trial court, of évidence glven before grand jury, eee note 

to McGregor v. United States, 69 O. 0. A. 488.] 

2. Gkand Jubt (§ 36*) — Supervision— Witnebses. 

ïhat a wltness called to testlfy before a grand Jury Is înterrogated 
with référence to an offense against the Sherman act (Act July 2, 1890, 
c. 647, 26 Stat. 200 [U. S. Comp. St. 1901, p. 3200]), which is the sub- 
jeet of a crime and of an offense laid in an exlstlng Indlctment, does 
not confer on the wltness a privilège to refuse to testlfy, as an answer 
when given Is a complète bar to the pendlng prosecutlon, or any further 
prosecution for the offense, if it be pertinent to the subject-matter. 

[Ed. Note.— For other cases, see Grand Jury, Dec. Dlg. § 36*] 

3. WiTNESSBS (§ 304*) — Self-Incriminating Testimont— Privilège oï" Wit- 

HESS. 

The Gonstltutlonal privilège of a wltness against incrimination can- 
not be claimed, if ail prosecutlon is barred from the date of th« tes- 
tlmony, regardless of whether he bas been indicted or not. 

[Ed. Note. — For other cases, see Wltnesses, Dec. Dlg. § 304.*] 

4. Cbiminal Law (§ 42*) — Privilège— Immunitï— Sherman Act. 

ïhe provision ui the act feiauciug luimunity to a wltness testifylng to 
violations of the Sherman act (Act July 2, 1890, c. 64T, 26 Stat. 209 [U. 
S. Comp. St. 1901, p. 3200]) Is not rétroactive; the constltutional guaranty 
belng satlsfled by a construction that the wltness is not: subjeet to future, 
prosecution after givlng hls testimony. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§45-48; 
Dec. Dig. § 42.*] 

In the matter of Charles Kittle. Pétition to relieve petitioner from 
examination. Denied. 

Joline, Larkin & Rathbone, for petitioner. 
Félix Frankfurter, Asst. U. S. Dist. Atty. 

HAND, District Judge. The first point of the petitioner is cer- 
tainly not valid. I cannot say what the purposes of the grand jury 
are in this inquiry; The mère fact that the names in each indictment 
are the same is of no conséquence whatever. The same défendants 
may very well hâve committed two crimes, even two crimes against 

•For other cases see same toplc & S numeep, in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Sherman act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]). Since the proceedings of the grand jury are not 
open to scrutiny, and certainly will never become so, so far as I can 
lawfully prevent, I cannot say that they are about to indict the same 
défendants for the same offense. Nor, even if I could, should I try 
to interfère with their proceedings. Their bills are at most only ac- 
cusations, and when they are found the courts will deal justly with the 
défendants and prevent their being twice harried. 

One purpose of the secrecy of the grand jury's doings is to insure 
against this kind of judicial control. They are the voice of the com- 
munity accusing its members, and the only protection from such ac- 
cusation is in the conscience of that tribunal. Therefore, except in 
sporadic and ill-considered instances, the courts hâve never taken su- 
pervision over what évidence shall corne before them, and, with certain 
not very well-defined exceptions, they remain what the Grand Assize 
originally was, and what the petit jury has ceased to be, an irrespon- 
sible utterance of the community at large, answerable only to the gên- 
erai body of citizens, from whom they come at random, and with 
whom they are again at once merged. A court shows no punctilious 
respect for the Constitution in regulating their conduct. We took 
the institution as we found it in our English inheritance, and he best 
serves the Constitution who most faithfuUy follows its historical sig- 
nificance, not he who by a verbal pedantry tries a priori to formulate 
its limitations and its extent. So much for the first point. 

The second point is of the scope of the immunity clause in the Sher- 
man act. The argument is that, since the immunity prescribed by the 
act includes prosecution, it is too late to question any one after he has 
been indicted, because part of the considération for his testimony has 
already been taken from him. Ail this rests upon the assumption that 
I must infer that the présent inquiry relates to the subject-matter of 
the présent indictment, and that I should not hâve the right to do till 
the questions were asked. However, as in ail probability they do re- 
late to that subject-matter, I may as well dispose of it now, though 
out of order, and so obviate at least some of the constant recourse to 
the court. Therefore I shall assume that the inquiry is of the subject- 
matter of some crime, and, indeed, of the crime laid in the existing 
indictment. When so questioned, the witness must answer. Brown v. 
Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L,. Ed. 819. And, when 
given, his answer will thereafter protect him from further prosecu- 
tion. It will be a good bar to this very pending prosecution, if it be 
pertinent to the subject-matter. 

The petitioner's theory goes further than this, and requires that the 
government should elect at the outset whether the person is to be wit- 
ness or défendant, and, having once elected, that it should remain 
consistent. We must remember at the outset that the question raised 
has nothing whatever to do with the constitutional privilège against 
incrimination, because that privilège could not be claimed, if ail pros- 
ecution were barred from the date of the testimony (Brown v. Walker, 
161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819), regardless of whether 
the witness had already been indicted or not. The only necessary pro- 
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tection is that by no peradventure could the disclosure resuit în con- 
viction (Mr. Justice Day, obiter, in Heike v. United States, 217 U. S. 

425, 431, 30 Sup. Ct. 439, 54 L. Ed. ), and to provide against that 

possibiiity it was enough to forbid any future criminal proceedings as 
soon as the testimony came out. 

The question is, therefore, of the meaning of the statute, not of the 
scope of the Constitution. Is there any ground for saying that the 
bargain with the witness is, as it were, rétroactive, so that he cannot 
get his quid pro quo by testifying, if he has already been indicted? I 
think not. As I hâve said, the statute would be constitutionally broad 
enough, if it forbade any future prosecution, and its scope is fairly 
inferable from its purpose. As the purpose was only to compel such 
testimony, and the Constitution was satisfied by the more Hmited 
construction, the fairer interprétation of the will of Congress is that 
it went no further than it bad to go, and that they meant to give only 
a future immunity. No one has found any authority upon the ques- 
tion, but r think there can be small doubt of the correctness of this 
construction. 

The pétition is denied, and the petitioner directed to be sworn at 2 
o'clock on Tuèsday, July 26, 1910. 



UNITED RAILROADS OF SAN FRANCISCO v. CITT AND COUNTÏ OF 
SAN FRANCISCO et al. 

(Circuit Court, N. D. Callfornia. July 18, IDIO.) 

No. 15,149. 

INJUNCTION (5 137*) TEJfPOBAET ReSTRAINING ORDEK— RIGHT TO. 

Under Rev. St. § 718 (U. S. Comp. St 1901, p. 580), providliig for a 
temporary restraining order only when danger of irréparable in jury Is 
apparent, and under Circuit Court rule 30, providing that such order 
shall be granted without notice only when such danger exists, a munie- 
Ipaiity should not be temporarlly restralned without notice, at the suit 
of a Street rallway company, from taliing furtlier proceedings to con- 
struct a competing road, where the bill fails to show that any threatened 
injury is 11k ely to resuit before a hearlng on the application can be had. 

lEd. Note. — For other cases, see Injunetlon, Cent. Dlg. §§ 307-309; 
Dec. Dig. § 137.*] 

In Equity. Bill by the United Railroads of San Francisco against 
the City and County of San Francisco and others. On application 
for temporary restraining order. Application denied. 

Wm. M. Abbott, Joseph D. Redding, and Tirey L,. Ford, for com- 
plainant. 

Percy V. Long, City and County Atty., and Thomas É. Haven, for 

respondents. 

VAN FLEET, District Judge. Complainant has presented and 
filed in this court its bill in equity seeking to enjoin the défendant 
municipality, its mayor and board of supervisors, and certain other 

*For other cases see same toplc & i kdmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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officers from taking further proceedings looking to the construction 
and equipment of a street railroad upon certain streets of this city, 
commonly designated and referred to as "the Geary Street road," to 
be owned, operated, and conducted as a street railroad by the défend- 
ant city and county under its municipal authority. Application is 
made upon the bill for an order upon défendants to show cause why 
an injunction pendente Hte should not issue, and that in the meantime, 
and until a hearing can be had upon the application, a temporary re- 
straining order issue without notice to the défendants to stop further 
prosecution of the project. 

The application for a temporary restraining order is the only matter 
for présent considération, since the order to show cause will usually 
issue as of course. The statute provides (section 718, Rev. St. [U. S. 
Comp. St. 1901, p. 580]) that a temporary stay order may be granted 
upon application for an injunction only where "there appears to be 
danger of irréparable injury from delay" ; and rule 30 of this court, 
made in pursuance of that section, provides that no such restraining 
order shall be granted without notice to the other side "unless it shalî 
clearly appear from spécifie facts shown by affidavit or by the verified 
bill that irréparable damage will resuit to the applicant before the 
matter can be heard on notice." 

An examination of the averments of the bill in the light of thèse 
requirements fails to disclose a case which would authorize this feature 
of the relief asked. The bill proceeds upon the theory that the pro- 
ceedings being taken by the city authorities looking to the building of 
the road in question are in violation of certain contract relations al- 
leged to exist between complainant and the défendant municipality, 
growing out of franchises heretofore granted complainant and its pred- 
ecessors in interest for the construction and opération of street rail- 
roads within the city and county, and that the further prosecution of 
such proceedings will tend to impair the obligation of those contracts, 
destroy the value of complainant's rights thereunder, and deprive it of 
its property without due process of law, in contravention of the Con- 
stitution of the United States. 

As indicated, we are not at présent concerned with the merits of the 
controversy as they may be eventually presented for détermination, 
but only with those averments of the bill which would tend to disclose 
irréparable injury to resuit to complainant if défendants be not re- 
strained pending a hearing. In this respect the bill is essentially lack- 
ing in any tangible détail. It proceeds with a récital of the various 
steps taken by the city authorities, beginning with the adoption on 
October 26, 1909, of a bill or ordinance "determining and declaring 
that the public interests and necessity demand the construction of 
street railways upon and along the following streets, to wit," defining 
the project in question, and including the adoption at a spécial élection 
of a proposed bond issue for its prosecution. It is then alleged "that, 
unless restrained and enjoined from so doing as herein prayed, the 
défendants threaten to and will proceed to construct and operate a 
street railroad in the city and county of San Francisco" as projected, 
and that unless such construction be enjoined the city will proceed to 
build said road, "and will cause continued and irréparable injury to 
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your orator, and will occasion a constantly occurring grievance and 
injury against which your orator is without recourse, except by inter- 
vention of this honorable court" ; and it is alleged "that said proceed- 
ings will depreciate the value of your orator's property, will decrease 
the value of its bonds, will impair the obligations of the contract en- 
tered into by the state of California, through the authority delegated 
by it to the city and county of San Francisco," etc., and will take com- 
plainant's property without due process of law. 

While it may well be that thèse averments are quite sufficient to 
show that complainant will be injured if its theory of its wrongs be 
finally established as a correct one, they entirely f ail to show that any 
threatened injury from défendants' proceedings is so imminent that 
it is likely to resuit before a hearing on its application may be had, nor 
that it cannot as well be prevented after an opportunity for défendants 
to be heard as now. There are no averments to show when the next 
steps are proposed or threatened to be taken, or that they can or wiU 
be taken before a hearing may be had and determined ; and there is, 
therefore, an entire want of that showing of threatened irréparable 
injury required by the statute as a basis for the order asked, since no 
injury, however threatened, is irréparable which may be prevented be- 
fore it occurs. 

The application for a temporary restraining order will therefore be 
denied. An order to show cause why a temporary in iunction should 
not issue will be granted, returnable on Monday, July 25, 1910, at 
10 a. m. 



POIXITZ V. WABASH R. CO. et al. 
(Circuit Court, S. 0. I^ew York. Aprll 7, 1910.) 

1. JuDGMENT (|§ 299, 342*) — Amendment— Time— End or Tebm. 

Courts of the United States hâve no power to vacate or amend thelr 
own judgments for errors of law or fact after the term. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 583, 668 ; Dec. 
Dlg. §1299, 342.*] 

2. Judgment (I 342*)-^Vacatioh— Jubisdiction. 

Where a fédéral court had no jurlsdlctlon to render a Judgment as 
subsequently determined by the Circuit Court of Appeals, the Circuit 
Court from which the appeal was taken had inhérent power thereafter to 
vacate the Judgment after the term and after the time to appeal had 
explred. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 668; Dec. Dlg. 
1 342.*] 

Suit by James Pollitz against the Wabash Railroad Company and 
others. On niotion to vacate an, order sustaining demurrer of the 
défendant Metropolitan Trust Company of New York, and a judg- 
ment dismissing the bill, and to reinstate that company as a défendant 
in the cause and remand it to the state court. Motion to vacate the 
judgment allowed. 

"For other cacés see same toplc & § numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r ladezeg 
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'Stephen M. Yeaman and J. Aspinwall liodge, for complainant. 
Parsons, Closson & Mcllvaine, for défendant Metropolitan Trust 
■Company. 

WARD, Circuit Judge. The complainant moves to vacate an order 
sustaining the démarrer of the défendant the Metropolitan Trust 
Company of the city of New York, and a judgment dismissing the 
bill as to it; also to reinstate the company as a défendant in the 
cause and remand it to the state court. 

The material facts are as follows : February, 1.907, the complain- 
ant moved to remand the cause, which motion was denied. 153 Fed. 
941. Thereafter ail the défendants demurred to the bill. The demur- 
rers were overruled except that of the Metropolitan Trust Company; 
the bill being dismissed as to it January 10, 1908. From this judg- 
ment the complainant took no appeal, and his time to do so has long 
since expired. Thereafter the other défendants fîled answers, and 
January 25, 1909, final judgment was entered dismissing the bill of 
complaint. From this judgment the complainant appealed to the 
Circuit Court of Appeals, which handed down a mandate directing 
the Circuit Court, among other things, to remand the cause to the 
Suprême Court of the state of New York. 176 Fed. 333. February 
28, 1910, Judge Ray entered the order of the Circuit Court under the 
•mandate against the défendants, who were parties to the record on the 
appeal to the Circuit Court of Appeals, specially providing that it 
should not apply to the défendant the Metropolitan Trust Company. 

It is true, as counsel for the Metropolitan Trust Company contend, 
that courts of the United States hâve no power to vacate or amend 
their own judgments for errors of law or fact after the term has 
passed (Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797 ; Phillips 
V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 1013), but ail 
courts hâve the inhérent power to vacate at any time their own 
judgments rendered without jurisdiction (Black on Judgments, § 307; 
Freeman on Judgments, § 98 ; Harris v. Flardeman, 14 How. 334, 14 
L. Ed. 444; Kingsbury v. Buckner, 134 U. S. 650, 10 Sup. Ct. 638, 
33 L. Ed. 1047; Shuford v. Cain, 1 Abb. U. S. 302, Fed. Cas. No. 
13,823; United States v. Wallace [D. C] 46 Fed. 569; Bruce v. 
Strickland, 47 Ala. 192 ; Baker v. Barclif t, 76 Ala. 414 ; In re Col- 
lège Street, 11 R. I. 472). 

Under the ruling of the Circuit Court of Appeals, the Circuit 
Court was without jurisdiction to render the judgment in question. 
It is too late for the complainant to appeal from it, and to allow it to 
stand and regulate the rights of the parties would be an absurdllty. 
It must be treated as a nullity, and I will grant the motion to vacate it. 

If the complainant thinks himself entitled to further relief, he must 
apply to the judge who entered the order to remand. Motion to 
vacate the judgment granted. 
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CHARIiES B. HIRES CO. v. XEPAPAS. 
(Circuit Court, D. Soutli Carolina. July 1, 1910.) 

Thade-Marks and Teade-Names (§ 61*) — Infkingement. 

Complainant manufactured two préparations for making root béer. 
One was in syrup form, to be prepared as a beverage by tbe addition of 
carbonated water, and the other was an extract Intended to be prepared 
as a beverage by the addition of sugar and water and fermented witb 
yeast. Oomplainant had extensively advertised its fountain syrup prép- 
aration, and the beverage prepared therefrom was called by consumers 
"Hires" or "Hires Root Béer." Défendant purchased the extract, and 
made a beverage therefrom by the addition of simple syrup and carbon- 
ated water, without following the directions to prépare It by fermenta- 
tion with yeast, and sold the beverage as "Hires" or "Hires Root Béer." 
Held, that defendant's action eonstituted a violation of complalnant's 
trade-name rights in the name "Hires." 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
DIg. § 61.*] 

In Equity. Action by the Charles E. Hires Company against Nich- 
olas John Xepapas. Judgment for complainant. 

Oliver Mitchell, for complainant. 
Wm. H. Townsend, for défendant. 

BRAWLEY, District Judge. The complainant is a manufacturer of 
two préparations used for making root béer. One is prepared in syrup 
form, ready to be prepared as a beverage by the simple addition of 
carbonated water. The other préparation is an extract intended to be 
prepared as a beverage by the addition of sugar and water and fer- 
mented with yeast. The complainant has extensively advertised its 
fountain syrup préparation, and the beverage prepared therefrom is 
called for by the ultimate consumers as "Hires" or "Hires Root Béer." 
The défendant purchases the extract made by the complainant, and 
makes a beverage therefrom by the addition of simple syrup and car- 
bonated water, without following out the directions of the complain- 
ant to prépare it by fermentation with yeast. 

Both articles bear the complainant's trade-mark and trade-name 
Hires ; it being indorsed upon the package containing the extract that 
it is the same article formerly put up under the name of "Hires Im- 
proved Root Béer." It appears from the testimony in this case that 
the défendant purchased the extract above mentioned, and prepared 
a beverage therefrom by the addition of a sugar syrup and carbonated 
water, which he sold in answer to calls at bis fountain for "Hires" or 
"Hires Root Béer." 

While a purchaser of "Hires Root Béer," or household extract, un- 
doubtedly would hâve the right to resell the extract as an extract, 
under the trade-mark it bears, there seems no reason why he should 
use the complainant's trade-name "Hires" or "Hires Root Béer," in 
selling the beverage which he (the défendant) makes from this extract, 
since the beverag'e is an article entirely distinct from the extract which 
is used in making it — a beverage made by the défendant, and not by 

•For other casé^ see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the complainant. No authority can be implied for applying the com- 
flainant's trade mark or name in selling the beverage f rom the f act that 
Ihc complainant's root béer flavoring extract is used as one of the in- 
grédients of the beverage made by the défendant. 

It appears, therefore, that the defendant's acts are a violation of the 
complainant's trade-name rights in the word "Hires." 

A decree may be prepared in conformity with this opinion. 



SCHRADER & EHLERS v. UNITEO STATES. 

(Circuit Court, S. D. New York. July 1, 1910.) 

No. 5,178. 

CUSTOM.S DuTiES (§ 26*) — Classification — "Penholders" — Incomplets 

FOUKTAIN PëNS. 

Fountaln pens without the pen points are not "penholders," within the 
meaning of Tariff Act Julv 24, 1897, c. 11, § 1, Schedule C, par. 187, 30 
Stat. 166 (U. S. Comp. St. 1901, p. 164,5). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 26.*] 

On Application for Revievir of a Décision by the Board of United 
States General Appraisers. 

The décision below related to article,s which were claimed by the im- 
portera to be dutiable as "penholders," under Tarifï Act July 24, 1897, 
c. 11, § 1, Schedule C, par. 187, 30 Stat. 166 (U. S. Comp. St. 1901, p. 
1645). The Board of General Appraisers overruled this contention, 
holding that the articles had been properly assessed as manufactures 
of hard rubber, under Schedule N, par. 450, 30 Stat. 193 (U. S. Comp. 
St. 1901, p. 1678), of said act. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. Atty. Gen. (Charles D. Lawrence, Sp. Atty., 
of counsel), for the United States. 

HAZEI/, District Judge. The articles in question are fountain pens 
without the pen points, and not "penholders," as that term is com- 
monly understood in trade and commerce. According to the Century 
Dictionary a penholder consists of — 

"A holder for pens or pen points ; a handle or stock, with a device for re- 
taining the pen; usually socket of métal." 

There is no satisfactory évidence in the record to show that the ar- 
ticle has any différent commercial understanding. Duty was properly 
assessed at 35 per cent, ad valorem, under paragraph 450 of the tariff 
act of 1897, as manufactures of hard rubber. 

The décision of the Board is afifirmed. 

*For otber cases see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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RIVER & HARBOR IMPEOVEMENT CO. v. PHIIADELPHIA & R. RY. CO. 

(District Court, E. D. Pennsylvanla. June 1, 1910.) 

No. 41. 

Collision (§ 74*) — Tuâ and Anchored Scow— Patjlt of Moving Vessel. 

A tiig held solely in fault for a collision in the nlglit witli a dump scow 
anchored in a proper place on the eastem side of the Delaware river ; 
a prépondérance of the évidence showing that the scow was displaying a 
proper anchor light. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 104; Dec. Dig. 
I T4.*] 

In Admiralty. Suit by the River & Harbor Improvement Company 
against the Philadelphia & Reading Railway Company. Decree for 
libelant. 

Henry R. Edmunds, for libelant. 
James F. Campbell, for respondent. 

J. B. McPHERSON, District Judge. About half past 4 o'clock in 
the morning of December 27, 1908, the respondent's tugboat Penllyn, 
while towing a loaded car float down the Delaware river upon a course 
which led through the Greenwich anchorage ground on the eastern side 
of the river, came into collision with a dump scow belonging to the li- 
belant. The scow was anchored to a permanent and well-known buoy 
in front of the libelant's yard. The night was dark and slightly hazy, 
but was clear enough to permit lights to be seen at about the usual 
distance. The scow was sunk at her moorings, and was afterwards 
raised and repaired. Asidè from the presumption of négligence which 
is always to be charged against a moving vessel when she collides with 
a vessel at rest, there is other évidence quite sufficient to establish the 
fault of the tug. It need not be discussed, however, since her négli- 
gence is admitted ; the Only question being the disputed point whether 
the scow had a proper anchor light set and burning at the time of the 
collision. About this matter the évidence is conflicting, but in my opin- 
ion it prepohderates in favor of the libelant; and accordingly I find 
as a fact that a proper anchor light was displayed and burning on board 
the scow from the afternôon of December 36th, wheii she was moored, 
until after the collision on the following morning. In her position, she 
was not obliged to maintain an anchor watch ; and, as no other fault 
than the absence of a proper light is charged against her, the libelant 
is entitled to a decree. 

No objection to the claim for damages was presented, either at the 
hearing or in the respondent's brief , and the amount of the claim may 
therefore be embodied in the decree, unless the respondent should sig- 
nify its désire for the appointment of a commissioner. 

•For otter caseg see same topio & § ntjmbeb In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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R. L. COCHRAN & CO. v. UNITED STATES. 

BOSENBLUM & SENTNER v. UNITED STATES. 

(Circuit Court, S. D. New ïork. June 28, 1910.) 

Nos. 4,717, 4718. 

CusTOMS DuTiES (§ 44*) — Classification— Imitation Hobsehaib Hats— Sim- 
ilitude. 

Untrimmed hats of Imitation horpehair, whicb Is a raaterial of vege- 
table origin, resenible uiitriiuiiied hats of straw more than silli: wearlng 
apparel, and are acoordingl.v dutiabJe at the rate provided for the former, 
uiider Tarife Act July 24, 1SS)7, e. 11, § 1, Schedule N, par. 409, 30 Stat. 
189 (D. .S. Comp. St. 1901, p. 1073). 

[Ed. Nnfe. — For other cases, see Customs Duties, Cent. Dig. § 148; Dec. 
Dig. § 44.»] 

On Application for Revievv of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,487 (T. D. 27,743), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collecter of customs at the port of New York on imported merchan- 
dise. 

Brooks & Brooks (Frederick W. Brooks, Jr., of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. Atty. Gen. (Charles Duane Baker, of coun- 
sel), for the United States. 

HAZEL, District Judge. The articles in controversy concededly 
consist of untrimmed hats of imitation horsehair. They were assessed 
for duty at 60 per cent, ad valorem under paragraph 390 and section 
7 of the tarifï act of 1897, by similitude, as silk wearing apparel. The 
articles are not enumerated in the tarifï act and the assessment at 
60 per cent, was approved by the board. The question now raised 
by the protest is whether such merchandise is not properly dutiabie 
•under paragraph 314 at 50 per cent., or paragraph 409 at 50 per cent, 
or 35 per cent., or section 6 at 20 per cent. 

The government claims that the évidence shows that hats of imi- 
tation horsehair more nearly resemble hats made of silk braid than 
hats made of cotton braid, and thèrefore they were dutiable under 
paragraph 390, by similitude, to silk wearing apparel, while the im- 
porters contend that the évidence shows that the material of which the 
hats are made is of vegetable origin, and accordingly should hâve been 
assessed by similitude under paragraph 409. 

In view of the décision by the Circuit Court of Appeals for this cir- 
cuit in Paterson v. United States, 1C6 Fed. 733, 92 C. C. A. 524, 
and followed by the décision of Judge Holt, in Rheims v. United 
States (C. C.) 169 Fed. 662, it would seem to me that the importers 
are right, and that the hats in question hâve been improperly assessed. 
The évidence before the court, taken since the décision by the Board 
of General Appraisers, indicates that in trade imitation horsehair hats 
are classed as straw hats ; and moreover, in appearance and quality, 

*f'or otlier cases see same topic & i z^umbss in Dec. & Am. Dlgs. 1!^U7 to date, & Eep'r Indexes 
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it is readily perceîvable that they are not of silk or silk braid, but 
that they bear similitude to bats of straw. It is uncontradicted that 
the material of which the bats are made is chiefly of vegetable fiber 
or origin, and under the circumstances I think the duty should hâve 
been assessed at 35 per cent, ad valorem under paragraph 409, the 
provision relating to the assessment of duties on bats, and not the 
more gênerai provision under which the assessment was levied. 

An order reversing the décision of the Board of General Appraisers 
may be entered. 



UNITED STATES v. HEMPSTEAD. 

(Circuit Court. S. D. New York. July 1, 1910.) 

No. 4,796. 

1. CUSTOMS DTJTIES (§ 85*) APPEAL — ASSIGNMENT OF EbROK. 

On appeal from the Board of General Appraisers the Circuit Court will 
not consider whether a protest declded by the board was sufflcient, uuless 
the question of insufflciency is ralsed by the assignment of errors. 

[Ed. Note. — ^For other cases, see Customs Duties, Cent. Dig. § 201 ; Dec. 
Dig. § 85.*] 

2. Customs Dxities (§ 85*) — Appeal — Assignment of Eebob. 

On appeal from the Board of General Appraisers, error was af-slsnecl 
on the point that the board had erred in holding the merchandlse in ques- 
tion to be free of duty. Held, that this assignment related to the merits, 
and was not sufflciently comprehenslve to include the point of the suffi- 
ciency of the protest passed on by the board. 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 201 ; Dec. 
Dig. § 85.*] _ 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

D. Frank Lloyd, Asst. Atty. Gen. (Thomas M. Lane, of counsel), 
for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

HAZEL, District Judge. The importation is claimed to be entitled 
to free entry as parafïin under paragraph 633 of the free list of the 
tariflf act of 1897. Act July 34, 1897, c. 11, § 2, 30 Stat. 300 (U. S. 
Comp. St. 1901, p. 1686). There has been no question raised as to 
the merits, and therefore it may safely be held that the paraffin oil 
was imported from Belgium, where it had been manufactured from 
crudie petroleum, the product of Russia. Belgium does not impose 
a duty upon products of petroleum exported thereto from this country. 

The government objects to the classification, on the ground that the 
importers, under the doctrine of United States v. Schoellkopf, 146 
Fed. 56, 76 C. C. A. 376, in their protest did not make it clear that 
they claimed free entry of the product on the spécifie ground that 
it came from a country which does not tax American petroleum. 
The importers contend that the government is precluded from urging 

*Por other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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such an objection, on the ground that the assignment of errors is 
silent in relation thereto, and the objection must be deemed to hâve 
been waived. It will not be necessary to hère décide whether the ob- 
jection urged by the government is controlled by the décision in the 
Schoellkopf Case, as on examination of the contention of the importers 
I hâve arrived at the conchision that the issue of defective protest 
has not been raised by the assignment of errors, and that the govern- 
ment has accepted the protest as suflicient. 

Reliance is placed by the government upon the first assignment of 
error, which reads as follows : 

"That the said board vvas In error in holding said paraffin to be free of duty 
under paragi-aph G33 of said act." 

This assignment, I think, relates to the merits, and is not sufficiently 
comprehensive to include the point of law which is now insisted upon. 
In the case of United States v. Brown, Durrell & Co., 127 Fed. 793, 
6S C. C. A. 473, there was a similar assignment of errors, and the 
Circuit Court of Appeals for the First circuit held that the language 
Viras too gênerai to indicate an intention to question the validity of the 
protest. The claim is made that in this circuit it was held in United 
States V. Loewenthal, 175 Fed. 777, 99 C. C. A. 349, that such an as- 
signment was sufficiently explicit to justify the indicated objection 
to the insufficiency of the protest; but on examination of the said 
décision I find that in that case there was a spécifie référence made to 
the protests, while in this case none of the assignments of error 
specify any defect for insufficiency thereof. 

The décision of the board is affirmed. 



In re LEVENSTEIN. 

(District Court, D. Connecticut. May 24, 1910.) 

No. 2,135. 

1. BANKBUPTCT (§ 404*)— DlSCHAKGE. 

One seeking to avoid his debts under Bankr. Act Julv 1, 180S, c. 543, 
30 Stat 544 (U. S. Comp. St. 1901, p. 3418), must comply strictly with 
its provisions. 

[Ed. Note. — I"or other cases, see Banlvruptcy, Cent. Dlg. § 079; Dec. 
Dig. § 404.*] 

2. BaNkkuptct (§ 410*) — Pétition pob Disciiarge— Filino— Time. 

Bankr. Act July 1, 1898, c. 541, § 14a, 30 Stat. 5.50 (U. S. Comp. St. 
1901, p. 3427), provides that any persou, after the expiration of 1 month 
and within the next 12 months subséquent to being adjudged a hankrnpt. 
may file an application for a discharge In the bankruptcy court In which 
the proceedings are pending, and If it shall be made to appear to the 
Judge that the bankrupt was unavoidatoly prevented from fillng it In such 
time, it may be flled within the next 6 inontlis. Held, that where a bank- 
rupt failed to file a pétition for discharge within the tiuie fixed, and within 
the succeeding 6 months did not apply for nor obtain an extension of 
time, his right to a diseharge was barred. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 694; Dec. 
Dig. § 410.*] 

»For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In the matter of Joseph Levensteiti, a bankrupt. On motion to 
restore to the files the discharge stricken therefrom April 18, 1910. 
Denied. 

Stoddard, Goodhart & Stoddard, for petitioner, 
David Strouse and Ralph O. Wells, for respondents. 

PLATT, District Judge. The essential facts which control this mat- 
ter are few and simple. Levenstein filed in this court on December 
29, 1900, a pétition for discharge, based upon his adjudication as a 
bankrupt, dated November 20, 1899. Spécifications of objection were 
filed against it by certain creditors, and at the hearing thereon it 
was discovered that the statutory time for filing said pétition was 
more than a month overpassed and that no extension of time had been 
granted by the judge. The référée reported the situation to the 
court, and thereupon the pétition for discharge was dismissed. No 
attempt was made to hâve the time for filing extended, as is provided 
for by the statute. 

On December 29. 1908, said Levenstein filed his pétition in the 
court asking to be adjudicated a bankrupt, presenting the identical list 
of creditors shown in his first pétition. His second adjudication fol- 
lowed automatically and at once, and on January 39, 1909, he filed 
his pétition for discharge, which was recommended by the référée, 
and entered by the court on April 2, 1909. On March 25, 1910, Cut- 
1er & Porter, of Springfield, creditors in both pétitions, set up the 
foregoing facts and asked that the discharge of April 2, 1909, be 
revoked and annulled. On March 28, 1910, a rule was issued from 
the court ordering said Levenstein to appear on April 18, 1910, at 11 
o'clock a. m., and show cause why said pétition should not be granted. 
On April 18th, the petitioners appeared by counsel, but the bankrupt 
made default of appearance, and, the facts alleged being found true, 
the discharge was revoked and annulled. 

Levenstein by the présent motion asks the court to restore the 
discharge ; his only reason therefor being that his first pétition for 
discharge was not decided upon the merits, but was dismissed upon 
a technicality, and the action thereon cannot therefore be invoked as 
a bar to the discharge granted on the later pétition. To décide this 
question properly, it is necessary to hâve a full understanding and 
thorough compréhension of the scope, extent, and purpose of our 
bankrupt law. 

That law furnishes the only method by which one can escape the 
payment of his debts, except by actually paying them in full or set- 
tling them by compromise. Neithér this law nor any of its prede- 
cessors was passed by Congress for the particular purpose of enabling 
the debtor to cancel his debts. The primary purpose of ail such laws 
is to distribute the assets of the bankrupt equally and fairly amongst 
his creditors, and as an incident thereto the présent law provides that 
he may, if his dealings hâve been f air and honest, be discharged from 
the balance of his indebtedness as an incentive to further honest 
effort to obtain a livelihood. It must be obvions, then, that he who 
seeks to avoid his debts under the bankrupt act (Act July 1, 1898, c. 
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641, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]) must comply strictly 
with its provisions. 
Section 14a says that: 

"Any person may, after the expiration of one month and wîthln the next 
twelve months subséquent to beiiig adjudged a bankrupt, file an application 
for a discharge In the court ot bankruptcy In which the proceedlngs are pend- 
Ing; if it shall be made to appear to the Judge that the bankrupt was un- 
avoidably prevented from filing it wlthin sueh tlnie, It may be filed within, 
but not after the expiration of the next six montlis." (ïhe Italie is mine.) 

Now just one moment's thought about the pétitions for adjudica- 
tion and discharge. They are in form and in fact proceedlngs in 
equity, in which the bankrupt is petitioner and his creditors are re- 
spondents. The bankrupt undertakes to show that he is an honest 
man, but bas been unSuccessf ul ; that he has committed no fraud, 
but has been the victim of misfortune. If he can estabhsh thèse facts, 
he goes free; if he cannot, he has wasted his time and bothered the 
court to no good purpose. Congress has pointed out to him the way 
to go about it, and he is bound to follow that path with précision and 
exactness. If, after adjudication, he shall fail to file a pétition for 
discharge within the time fixed by the statute, his right to sucn ais- 
charge is lost to him forever. Both reason and authority sanction 
this statement of the law. Kuntz v. Young, 131 Fed. 719, 65 C. C. A. 
477; In re Kuffler, 151 Fed. 13, 80 C. C. A. 508; In re Bramlett, 
(D. C.) 161 Fed. 588. 

If, as in the case before us, he files it shortly after the year has ex- 
pired, and when apprised of his error by the respondent creditors 
fails to obtain from the judge any extension of the time within which 
he may file it and after which he may not, he appears to be in even 
worse plight than if he had never filed his pétition at ail. This case 
is especially lacking in equity, because he was told about his error in 
time. He had several months within which, upon a favorable show- 
ing, he might hâve obtained from the judge an extension of his time 
for filing. He failed to obtain such extension, and his riglit to any 
further day in court was thereby wiped out as with a sponge. 

It would lead to a multitude of evil practices, and place a premium 
upon lâches, if at this late day the respondents in the original pétition 
were compelled to fight again the battle upon which they had entered 
in 1900. The discharge in this case was properly revoked, and tlie 
motion herein discussed is without merit. 

L,et it be denied. 



BOKER V. UNITED STATES. 

(Circuit Court, S. D. New York. July 1, 1910.) 

No. 4,976. 

CusTOMS Dttties (§ 26*) — Classification — Wbxded SHEasrs — "Sheets Coated 

WITH Metals" — "Sheets of Ibon ob Steel, Common ob Black." 

Sheets conslstlng of a plate of Iron or steel with a sheet of nickel 
welded thereto, the material being rolled to the desired thlckness after 
wekling, are not sheets "coated with » • * metals," within the meaa- 

•For otier cases see Baœe toplc fi } numbek In Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Ing of Tariff Act Tuly 24, 1897, c. 11, § 1, Scheciule C, par. 132, SO Stat. 
160 (U. S. Comp. St. 1901, p. 1637), nor "sheets of iron or steel, common 
or blaek," witliin the meaning of paragraph 131, 30 Stat. ICO (U. S. Comp. 
St. 1901, p. 1637). 

[Ed. Note.^ — For other cases, See Oustoms Duties, Cent. Dig, § 52 ; Dec. 
Dlg. § 26.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,613 (T. D. 38,230), affirming the as- 
sessment of duty by the coUector of customs at the port of New York. 
Afifirmed. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
D. Frank Uoyd, Asst. Atty. Gen. (Martin T. Baldwin, Spécial Atty., 
of counsel), for the United States. 

HAZEL, District Judge. The décision of the boàrd was based 
npon the testimony of the importers that the method of producing the 
article in question consists of taking a plate of iron or steel three- 
eighths inch thick, welding thereon a sheet of nickel and then rolling 
the composite metals down to the thickness in which the article was 
imported. In this fînding I concur. The merchandise is not sheets 
of iron or steel and dutiable under paragraph 131 of the tariff act 
of 1897 (Act July 34, 1897, c. 11, § 1, Schedule C, 30 Stat. 160 [U. 
S. Comp. St. 1901, p. 1637]). Nor is it dutiable under paragraph 
133, for the process of welding nickel and a plate or sheet of iron 
is not similar to galvanizing or coating with metals as mentioned in 
said paragraph. As stated by the board: 

"To fall wlthin the provisions relied on by the importers the coating or plat- 
îng mnst be made on suoh sheets only, and if made on any other material 
those provisions do not apply." 

The importers deny such limitation, and point to the case of United 
States V. Boker, 176 Fed. 730, T. D. 30,376 recently decided by the 
Circuit Court of Appeals for this circuit. But that case is not ap- 
plicable to the provisions under considération. There the court con- 
strued the scope of paragraph 137 dealing with round iron or steel 
wire and a coating thereof, and not with a process of welding a sheet 
of nickel on a plate of iron or steel. 

I think the board properly held that duty was assessable at 45 per 
cent, ad valorem under paragraph 193, which reads as follows : 

"Articles or wares not specially provided for in this act, composed whoUy 
or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, platl- 
nnm, aluminum, or other métal, and whether partly or wholly manufaetured, 
forty-flve per centum ad valorem." 

At the hearing the question of the sufficiency of the protest was 
waived by the government, and therefore bas not been considered 
by me. 

The décision of the board is affirmed. 

*For other cases eee same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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McKEMY et al. v. SUPREME LODGE A. O. U. W. 

(Circuit Court of Appeals, SixOi Circuit July 13, 1910.) 

No. 2,025. • 

L Parties (§ 39*) — Intervention— Action at Law. 

Parties interested In a fund sought to be recovered lu an action at law 
cannot intervene for ttieir own protection ; tbe court in snch a<-rion liav- . 
Ing no jurisdiction to distrlbnte the funds among the varions beueficiaries 
entltled thereto. 

[Ed, Note. — For other cases, see Parties, Dec. Dlg. | 39.*] 
2. Courts (§ 34'?*) — .luRisnicTroN— Tmw or Rqtitty— Fi^derai, Cot^rts. 

The distinction between actions at law and snits in ecinity in courts 
of the United States l.«i matter of substance and not of form only. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 912, 913; Dec 
Dig. § 342.*] 

B. Pleading (§ 236*) — Appeal and Erbob (§ 959*) — Amendment of Flbading 

— DiSCHETION OF COCRT— ReVIEW. 

After an order bas been made sustalning a demnrrer to an original 
pétition, It is within the discrétion of the trial court to grant or refuse 
leave to file an amended pétition, the exercise of which discrétion wlll 
not be Interfered with unless plainly abused. 

[Ed. Note. — For other cases, see Pleading. Cent Dig. § 601 ; Dec. Dlg. 
S 236;» Appeal and Error, Cent. Dig. §§ 3S25-3S33; Dec. Dlg. § 909.*] 

i. Equitt (§ 267*) — Bill— Amendment. 

Equlty rule No. 29, relating to amendnients, does not entitle the com- 
plainaut as of rlght to amend his blU after a demurrer thereto bas been 
sustained. 

[Ed. Note. — For other cases, see Equlty, Dec. Dlg. § 267.*] 
5u Insurance (5 697*) — Mutual Benefit Insueancf— State and Supremï 

BODIES— GUARANTir F^ND— OBLIGATION OP SUPREME LODGE. 

A bénéficiai a.ssoclation maintalned a grand lodge in most of the States 
and a suprême lodge which was the législative head of the orgiuiization, 
Each grand lodge whlch was set ofC as a separate beneficiary jurisdiction 
had power to issue benefit certificates, to collect benefit assessuients. and 
to pay claims, except that no more than 12 assessments could le levied 1e 
one year. It being found that thèse. In some Instances, were not sulticient 
to pay the elalms against the grand lodge, guaranty fund assessments 
were levied and remitted to the suprême body. The by-laws of the latte.\ 
provided that Its board of directors from the guaranty fund should ex- 
tend such relief to the overburdened jurisdiction "as mlght be rlght. prop- 
er and necessary," and that ail relief extended to the several grand 
lodges for claims allowed by the board of directors of the suprême lodge 
should be pald from the guaranty fund, and that should the latter be ex- 
hausted, and there remain unpaid claims, the board of directors should 
levy additional assessments to pay the same; the charter of the suprême 
lodge providing that grand lodges may aceept the privilèges and benefits 
of the act of incorporation of the suprême lodge and that the payment of 
the beneficiary certificates Issued by the grand lodge "shall be by the act 
of such acceptanca guaranteed by" the suprême lodge, it "not to be liable 
primarily on such beneficiary certificates, but only as guarantor or sure- 
ty." Held, that such guaranty was not absolute nor uncondltional, but 
that the suprême lodge held the fund as trustée, and hence an action 
at law was not maintainable by the receiver of a state lodge to compel 
the payment of unpaid benefit claims out of such guaranty fund. though 
the claims had been allowed by the directors of the suprême lodge. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 697.*] 

•For other cases see same topio & § hUmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
180 F.— 61 
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6. Insuhance (§ 697*) — Mtjtuai, Benefit Insukance— Relation of State 

AND SUPREME LODGB— MALFBASANCE. 

Where the suprême lodge of a bénéficiai association maintained a gnar- 
anty fiind eut of wlilcli unpaid claims of overburdened state lodges mlght 
be paid, allégations that the ssupreme lodge had iwwer to levy assessments 
to méet ail guaranty fund requirements, and that the assessments flxed 
each year were understood by the suprême lodge to be adéquate to realize 
a suffleient siim to exteiid the relief provision of the gUaranty fund to the 
severàl beneficiary jurlsdictlons entltled thereto, and that accordlngly no 
addltional assessments for sald fund would be needed, and none were in 
fact made, and that the suprême lodge collected or should bave collected 
for the guaranty fund the amount determired to be necessary, and elther 
had or should hâve had in its possession the amount due and payable to 
each of the beneficiary jurlsdictions on ail valld claims, and hence was 
liable to pay the amount of its allowed claims against suçh fund, did not 
charge misappropriation, maladministration, or bad faith on the part of 
the suprême lodge, nor v/aa the allégation inconsistent with an hoiiest ex- 
ercise of judgment hy the suprême lodge In an unsuccessful attempt to 
raise suffleient funds to meet the benefit certificates issued by plalntlfC in 
connection Vfith those Issued by other jurlsdictions. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 697.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by WiUiam D. McKemy, as receiver of the Grand Lodge of 
the Ancient Order of United Workmen of the State of Ohio, and 
others, against the Suprême Lodge of the Ancient Order of United" 
Workmen. From a judgment of dismissal, plaintiffs bring error. 
Affirmed. 

P. A. Reece, for plaintiffs in error. 

O. A. Berman, for intervening petitioner. .rf 

M. F. Galvin and G. W. Winstead, for défendant îti error. 

Before WARRINGTQN and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

KNAPPEiSr, Circuit Judge. The Grand Lodge of the Ancient Order 
of United Workmen of the State of Ohio brought suit in the court 
below to recover the sum 6f' $136,000 and upwards ifom the Suprême 
Lodge of that order, which sum was claimed to be owing by the latter 
to the Grand Lodge on account of beneficiary certificates issued by 
the Grand Lodge. The original pétition alleged : That the Suprême 
Lodge of thé order is a corporation organized urider the laws of 
Texas, a citizç;n of that state, and enigaged in business in ail or nearly 
ail of the States of the Union. That under its charter it bas authority 
to adopt and has adopted a constitution, laws, rules, and régulations, 
with power to amend the same as riiay be proper and necessary to 
carry out its objects, whiçh are, among other things, to create funds in 
aid of its mémbers during sickness or disability, to care for the living 
and bury the dead, and to pledge the members to the payment of a 
stipulated sum to the beneficiaries of deceased members. That the 
laws of the order provide for the setting off of a Grand Lodge as a 
"separate beneficiary jurisdiction," "with power to collect the bene- 
ficiary fund and disburse the same subject to the laws" of the order. 

•For other cases eee same topic & § numbsk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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That the plaintiff Grand Lodge was so organized and set apart, and 
duly constituted as such separate beneficiary jursidiction on August 
31, 1872. That the plaintiff Grand Lodge has power to make laws, 
rules, and régulations for itâ own government and control, subject to 
ithe constitution and laws of the Suprême Lodge, That the rate of 
assessment is fixed by the Suprême Lodge, under a limitation imposed 
ty the constitution and laws that no more than 13 such assessments 
tnay be made in any one year. That in some jurisdictions (including 
the plaintiff Grand Lodge) the mortality has been so great, from cli- 
matic or other causes, as to make the claims against the beneficiary 
fund greater than the amount which can be realized under the 13 
beneficiary fund assessments authorized to be collected by the Grand 
Lodge as a separate beneficiary jurisdiction. That the laws were 
accordingly made to provide that : 

"To protect the order from exigencies whicli may arise, Increasing its rate 
to an extent which would make assessments for a time oppressive upon Its 
membershlp, to mamtain a maximum rate to ail assessments herein provided 
(the number thereof net to exceed twelve in any one caleiidar year), to 
strengthen and sustain the order to enatle It to nieet every emergeuey by giv- 
ing the assistance of the whole to any part entitled to relief under the laws 
«f the order, a guaranty fund shall be raised and managed and disbursed as 
herein provided," 

— the provisions set out in the pétition being in effect that the Grand 
Lodge should raise ail guaranty fund assessments required and for- 
ward the same to the Suprême Lodge treasurer. That the board of 
directors of the Suprême Lodge "shall from the guaranty fund ex- 
tend such relief to the overbur'dened jurisdiction as may be right, 
proper and necessary." The allégation is further made that under 
the laws of the order ail relief extended to the several grand lodges 
for claims allowed by the board of directors of the Suprême Lodge 
shall be paid from the guaranty fund, and that should the latter be- 
come exhausted, and there remain unpaid claims, the board of direc- 
tors "shall levy sufficient additional assessments, at the foregoing 
schedule of rates, to pay the same." The pétition further alleged that 
the plaintiff Grand Lodge during the period in question collected the 
maximum of 13 assessments permitted by the laws of the order; that 
the number of deaths in the jurisdiction was so great during the 
period stated that the beneficiary fund resulting from those assess- 
ments was insuffîcient to pay death claims in full ; that it also prompt- 
ly collected, accounted for, and paid to the Suprême Lodge ail guar- 
anty fund assessments provided by the laws of the order ; that plain- 
tiff furnished proofs of deaths as required by the Suprême Lodge, 
and complied with ail the laws, rules, and régulations of the order 
entitling it to participate in the guaranty fund; that application has 
been made to the Suprême Lodge for relief from the guaranty fund ; 
that défendant, through its board of directors, passed upon and al- 
lowed the claims in question as valid claims against the guaranty fund, 
and agreed to pay the Grand Lodge the amount of the same out of said 
fund, but that it has paid thereon only a fraction thereof, leaving a 
large balance which the Suprême Lodge has failed and refused to 
pay. By permission of the court, two beneficiaries under certificates 
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or policies îssued by the plaintiff Grand Lodge were permitted to in- 
tervene on behalf of themselves and others similarly situated ; the 
spécifie prayer being : 

"That the fund due sald plalntifC (the Grand Lodge) be brought Into this 
court and distributed la the proper proportions among ail the persons It is 
found to be due." _ _ , _ _ _^/ . , , ,_ 

The pétition was demurred to upon the ground that it "does not 
State a cause or causes of action against this défendant, upon which 
this plaintiff can recover." The demurrer was sustained; the court 
holding that: , , i i ' 

"The Suprême Lodge Is not the debtor of the subordinate lodges, or of thelr 
members, for thelr share of the guaranty fund, but Is their agent aïid trustée 
for the disbursement of the fuud In accordance with the constitution and 
laws of the order. 

"It is not alleged that there are any, or sufflcient moneys In the guaranty 
fund to pay the clalms of the plaintiff, nor is it alleged that the Suprême 
Lodge or any of Its offlcers hâve misapproprlated the moneys of the fund. 

"If there is money in the guaranty fund, it should be disbursed to those 
entitled to it, and resort should be had to the equity slde of the court to com- 
pel such disbursements, and, if the fund be Insufiielent, then to require the 
board of directors to levy additional assessments 'to pay the same.' " 

Meanwhile the receiver of the plaintiff, appointed by an Ohio state 
court, was substituted as plaintiff. Upon the sustaining of the de- 
murrer to the original pétition, the receiver asked leave to file an 
amended pétition; the latter containing several allégations in addition 
to or in amplification of those in the original pétition, the more 
important of such f urther allégations being thèse : That the charter 
of the Suprême Lodge provides that ail Grand Lodges, whether cor- 
porate or incorporate, shall hâve the right to accept the privilèges and 
benefits of its act of incorporation, and that "thé payment of the 
beneficiary certificates of the members of such accepting Grand Lodge 
outstanding at the time of such àcceptance as well as those subse- 
quently isstied, shall be by the act of such àcceptance guaranteed by 
this corporation. This corporation shall not be liable primarily on 
such beneficiary certificates, but only as guarantor or surety." That 
the Grand Lodge duly accepted the privilèges and benefits of the act 
of incorporation of the Suprême Lodge. That after being so set apart 
as a beneficiary jurisdiction, the Grand Lodge had power to assess, 
collect, manage, and disburse to beneficiaries the guaranty fund under 
its jurisdiction and was "responsible for the clâims of the beneficiaries 
of such members." That the Suprême Lodge, under its charter and 
through its board of directors, was given the power to create, hold, 
and disburse the funds and transact ail other business named in its 
charter. That the board of directors of the Suprême Lodge is vested 
with the gênerai management and control of the entire business mat- 
ters of the Suprême Lodge, and the exercise of ail powers and func- 
tions of the Suprême Lodge when the same is not in session. That 
the constitution and laws of the -order further provide that whenever 
it should be made to appear to the satisfaction of the board of direc- 
tors of the Suprême Lodge that the number of deaths in any benefi- 
ciary jurisdiction is such as to require more than 13 maximum assess- 
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ments in any calendar year "then relief to an aniount equal to such 
excess shall be extended as niay be déterminée by the board of direct- 
ors, proper application being made therefor, and full investigation by 
said board being made," the recorder of the Grand Lodge being re- 
quired, in order to carry into effect the foregoing provision, to for- 
ward monthly to the recorder of the Suprême Lodge a list of ail death 
claims against the guaranty fund "as soon as completed, audited and 
paid," each claim to be accompanied by proofs required by the régu- 
lation prescribed by the Suprême Lodge, the recorder of the Suprême 
Lodge being required to sulDmit to the board of directors of that lodge 
the applications for relief so received, the laws requiring this board 
to extend from the guaranty fund "such relief to the overburdened 
jurisdiction as may be right, proper and necessary as hercin provided 
to maintain the integrity and préserve the perpetuity of the order, and" 
such relief may be extended at any time within the discrétion of the 
board of directors." That the Suprême Lodge determined the num- 
ber, amount, and time of payment of each assessment to be paid by 
each member in the Grand Lodge beneficiary jurisdiction. That the 
guaranty fund assessments so fixed for each year were at the time 
of being so fixed "agreed and understood by the Suprême Lodge to 
be adéquate to realize a sufficient sum to extend the relief (provision 
of the guaranty fund) to the several beneficiary jurisdictions entitled 
thereto," and that accordingly "no additional assessment for said fund 
would be necessary to be made, and that none in fact were made." 
That "said défendant collected, or should hâve collected, from each 
of said beneficiary jurisdictions, for said guaranty fund, the amount 
so fixed and determined by it, and at the commencement of this action 
said défendant had, or should hâve had, in its possession in cash in 
said guaranty fund, the amount due and payable to each of said bene- 
ficiary jurisdictions upon ail valid beneficiary claims in excess of the 
amount realized by each of said beneficiary jurisdictions" from the 
beneficiary fund assessments. (The italics used in ail the above quo- 
tations are ours.) The amended pétition further set up the plaintifï's 
ouster from the exercise of its franchise by the Ohio state court, the 
appointment, duties, and powers of the receiver, alleging that the ac- 
tion was brought for the benefit of ail the creditors of the Grand 
Lodge, including ail the unpaid beneficiaries thereof for claims for 
death losses; it being alleged that such beneficiaries were numerous 
and that it was impracticable to bring them ail before the court. 
Leave to file the amended pétition was denied ; the court holding that 
plaintiff's only relief was in equity, and the opinion being also ex- 
pressed that the receiver had no authority under the insurance laws 
of Ohio to bring suit in the courts. The plaintiflf not desiring to plead 
further, its original pétition, as well as the intervening pétitions (in- 
cluding one filed after the application for leave to amend the plaintifï's 
pétition), was dismissed. 

So far as the rights of the intervening petitioners are concerned, it 
is to our minds clear that they hâve no right to complain of the dis- 
missal, either of the original pétition or of their own pétitions in in- 
tervention, or of the refusai of the court to permit the filing of the 
pkinti^'s proposed amended pétition. This is a suit at law. We 
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know of no principle which permits parties interested in a fund soiight 
to be recpVered in a suit at law to intervene in such suit for their own 
protection. If a court of law can administer relief in this case, such 
relief is limited to the recovery and collection of judgment; _ A court 
of law cannot distribute tHe fund among the various benefÏGiaries én- 
titled thereto. The writs of summons issued upon the intervening 
pétitions contain this indorsement: "Summons in attion for money 
and équitable relief." This indorsement, in connection with the prac- 
tice adopted in filing pétitions in intervention, suggests that counsel 
regarded the principal suit as in equity. Whatever practice might be 
permissible in the state courts, the distinction in the courts of the Unit- 
ed States between causes of actions at law and in equity is matter of 
substance and not of form. Courtney v. Pradt (Sixth Circuit) 160 Fed. 
561, 562, 87 C. C. A. 463, and cases there cited. The intervening 
pétitions were, in our judgment, rightly dismissed. 

That the court rightly sustained the dèmurrer to the original pétition 
is, to our mitids, plain. The original pétition alleged no guaranty on 
the part of the Suprême Lodge of the certificates issued by the Grand 
Lodge. The Ancient Order of United Workmen is in substance al- 
leged or conceded to be a f raternal beneficiary society, organized and 
carried on for the mutual benefit of its members. There is no alléga- 
tion that it was carried on for profit. The Suprême Lodge is, sub- 
stantially at least, alleged to be the highest législative body of the 
order. There is no allégation that it hâs any capital, or that, apart 
from the guaranty and beneficiary funds, it bas any source of income 
except that it receives, as is conceded in argument, certain fées and 
dues designed to meet the expenses of the governing body. The orig- 
inal pétition does not allège the relation of debtor and créditer be- 
tween the Grand Lodge and the Suprême Lodge, but, on the other 
hand, states a case consistent only with the status of the Suprême 
Lodge as that of trustée for the disbur sèment of the guaranty fund 
in accordance with the constitution and laws of the order. As held 
by the court below, there is no allégation that the guaranty fund con- 
tains any of sufficient moneys to pay the claims of the plaintifï, nor is 
it alleged that the Suprême Lodge or any of its officefs misappropriat- 
ed the moneys of the fund. 

We construe the allégation that the Suprême Lodge agfeed, through 
its board, to pay the claims in question as intended to charge merely 
an assurance or promise that the claims would be paid in due course, 
and not as creating a contract relation to do any act outside of the 
performance of the duties imposed upon the Suprême Lodge under 
its laws, in connection with the due disbursement of the fund. We 
agrée with the Circuit Court that the original pétition did not state 
a cause of action at law. 

With respect to the refusai to permit the filing of the proposed 
amended pétition, it is to be noted that at the time the motion therefor 
was made the dèmurrer to the original pétition had been sustained ; that 
no order has been made dismissing the proposed amended pétition, the 
order in respect thereto being simply a refusai to permit it to be filed. 
No order has been made expressly adjudicating its insufficiency. It 
was within the discrétion of the trial court, especially after the order 
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had been made sustaining the demurrer to the original pétition, to 
grant or refuse leave to file an amended pétition, and it is the gênerai 
rule that the granting and refusais of amendments to pleadings are 
within the discrétion of the court, and that this discrétion will not be 
interfered with unless plainly abused. See Rev. St. § 954 (last clause) 
(U. S. Comp. St. 1901, p. 696) ; United States v. Buford, 3 Pet. 10, 12, 
7 L. Ed. 585 ; Smith v. Vaughan, 10 Pet. 366, 9 L. Ed. 457 ; Jackson 
V. Ashton, 10 Pet. 480, 9 L. Ed. 503 ; Chapman v. Barney, 129 U. S., 
at page 681, 9 Sup. Ct., at page 427, 32 L. Ed. 800, and cases there 
cited; Stevens v. Nichols, 157 U. S. 370, 15 Sup. Ct. 640, 39 h. Ed. 
736, and cases there cited; Union Central Life Ins. Co. v. Phillips 
(Fifth Circuit) 102 Fed. 19, 23, 41 C. C. A. 263. Even under equity 
rule No. 29 complainant is not entitled as of right to amend his bill 
after demurrer has been sustained. National Bank v. Carpenter, 101 
U. S. 667, 568, 25 L. Ed. 815. 

But in view of the fact that the refusai to permit the filing of the 
proposed amended pétition was put upon the ground that the pétition 
f ailed to state a cause of action at law, we shall consider the important 
question whether the guaranty provision contained in the charter of 
the Suprême I/)dge amounts to an absolute guaranty of payment oi 
the certificates issued by the Grand Lodge. It may be conceded that, 
if the provision in question is an absolute guaranty of payment by the 
Suprême Lodge of the beneficiary certificates issued by the Grand 
Lodge, action at law could be maintained by the plaintiff for its viola- 
tion. It may also be conceded that the language of the guaranty in 
question, if unafïected by the circumstances under which it was made, 
including the provisions of the constitution and laws of the order re- 
lating to the subject of the guaranty, would justify a construction of 
absolute guaranty of payment. But the elementary rule that contracts 
are to be construed in the light of the circumstances under which they 
are made applies to contracts of guaranty (The Cambria Iron Co. v. 
Keynes, 56 Qhio St. 501, 47 N. E. 548) ; and in this case we must take 
into account the constitution and laws of the order, which also évi- 
dence the construction given by the organization upon this charter 
provision. We are obliged, in this connection, to disregard certain 
provisions of the charter and laws of the order cited in the brief of 
défendant, other than those contained in the plaintiff's pétition. We 
must also leave out of considération certain other matter of history 
stated in plaintiff's brief, which is not within the record or the con- 
cessions of counsel. The provisions of the constitution and laws re- 
ferred to in the plaintiflf's pétition vest in the board of directors of the 
Suprême Lodge large discretionary powers with regard to the afford- 
ing of reHef to overburdened jurisdictions, which, in view of the frater- 
nal and représentative nature of the association, make the Suprême, 
Grand, and subordinate lodges practically a single organization (al- 
though each has its own individuality and distinctive rights and lia- 
bilities — 1 Bacon on Benefit Societies, § 74), including the fact that 
there are many beneficiary jurisdictions entitled to participate in the 
guaranty fund distribution by the Suprême Lodge, are, in our judg- 
ment, inconsistent with a construction of this guaranty provision as an 
absolute and unconditional guaranty of payment of the beneficiary 
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certificàtes issued by each separate beneftciary jurisdiction. The Su- 
prême Lodge is made the trustée of the guaranty fund, and, in oùr 
opinion, the charter guaranty in question should be construed as an 
assurance that the fund will be raised, coliected, managed, and dis- 
bursed in accordance with the constitution and laws of the order, and 
that ail beneficiary organizations, whether Suprême or Grand, are 
entitled and will be permitted to participate in the fund to the extent 
that "may be right, proper and necessary" ; in other words, the guar- 
anty is not an absolute and unconditional guaranty of payment in the 
sensé that term is generally used in the law of contracts, but its per- 
formance is intended to be had only through the médium of the guar- 
anty fund to be maintained and disbursed by the Suprême L,odge un- 
der its constitution and laws. The Suprême L,odge is thus not the 
debtor of the Grand Lodge, but is its trustée in relation to the guar- 
anty fund and the obligations pertaining thereto, as well as the trustée 
for ail the other benaSciary jurisdictions whose needs, in the judgment 
of the board (5f directors of the Suprême Lodge, justify their participa- 
tion theréin.' 

In determining the extent of the right of the plaintiff Grand Lodge 
to participate in the guaranty fund, it is therefore necessary for the 
Suprême Lodge to détermine the rights of other parties, to wit, the 
other beneficiary jurisdictions. It follows that the fact that plaintifï's 
claims hâve been approved and ordered paid is not conclusive that they 
are to be paid in préférence to other claims of other parties. The gên- 
erai rule is that a trustée is not suable at law for the enforcement ôf 
the trust whilè it is still open, although, when the trustée is guilty of 
misfeasance or malfeasance whereby the rights of the beneficiary are 
lost or impaired, he may thereby become personally subject to suit at 
law. 2 Perry on Trusts, § 843. We must not be understood as hold- 
ing that the mère fact that the order in question is a fraternal bene- 
ficiary organization, représentative in character, ànd without capital 
stock, relieves it from liability to action at law. On the contrary, 
beneficiary organizations of this character are generally suable at law 
upon their certificàtes of insurance whenever the éléments of an ab- 
solute undertaking are présent, for example : Where the certificate 
contains an express covenant to pay a spécifie sum, or where the con- 
tract provides for payment from an accumulated surplus when the 
proceeds of thé association prove insufficient (Warner v. National L. 
Ass'n, 100 Mich. 157, 58 N. W. 667), or where by statute the policy 
is required to state the exact amount to be paid ( McFarland v. United 
States MutuaL Accident Ass'n, 124 Mo. 204, 27 S. W. 436). 

If the plaintiff's construction of the guaranty is the correct one, viz., 
that the Suprême Lodge is under an absolute obligation to raise suffi- 
:ient funds to ênable it to comply with this guaranty, then no reason 
is apparent why action at làw could not be maintained. But, as al- 
ready said, such is not, in our opinion, the true construction of the 
guaranty. It is urged by plaintifï's counsel that the judgment which 
it seeks to obtain, if rendered, should be paid from the guaranty fund. 
Conceding that the proposed amendment states a case entitling plain- 
tiiï to share in the guaianty fund, that is, in our opinion, the only case 
made by the pétition. That equity bas jurisdiction of such a case is 
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clear. 1 Bacon on Benefit Societies, § 39 ; Burke v. Roper, 79 Ala. 
138 ; Colley v. Wilson, 86 Mo. App. 396 ; Blair v. Suprême Council, 
208 Pa. 263, 57 Atl. 564, 101 Am. St. Rep._934. 

The proposée! pétition does not, in our judgment, contain sufficient 
allégation of misfeasance or malfeasance on the part of the Suprême 
Lodge as to render it liable at law for failure to collect assessments. 
The allégations that the Suprême Lodge had povver to levy assess- 
ments to meet ail guaranty fund requirements, and that the assess- 
ments fixed each year were at the time they were fixed, agreed and 
understood by the Suprême Lodge to be adéquate to realize a suffi- 
cient sum to extend the relief provision of the guaranty fund to the 
several beneficiary jurisdictions entitled thereto, and that accordingly 
no additional assessments for said fund would be needed and none 
were in fact made, and that the défendant collected or should hâve 
collected from each of the beneficiary jurisdictions for the guaranty 
fund the amount fixed and determined by it, and had or should hâve 
had in its possession the amount due and payable to each of the bene- 
ficiary jurisdictions upon ail valid claims, do not, in our judgment, 
charge misappropriation, maladministration, or bad faith on the part 
of the Suprême Lodge, nor are they inconsistent with an honest ex- 
ercise of judgment by the Suprême Lodge in an unsuccessful attempt 
to raise sufficient funds to meet the beneficiary certificates issued by 
the plaintiff Grand Lodge, in connection with those issued by other 
jurisdictions. 

In our opinion the amended pétition fails to state a right of action 
at law. The case of Commissioners v. Gardiner Savings Inst. (Sixth 
Circuit) 119 Fed. 36, 55 C. C. A. 614, is not opposed to'^the conclusion 
vve hâve reached. In that case the bonds were the absolute obliga- 
tions of the county, and the holder was properly held entitled to judg- 
ment at law thereon, without regard to the question of the means by 
which such judgment could be enforced. 

The conclusion reached makes it unnecessary to consider the dé- 
fenses of ultra vires and the alleged incapacity of the plaintiff receiver 
to maintain suit at law. 

It follows, from the views we hâve expressed, that the order of the 
Circuit Court should be affirmed. 
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(■Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 243. 

1. Collision (§ 90*)— Rtjles to Pbevent Collision— Effect of Violation. 
Disojjedience of Consolidation Act N. Y. (Laws 1882, c. 410) i 757, re- 
quiring vesseis passing up and down tlie East River to navigate as near 
as possible in tlie eenter of the river, is not a fault which precludes re- 
covery for an in jury, if it was only a condition and not a cause of the 
Injury. 

[Ed. Note.^For other cases, see Collision, Dec. Dig. § 90.*] 
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2. Navigable Waters (? 23*)^— Obsteuction bt Vessel— Liabilitt fob Iw- 

JURY TO AnOTHEB VBSSEL. 

A dredge, while working at a place 140 feet out from a long Island 
City pler, was moored to the pler by two wlre cables stretched above the 
water, with nothing to give notice of their présence, except the cables 
themselves and a slgn on the dredge to "look out for anclior cables." A 
New York City fireboat, atteinptlng to pass between the dredge and pier 
In answering a call to a flre, dld not see the cables until too late to stoj> 
or avold them, and was Injured by runniug iuto theni. Held, that the 
dredge was In fault for not givnig a better waruing of such an unusual 
obstruction, and the fireboat was not chargeable wlth eontrlbutory fanlt 
because she was not in the center of the river, as required of ail vessels 
by a State statute. 

[Ed. Note. — Fof other cases, see Navigable Waters, Dec. Dig. § 23.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the City of New York against the steam dredge 
No. 1; S- t'ierson & Son, Incorporated, claimant. Decree for libelant, 
and claimant appeals. Affirmed. 

The foUowing is the opinion of Adams, District Judge, in the court 
below : 

ADAMS, District Judge. This action Is brought by the city of New York 
against the steam dredge No. 1 to recover for damages she sufCered by rear 
son of a collision wlth a cable runnlng from the dredge to a dock at the 
foot of Flushlhg Street, Brooklyn. The damage was not very great but 
there is rather an Imiwrtant principle involved. 

The clty clalms that the dredge was in fault in numerous 'partienlars, one 
of which is that a cable was dragged In and out of the water and suddenly 
up before their Hreboat, but I think the testimony shows rather the eontrary. 
The testimony from the dredge Is very eonvincing. The witnesses were In- 
telligent men and evidently trled to state the truth, therefore I wIU vlew the 
case from the standpoint of the dredge, as to the facts. Thèse facts seem to 
be, açcording to the dredge, that she was anchored In this place wlth two 
anchors on hér port sidè and one leading àstern, and tl»en by two cables 
runnlhg to Fiushlng street. A city fireboat, the David A. Boody, was coniing 
up t'ae riTer to a flre In the immédiate vicinlty and one of- thèse two cables 
struck hé? pilotîiouse, doing some damage, fortnnately not very great and 
wlthout Injurlng any persoûs on board. 

It is çontended on the part of the dredge. that tlîe, fireboat should hâve 
gone atoted the dredge ànd then into the place for which she was bouud to 
overcome the fliie. It Is çontended that It would not hâve taken her mdrè 
than a minute longer to do so, but I do not think that fireboats are bound 
to go outside of another vessel in order to reach a fire which they can get at 
in a more direct way. We ail know that a minute or two In a flre is of very 
great importance, and it Is the duty of a fireboat, to get to the scène of the 
flre as soon as she can, without, of course, eoming in collision with other ves- 
sels. If Bhe had run Into the dredge in this case it might, hâve made a case 
of fault on the flreboât's part She dld not run Into thé dredge, but into a 
cable which led from the dredge to the wharf, Into the down river cable 
which, it has been testlfled, started from a place on the dredge about eighteen 
or twenty feet above the water — I am not sure but that it was aboyé the deek, 
thé dredé^ pïiibably had three or four or'flye feet fréeboard, so it would hâve 
been higheï than seventeen'or eighteen feet— ^and then raii In a pretty straight 
Une to thé plèr; that Is, the Une was straight when thé dredge was working 
80 that the dij^er was outside of It. But when the dlggér was on the Inslde, 
the weight deflected the dredge to a Certain extént so that thé cable, from an 
altitude of, say, ten or twelve feet was reduced, at the place of collision, to 
flve or six fèét from the water. This cable was fastehed to a vessel which 

•For other cases seésame toplo & § nùmbee In Dec. & Am. Digs. 1907 to date, £ Rep'r Indexe» 
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was lawfully anchored In that place. The vessel gave warnlngs of cables 
generally — ^she sald : "Danger, look out for anchor cables," at least that 
was the Intimation. 

It is argued by the clty, and I think with great force, that that was no 
notification to the fireboat whicli should cause her to look for a cable leading 
from her upper works to the pier. That warning merely meant to look out 
for cables leading from the boat under water, not for cables leading in the 
air. The fireboat saw the warning that was there and perhaps If the 
warning had been more deflnlte It might hâve been a notification to her of 
the existence of this cable In that particular place, running several feet above 
the water s6 that It was In danger of striking the pilothouse of the fireboat. 
The fireboat going along up there was bound, as I bave said before, to a fire 
at a pier which was practically at the stem of the dredge, very little above it 
perhaps. WTien she got up near the dredge towards the open space she In- 
tended to go through — and properly I think — she did not see this cable until 
she was within one hundred or one hundred fifty feet of It. She was keeping 
a lookout, perhaps not as eflicient a lookout as we can imagine but an ordl- 
narlly good lookout, and this lookout was the flrst one on the fireboat to see 
the cable. Its position probably changed the few feet mentioned while he 
was looking. He notifled thé men in the wheelhouse and as soon as the 
notification was reeeived the pilot stopped the fireboat and reversed but It 
was not enough to enable the boat to avoid the contact. The damage might 
hâve been very much greater if the fireboat had been golng faster and might 
hâve oaused great injury to those on board if not, indeed, loss of life. 

That brings us back to the question whether the dredge had a right to use 
her cables to run to the pier In this way. The testimony on her part that she 
was obllged to use the pier in that way, because there was not space enough 
between her and the pier to use the same kind of anchor she was using on 
the other side and astern is probably true. The question is whether the fire- 
boat, coming up, had notice of this cable because the dredge, while she had 
permission to be in that particular place, was required to use the précautions 
of ordlnary vessels in sueh a place. She had no rlght to do thlngs there 
which other vessels would not be privileged to do. She was entitled to lie 
there but she was not entitled, as I understand it, to subject other vessels to 
auy unneeessary risk, without warning in any event. Even If we assume that 
this cable running to the pier was necessary on the part of the dredge — It bas 
been sa testifled and I think that it Is so — the dredge did not give propér 
notice that the cable was there. It seems to me the least she could bave done 
would be to put something on the cable Itself which would be visible to ves- 
sels navigating there, some kind of a large sign on the cable which would 
hâve àttractèd attention to it. 

It has beén stated on the part of the eity that it was bright In some places 
and dark *in others, but I do not think that Is entirely crédible. I think it Is 
more than likely that the cable was of uniform color throughout; it was a 
Steel cable. and probably was the color of ordlnary steel but not a color that 
would constitute a notice to a vessel coming up or coming in that vicinity. It 
was a small cable, about an inch In diameter — not a great deal larger than 
a good-slzed finger. It is true that It has been stated by witnesses from 
the dredge that the cable could be plainly seen fourteen hundred feet away. 
While I think the witnesses who bave testifled to that are entirely crédible, 
they went that distance away for the spécial purpose of seeing how far the 
cable could be seen. I do not think that a vessel, keeping an ordinary look- 
out, should be required to see that cable fourteen hundred feet away or any 
such distance. In short; I think those people on the fireboat, and the look- 
out, saw the cable as soon as they could and I think they were exercislng as 
much vigilance as could be expected of them as far as a cable used In that 
way Is concerned. If the dtedge had put a large sign on the cable Itself 
which could hâve been seen the case would présent a very différent aspect 
to me, but ,1 do not belleve that any ordlnary lookout should be expected to 
bave seén that cable. 

it bas been argued hère that a lookout Is put on board to see unusual 
thingg, but I hâve not had my notice callèd to a Case where a lookout was 
found to be lacking, because he did not see a rope, or a thing of that kind in 
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the air. There was not much to attract the attention of tlie eye — a slight 
cable of neutral color. Taklng that view of the case I am unable to see how 
the flreboat was négligent. 

I thlnk the fault in this ,case lies In the use of that kind of cable wlthout 
somë spécial notice on the Cable itself which would be visible to boats having 
occasion to navig.ite where the cable stretched. I thlnk this boat was entitled 
to go there. I, therefore, order a deeree for libelant with order of référence. 

Mr. Benedict: Will your honor rule in regard to the East Hiver statute? 

The Court: In référence to the East River statute, I thlnk I hâve in 
substance coyered that. I do not see that the statute is bindlng on flreboats 
golng to a flre. It is intended to apply to ordlnary vessels going up and down 
the rlvçr, with respect to each other, not as golng to a fire. Of course, if 
the flrèboât came In collision with another vessel that was on the slde of In- 
stead of néar the middie of the river, it niight be argued with some force, but 
l do not thlnk the statute is deslgned to prevent flreboats f rom going in the 
most direct Course to their destination. It is true it is sald hère by the pilot 
of thé flreboat that it is customary to avoid an adverse tlde. I think that 
is qulte likely. But it was his duty to steer in a way that would bring Mm as 
quickly as possible to the lire, the place which he was seeking to find. That 
was what be was dolng hère and it earried hlm between the dredge and the 
pier. 

Robirison, Biddie & Benedict, for appellant 

Archibald R. Watson, Çorp. Counsel (^heodore Cqnnply and Geo. 
P. Nicholson, of counsel), for appellee. ,. 

Before LACOMBE, CO:^E, and WARD, Circuit Judge?. 

WARD, Circuit Judgè.; pctober 26, 1907, steam dredge No. 1 and 
her scowwere lying in the East River about 140,feet off the pier at 
the footrof Flushing street, Long Island City, by permission of the 
War Department, engaged in removing a blanl<et of clay which had 
been deposited on the bottom of the river over the tunnel bemg ex- 
cavated between New York and Long Island City to prevent the escape 
of compressed air. The dredge was moored by anchors on: her off- 
shore side, and by two one-inch wire cables extending from her upper 
Works at the bow and extèrided through the air to the pier. Nothing 
was hung upon thèse cables to, indicate their présence, nor any lookout 
kept to warn approaching vessels. The only notice, other than the 
cables themselves, to any vessel coming up the East River, was a large 
sign on the dredge reading, "Danger ! Look out for Anchor Cables !" 
About 2:30 p. m. the city fireboat David A. Boody, hurrying to an 
alarm of fire at the next street above Flushing street, ran into the first 
cable and suStained considérable damage. 

The trial judge found that the Boody, though keeping a reasonable 
lookout, did'not discover the cable until within 100 or 150 feet of it, 
and that the ^danger notice, which was seen by those on the fireboat, 
instead of âssisting was cakulated to mislead them, by causing them 
to look for qablça leading into the water instead of through the àir. 
He found. the, dredger at fault for not giving a better warning of this 
dangerous and not to be looked for obstruction, and the fireboat free 
from fault. Wè fully concur in this conclusion. The ohly question 
causing doubt is vvhether the fireboat was at fault for violating, section 
757 of the, consolidation act (Laws 1882, c. 410), which, is still in força 
and reads: 
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"Ail the sf eamboats passlns up and down the East River between the Bat- 
tery « * * and Rlaekwell's Island shall be nr 'îated as near as possible 
in the center of tlie river, except In going in and ont of the usual berth or 
landiug place of sneh steamboat," etc. 

We hâve heretofore had occasion to pass upon this and a similar 
statiite, and to hold that violation of such statutory obligations 's net 
a fault, if it be only a condition and not a cause of the injo' zom- 
plained of. The Clara, 55 Fed. 1023, 5 C. C. A. 390; The Benjamin 
Franklin, 145 Fed. 13, 7f) C. C. A. 43 ; B. & O. R. R. Co. v. La 
Bretagne, 179 Fed. 286. We do not connect the Boody's violation of 
the statute causally with the accident. 

The decree is affirmed, with interest and costs. 

COXE, Circuit Judge. I concur in the resuit. I think, however, 
that from the very nature of her occupation a fîreboat cannot render 
efficient service and at ail times obey the rule requiring steamboats to 
navigate in the center of the river. The Boody was answering an 
alarm and it was her duty to reach the fire by the shortest possible 
route. 



HUDSON V. NEW YOEK & ALBANY TRANSP. 00. et al. (EMPIRE 
TRUST ce, Intervener.) 

(Circuit Court of Appeals, Second Circuit. July 12, 1910.) 

No. 321. 

1. Maritime Liens (§ 60*) — Jueisdiction of Circuit Cotjbt— Sale op Vessel 

FREE Pbom Liens. 

While proceedings against vessels in rem to enforce maritime liens are 
vested exclusively in the District Courts, a Circuit Court could sell vessels 
free from such liens, if the lienors voluntarily submitted themselves to 
the Circuit Court's jurisdiction. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98 ; Dec. 
Dig. I 60.*] 

2. Maritime Liens (§ 60*) — Jurisdiction or Circuit Court— Sale op Vessel 

Free from Liens. 

If holders of maritime liens against vessels come into the Circuit Court 
having possession of the res, and ask for adjudication upon their liens, 
they should be held to hâve assented to the jurisdiction of the Circuit 
Court for ail purposes, including a substitution of the proeeeds of sale for 
the res whenever in the sound discrétion of the court, such substitution 
is necessary to préserve the property from détérioration or secure a bet- 
ter price for it. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98 ; Dec. 
Dig. § 60.*] 

3. Maritime Liens (§ 68*)— Sale— Confirmation— Misrepresentation bî 

Auctioneer. 

Claims amounting to $62,710.16 were filed against the ov?ner of vessels, 
of which $54,310.16 represented claims for which maritime or state liens 
were asserted. A receiver's sale of the vessels subject to such liens was 
ordered. Prier to the sale certain lien claims had been rejected or with- 
drawn, leaving only $34,226.33 outstanding, so far as was known. The 
auctioneer by inadvertence gave notice to proposing bidders that the 
amount of liens claimed against the vessels was between $55,000 and $60,- 

*For other cases see same topic & § ndmbbb In Cec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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6O0. H eld, tMt the bldders were entltled to rely upon the représenta- 
tions of the auctloneer as thé mouthpiece of the receiver; the receiver- 
' shlp having been in existence for six months, and a spécial master having 
been appoiiited to consider clalras, and the sale should not hâve been con- 
.flrraed on account of the mlsrepresentatlon. 

[Ed. "Note. — For other cases, see Maritime Liens, Cent. Dig. § 106; I>ec. 
Dig. § 68.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Action by George P. Hudson against the New York & Albany Trans- 
portation Company and others, in which the Empire Trust Company, 
as trustée, intervenes. From an order directing a receiver's sale of 
property, and an order confirming the sale, the intervener appeals. 
Order of, confirmation reversed and order directing the sale affirmed. 

See, ïilso, 175 Fed. 519. 

This cause cornes hère upon appeals from an order directing the sale by 
a receiver of. certain property and from an order confirming sald sale. 

Cîoinplàihant, as a stockfiôlder of the New York & Albany Transportation 
Compaiiy'artd the holder of 90 per cent, of its "bonds, brought suit against the 
Company alleglng waste, insolvency, and threatened litigations, and praying 
that its assets be marshaled and distribnted according to the practiee of 
equlty. Certain lienors of record were joined as défendants. The Empire 
Trust, CoJtnpany, as trustée under the mqrtgage, Intervened and flled Mil of 
f oréclbsiif e. VàHous clàims of alleged creditnrs were flled which were sent to 
a spécial master to take proof as to valldlty and priority. Hearings thereon 
were eoncluded about July 9, 1909; the total amount of claîms considered by 
the spécial nlaster belng $62,710.16. Clairaants to thé aniourit of $54,310.16 
asserted that they were preferred most of t^em on the ground that they were se- 
cured by maritime liens or liens undér stàte' law for labor, materials, and sup- 
plies fùrnlehed, on the crédit of; the vessels, to steamboats owned by the Com- 
pany. 

The coinpany owned two large river steamboats, the Saratoga and the 
Frank Joiies, which constituted its principal asset. On July 9, 1909, after 
the conclusion of the heariUgs before the spécial master, but before he had 
flled his report, the Morse Dry Dock & Repair Company, a créditer tO' the 
amount of |l.yut $.13,000, and one of the lienors under the Btate statutes, filed 
a pétition. It set forth that the steamers were then l3dng at the wharf, 
greatly in, need of repairs, especlally painting, and that, unless thèse repairs,, 
were speedily àffected, the boats would 'deteriorate rapidly In value, that thé 
beats wer.e,.usçd for passenger trafflc on. the Hudson riyer dViring the summer 
season, airèàijy ïar àdyauced, and that it would take two or.three weeks to 
put theui in ccmniission. The pétition prayed that an order of sale be made, 
subject to conflrmatlon by th,e cotirt and that such sale be net held untll after 
the determiiiatioû of the an;i<?iint and priority of the liens, so tbàt the various 
lienors migbt be, ii|tellig:ent)y a!dyised as to how much 'tliey would be required 
to bid to protèct' thëir clàims. 

Upon due no.ti^e to , ail parties the pétition came on for hearing with a "spé- 
cial report datèS t&e ' ' '' " - ' da:^^ oî July" from tho spécial ihâster. No trace of 
this report is found in the record, 'but it is évident from the briefs that it 
was not a report.; "determining the amount aod priority of the liens" which: 
the pétition asked for. On July 19th the 'court made an order directing the 
sale on Jùly Siîth of thèse two vessrfs "subject Only to maritime liens or liens 
uader a state<<law for supplies, labor or materials furnisheid on the crédit of 
said vesselsiî'' The Empire Trust Company at Once moved for a resettlement 
of this order* objecting that by its terms "the said property although of large 
value may besold subject to said unascertained maritime liens, etc., for a nom- 
inal priée." Th« motion came on for hearing on July 26th, and was apparent- 
ly denied. We flnd no formai déniai of! ite lu the record, but, since the sale 

•For other calés isee same toplc & { numbbb in Dec. ft Am. Dies. 1907 to date, & Rep'r Indexes - 
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was had under the oi-der of July 19th, it is safe to assume that there was such 
déniai. 

The sale took place on July 27th, and both beats sold, subject to state and 
maritime liens, for $T,50O. Upon the application for an order couflrming the 
sale, varlous affldavits givlng estimâtes of the value of the beats and recit- 
ing what took place at the sale were sutimitted ; also a pétition of the Hud- 
son Navigation Company, which was represented at the sale, stiiinbitiner upon 
a resale to niake a bid for the vessels, subject to ail liens, of $1(>,(XJ0, and ac- 
companied with the offerof a cashier's check for that amount as a guaranty. 
Ou July 29th order was entered conflrming the sale, with a brlef opinion In- 
dicating the reasons for dolng so. On August 27, 1909, the spécial master filed 
bis report rejecting ail elaims of préférence except for $18,550.40. ail of the 
préférences so allowed being still a subject of contest in auother branch of this 
suit. 

ïhe Empire Trust Company duly appealed from the order directing a sale 
and from the order confirming the sale. 

Cowing, White & Wait (H. C. White, and Rufus B. Cowing, Jr., of 
counsel), for appellant. 

Kelley & Connelly (N. E. Kelley, P. M. Brown, J. D. Fearhake, and 
C. S. lyorentzen, of counsel), for appellees. 

Before LACOMBE and NOYES, Circuit Judges, and HAND, Dis- 
trict Judge 

LACOMBE, Circuit Jndsfe (after stating the facts as above). We 
think it was most unfortunate that the sale was had subject to ail mari- 
time and state liens. The circuit judge so ordered evidently because he 
was satisfied that he had no power to sell the res f ree from any of them, 
leaving the lien to apply to prpceeds. It is undoubtedly true that pro- 
ceedings against vessels in rem to enforce maritime liens are vested ex- 
clusively in the District Courts of the United States. The circuit judge 
cites Moran v. Sturges,,154 U. S. 356, 14 Sup. Ct. ,1019, 38 L. Ed. 981, 
and there are many other authorities on the brief ail holding that no 
cotirt other than the âdmiralty court can exercise jurisdiction over 
maritirne liens or divest or extinguish them. But in the case cited the 
court is careful to sày that "those courts (other thàn âdmiralty)- would 
hâve no power by a sale under statute to destroy their liens, un'ess they 
had voluntarily submitted themselves to that jurisdiction." And else- 
where "(interests) which cannot be displaced by the action of other 
courts in invitum." But, so far as the record before us discloses, cer- 
tain of thèse holders of maritime liens hâve voluntarily submitted 
themselves to the jurisdiction of the Circuit Court. The circuit judge 
says : 

"In some of the cases it bas been intimated that, if creditors entîtled to 
maritime liens eonsei;t to a sale free of liens,, a court of equity will bave the 
right to make such decree. Of course, this would apply only to consenting 
creditors, and I flnd no évidence of such consent. AU persons having been 
f orbidden to interfère with the property in the custody of the court, the ap- 
pearance of creditors having maritime liens to prove the amount of their 
clainis before the spécial master in this proceeding in personam cannot be 
considered such consent. Lien creditors hâve a right to proceed in personam 
or in rem on their liens or in both wàys until they can obtain fuU satisfac- 
tion." 

We hâve not before us the documents upon which any of thèse liens 
came into the controversy, but if any of them pray for a liquidation 
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and allowance of the lîen,~ as was prayed in Berwind White Coal Com- 
pany V. Metropolitan S. S- Company (C. C.) 166 Fed. 782, we are of 
the opinion that, by thus coming- into the court which had possession 
of the res and asking for adjudication upon the lien, the petitioner 
should be held to hâve assented to that jurisdiction for ail purposes, in- 
cluding a substitution of the proceeds for the res, whenever in the 
Sound discrétion of the court such substitution was necessary to pré- 
serve the property f rom détérioration or secure a better price for it. 

There were circumstances connected with the sale, however, which 
in our opinion should hâve induced a refusai to confirm. As has been 
seen the total amount of claims filed was $68,710.16, of which $54,- 
310.16 represented claimS fbr which maritime or state liens were as- 
serted. Since the sale was to be subject to such liens, it was of the 
utmost importance to bidders, to obtain isome reasonably accurate in- 
formation as to how much they aggregated, and they were justified 
in assuming that, since thé receivership had been in existence for six 
months and a spécial master had been appointed to consider claims, the 
officers of the court were able to give such information. Of thèse lien 
claims, aggregating $54,310.16 as filed, there had been rejected or with- 
drawn prior to sale $20,083.33, so that on the day of the sale there was 
only $34,226.33 outstanding so far as was known. 

It appears by an affidavit of the intervener's counsel that the auction- 
eer — owing to an inadvertence— gave notice to proposing bidders that 
the amount of liens claimed against the steamers was between $55,000 
and $60,000. An affidavit of an attorney who was présent with in- 
tending bidders also states that the auctioneer declared that liens to the 
amount of $65,000 were claimed against the vessels, and that his clients 
declined to bid upon the ground that they could not make any intelli- 
gent bid in view of the statement of the auctioneer. Thèse affidavits 
were before the circuit judge when application was made for confir- 
mation, and we find nothing in the record which controverts thèse state- 
ments. The circuit judge, commenting apparently on this objection, 
said: 

"Ail the creditors had, or by the exercise of ordlnary diligence in examining 
the testimony taken before the spécial master mlght hâve had, f ull Information 
as to the character and status of lien claims." 

We do not find this suggestion persuasive. The first object of an 
auction sale îs to get bidders for the property, and it would seem well 
calculated to defeat that object to hold that bidders are to disregard 
statements of this character made by the auctioneer, and should in ad- 
vance of bidding hâve soraè compétent lawyer make a search of severàl 
hundred pages of testimony. We are of the opinion that, on the rec- 
ord before us, the sale should not hâve been confirmed, and for that 
reason reverse the order of confirmation. Touching the order of sale, 
we are not suffiçiently advised as to thé ilature of the pétitions which 
accompanied the claims of the several lienors to détermine whether or 
not the Circuit Court had jurisdiction to sell the property freed from 
any of the liens, preserving such lien on the proceeds. We therefore 
do not reverse such order. If the Circuit Court should order a resale, 
it wouldl, of course, hâve power to fix the terms and conditions of such 
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sale. What instructions should be given on remanding the cause to 
the Circuit Court for. further action is a différent niatter. Manifestly 
the situation now is not what it was a year ago. If the sale be set 
aside, the property cannot be retaken f rom the purchaser without pay- 
ing him the purchase price $7,500 and whatever further sums may 
bave been expended on the boats in repairs and betternients; indeed, 
an accounting would be necessary to détermine the amount expended 
in repairs and the différence between the receipts derived from the op- 
ération of the boats and the expenses of opération, détérioration, etc. 
Môreover, in the event of a resale, there would probably be other un- 
known liens from which the court certainly could not clear the prop- 
erty, viz., liens for labor and materials furnished on the crédit of the 
vessels while operated by the purchaser last season and this year — an 
élément of uncertainty which might well discourage bidders. It would 
seem that there must be some assurance that a substantial bid will be 
made before the court should undertake to get the boats back from the 
purchaser and to resell them. 

We hâve felt that the order should be reversed on this record, so 
that by affirmance we might not seem to approve a sale where the auc- 
tioneer — who is generally considered by bidders to be the mouthpiece 
of the receiver or master who sells — bas made so substantial a mis- 
representation. But we are also satisfied that we cannot deal in this 
court with the complicated situation now presented, but must leave it to 
the Sound discrétion of the circuit judge to détermine after an exam- 
ination of existing conditions whether there shall be a resale or whether 
the former shall be reconfirmed. In the exercise of this discrétion the 
circuit judge should first ascertain what amount, if any, must be paid 
to the présent purchaser as a condition of redelivery of the boats; next, 
whether the intervening pétitions give jurisdiction to sell free and clear 
of maritime liens ; and, if so, then whether there is any purchaser will- 
ing to take care of liens which hâve arisen while the purchaser has had 
the boats and to pay more than enough to realize net the purchase price 
after the liens of intervening petitioners bave been paid out of bis bid. 
Unless he is satisfied affirmatively that the net resuit after paying- ail 
thèse charges will be greater than at présent, we see no reason for a 
resale. Should the intervening pétitions not authorize a sale free and 
clear, he can still ascertain whether a resale would be profitable to the 
estate, subject to ail liens, which bave arisen before or since the sale. 

Costs of this appeal to appellant. 

Note.— The follovving Is the opinion of Ward, Circuit Judge, In the court 
below : 

WARD, Circuit Judge. The court ordered the sale of thèse steamers sub- 
ject to maritime liens and liens under state Uim- for supplies, labor, and ma- 
terials fuvnished on the crédit of the vessels, beeause it doubted its right os 
a court of equity to pass upon aiid dispose of those liens. Proceedings 
against vessels in rem are by lavv vested exclusively in the District Courts 
of the Uniled States. Rev. St. U. S. §§ 563, 7X1 (U. S. Conip. St. 1901, pp. 
455, 577); Horan v. Sturges, 154 U. S. 256, 276, 14 Sup. Ct. 1019, 38 L. Ed. 
981. A court of equity, having no power to enforce a maritime lien, has, I 
think, no power to discharge it. 

180 F.— 62 
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Ib some of (he cases It bas been Intimated that if creditors «ntitled to 
maritime liens consent to a sale f ree of liens a court of equity will hâve the 
rlght to make such a decree. Of course, thls would apply only to consenting 
creditors, and I flnd no évidence of any sueh consent AU persons having 
been forbidden to interfère with the property In the custody of the court, the 
appearance of creditors claiming maritime liens to prove the amount of 
their claims bef ore the spécial master in this proceeding In personam cannot 
be considered sucb consent Lien creditors hâve a right to proceed In per- 
sonam or in rem on their liens, or in both ways, until they obtaln full satis- 
faction. A court of bankruptcy would apparently bave a right to sell free 
of maritime liens. Such courts are created.by statute, and it has been held 
In décisions under the bankruptcy acts of 1841, 1867, and 1898 that they hâve 
this power under those statutes. Thèse courts, however, proceed in rem. 
They seize the bankrupt's estate and finally distribute it among ail his cred- 
itors, and as Congress may pass laws impairing the obligation of contracts, 
they are empowered to discharge tbe bankrupt from ail liability for his debts. 

In thls case the vessel and other property were sold in one lot for $7,500, 
subject to maritime liens as aforesaid, to the owner of $180,000 of bonds out 
of an issue of $200,000 secured by mortgage. A pétition Is now presented by 
the Hudson Navigation Company, which was represented at the sale, stipu- 
latlng upon a resale to make a bid for the vessels, subject to ail liens, of 
$16,000. Ail the creditors had, or. bv exercise of ordinary diligence in ex- 
amining the testiinony takeii bëfore the Spèèial' master might hâve had, full 
mformation as to the charaeter and statuS of lien claims. If the purchaser 
were a strangerj who would make a Personal profit to the extept in which he 
defeated creditors claiming maritime liens, I should be incUned to order a 
resale.. There will, however, be nothing for the gênerai creditors, and the 
entire contest Is between the holders of bonds secured bv the mortgage to 
the amount of $200,000 and creditors who clalm maritime liens to the amount 
of $36,000. Maritime lien creditors hâve ft prlority over the bondholders, and 
the bondholders hâve a priority over ail gênerai creditors. ■ 

The situation âeeordingly is tÊis: If tbe vessels are, for the purposes of 
illustration, wor'th' $50,000 free of liens, and that is the highest estimate 
worthy of eoïisideration, the purchaser wlU be gettihg a profit of $24,500 in 
case he defeats tbem. This, however, should be regarded really in réduction 
of his claim as a bondholder. On the other hand, if the creditors claiming 
liens' prevailto the amount of $36,000, he will bave to pay thèin, and the 
amount of his' bid will be really inerèased to $43.500. If^ as séems proba- 
ble.' liens to not over $1^,000, are sustained, his bid would l>e $23,500. Tlie 
actnal expenses .of the receiyer now foot up to $6,000, wbloh may be de- 
creased by the return of Insurance premiums to say $5,000. But af ter de- 
dùcting thèse expenses, and allowances for: fées of the recelver, of the spé- 
cial, master, ôf the receivër's èoUnsél, and of the compMnant's counsel, it is 
very unlikely that there would be left enoufeh eut of a bid of $16,000 to give 
bondholders a divldend of ,2 per cent.. 90 per cent of which would go to the 
présent purchaser. ;Creditçrs claiming maritime liens are pot interested, be- 
dause if they'. plrevàil they will apparently be secured by their liens on thfe 
vessels, and if they do not their claims, being subséquent to those of the 
bondholders, will not be reached. . r 

The ob.iect of the sale being to benefit creditors, and not to beneflt the ofB. 
,cers of the court,. I do not think that a resale would be of any aâvantag& 
An order may be submitted conflrniing the sale. 
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In re KBSSLER et al. "^ 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

Nos. 283, 2&4. 

Bankeuptot (§ 324*) — Secubed Claim— Ikteeest. 

A creditor holding security llquidated after the jQllng of the bankruptcy 
pétition is entitled to interest on his claim after tlie flling of the pétition, 
where the proceeds of the sales of the security are inadéquate to pay the 
face of the claim. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §511; Dec. Dlg. 
I 324.*] 

Ward, Circuit Judge, dissenting. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

In the matter of Alfred Kessier and others, bankrupts. On certif- 
icate of the référée to détermine the propriety of the payment of 
interest on the balance of secured daims. From an order directing 
such payment (171 Fed. 751), the trustée appeals. Affirmed. 

See, aiso, 176 Fed. 647. 

The référée certlfied to the District Court the followlng question: "Is a 
creditor holding security whlch is llquidated after the fillng of the pétition 
entitled to interest on his claim after the filing of, the pétition in bankruptcy, 
whfere the proceeds of the sales of the security are inadéquate to pay the face 
of the claim?" 

The référée, furthermore, allowed the secured creditors to marshal the pro- 
ceeds of thelr collatéral securities flrst agàinst Interest on the dehts accruing 
up to the date of the liquidation of such securities and then allowed them to 
prove the balance of the principal of the daims after deducting the remainder 
of such proceeds. 

The District Court answered the question certifled in the affirmative, and 
affirmed the c*der of the référée allowing the claims. 

Wallace MacFarlane (George H. Gilman and Wallace MacFarlane, 
of counsel), for appellant. 

McLaughlin, Russell, Coe & SpragUé and Loreiizo Semple (Ru fus 
W. Sprague, Jr., and Preston Cumming, Jr., of counsel), for appellee. 

Sharon Graham, for petitionen 

Frank X. Sullivan, for Joséphine Watts. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
majority of the court are of the opinion that the District Court was 
right in answering the question certified to it by the référée in the 
affirmative and in approving the allowance of the claims. But we 
think it unnecessary to add anything to the very careful considéra- 
tion of the subject contained in Judge Hand's opinion. 

The orders of the District Court are affirmed, with costs, upon 
the opinion of the District Judge. 

WARD, Circuit Judge. I dissent from the opinion of the majority 
in this case. It is true that a creditor selling collatéral is entitled to 

•For other cases see same tapie & i numbeb in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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apply the proceeds first to the payment of înterest. But tlie act of 
1898 provides that interest shàll cease to run on daims against a bank- 
rupt's estate after the date of filing the pétition. If the creditor 
cornes into bankruptcy to claim upon any unpaid balance, So much 
of the proceeds of collatéral as hâve been applied to interest accruing 
after the pétition is filed should be deducted from that balance. He 
should net be allowed indirectly a préférence over gênerai creditors 
which he could not get directly. I think this view, not only carries 
out the purpose and provisions of the act, but has the additional ad- 
vantage of conforming to the practice in England.^, 



EXCELSIOE DÏIUM WORKS v. SHEIP & VANDEGRIFT, Ina 
(Circuit Court of Açpeals, Thlrd CStrcuit August 19, 1910.) 

1. Patents (§ 27*) — Invention— Hobn fob Talkino Machines. 

The use of hoops or bands around the horn of a talklng machine to 
hold the longitudinal sections In place doëâ not Involve invention in vlew 
of thè^ long Use of such hoops for the samè purpose In other arts. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. DIg. 
■ 5 27.*] 

2. Patents (f 328*)— iNFRiNoiSMiiNT— Horn fob Talkino Machines. , 

Thé Sojstmann patent No. 873,908, for a horn for talklng machines, 
clalm 3, whleh covers as the «nly novel feature *'a relnforcing band sur-, 
roundlng the body of the hom Intermediate Its two ends," must be lim- 
îted to a band whlch envelopes the structure from end to end, either 
spirally as shown in the speclflcatlon and drawings, or radial ly, being 
othèrwise devoid of invention. As so construed, held not infringed. 

Appeal from the Circuit Court of the United States for the Eastem , 
District of Pennsylvania. 

Suit in equity by the Excelsior Drum Works against Sheip & Vande- 
grift, Incqrporated. Decree for défendant (173 Fed. 312), and com- 
plainant appeals. Affirmed. ^^ 

John P. Croasdale, for appellant. : 

Hector T. Fenton, for appellee. _ ;. 

Before BUFFINGTON and LANNING, Circuit Judges, and' 
ARCHBALD, District Judge. 

ARCHBALD, District Judge. The patent in suit is for a talking 
machine horn. As described by the inventor in the spécifications, the 
horn consists of à séries of nonmetallic ^apered sectioijs, preferably of 
hard wood or fiber, bevplçd longitudinally and so disposed that they 
overlap each other, the overlapping.edges being glued or othèrwise 
fastened together to form a continuous structure. "Upon this struc-| 
ture," as he says, "I then wrap a very thin narrow strip or ribbon 
* * * pf wopd. or other suitable material, and glue the same 
securely to said structure. I hâve found for example that a ribbon 
of ' veneering of approximately one-quarter of an inch in width, and 
about one-fwentieth of an inch in thickness makes a satisfactory 
wrapping. This wrapping extends spirally from one end of a horn 

•far olber .ca^&,M«,f|«)u« topio & § nvubeb lu Dec. & Am. Digs. 1307 to date, & Rep'r Indexei ' 
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to the other." As represented in the drawings, and as described in 
the .claims, the horn has a flaring mouth, and the twofold warping 
of the material, which is necessary in order to produce this, being 
obtained by steaming, the material when dry tends to résume its orig- 
inal shape, and is only prevented from doing so by the exterior wrap- 
ping provided for. The claims of the patent are three, the third being 
the one which is relied upon. 

"1. A horn composed of longitudinally extending tapered sections forming 
a structure contracted at one end and flaring at the other, and a thln band 
spirally wound about said structure. 

"2. A horn composed of longitudinally extending tapered sections, forming 
a structure contracted at one end and flaring at the other, a thln band spirally 
wound about said structure, and a ring niember provided wlth an annular 
channel to receive the flaring end of said structure. 

"3. A horn composed of longitudinally extending tapered sections, forming 
a structure contracted at one end and flaring at the other, and a relnforclng 
band surrouuding the body of the horn intermediate Its two ends." 

The horn manufactured by the défendants conforms to the struc- 
ture described in the patent, except that, instead of being wound from 
end to end, it has two bands of tape encircling it exteriorally, one near 
the mouth or rim, and the other a short distance from the smaller 
end. It is contended by the complainants, that this construction of- 
fends against the third clâim, which, in distinction from the first and 
second does not require, as it is said, that the band shall be wound 
about the horn from one end to the other, but is satisfied by a band 
or bands at any point between the two ends, binding together the 
strips of which the horn is composed. The défendants claim, how- 
ever, that, as limited by the spécifications as well as by the existing 
art, the reinforcing band must enwrap the horn completely, or if 
not, and the third claim is to be read so as to include single hoops or 
bands, it is devoid of invention, dififering in no respect from the 
hoops of a cask or tub, which it involved no invention to apply. 

The most natural view to be taken of the invention is that the 
reinforcing band is to envelop the structure from end to end, either 
spirally, as provided in the first and second claims, or radially, by 
distinction, in the third. That is the form of construction suggested 
in the spécifications and, shown in the drawings, and conforms to 
the gênerai idea. But iripre than that, it is the one that is required 
if the patent is to be suitained, there being otherwise no inventive 
advance on the prior art. | This is not to say that there is anything in 
particular which anticipâmes it in the références cited. The Cunnius, 
it is true, has a reinforcihg rim, so that the idea of rein forcement, as 
applied to talking machine horns, may not be new; although, being 
confined in that case tô strengthening the end or mouth, it is em- 
ployed for a différent purpose, and applied to a différent part. Nei- 
ther is there anything anticipatory in the Cockman (British) patent, 
where clamping rings to hold together the longitudinal strips which 
compose the trumpet, while the glue is setting, are shown ; this being 
for a temporary purpose, and the clamps being dispensed with when 
the object is attained. But the difficulty in the case is that, with the 
reinforcing bands reduced to mère hoops or rings, there is nothing 
more to them than the hoops, in immémorial use, on barrels or casks. 
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It is said tHat bàrrels and talking machines belong to widely différ- 
ent and nonanalogous arts. But that is not the point. The binding 
together of strips of material to form a cylindrical structure, by means 
of hoops or bands, is such a well-known and obvious expédient, that 
no one can claim anything eut of it to whatever it is applied. The 
whole functionand purpose, in every case, is to prevent the loosening 
and spreading apart of the material, against forces pressing outwardly, 
and this is as' true with regard to bands which tie together the strips 
of veneef of a talking machine horn, as of the hoops which bind the 
staves pf a barrel, tub, or cask. 

It is said, however, that th'è invention îs not to be judged by a single 
feature, but by ail of which ft is madë up, and, that the combination 
may be inventive even if ail the éléments are old. But there was 
nothiiig patentably novel in constructih^ a talking machine horn out 
of thiri'stHi)^ of wood or,;fiber arid gluîng the edges together; this 
being already suggested in thé Ruggiero & Bongiorno and the Cock- 
man patents, to say nothing ôf the Cuiinius ;' and there being nothing 
inventive in reinforcing this with hooplike bands, the combination 
with this feature added— which is ail therè is to the device of the 
patent — fares just as bad.i -.; 

But it is'further said that avhooplike band is made necessary in order 
to distinguish from the ficst claim, where a band wound spirally is 
called for. iA distinction is no doubt to be sought for in order to 
avoid a duplication, and it is not to be folind in the désignation of the 
band as a reinforcing band, as it is denomiriated in the third claim, 
that being its function whatever the form assumed, and a merely or- 
namental band being* of course, ôf no account. But à band enveloping 
the structuré radially effects ail, by wayof distinction, that is. âsked 
for, and may thus be taken. as intended, which in no wây interfères with 
the requirement, enforced by the considérations just alluded to, that 
it shall completely surround the -horn. iiNor, even if this were not so, 
and a hooplike band were .required tû make the distinction, wôuld 
this relieve. from the argument that there would be nothing patentably 
inventive in afcorn of that kind. I' 

The claimànts are thferefore in this dilémma. ' If, contrary to the 
views which hâve been' just expressed, the third claim of the patent 
is held to cover individu al^ carçular bands, such as are in use by the 
défendants, there is nothing inventive in^ a device of that kind, and 
the claim is invalid. Or, if it be held to call for a reinforcing band: 
which shall envelop the horn from end tô end, which, ail things con- 
sidered, isthèimost natural, if not the enforced construction, the de-. 
fendants do not infringe, having adopted an entirely différent form. 
The resuit in either instance is that no case is made out. 

The decree must therefore be afSrmed. 
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'AUTOMATIC SWITCH CO. T. MONITOR MFG. CO. et aU' 
(Circuit Court, D, Maryland. June 15, 1910.) 

1. Patents (§ 129*) — Assignment— Eftect as Estoppel — Coepoeation Ob- 

ganized bt assignoe. 

A corporation organized by a patentée, who subscribed for two-thirds 
of the stock and paid for it with mouey received from another corpora- 
tion to vvhicU he assigned the patent, is bound by bis estoppel, and can- 
not question the validity of the patent, nor introduce évidence so to 
limit its construction as to render it worthless. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §5 18:>^-1S6; Dec. 
Dig. § 129.*] 

2. Patents (§ 177*) — ClÀims— Combination— Effect. 

Every part of a combination claluied in a patent is presumed to be ma- 
terial to the combination, and in a suit for its infringement évidence to 
the contrary Is not admissible. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 253, 254; Dec. 
Dig. § 177.*] 

3. Patents (§ 168*) — Constetjction— Acquiescence in Rejection of Claims. 

A patentée who originally songht broader claims which were rejeeted, 
and who acquiesced in such rejection. cannot Inslst on such a construc- 
tion of an allowed clalm as would cover what had been prevlously re- 
jected. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 243%-244; Dec. 
Dig. ■§ 1G8.*] 

4. Patents (§ 202*)— Assignment— Effect as Estoppel. 

In a suit for Infringement by the assijmee of a patent aCTinst the as- 
slgnor, where it ts not sbown that the assigner made any représentations 
other than those necessarily involved In the assignment, he is estopped 
only to deny that the invention presented a sufficient degree of utility to 
Justlfy the Issuance of the patent, and with thls limitation the court will 
apply the same rule of construction which would be applicable between 
the patentée and a stranger, and, on the question of Infringement, the 
défendant may show the prior state of the art to Ilmit the scope of the 
clalnis sued on. 

[Ed. Note.— For other cases^ see Patents, Cent Dig. §§ 281-289; Dec 
Dig. I 202.*] 

5. Patents (| 328») — Infringement— Electric Switches. 

The Whittingham patents. No. 716.504 and No. 757.853, for Improve- 
ments in electrlc switches, construed, and held not infringed. 

In Equity. Suit by the Automatic Switch Company ag-ainst the 
Monitor Manufacturing Company and George H. Whittingham. De- 
cree for défendants. 

Clifton V. Edwards and R. Lee Slinglufî, for complainant 
Bartoû, Wilmer, Ambler & Stewart and Robert Watson, for de- 
fendants. 

ROSE, District Judge. This is a suit in equity for an alleged in- 
fringement of certain claims of patents 716,504 and 757,853, both 
originally issued to George H. Whittingham, pne of the défendants. 

In 1888 Whittingham, then about 20 or 21 years of âge, applied 
for a patent for an automatic switch for electric motors. He or- 
ganized the Automatic Switch Company of Baltimore City and sub- 

*Tor other cas» lee »aia% toplc & i uvuaita. in Dec. & Am. Digs. 1907 to date, & Rep'r Iniiexe* 
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scribed for ail its stock. He paid for it by (1) assigning the patent! 
to be issued, and by agreeing to assign (2) ail foreign patents he| 
might obtain for the same invention, and (3) any improvements upon 
said switch or any contrivance or device whatsoever which he might 
inverit or in any wise become possessed of or interested in, bearing 
upon a syvitch for operating electric currents. He remained in the 
employ oî the company for nearly 16 years. During that time he 
obtained a number of patents. Some, including the two in suit,] 
were for improvements in switches. Some were for other electrical 
devices. The company at its own cost prosecuted the application for 
ail thèse patents, and ail of them were assigned to it. In 1897 one, 
David H. Darrin became the New York sales agent of the Automatic' 
Switch Company. In 1898 the company gave him for five years 
the exclusive agency for the sale of its goods in Greater New York 
and New Jersey. He says as the direct outcome of this agency he 
went irito the elevator business on his own account. Its success, 
he testifies, depended largely upon his control in the New York ter- 
ritory of the Automatic Switch Company's products. In 1901 Whit-' 
tingham told Darrin he would like to buy the stock of the Auto- 
matic Switch Company, the majority of which was then and had 
been for many years in other hands. Whittingham says that Darrin 
asked to share in the purchase. Darrin says Whittingham asked for 
his help, and to get it showed him the agreement of September 5, 
1888, binding Whittingham to assign ail future switch inventions to 
the company. Whittingham dénies that he ever showed Darrin that 
agreement or said anything about it. He claims never to hâve seen 
it from the day on which it was executed imtil it was oiïered in 
évidence in this cause. However this may be, Whittingham and 
Darrin agreed to buy the stock not owned by Whittingham and to 
pay for it spmething over $9 a share. It was planned that each 
should get one-half of the total issued stock, and that the salary 
to be paid' each by the company should be the same. Nothing was 
said about the Darrin agency contract. Neither had sufficient ready 
money to pay for the stock. Each indorsed for the other. Whitting- 
ham lent Darrin $600 in cash. Darrin was elected président. They 
got along well together until Darrin wanted a renewal of the exclu- 
sive agency contract for the D. H. Darrin Company which he had 
organized and to which he had assigned the contract. Whittingham 
did not want to renew it. Darrin as président of the company, but 
wîîhout the authority of the directors, gave a new contract to a 
clerk of the Darrin Company and the latter immediately assigned the 
contract to that company. At the next élection the directors of the 
Automatic Switch Company declined to re-elect Darrin président and 
put Whittingham in his place. While Whittingham w.as président 
the company sold its switches in the New York territory to anybody 
who wanted to buy them and could pay for them. Darrin, so long 
as he did not control the New York agency, would not use the Au- 
tomatic Company's switches in any elevator built by his company. 
He testifies that rather than buy Automatic Company's switches when 
other people in the same territory could buy them he used other 
switches so infêrior in quality that it seriously injured the réputation 
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of the Darrin elevators. He seems to hâve persuadée! himself that 
lie had the right to the exclusive agency, no matter what the other 
stockholders of the switch company thought about it. 

Meanwhile the struggle between him and Whittingham for the 
control of the Automatic Switch Company was carried into the courts. 
Darrin obtained an injunction restraining Whittingham from voting 
certain shares of stock at the annual élection for directors to be 
held in January, 1904. The company 's by-laws said that no élection 
could take place unless a majority of the stock was represented at 
the meeting. Whittingham stayed away to break a quorum. Dar- 
rin came. A little over one-third of the shares were represented. 
Darrin's friends were elected directors. The Court of Appeals of 
Maryland finally held that under the state corporation law as it 
then stood the shares présent at an annual meeting could elect whether 
they were a minority of the whole number or not, and no matter 
what the company's by-laws might say about it. So soon as this 
décision was handed down, Darrin took control' and put an end to 
Whittingham's connection with the company in any capacity other 
than as a stockholder in it. Whittingham swears, and Darrin does 
not deny, that Darrin said he would never allow the company to 
make a dollar so long as Whittingham had any stock in it. Whit- 
tingham ofïered to buy Darrin's stock. Darrin would not sell un- 
less given the exclusive New York agency. On those terms Whit- 
tingham would not buy. Whittingham began légal proceedings to 
secure control of the annual élection to be held in January, 1905. 
Then an agreement was made. Darrin was to dismiss ail the suits 
against Whittingham, several of which were pending. He was to 
pay Whittingham .$20,000, and to pay the agent who negotiated the 
arrangement $2,500. In return ail the Whittingham stock was to 
become Darrin's. Darrin dismissed the suits. A time and place for 
the payment of the money and the transfer of the stock was ap- 
pointée!. Darrin came bringing his money in large part in $5 and 
.$10 notes. It took time to count thèse. While the parties were still 
together, a deputy sherifif appeared with an attachment in a new suit 
that Darrin had caused to be brought against Whittingham. Whit- 
tingham had taken the précaution to transfer tlie stock to the name 
of the agent. The latter claimed that the stock was his, and he liad 
sold it to Darrin, and that tlie money to be paid for it belonged to 
him. Darrin dropped the attachment. Whittingham says he feared 
Darrin would bring other suits against him. Therefore, so soon as 
he received his $20,000, he invested it. How he does not say. He 
at once transferred thèse investments to his wife. Darrin did bring 
two otlier suits. Why the record does not disclose. The défendants' 
brief says they were fruitless. A very little while after Whitting- 
ham sold his stock, he came to Baltimore. He called at the sliop 
of one William C. O'Brien, whom he had known for a long while. 
Some eight years before O'Brien had been in the employ of the 
Automatic Switch Company. Whittingham says that O'Brien was 
working on some original electrical devices for some of which he 
was seeking patents. O'Brien and Whittingham agreed to form a 
corporation. Mrs. Wliittingham ■ was to pay $3,400 for two-thirds 
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of the stock; O'Brien $1,300 for one-third. The company was to 
buy O'Brien's business, inventions, patents, and machinery for $2,- 
300. It was a part of the bargain that the company should employ 
Whittingham as one of its ofiicers. What was agreed to be done 
was done. The corporation was organized under the namç of the 
Whittingham Manufacturing Company, and started its career with 
O'Brien's business and $1,400 of cash. After the bill in this case 
was filed, the company changed its name to the Monitor Manufac- 
turing Company. O'Brien still holds one-third of the stock which 
was issued to him. Mrsi Whittingham still has the two-thirds which 
were issued to her, less one share transf erred to her husband, the 
défendant Whittingham. : The new company manufactures and sells 
electric switches. 

The défendants in this case are George H. Whittingham' and the 
Monitor . Manufacturing Company. The complainant is the Auto- 
matic Switch Company, a New York corporation, which has suc- 
ceeded to ail the business, property, and patents of the Automatic 
Switch Company of Baltimore City. The évidence leaves no ques- 
tion that the complainant company is controUed by Darrin. It does 
not appear' that any one else has any substantial interest in it._ At 
the time of the filing of the bill, a motion for a preliminary injunc- 
tion was màde and after hearing upon affidavits was granted. The 
évidence has nôw been taken in regular course and the case submitted 
after final heafing. 

The stpry oi the relations bf the parties to each other has been 
told at length, bécàuse it is necessary to décide how far the défend- 
ants are estopped in this case from making défenses which but for 
those relations would be open to them. The défendant George H. 
Whittingham was the patentée of both patents in suit. He assigned 
them to the corporation under which the complainant takes title to 
them. He admits that he cannot be heard to question their vaHdity. 
His codefendant, the corporation now calling itself the Monitor Man- 
ufacturing Company, says that it is not bound by his estoppel. Un- 
der the circumstances in évidence this contention should not be sus- 
tained. A corporation which is alleged to infringe the patents owned 
by another may show that thèse patents are invalid in spite of the 
fact that their vendor is one of its officers and stockholders. Bab- 
cock & Wilcox Co. V. Tplçdo Boiler Works, 170 Fed. 81, 95 C. 
C. A. 363. In the case àt bar two-thirds of the capital of the de- 
fendant corporation came from money wliich a few days or a few 
weeks before had been paid the vendor of the patents for his stock 
in the compariy to which he had sold them. The défendant company 
was in large part organized for the purpose of giving him employ- 
ment. Two-thirds of the stock is held by him and his wife. The 
company does whatever he wills it to do. Under such a state 
of facts the company is bound by his estoppel. Time Telegraph Co. 
v. Himmer (C. C.) 19 I^ed. 322; Alvin Mfg. Co. v. Scharling (C. 
C.) 100 I^ed. 87 ; Marvel Co. v. Pearl (C. C.) 114 Fed. 946 ; Con- 
tinental Wire Fence Co. v. Pendergast (C. C.) 126 Fed. 381; Mel- 
lor V, CarroU (C. C.) 141 Fed. 992. 
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How far does the estoppel against the défendants go? They 
hâve the right to say that they do not infringe. In this case that 
is what they do say. Before the court can tell whether in so saying 
they say truly, it must find eut what the patents in suit cover. The 
buyer of a patent for one invention has no right to say that the 
seller shall not use another invention. If A. sells B. Blackacre, B. 
cannot claim Whiteacre as well. It is sometimes impossible without 
référence to the prior state of the art to tell what a patent means. 
In such cases the state of the art may be proved. Until it is proved, 
no one can say what it is the défendants are estopped to deny. On 
the other hand, a vendor of a patent when sued for its infringe- 
ment cannot say that the patent which he sold as good is bad. What 
he may not do in one way he will not be let do in another. It fol- 
lows that he may not offer évidence so to limit the construction of 
the patent as to make it worthless. Alvin Mfg. Co. v. S'^^ariinç^ 
{C. C.) 100 Fed. 87; Hurwood Mfg. Co. v. Wood (C. C.) 138 Fed. 
835. Courts of high authority dilfer as to where the Ime should 
he drawn between that évidence of the prior art which may some- 
times be admissible on behalf of the vendor of a patent suhsequently 
sued for its infringement, and that évidence of such art which when 
offered by the vendor may never be received. 

In this case the complainant says that the défendants infringe claims 
1 and 8 of patent 716,504, December 23, 1902, and claims 8, 9, 10, 
11, and 12 of patent 757,853, April 19, 1904. Both of thèse patents 
are for improvements in the construction of electric switches. While 
the later in date is said to be an improvement on the earKer, the 
claims of the younger alleged to be infringed each contâin an élé- 
ment not shown or claimed in the older. It is conceded that, if the 
défendants infringe any one of thèse claims 8 to 13 of patent 757,- 
853, they infringe ail of them. The purpose of an electric switch is 
to make and break an electric current. When the current is broken, 
there is an electrical discharge through the air, the visible évidence 
of which is the electric spark. This sparking or arcing, as it is 
technically called, if uncontrolled may do damage. It is controUed 
by placing an electro-magnet close to the point at which the switch 
opens. Electricians call an electro-magnet, used for making harm- 
less what would otherwise be a dangerous discharge, a blow-out 
device, because they say it blows out or disrupts the arc which is 
formed when the switch is open. There is no question that ail this 
was known years before the date of the earlier of the patents in 
suit. When Mr. Whittingham designed the improvements in electric 
switches shown in the later of the patents in suit, it occurred to him 
that it would be a good thing to make the electro-magnet or blow- 
out device do double duty. In his scheme it not only does its own 
necessary work, but it forms an arm of the switch itself. He fitted 
it with a contact surface so that when it touched the other arm of 
the switch the circuit was closed. He thought so well of this idea 
that he made it an élément of each one of the five claims of patent 
757,853 now in suit. The record does not show what spécial ad- 
vantage in practical use this arrangement has. Complainant says 
it has none. It claims that the défendants infringe, although in their 
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alleged infringing switch the blow-out device is not itself an arm 
of the switch nor has it: a contact surface. The complainant says 
that the blow-out device serves the same purpose, neither more nor 
less, whether it has or has ' not the contract surface and whether 
it does or does not form an arm of the switch. Whether the com- 
plainant is or is not right seems to me immaterial. A blow-out de- 
vice formîng part of the switch and having a contact surface is an 
élément of the combination in every one of the claims in suit. The 
law is well settled that every part of the combination claimed is con- 
clusively presumed to be material to the combination. No évidence 
to the contrary is admissible in any case of alleged infringement. 
Walker on Patents, § 349 ; Hubbell v. U. S., 179 U. S. 82, 31 Sup. 
Ct. 24, 45 L. Ed. 95.. It foUows that the devices used by the de- 
fendants are not within any one of the claims 8 to 13, inclusive, of 
patent 757,853, and that consequently those claims are not infringed 
by the défendants. 

Two questions are still to be answered. First. Do the défend- 
ants infringe either claim 1 or claim 8 of patent 716,504? Second. 
If, in point of fact, they do not infringe either of them, are they 
estopped to say they do not ? 

The patent in suit says that the invention relates to improvements 
in electric switches for reversing the current in electric motors. It 
déclares that the invention is specially applicable for use in connection 
with electric elevators. It explains that one of its objects is to pro- 
vide such an arrangement of parts that, wh en the connection with 
the supply circuit is broken at one side of the switch for the purpose 
of stopping or reversing the môtor, the armature and field circuits 
will remain closed, ând will not be opened except when the motor 
circuit contact blades are just aboutto enter the supply circuit ter- 
minais on the opposite side of the switch. This arrangement it is 
said affdrds the armature time to slow down and stop and exhaust its 
electro-magnetic current before the armature and field circuits are 
broken preparatdry to the reversai of the current in the armature, 
thereby avoiding the destructive arcirig of the terminal and contact 
blades which results when the armature and field circuits are broken 
while thë arinâture is rotating. Certain other objects are specified, 
but they do nôt apparently relate to the particular claims in suit. 

After the ehumeration of the objects of the patent, the patentée 
proceeds tosay: 

"With thesé and other objects In vIew the Invention consists in certain elec- 
trieal and mechanlcal featurès of construction, arrangements and comhlua- 
tions of the parts hereinafter f ully described and claimed." 

The first claim in suit is as foUows: 

"In an electrlc-elevator systém, the combination with a motor-snpijiy cir- 
cuit and contact blades and terminais for dosing and opening the saine, of an 
armature-circuit arrangea to remain closed! until after sald contact-blades 
hâve been brought to and paSt the stop position." 

In the défendants' devices which are alleged to infringe, the contact 
blades are never moved beyond the stop position. The complainant 
says that ail the claim means is that the armature circuit shall remain 
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closed after in point of time the contact blades hâve been brought to 
the stop position, and that the claim does not require that after the con- 
tact blades hâve reached the stop position they shall actually keep 
moving in the same direction beyond that position. Should this claim 
be se understood? It is possible to put such a construction upon 
its words provided the Patent Office history of the patent is ignored. 
Even, then, the meaning which the complainant would give to the 
claim is not the obvious or more natural import of its language. But 
the Patent Office file wrapper bas been put in évidence. It shows 
that the original application for this patent contained a claim num- 
bered 2. This claim read: 

"In an electric-elevator System, a motor-reversing switch, comprising supply- 
cireuit terminais and contact-blades ; armature-clrcult-terminals ; and arma- 
ture-circuit contact-blades adapted to contact with said armature-circuit ter- 
minais and arrangea to remain In contact tàerewitli wlien the supply-clrcult 
contact-blades hâve been moved to the stop position." 

It was rejected by the Patent Office examiner. He said it was toc 
broad in view of Cook, 597,265, January 11, 1897, Herdman, 603,849, 
May 10, 1898, and Shepard, 641,157, January 9, 1900. Each of thèse 
patents showed a switch in which the armature circuit remained closed 
when the supply circuit contact blades had been moved to the stop 
position. The patentée then canceled the original claim No. 2, and 
substituted therefor the following: 

"The comblnation of a supply circuit; an armature circuit; a switch 
adapted to close and open said supply-clrcuit and reverse said armature-cir- 
cuit, and arrangea to leave said armature-circuit closed after opening the sup- 
ply-clrcuit ; a brake résistance circuit ; and mechanical means arranged to 
automatlcally Introduce said bralie résistance circuit into the armature cir- 
cuit after the supply circuit bas been opened." 

This amended claim wasalso rejected as fully anticipated by Shepard 
and Herdman. 

The patentée then canceled the amended claim No. 2, and gave up 
the effort to get a claim which would cover a switch in which the 
supply circuit contact blades were not required to move past the 
stop position. In the defendant's devices alleged to infringe the sup- 
ply circuit contact blades do not move past the stop position. It 
is true that the armature circuit remains closed until a period which 
in point of time is subséquent to the moment at which the contact 
blades of the supply circuit hâve moved to the stop position. But, 
in spite of this fact, I do not think that the complainant can now 
be heard to say that the fîrst claim of the patent in suit is irifringed 
by any device in which the contact blades do not move past the stop 
position. In so saying it is in eflfect asking that claim No. 1 shall 
now be given a meaning as broad as the original claim No. 2. This 
the law will not permit. A patentée who has originally sought broader 
claims which were rejected and who has acquiesced in such rejec- 
tion cannot under the authorities be allowed to insist upon such a 
construction of the allowed claim as would cover what had been 
previously rejected. Corbin Cabinet L,ock Co. v. Eagle Lock Co., 
150 U. S. 40, 14 Sup. Ct. 28, 37 L. Ed. 989; Roemer v. Peddie, 132 
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U. S. Sir, 10 Sup. Ct. 98, 33 L. Ed. 383. I am therefore of opinion 
that the défendants do net infringe daim 1 of patent 716,504. 

The complainant says that the défendants infringe the eighth claim 
of the same patent, This claim reads as follows: 

"In an electric-swltch System for reversing motors that employ séries coils, 
the comblnatlon of a supply or Une circuit ; a switch mechanism adapted to 
open both sidés of said line-cireuit ; and an armature-circuit-reversing switch 
arrangea to be connected to the line-circult switch by means of the séries 
coilsj, whereby when the line-circuit is open, both sides of the motor-circult, 
together ,with the séries coils, are entirely dlsconuected f rom the line-circult." 

I do not understand that the défendants deny that the language 
of this claim is broad enough to cover some of the devices made by 
them if it be read without référence either to the prior art or to the 
particular structure described in the spécifications of the patent in 
suit. They assert, however, that its language cannot be given a 
broad construction because, if it were so construed, the claim wôuld 
bie a claim for a mère f unction and therefore invalid. Second. That, 
if it be not for a function, it must be limited to the device or com.- 
bination substantially described in the spécifications. Third. That 
the défendants' devices admittedly difïer in some respects from the 
device described in the patent. In order to détermine whether those 
différences are substantial or merely colorable, it is necessary to 
«xamine the state of the prior art and the proceedings in the Patent 
Office with relation to this particular patent. The défendants say 
that, if such examination be made, it wïïi show that the différences 
between défendants' devices and that described in the patent in suit 
are of such a nature that the re is no infringement. It may well be 
that against other persons than the défendants this claim would be 
held void because so broadly worded as to amount to a claim for 
.a function, or because, otherwise understood, itcovers combinations 
aiready old at the time of the application for the patent in suit. The 
défendants, however, cannot make such a défense. As against them 
the claim must be conclusively presumed to be valid, and it must 
. f urther be presumed to cover a construction which the patentée at 
the time he made the application for his patent supposed to be useful. 

Does the estoppel against the défendants go still f urther? The 
•complainant says it does. The words, of the claim do describe switches 
which the défendants make. That being so, the complainant says 
it is the end of the case, For so saying the complainant has high 
authority. In Siemans-Halske Electric Co. v. Duncan Electric Mfg. 
Co., 14S Fed. 157, 73 C. C A. 375, Judge Baker delivered the unani- 
mous opinion of the Circuit Court of Appeals for the Seventh Cir- 
cuit, composed at the time of himself. and Judges Grosscup and 
Seaman. In that case a vendor had been sued for the infringement 
of a patent sold by him. He contended that he was entitled to prove 
the prior art to limit the scopè of the claims of that patent. He ad- 
mitted that he could not show that either the patent or any of its 
claims were altogether invalid. Judge Baker said : 

"Why one défense and not the other? They are o£ as like blood as brothers. 
One is somewhat larger than the other (sic) is ail. Lack of novelty defeats 
the complatnant's title to the whole of the property within the metes and 



AUTOMATIC SWITCH CO. V. MONITOR MFG. CO. 991 

bounds of the claims. Limitation destroys his title to a part. * * * The 
grant to [the patentée] was the right to exclude the public from using the in- 
ventions described in the claims, subject to the right of the public to strike 
down, if they could, the claims in whole or in part. The défendants assert 
that ail that the complainant acquired by the assignment was the franchise 
to exclude, which had been granted to [the patentée]. This may be taken as 
true so far as the rights of strangers are concerned, But [the patentee's] as- 
signment, In fact and likewlse by its very terms, was a conveyance, not only 
of the franchise to exclude strangers, but was also a conveyance of the in- 
ventions described in the claims. The right of [the patentée] to the inven- 
tions, if they were inventions, existed prior to, and continued independently 
of, the issuing of the patents. * * * If, in the face of his sale of the in- 
ventions described in the claims, as existent property into the possession of 
which he purported to induct his grantee, he be permitted to defeat his gran- 
tee's right of possession of thé whole or a part on the strength of a prior ti- 
tle outstanding at the tlme of the grant, he would be put on the same foot- 
ing as a étranger, and the estoppel by deed would again be redueed to nihility. 
• * * In our judgment the reason of the case leads to the conclusion that 
between contracting parties extraneous évidence is Inadmissible if there Is 
no ambiguity or uncertainty in the language of the description and claims, 
and that, if there is uncertainty, outside évidence is admissible only to make 
clear what the applicant meant to claim and the government to allow, and 
not for tlie purpose of showing, even in the slightest degree, that the appli- 
cant had no right to claim and that the government was improvident in al- 
lowing what was in fact clalmed and allowed." 

On the other hand, the défendants say that the true rule of law is 
that which has been laid down in a number of cases by the Circuit 
Court of Appeals for the Sixth Circuit. They rely particularly upon 
Noonan v. Chester Parle Athletic Club Company, 99 Fed. 90, 39 C. 
C. A. 426. Judges Taft, Lurton, and Day sat in that case. One 
of them is now Président of the United States and two of them are 
Justices of the Suprême Court. The opinion was delivered by the 
then Judge, now Mr. Justice, Lurton, who spoke for a unanimous 
court. He said: 

"It seems to be well settled that the assignor of a patent Is estopped from 
saylng his patent is void for want of novelty or utility, or because anticipated 
by prior inventions. But this estoppel, for manifest reasons, does not prevent 
hlm from denying infringement. To détermine sueh an Issue, It is admis- 
sible to show the State of the art involved, that the court may see what the 
thing was which was asslgned, and thus détermine the primary or second- 
ary character of the patent asslgned, and the extent to which the doctrine 
of équivalents may be invokèd agaiust an infringer. The court will not as- 
sume against an assignor, and in favor of his assignée, anything more than 
that the invention presented a sufBcient degree of utility and novelty to Justlfy 
the issuance of the patent asslgned, and will apply to the patent the same rule 
of construction, with this limitation, which would be applicable between the 
patentée and a stranger." 

The case of Noonan v. Chester Park Athletic Club Co. was de- 
cided some years before the Siemans-Halske Case. It was consid- 
ered by the Circuit Court of Appeals for the Seventh Circuit in the 
latter case, but the judges who composed that court found themselves 
unable to adopt its reasoning. Nevertheless, when the question was 
again re-examined by the Circuit Court of Appeals for the Sixth 
Circuit several years after the décision in Siemans-Halske Case, the 
court for the Sixth Circuit adhered to its former ruling. Again, 
it spoke through the mouth of Judge Lurton. Babcock & Wilcox 
Co. V. Toledo Boiler Works, 170 Fed. 85, 95 C. C. A. 363. Before 
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any of the décisions above rêferred to the Circuit Court of Appeals 
for the First Circuit had taken thë position subsequently adopted in 
the Sixth Circuit. Martin & Hill Cash Carrier Co. v. Martin, 67 
Fed. 786, 14 C. C. A. 643. I do not find that the question has ever 
been passed upon by the Circuit Court of Appeals for this circuit. 

There is nothing mysterious about the doctrine of estoppel. A 
man is estopped because in equity and good conscience he should not 
be allowpd to say something, although that something may be true. 
Whether equity and good conscience require that he shall keep his 
mouth closed may and usually does in large part dépend upon the 
spécial facts and circumstances. One who knew well the state of the 
art might sell a patent to one who knew nothing about it. In order 
to make the sale, he might read the claims to the buyer. He might 
comment on the breadth of their language. He might assert that 
he knew that they covered every possible machine by which the 
wished for resuit could be attained. Such a seller, I take it, when 
sued for the infringement of a patent he had sold, would not be 
permitted to set up the prior art for the purpose of showing that 
the patent was in fact a very nafro^y one; that it covered a limited 
class of niachines only and that there were large classes of machines 
not covered by the patent which would accomplish substantially the 
same results. The circumstances ùnder which a patent may be as- 
signed may be quite différent. An ifiventor may be in the employ 
of another. He may turlï over his inventions to his employer. The 
employer may at his own ex:penée proseciite applications for patents 
for such of thèse inventions as it may think valuable. When such 
employé subsequently changes his èmployment, there seems to be no 
reason why he should be any more estopped than any one else from 
showing that the patent he assigned, though valid, must be narrowly 
construed. The complainant says that there are spécial facts and 
circumstances in this case which should estop the défendants from 
limiting the claims sued on. The spécial facts and circumstances 
so alleged are two. 

First. The making of the agreement of September 5, 1888, by 
which the défendant Whittingham agreed to assign to the Automatic 
Switch Company of Baltimore City ail future inventions which he 
might make or which he might become interested in relating to elec- 
tric switches. The présent complainant is not the company with 
which Whittingham made the agreement of September, 1888. It 
is a new corporation to w^hich has been asSigned the property and 
rights of the company with which Whittingham made his agreement, 
It is unnecessary to inquire whether such a contract could be as- 
signed without Whittingham's consent so as to bind him to the new 
company. This is not a suit for the spécifie performance of that con- 
tract. The agreement is brought into this case by Darrin's testi- 
mony that before he bought the stock in the Automatic Switch Com- 
pany of Baltimore City Whittingham showed him the agreement 
of September, 1888, and that the existence of this agreement was 
one of the inducements which led him to buy that stock. 

If I were satisfied that this conversation or anything like it had in 
faCt taken place, I might feel that Whittingham ought to be subject to 
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the rule of law laid down in Siemans-Halske Electric Co. v. Duncan 
Electric Mfg. Co., 142 Fed. 157, 73 C. C. A. 375, whatever might be 
my views as to the applicability of that doctrine to cases in which the 
vendor had made no représentations other than those necessarily in- 
volved in the assignment of his patent. No ône has testified with réf- 
érence to this agreement except Darrin and Whittingham. Whitting- 
ham dénies that any such conversation was had He says that from 
the time the agreement was executed in September, 1888, he never 
heard of it or saw it until it was produced in évidence in this case. The 
burden of showing that such a conversation took place is on the com- 
plainant. Darrin adniits that he felt justified in seeking to attach 
money he agreed to pay Whittingham for his stock, although one of 
the terms of the agreement of purchase was that ail suits he had 
brought against Whittingham should be dismissed. It further ap- 
pears in the record that Darrin, after having sworn that the reason 
the business of the Automatic Switch Company was not profitable 
was due to Whittingham, was compelled to admit that he had in 
other litigation between himself and his wife sworn that it was his 
wife's demands for money that had brought himself and his Com- 
pany to the verge of bankruptcy, and that to supply her demands 
he had borrowed large sums of money from the Automatic Switch 
Company. 

In view of thèse admissions, I do not feel justified in basing any 
décision upon his uncorroborated statement of représentations made 
to him when the fact that such représentations were so made is de- 
nied by the party alleged to hâve made them. 

Second. Certain bulletins issued by the Automatic Switch Com- 
pany of Baltimore City during the time Whittingham was connected 
with that Company hâve been ofïered in évidence by the complainant. 
It is said, and not denied, that Whittingham assisted in their prépara- 
tion. I cannot, however, find anything in those bulletins which make 
more rigid the estoppel to which the défendants should be subject 
in this case. I am therefore of the opinion that it is open to the 
défendants to assert that claim 8, being functional in form, must in 
any evént be limited to the construction substantially identical with that 
shown in the patent in suit, and that, in order to détermine whether 
the différence between the devices made by the défendants and the 
construction shown in the patent are substantial or colorable, resort 
may be had to évidence of the state of the prior art. 

The corhplainant apparently admits that claim 8 must be limited 
to the particular construction shown in the patent in suit or to some 
construction substantially identical therewith. In its brief filed in 
this cause it discusses claims 1 and 8 together, and assumes that 8 is 
not infringed unless 1 is. I believe that such construction is the 
proper one to place upon this claim. This is especially true in view 
of the statement of the patent itself that the invention consists in 
certain electrical and mechanical features of construction, arrange- 
ments, and combinations of the parts in the patent fully described and 
clàimed. If this view bé correct, the conclusion already reached that 
claim 1 is not infringed disposes of the contention that claim 8 is. 
In any event, claim 8 must be construed as limited by the prior state 
180 F.— 63 
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of the art. So limited, it àppears to me that the différence between 
the construction described in the patent and the devices made by the 
défendants are so substantial as to exempt the latter from the charge 
of infringement. 

I wilt therefore sign a decree dissolving the preliminary injunction 
and dismissing the bill of complaint, with costs. 



' FOSTBR HOSE SUPPORTER CO. V. TA YliOR. 
(Circuit Court, D. Connecticut. June 29, 1910.) 
No. 1,243. 

1. Patents (§ 214*)— License— Cancellation— Rotalty— Ï)blat in Payment 

— Waivek. 

WHere complalnant licerised défendant to manufacture under a patent, 
before the patent had been establlshed by adjudication, by a contract 
autborizing forf eiture in case of nonpayment of royalties when due, and 
on fflay 9, 10O7, immediately after the valldity of the patent had been 
establlshed, gave a notice of canCellatlon for the licensee's alleged default 
in the payment of royalties, but on the 13th following aecepted full pay- 
metlt for ail royal ty accrued on the day following the notice, he waived 
his right to enforce a forf eiture. 

[Ed. Note. — For other cases, see: Patents, Dec. Dig. § 214;*] 

2. Patents (§ 214*) — Licenses—Foeb'eiturb— Notice. 

A provision, in a license to manufacture under a patent, that in case of 
a f allure to pay royalties as agréed the Ucensor by a wrltten notice may 
terminate the contract, Is unavallable in case of default to enablè the 
licersor to déclare and enforce a forfelture without resort to a court of 
equity. : i 

[Ed. Note.— For other cases, .see Patents, Cent. Dlg. § 322; Dec. Dlg- I 
214.*] . . , ., ,. .,,^ .,,, ■ ,• 

In Equity. Suit by the Poster Hose Supporter Company àgainst 
Thomas P. Tâylor. Bill dismissed. 

J. J. Kennedy, for complainant. 

Morris W. Seymour, Dayid.S. Day, and Arthur,!^. Shipman, for de- 
fendant. 

PLATT, District Judge. There, is one definite distinctipn between 
this suit and the usual bill in equity, alleging infringerpent of a patent 
and asking for an injunction and accounting, which will be noted as 
briefly as pos'^ible : 

In paragraph 8 it is alleged in substance that the défendant had 
prior to May 9, 1907, long been operating under the patent as a li- 
censee, and that on said May 9,, 1907, the license was "duly canceled 
and terminated,'' and at the same time défendant was warned not to 
make or sell aijiy more of the patented hose supporters, under penalty 
of being sued alan infringer. , 

It will be noticed that there is no direct statement in the bill that 
complainant had prior thereto terminated the license in accordance 
with the terms of the license contract. The défendant in his answer 

•For other cases see same toplc £ § numeer In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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flatly dénies the allégations of paragraph 8 and sets forth in extenso a 
variety of facts which he asserts go to show that the Hcense was not 
"duly canceled and terminated." The complainant traverses the ma- 
terial allégations of the answer by replication. 

The question of where the burden of proof rests seems immaterial, 
because the important facts are conceded by both parties and may be 
summarized as f ollows : 

The défendant entered into the license contract before the validity 
of the patent had been established by adjudication. 

In its earlier life the patent had a checkered career. The managing 
spirit of the présent suit was at one time a vigorous and persistent in- 
fringer. By using an innocent looking device, viz., the silk loop li- 
cense, matters were so arranged between complainant and défendant 
that in fact the defendant's actual outlay for royalties was just one- 
half what other licensees paid. 

On May 7, 1907, the patent in suit was declared valid by court de- 
cree, and complainant at once took advantage of the fact that the de- 
fendant had delayed his reports on royalties and his payments therefor 
in the preceding months beyond the dates fixed by the contract. He 
at once acted under the strict letter of the contract, and, so far as it 
was in his power to do so, terminated the license contract. The only 
ground he had to go upon was the delay in reports and payments, and 
there had been during the prior life of the contract numerous instances 
of delays of more or less extended duration for which the complain- 
ant had never attempted to exercise his claimed right to terminate the 
contract. The défendant was not in the slightest degree acting in 
opposition to or dérogation of the rights of the owner. He had been 
careless, as he had been many times before; but on this occasion the 
complainant pounced upon his négligence as a means to work out a 
sérious injustice to the défendant. 

The complainant insists that the motives which influenced him are 
immaterial, and argues that, no matter how inéquitable his action may 
hâve been, the license must be treated as having been terminated prior 
to the fiHng of the bill, because he was acting strictly within his légal 
rights and in compliance with the very letter of the contract into which 
the parties had entered with wide open eyes. 

Before looking into the gênerai situation, let me say in passing that, 
if there were no other way to do equal and exact justice to the parties, 
it does not seem strained or unreasonable to say to the complainant: 
You hâve endeavored to make use of the defendant's failure to pay on 
time and to exact your pound of flesh, but in view of the fact that 
after trying to do so, on May 9th, you accepted from him on May 
13th full payment for every dollar of royalty due on the preceding 
lOth, and also that which came due on the day following your notice, 
you hâve waived the right to carry your notice into full and final efïect, 
and your relations with the défendant hâve continued to be those of 
licensor and licensee. 

Having stated this in passing, we will look at the gênerai contention. 

The controlling question in the case, which must be answered af- 
firmatively to entitle the complainant to any standing, is whether or not 
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the writterî notice above refei'red to, sent by complainant to défendant, 
acted as a positive and absolute ending of ail contractual relations be- 
tween complainant and défendant, thereby making it impossible for the 
court to right the wrong, or to eliminate the wrong attempted. 

The complainant insists upon a favorable answer , and cites in sup- 
port of his contention Hammacher v. Wilson (C. C.) S6 Fed. 339, and 
Platt V. Fire Ex. Co., 59 Fed. 897, 8 C. C. A. 357. The latter déci- 
sion wa^ founded upon the former, and that in turn harked back to 
White V. Lee (C. C.) 3 Fed. 222. 

It is a positive shock to my judicial sensé as a chancellor to be asked 
to agrée that parties by contract can ride over the judicial power by a 
bargain of their own in regard to so serions a matter as the one hère 
presented. It would sçem that as a matter of public policy courts of 
equity ought, either by positive or négative action, to relieve persons 
from the conséquences of such an improvident bargain. The case be- 
fore us portrays one of the kinds of forfeiture which equity ought to 
and does abhor. It should relieve, if asked to do so, and in such a 
case as this ought not, by its passivity, to lend its aid to enable the un- 
conscionable one to reap the fruits of his bargaining. 

So feeling, I am compelled to examine the authorities which are said 
to support the doctrine with unusual care. 

Hammacher v. Wilson was the usual equity suit, based on a patent. 
and asking for an injunction ând accounting. The respondent pleaded 
a license. Complainant replied that the license had been revoked and 

' canceled in accordance with its terms, before the bill was brought. 

■This raised a distinct issue, which upon facts found the court decided 
against the respondent, afld thereupon, the sea being smooth and the 
sailing good, found thé patent validiand infringedand ordered the in- 
junction and accounting.- j; 

If the complainant in the présent suit had brought in his bill, saying 
nothing about the license, and défendant had justified under it. and 
complainant had replied that it had been terminated by complainant 
pursuant to its provisionsj,' prior to the suit, for reasons which would 

'commend themselves to. a'Court of equity, we sbould bave substantially 
the same case. It may haviè" some bearing upon this case, but, in view 
of the way the matter catMe up, canriot be called décisive. Further 
than that, I do not thinkit can be -said to hâve been warranted by 
Judge LowelHs décision in White v. Lèe (C. C.) 3 Fed. 222. 

: It is clear that the case before Judge Lowell was not in the least like 

; the case before Judges Carpenter and Coït, and it strikes me that the 
latter judgës,'in order that White V; Lee might be used to unlock their 
problem, were forced to stretch almost to the breaking point some 
thôughts which, perhaps accidentally and certainly incidentally, slipped 
from Judge Lowell's pen as he wrote on a totally différent set of facts. 
In Platt V. Fire Ex. Co., the big and only problefn hère was purely 
an incident. ' 

Both cases were justly decided, and the equities sustaining them are 
apparent. 

There are numerous décisions which hold that when a license con- 
tract contains provisions for reports and payments of royalties at speci- 
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fied times, and that failure to so report and pay shall work a forfaiture 
of the license and render the contract null and void, the licensor mûst 
seek the aid of the court before he can consider his contract relations 
with the licensee at an end. I cannot understand how the parties by 
stating specifically that, in the event of failure to pay, the licensor by 
wfitten notice may terminate the contract, can také their case out of 
the hands of a court of equity. If they intended to do so, they were 
trying to usurp the functions of the court, and, if they did not intend 
to do ëo, they hâve left their contract right in line with the mass of 
décisions referred tb. 

If affirmative relief against the forfeiture were asked on the facts 
presented, it would be granted without question. With the same facts 
staring the court in the face upon the pleadings, it is my positive duty 
to fînd that the bill is without equity and should therefore be dismissed. 

It is so ordered. 



NEENAN V. OTIS ELEVATQR CO. 
(Circuit Court, S. D. New York. June 2, 1910.) 

1. Patents (Ç 218*)--Coxtraot of Assignment— Consteuction— Gttabantt 

or Royalties. 

In a contract for the assignment of patents relatins; to elevators in 
whieh the assignoe agreèd to pay a royalty on each of the elevators it 
constructed, a provision that, beginning on a specifled date, the assignée 
"shall guarautee that the royalty upon elevators erected and constructed 
by it * * * shall amount to not less tlian three thoussmd dollars," 
dld not obligate the assignée to construct eleratdrs each year the royalty 
on whlch should amount to $.3,000, but was no more than an agreement 
to pay that amount if the royalties on the elevators constructed amounted 
''to less. 

{Ed. Note. — For other cases, seè Patents, Dec. Di'^. § 218.*] 

2. Patents ' (| 202*) — ^Contbact , of' Assignment— CqNsiBucTroN. 

A provision in a contract by which complainànt agreed ,to assign cer- 
tain patents relating -to çilevators to défendant that défendant sh'ou.ld test 
the patented apparatu,s with reasonable diligence, "and, if such test re- 
sults satisfactorily, within such further reasonable, time as is converiieht 
to put such apparatus into practical use," bound the; défendant absolutely, 
having accepted the test as satisfactory, to put the apparatus into some 
practical use within a reasonable time thereafteir, and impliedly to put 
in ail the patented elevators it reaspnably could with due regijrd i;o its 
business Interests. , 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 202.*] 

3. Patents (§ 20.3*) — ^Contbact op Assionment— RescisSion. 

Under such contract, whieh provided for the payment of royalties to 
the assignor a breach of ttie âbsolute undertaking to put the apparatus 
to some practical use, which wonld hâve been satisfied by àny use, how- 
ever small, is not ground for rescission of the contract, sincè stich re- 
quirement does not go to the whole considération, but, to entitle the as- 
signor to a rescission in equity, he must show that the implled and sub- 
stantial part of the stipulation bas been vlolâted, and that the assignée 
has falled to exert Itself in good faith to install the patented apparatus 
wheneyer îû reason it was feasible in view of Its business ând oppor- 
tuhlties. ■ 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 203.*] 

•For other eaaei see same toplc & § numbeb in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Stiit by Michael C. Neenan against the Otis Elevator 
Company. Décision fôr the défendant, but decree held in abeyance. 

Thls is a blU In equity to compel the défendant to reassign to the complain- 
ant certaih patents eonveyéd by him to It on the 34th day of May, 1904. The 
case tumàialmost whoUf upo'n the constructipn of the contract, vï^hich provld- 
-ed, in substance, as foUows: First, second, third, and fourth, that the com- 
plalnant 4or $500 should asslgn to the défendant two exfeting patents and one 
patent then applled for, and granted on February 9, 1900 ; fif th, that on the 
Ist day Of îuly, 1904, the défendant should pay a further sutn ûf $500. and 
upon the issue of the entJre patent $1,000; sijçth, that the défendant should 
llkewise pay a specifled royalty upon every elevator embodying any of the 
patents ; referred to with certain spécifications as to thé amount of royalties : 
sevénth,' tiiat the. défendant should further, "if It elects to continue to manu- 
facture the ^evators," pay to thè complainant $8,000 wlthiû three years from 
the date 'of the agreenient; eighth, that défendant mlght at any tluie cancel 
the agreement by returnlng the patents ; ninth, that beginning with January 
1, 1907, the défendant "shall guarantee that the royalty upon elevators erect- 
ed and constructed by it * * * shall amount to not less than three thou- 
sand dollars;" tenth, that the défendant would test the apparatus with rea- 
sonable diligence, "and, if such test results satisfactorily, within such further 
reasonable time as is qonyenient to put such apparatus into practical use." 

The complainant has asèlgned ail his patents to the défendant, and the de- 
fendant bas paid the complainant $500 on the completion qf the contract, 
$500 on July 1, 1904, $i,00<J subsequently, whleh was the sum due him unon 
the is8nai»«e-of the patent, $8,000 on April 11, 1907, $3,000 on January 1, 1^7. 
and the same amount on January 1, 1908. It llkewise tendered the sum of 
$3,000 on January 1, 1909, but that the complainant refused. The défendant 
In February or March, 1906, tested the patented apparatus in a testing tower 
which l8 a partof its factory at ïonkers, N- Y., and found it to be satisfac- 
tory. Subsequently it paid to ' the complainant, ' as above stated, the $8,000 
provided in the contract ; but it has not put any elevator manufactured under 
the apparatus into practical use slnce the contract was made. 

The complainant spécifies four Instances In which the défendant could 
hâve put the apparatus into practical Use, and which he says it refused to 
accept Thèse four are as foilows: The Beaver BuUdlng, the Metropolitan 
Tower, the l^ita-Carleton Hptel, and the Park Eow Building. In each 9f thèse 
cases the complainant urged the défendant to put in the elevator, but the de- 
fendant declined to do s6. The flrst building was the BeaVer Building, In 
April, 1908,Vat which time the complainant had an interview with Mr. John, 
one of dèfendant's engineerS, : and they went over the Beaver Building to- 
gether. Èoth agreed that the' change could be made, but the complainant 
says théy agreédlt could, be reàdily njade, and John sày's that the work would 
bave had to be rebùilt and would hâve entailed considérable expense for re- 
building, Includiiïg the overhead work, the ropes, and the System of counter- 
balàrlces. There had been à defect In the elevator In the fîeaver Building 
*hich was improvéd at less é.^pensè without the instanation of a new elevator. 
The next building was the tower of the Metropolitan Life Inburance Company 
in 1907. The complainant èrocurêd of the architèct a request for spécifica- 
tions for the use of the elevator for that tower, and on February 1, 1907, one 
Brown, <K>nsviltlpg ^gtneer of the défendant, wrote an unfavorable opinion of 
the complainant's l«tent for use in the building in question, referring to It 
as "an untrled and expérimental device," and as a "ttieoretlcal and errone- 
ous, untrled safety device." He was asked for his opinion in this matter 
not as defendaut's englneer, but as an expert. Upon this opinion apparently 
the architèct» in charge of the tower declined to iustall the elevators. The 
next building was the Ritss'-Oarleton Hôtel. The défendant refuses to submit 
a proposai or çonsider putting4n the complainaut's elevator* 'glving as a rea- 
®on that it wa^î uj^wiHing to install a new type of elevator in so imjiortant a 
building, containing as it did 18 or 20 elevators. This matter of the Ritz- 
Carleton Hôtel came up in Ostober, 1908. Toward the end of tha,t year the 
. défendant flffiered to install at a value below cost the elevator in the Park 
Kow Building.-- Only one elevator was to be installed in that place and nego- 
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tiatlons were pending, but whlle they remalned undecided the complalnant 
retnrned the guaranty check and demanded back thé patents assigned, after 
which the negotlations were dropped by the défendant On January 12, 1909, 
the complalnant sent the letter retuming the check of $3,000 and redemandlng 
his patents assigned under the contract. 

Harry E. Knight and Martin A. Ryan, for complainant. 
Ewing & Ewing, for défendant. 

HAND, District Judge (after stating the facts as above). The com- 
plainant's contention that the défendant has canceled the agreement 
under the right reserved in the eighth paragraph is certainly unf ounded, 
and. may.be dismissed without serions considieration. This leaves as 
unperforttied by the défendant the provision of the ninth and tenth 
paragraphs, and to détermine whether it is in default on those para- 
graphs their meaning first must be determined. The ninth paragraph 
does not mean, as the complainant insists, that the diefendant shall con- 
struct devators each year whose royalty shall amount to $3,000. The 
guaranty is no more than a promise that in any case the complainant 
shall receive $3,000. I do not, of course, mean that the complainant 
has no independent interest in the érection of elevators, or that the de- 
fendant could monopolize his patent, and refuse to exploit it mala fide. 
That situation is covered by the tenth paragraph ; but under the ninth 
the défendant only agrées that, in case its bona fidte efforts to exploit 
the invention shall not resuit in royalties equal to $3,000, it will nev- 
ertheless pay that amount, and so insure the complainant of a certain 
minimum of royalties regardless bî the success of his invention. This 
meaning îs the usual one attached to the word "guarantee," a word com- 
monly used to cover the default of another upon his own obligation. 
It should not usually be interpreted as an undertaking by the guarantor 
to perform the obligation itsèlf . While in this contract the performance 
guaranteed consistedi of certain acts of the guarantor itself, still, if thé 
obligation extended to the performance of those acts, it should hâve 
been so written. To omit a direct obligation and to substitute an 
agreement of guaranty indicated an intention, not to promise to per- 
form the acts guaranteed, but to make a payment in case they were 
not performed. 

There remains, therefore, the question of the tenth paragraph. I 
agrée with the complainant's construction that, if the test was made 
and proved satisfactory, the défendant by this stipulation agreed ac- 
tually to put the apparatus into practical use, and that it would be none 
the legs in default on its part if it failed to do so, even though it had 
done its best to install the invention. The condition of the test could 
only hâve bèen to ascertain in advance whether the apparatus could be 
used practically, and, as it proved satisfactory and the diefendant had 
signified its élection "to continue to manufacture the elevators" by 
the payment of $8,000 as was provided in the seventh paragraph, it was 
certainly too late thereafter to say that it could not find a place for the 
apparatus. This stipulation in the tenth paragraph is, however, limited 
by very vague terms as to the time within which performance must be 
made; and, besides, the degree of performance is also left unde- 
termined. The wordis are "within such further reasonable time as is 
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convenient to put said apparatus into practica;! use." The phrase 
"within such further reasonable time as is convenient" does not, of 
course, extend the time during the whole length of the patent. To 
adopt such a construction would be to deprive the covenant of any 
meaning. I think there yi'ould be nç question of this if the words "as 
is convenient" were omitted; and Ido not regard them as contributing 
any definite extension of the time. liideedl, I can see very little that 
they add to the vi^ords "within such rçasonable tirne/' They can hardly 
be held tp sigriify more than that défendant should not disarrange its 
ordinary business for the purppse of putting in the cornplainant's eleva- 
tors. ; . . 

Therefore,: the tetith paragraph appears, to me to bind the défendant 
tb find'ajplaçe within which;it can put tïie apparatus intp practical use 
within a reasonàblé time, and the four years which JiaVjÇ éjapsed since 
the té^t proved the apparatus satisfactpry is a reasbnafclë ifime. I must 
conclude, therefore, that the, défendant is in default upori the contract. 
Before âçcepting the apparatus, it should hâve ascertainpd 'whether its 
business'oppprtpnities justified it in assuming that it cbuld find a place 
to iristall Itîiè apparatus, for, 'although it,may honestly and bona fide at 
the présent time find that' it was mistaken in its judgmént or in the 
value dï 'thÇ; apparatus, that is a mistake the responsibility pf , which it 
mustbeaf. ', In -short, I can'ript iriterpretthè stipulation as rip more than a 
promisé tb,.ds,^,;the appafâtUs, if in ariy tase it might frpm.tîme to time 
find it usë':^ul'.' .But, although this, construction puts thé défendant, in 
default, it by tiomeàns justifies the relief in equity which the cpmplain- 
ant demanda.:- As I haye, alreâdy ,§aid| thé stipulation in no way indi- 
cates thènumberof eleyatprs/which thé défendant shPuld install, and 
that omission, indeèd, was'pfôbablyVnççessary from the iîature of the 
business. Theréfpre the default in question would hâve been ahswered 
by'thè instaîlatipn'of a few elevàtôrs, because although the défendant 
prPmisçd â,bsplii'tely to pti't in Spme élevators, aiid irripliedly pfomised 
to put M'âli that; it; reaspHâblyiCiDÙld witK diie regard toits business iii-: 
térests,'still, if it haid'pjit'/iitî.vvd:©!" tïiree, it Wbuld'npt Wave been în de- 
fault ùppp, the absolute pa,'r{ pf its côve^arit, and to ëhdw a dief ault upon 
the impliéd pâi"t the compiàmant must Show that it hâs unreaspnably or 
in bad faith refused to. pqt in others. In other words, although its ob- 
ligation was.'âbsolute to put the apparatus into some practicaî use within 
a reasdri^fclè time, the denrée of suclï, use necessarily -dependéd uppii 
the ôppPrtti^îtiés of .the d'éfendant's ^Business. iSIo'W, in so far as con- 
çeriis the wé'àicll'pfiv'hatl' hâve called'fheîabsolute part'of the defend- 
ant's [àUïr^kubpi^ïhat is, the reqûirerdent tô put the apparatus to sonie 
pr3cticâl'ùsë^^iï'^'iS'no):,éno.i,ii^h to base.a réscission updri. Thàt part of 
the .covenàtit certainly dôés ildt gP to the whole consideratipii as it must 
J rescission is to be gfan,ïéd?' KaUffman v. Raeder, 108 i?éd. 171, 5.3 
G. C. A.,Ï26; Howè'v: H6we"& Owen Bail Bearing Co., Iff4 Fed. 820, 
83 C. CA.,536, ïtis np doubt true that it is impossible. tP âssess the 
damages, uppn' that :bréàçh,';but' if I am .right in çofistruing the absolute 
undertaking;"tp te wholly inidéfinite in degrée, and if it wPuld be' satis- 
fied by anj' Im'all performance, obviously it was very far frpm going 
to the whole considération, and the impossibility of assessing damages 
wili not bé éilPugh. 
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To succeed, therefore, the complaitiant niust show that the implied 
and snbstantial part of the stipulation has been violated, and that the 
défendant has failed to cxert itself in good faith to install his apparatus 
wherever in reason it vvas feasible. That covenant was the real induce- 
ment for the assignment of his patents, and it vvas from the royalties 
so arising that he was to be paid. In proof of such a default he in- 
stances the four buildings which hâve been mentioned in the statement 
of facts. There seem to hâve been good reasons in each case why the 
défendant should not bave put in the coraplainant's elevators. In the 
case of the Ritz-Carleton Hôtel, I do not think the défendant need hâve 
put in 18 or 20 elevators of a type which it had only tested in its 
factory. As I hâve said, that test in my judgment bound it to try the 
elevators practically, but it is one thing to make practical use and an- 
other to put in upon one contract a great bank of so many. In the case 
of the Metropolitan Tower, it cannot be said that Brown's letter vi'hich 
controlled the architect was the act of the défendant at ail, and, eyen if 
it were, there were obviously good reasons which justifîed the défend- 
ant declining on such an extraordinary building to put in a device nec- 
essarily as yet somewhat expérimental. In the case of the Beaver 
Building the needs of the customer were supplied at less expense, and 
certainly the défendant was required to do the work as economically 
as it reasonably could. There remains, therefore, the Park Row Build- 
ing, and the complainant does not contradict the fact that the negotia- 
tions were still pending when he attempted to rescind the contract. 
This absolves the défendant. 

Upon the proofs, therefore, I do not think that the complainant has 
yet shown any such default as would justify his rescission. In saying 
this I am aware of the difficulties under which the complainant labors, 
which mày be such as prevent him from obtaining justice even when the 
défendant is in fact doing him injustice. Those difficulties are, how- 
ever, inhérent in the position in which he has placed himself.in giying 
over his patents to the défendant upon an undertaking which didi not 
defîne the amount of "practical use," to which they must be put. In 
so doing he necessarily put himself in their control, and he cannot re- 
treat from the position without some affirmative proof that they hâve 
abused that control. The degree to which they could in fact exploit his 
invention dépends upon their business opportunities for its use, and, 
until he can show that they hâve failed substantially to avail themselves 
of some such opportunities, his ; difficulties necessarily arise from the 
fact that he has chosen unwisely. Therefore I shall be obligedl to dis- 
miss this bill. 

However, in view of the fact that in my judgment the défendant is 
in actual, although not serions default, and in view of the fact that a 
decree speaks from the time when it is filed, if the complainant so 
wishes, I will enter no decree but hold the suit open, and he may, if 
so advised, présent further proofs at any time upon application to the 
court, which will show that the défendant 's default is such as goes to 
the substance of the contract. Moreover, if the complainant sees fit to 
accept a dismissal, I will impose costs on the défendant. 
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MARVEL BUOKLB CO. et al. v. ALMA MFG. CO. et aL 
(Circuit Court, D. Marylaud. June 27, 1910.) 

1. Patents (§ 141*) — Reissub— Identitt of Invention. 

A patentée is not entltled to clalm in a reissue a feature of the devlcc 
net elalmed in the original patent as a part of hls Invention, although It 
was incldentally shown or indicated in the drawlngs. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 206-213; Dec. 
Dig. § 141.*] 

2. Patents (§ 328*)— Validitt os Reissue— Buckle. 

The Barahasz reissue patent, No. 12,855 (original No. 877,035), for a 
single pièce sheet métal buckle, is void; the claims being for a différent 
invention from that claimed in the original patent 

In Equity. Suit'by the Marvel Buckle Company and M. Barabasz 
against the Aima Manufactu ring Company, H. Kerngood, président, 
I. Blum, vice président, M. Hecht, of J., secretary, and S. B. Sonne- 
born, treasurer. Decree for défendants. 

Morris A. Soper and A. V. Cushman, for complainants. 
Sylvan H.ayes Lauchheimer, Livingston Gifïord, and Charles F. 
Jones, for défendants. 

ROSE, EHstrict Judge. The îndividual complainant is the inventor 
to whom reissued letters patent 12,855 were grànted September 22, 
1908. He still owns them. The Marvel Buckle Company is a cor- 
poration. It holds an exclusive license under such patent. The bill 
says that the défendants infringe its second, fifth, and sixth claims. 
A number p£ défenses were set up. The original patent, 877,035, 
dated January 21, 1908, and its reissue in suit, are each for an im- 
provement in single pièce sheet métal , buckles. 

The rfespondents hâve put in évidence 53 prior patents. Eorty- 
nine of thèse relate to single pièce buckles. Numerous witnesses 
hâve told about buckles madê and used before the application for the 
original of the patent in suit. Many spécimens of such buckles hâve 
been filed as exhibits. The respondents say that, in view of the 
prior State, ôf the; art thus shown, there was no invention in any- 
thing which Mr; Barabasz Claims to hâve done. They assert that 
ail the new things in his buckles are both obvious and trivial. It 
is agreed that àt the time of his application the buckle art was already 
overcrowded. I am inclined to believe that Mr. Barabasz's chan- 
ges and adaptations are not inventions. It is, however, not necessary 
so to décide, nor indeed to consider, more than one of the défenses 
relied on. 

The invention set forth in the claims in suit, if it be an invention 
at ail, is in my opinion a différent invention from that of the orig- 
inal patent. ïf T am right, the bill miist be dismissed. I shall briefly 
State tbe reasons which lead me to thig conclusion. In the original 
patent Mr. Barabasz stated that he hàd invented two things — a pe- 
culiarly shàped buckle tooth for the purpose of lessening the wear 
on the strap used with the buckle; second, a depressed crossbar in 

*For other cases see same toplc & § ndmbbk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



MARVEL BUCKLE CO. V". ALMA MFG. CO. 1003 

the buckie, the object of which was to prevent a hump in the strap 
when passed through the buckie. The patent gives no hint that the 
inventer had anything else in mind. Such a shaped tooth was not 
new. A depressed crossbar was not new. If is admitted that the 
respondents never hâve used the pecuhar Barabasz tooth. Indeed, 
the inventer and his licensee do not appear themselves ever to hâve 
used it in the buckles made by them for sale. They certainly no 
longer use it. Some of the défendants' buckles which the complain- 
ants say infringe hâve neither the peculiar tooth nor the depressed 
crossbar. In those buckles the teeth still tear the strap. The strap 
still forms a hump. 

The complainants say that such buckles infringe their rights becàuse 
the real invention is to be found neither in the tooth nor in the bar, 
but in something else and différent. In their brief they assert that' 
Mr. Barabasz had been trying for years to produce a buckie which 
could be blanked and formed froni sheet métal in a single pièce, and 
of such construction that the buckie would "stand the work of fin- 
ishing in manufacture (tumbling in a rumble); and, second, the 
action of the power pressing iron such as is used by wholesale 
cîothing manuf acturers, without such percentage of breakage as 
would render their manufacture and use an uncertain commercial 
venturé." Mr. Barabasz, who is a priest of the Roman Catholic 
Church and the rector of the Church of the Holy Rosary in Balti- 
more City, has for years, it is true, been working on buckles. The 
original of the patent in suit is the fifth buckle patent which has 
beèn granted him. In not one of the five is there a hint or sugges- 
tion that he was seeking a buckie that would withstand the rough 
usage of the rumble and the pressing iron. This purpose first ap- 
pears in the application for the reissu ed patent in suit. Mr. Barabasz 
then, and not until then, told the Patent Office that a material part 
of his original invention was a discovery that a buckie could be 
made in which the tooth and crossbar or bars were ail housed within 
the ends and side bars and within the inturned flanges of such ends 
and side bars. It is true that in the buckie shown in the drawings 
of the original patent the teeth and crossbar were housed within the 
end and side bars and their inturned fîanges, but, so far as the patent 
shows, no importance was attached by the inventor to that détail 
of the construction. In the reissued patent this feature is made an 
élément of each of the three claims in suit. 

Before the application for the reissue, the respondents had put 
on the market buckles which were very similar to the buckles shown 
in the original Barabasz patent 877,035, except that none of thèse 
buckles had the peculiarly shaped teeth of that patent. Respondents 
called one of thèse buckles the "Wonder." As always in this class 
of cases, they assert that the name was chosen without thought that 
it was a synonym for "Marvel." Quite as naturally the complainants 
believed and believe that the name was selected with that thought 
and none other. For the purposes of this case it may be assumed 
that the complainants are right in this matter. It does not follow 
that a reissued patent can be sustained merely because the alleged 
infringers hâve donc things inconsistent with the maintenance of a 
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highly ethical standard of conduct. If the fact be that much they' 
hâve donc, is open to criticisjn in a forum of morals, this case inj 
that, as. in other respects, mnch rësembles Parker & Whipple Go. vj 
Yale Clock Co., 133 U, S. 87, 8 Sup. Ct. 38, 31 L. Ed. 100. There.j 
as hère, the drawings of the original patent showed the feature upon^ 
which were based the new daims first appearing in the reisSued pat-' 
ent. There the inf ringer was the very corporation which had been 
employed by' the owner of 'the original patent to manufacture the 
patented clocks. No alleged inf ringer could well hâve put itself 
in a position less hkely to ^kppeal to the sympathies of the court. 
It was, howeve:r, held: 

"That whât was suggèsted Or' Indicated In the original spécifications, draw- 
In^, or Patent, Office model Is niotto be eonsidered as a part of the Invention 
Intended tOjhavefbeen covered; hy the original patent nnless it caii be seen 
from a çoinpaj'ispn of the tw^p, patents that the invention which the original 
pateiit wàk Intended tô côver feiubraced the things thus suggested or Indicated 
In theictrigitial spécifications; drawings, or Patent Office model, and unless the 
original; speciflcatiohs indicated that those things were embraced in the inven- 
tion intended to hâve been secijred by the origijial patent." ] 

That' pksè^ 'is décisive of this. The subséquent case of Topliff 
V. Toplrff,'145 Ù. S. l'^O, 13 Sup. Çt. 825, 36 t^ Ed. 658, quite as 
distinctly" déclares that a reissue must be for the same invention 
as the qrigîhal patent, as such invention appears from the spécifi- 
cations 'ând' daims of such original. i 

In thîs case e^ch of the fhrëe claims in suit contain an elenlent which 
from the spécifications and. claims 6{ the original patent cannot be 
said to hâve formed a part of the invention therè described and 
claimed. 

I will sign a decree disrpîssing the bill of complaint. 



CHADELrOID CHEMICAL CO. v. DAXB VARNISH 00. et al. 

(Circuit Court, B. D. New ïorli. August 2, 1910.) 

Patents (§ S28*) — Infringement. 

A preliminary injunction granted against infringement of the Mlis pat- 
ent, No. 714,880, for paint remover. 

In Equity. Suit by thé Chadeloid Chemical Company against the 
Daxe Varnish Company and Mayer Daxe, alias Mayer Goldstein. On 
motion for preliminary injunction. Motion granted. 

Duncan & Duncan (Harry L,. Duncan, of counsel), for complainant. 
Herman R. Elias, for défendants. 

CHATFIÈIyt), District Judge. I see no reason why an injunction 
should not;issuei The ElHs patent has been frequently adjudicated 
valid in terms broad enough to cover the défendants' compositioii 
and process. Infringement seems to be.clear, and the only défenses, 
are prior use (which is not-satisfactorily showri) and a slightly différ- 
ent composition fprocured by the use of petroleum jelly and kérosène. 

*Por othereases liee'feiae toplc & § ntjmbbk in Dec. &'Am. Dlgs. 190V to date, & Rep'r Indeiea 
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Thèse latter ingrédients are within the gênerai terms of the Ellis 
claims as previously held valid, and also within the specified materials 
of the Ellis patent. The Daxe patent, No. 948,814, of FebruaryS, 
1910, seems to hâve been granted for the particular formula used with 
petroleum jelly and kérosène in exact quantifies or proportions. The 
kérosène is claimed to be an additional or new élément over the Ellis 
formula, but is in such slight proportion and so plainly indicated in the 
composition of the Ellis patent as to make no new product, but merely 
an équivalent variation of the complainant's préparation. 
The injunction pendente lite may be issued. 



UNITED STATES v. BUTLER BROS. 

(Circuit Court, N. D. Illinois. May 27, 1910.) 

No. 29,587 (2,080). 

CUSTOMS DUTIES (§ 37*)— CLASSIFICATION— "DOLLS"—BATn BABIES— POSITION 

Babies. 

Bath babies and position babies are "dolls," within the meaning of Tar- 
ife Act July 24, 1897, e. 11, i 1, Schedule N, par. 418, 30 Stat. 191 (U. S. 
Comp. St. 1901, p. 1674), and are dutiable as such, rather than as china 
toys, under Schedule B, par. 95, 30 Stat. 156 (U. S. Comp. St. 1901, p. 
1633). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 37.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers in the décision below sustained 
the importers' protests against the assessment of diity by the collector 
of customs at the port of Chicago. The assessment was under Tariff 
Act July 34, 1897, c. 11, § 1, Schedule B, par. 95, while the importers 
contended for classification under Schedule N, par. 418, the pertinent 
provisions of which read as follows: 

"95. CEina * ♦ * ware, including * « • toys * » * decorated 
or ornamented in any manner." 

"418. Dolls, doll heads, toy marbles of whatever materials composed, and 
ail other toys not composed of * * * china, * * * not specially pro- 
vided for in this act." 

The opinion filed by the Board of General Appraisers reads in part 
as follows: 

"IIAY. General Appralser. The appraiser returned the merchandise In ques- 
tion as 'position babies' and 'bath babies.' * * * The samples in the case 
at bar make it pertectly clear that the merchandise in question must be classi- 
fled as dolls, to corne under the toy paragraph. as they are composed of china 
or bisque, and toys composed of thèse materials are expressly excepted froni 
the opération of that paragraph. From the testimony in the case, however, 
and au examination of the samples, we are convinced that the merchandise in 
question falls within the définition of the word 'dolls.' In the Century Dic- 
tionary it is said that a doll is a 'puppet representing a ehlld, usually a little 
girl (but also sonietlmes a boy or a man, as a soldler, etc.), used as a toy by 
children, especially by girls.' The articles in question, we think, respond to 
this définition, and the testimony in the case at bar relnforces this conclusion. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The protêts are therefore sustainefî and the collecter directed; to reliquidate 
the entries accordlngly." 

Edwin W. Sims, U. S. Atty., and D. Frank Lloyd, Asst. U. S. Atty. 
Gen. (William A. Robertson, Spécial Atty., of counsel), for the United 
States. 

Lester C. Childs, for importera. 

CARPENTER, District Judge. Décision affirmed. 



UNITED STATES ex rel. FRIEDMAN et al. v. UNITED STATE'S 
EXPRESS 00. 

(District Court, W. D. ArkanSas, Ft. Smith Division, july 13, 1910.) 

1. Mandamus (§ 133*) — Interstate Commerce— ExpkesSCo'mpanibs— Trans- 

portation OF Intoxicating Liqgors. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 3 (24 Stat 380 [U. S. 
Comp. St. 1901, p. 3155]), makes it unlawful for any common carrier sub- 
jeet to the act to malie or give any undue or unreasonable préférence or 
advantage to any particular person or locality or description of trafflc, 
or to subject any particular person, locality, or description of trafflc to 
any undue or unreasonable préjudice In any respect whatsoever. HelA 
that; where an express company doing Interstate business refused ship- 
ment of intoxicating liquors offered by petltloners in Arkansas for trans- 
porta.tjon to purchasers in that portion ofOklahoma formerly called the 
Indlan Territory, petltloners were entltled under such section to man- 
damus toeompel the express company to transport and dellyer such liquor 
as an article of commerce not prohibited by law from being introduced 
into that part of Oklahoma to which It- was cohslgned. , 

[Ed. Note. — F'or other cases, see Mandamus, Cent. Dig. § 268; Dec. 
Dlg. i 133.*] 

2. States (§ 9'')— Admission into Union— ErjFECT. 

Since Congress has no powèr io admit a state Into the Union except on 
an eqilal footing wlth the original States In aecordance wlth the rlghts, 
iwwers, and dutles deflned by the Constitution, the admission of Oklahoma 
flxed her status and that qf her people as that acquired by the other 
States of the fédéral Union, under the Constitution, any thing in the en- 

,,. a' 'Irg act fAct June 16, 1906, c. 3335, 34 Stat. 267 tU." S. "(jpmp. St. Supp. 

'' 1909, p. 155]) to the contfary notwithstandlng ; and conferred on such 
stàte the exclusive power to enact its own laws, regulatlng Intrastate 
commerce and in the exercise of Its police power regulatlng the introduc- 
tion and, sale of intoxicating liquors. ; 

[Éd. Note. — For other cases, see States, Cîent. Dig. § 4; Dec. Dig. § 9.*] 

3. Commerce (§ 15*) — Interstate Commerce— Subjects— Intoxicating Liq- 

uors. 

intoxicating liquors are articles of commerce so far as the Interstate 
commercé lavi' Is eoncerned, and hence no state may prohibit their intro- 
duction within its borders. 

[Ed. Note.— rFor other cases, see Commerce, Dec. Dig. § 15.*] 

4. Indians (§ 35*) — Introduction of Liquob Into Indian Territory— Stat- 

UTES^NONINTEBCOUSSE ACT^— REPEALED. 

Sinde by the enabling act by which Oklahoma was admitted Ihto the 
Union (Act Gong. June 16, 1906, c. 3335, 34 Stat. 267 [U. S. Comp. St. 
Supp. 3909, p. 155]), ttie state was left wlth jurlsdictlon of the introduc- 
tion of intoxicating liquors from Oklahoma into that part of the state 

'for otUer cases aee same tapie £ § numbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe* 
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known as Indlan Terrltory, and was authorlzed to control the sale of 
liquor through its own courts, the nonlntercourse act (Act Cong. Jan. 30, 
1897, c. 109, 29 Stat. 506), forbidding the introduction of Intoxicating 
liquors Into Indlan Territory, was no longer in force In that part of 
Oklahoma formerly known as Indian Territory after its admission as a 
State so as to prevent the introduction thereln of liquor from Arkansas 
in Interstate commerce. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 61, 62; Dec. 
Dig. § 35.*] 

Pétition for mandamus by the United States, on relation of Louis 
Friedman and another, doing business as Friedman & Co., against the 
United States Express Company. Demurrer to pétition overruled. 

The complainants filed thelr pétition for a mandamus to compel the défend- 
ant to accept and transiwrt intoxicating liquors to complainants' customers 
residlng in that part of the state of Oklahoma eommonly known as the Indian 
Territory. The pétition was filed under section 10 of the act of Congress ap- 
proved March 2, 1889 (Act March 2, 1889, c. 382, 25 Stat. 862 [U. S. Gomp. St. 
1901, p.. 3172]), which is as follows: 

"Sec. 10. That the Circuit and District Courts of the United States shall 
hâve jurisdictlon upon the relation of any person or persons, firm, or corpora- 
tion, alleging such violation, by a common carrier, of any of the provisions of 
the act to which this is a supplément and ail acts amendatory thereof, as pre- 
vents the relator from having Interstate traflic moved by said. common carrier 
at the same rates as are charged, or iipon ternis or conditions as favoral:le as 
those given by said common carrier for like trafflc under similar conditions 
to any other shipper, to issue a writ or writs of mandamus against said com- 
mon carrier, commandlng such common carrier to move and transport the 
trafflc, or to fumish cars or other facilities for transportatlon for the party 
applying for the writ: Provided, that, if any question of the fa et as to the 
proper compensation to the common carrier for the service to be enforced by 
the writ is raised by the pleadlngs, the writ of peremptory mandamus may 
issue, notwithstanding such question of fact is undetermined, upon such terms 
as to security, payment of money Into the court, or otherwlse, as the court 
may think proper, pending the détermination of the question of fact: Pro- 
vided, that the remedy hereby given by writ of mandamus shall be cumula- 
tive, and shall not be held to exclude or interfère with other remédies pro- 
vided by thls act or the, act to which it is a supplément." 

Complainants allège, in substance, the receipt of mail orders from custom- 
ers reslding in that country. Complainants put up the goods In suitable pack- 
ages for shipment and transportatlon, marked and branded as required by the 
laws of the United States for the shipment of intoxicating liquors by common 
carriers, for shipment to varions points in that portion of the state of Okla- 
homa, formerly called the Indian Territory, and that thèse packages were 
offered to the défendant, who is a common carrier and engaged in carrying 
goods from Ft Smith, Ark., to points in that part of the state of Oklahoma 
formerly called the Indian Territory ; that complainants had received boria 
fide orders, as stated, and In response to said orders they tendered for ship- 
ment to said défendant the package consisting of intoxicating liquors with 
the amount of money charged by said express company for transportatlon to 
their customel" at Manford, in that part of Oklahoma known as the Indian 
Territory; . that said express company refused to accept said package for 
shipment, and refused to transport tlie same to the point stated ; that the 
package was properly marked and branded, as the United States laws require, 
and waâ not refused because It was not so properly marked and branded, but 
solely becaùse it contained intoxicating liquors. Complainants further allège 
that such refusai on the part of said défendant to ship any intoxicating liq- 
uors into , that part of Oklahoma formerly known as the Indian Territory is 
an uudue préjudice and dlsadvantage to complainants In their business, and 
by such refusai they wlU sustain great loss, to remedy which they seek the 
relief prayed for. 

'*For other cases see same topic & § ndmbek in Dec. & Am. Digi. 1907 to date, & Rep'r Indexes 
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There Is a demurrer to the pétition. An answer bas also been flled, ac- 
companled by a stipulation of facts, and the whole case submitted to the court 
upon Its merlts. There are no facts in the answer and none in the stipula- 
tion whleh, In the opinion of the court, are not raised also by the demurrer, 
and therefore they are omltted from the opinion. 

Youmans & Youmans, for complainants. , 
C. E. & H. P. Warner, for défendant. 

ROGERS, District Judge (after stating the facts as above). The 
first question whicli this demurrer raises is whether the tenth section of 
the act of March 3, 1889, supra, authorizes this proceeding. That dé- 
pends upon the further question as to whether the pétition brings the 
case stated within the purview of the provisions of the interstate com- 
merce lr>w. In the third section of an act to regulate commerce, ao- 
proved Febniary 4, 1887 (Act Feb. 4, 1887, c. 104, 34 Stat. 380 [U. S. 
Comp. St. 1901, p. 3155]), it is provided: 

"Sec. 3, Tbat it sball be unlawful for any common carrier subject to the 
provisions of this act to niaUe or give any undue or unreasonable préférence 
or advaiitage to any particular person, Company, firm, corporation, or locality, 
or any particular description oftrafflc, in any respect whatsoeyer, or to sub- 
ject any particular person, company, Hrm, corporation, or locality, or any par- 
ticular descriijt'lon of traffic, to any undue or unreasonable préjudice or dls- 
advantàge , in any respect whatsoei'er." 

A critical examination of that section makes it clêar that it is un- 
lawful for any common carrier "to make or give any undue or unrea- 
sonable préférence or advantage to "^ * * any particular descrip- 
tion of traffic, in any respect whatsoever, or to subject any * * * 
particular description of traffic to undue or unreasonable préjudice or 
disadvantage in any respect whatsoever." The allégations of the com- 
plàint make it clear that the case made is completely covered by that 
statute; provided intoxicating liquor is an article of commerce and is 
not prohibited by law from being introduced into that part of the 
State of Oklahoma known as the Indian Territory. Whether intoxi- 
cating liquor is prohibited by law from being introduced into said 
territory dépends upon the question as to whether or not the act of 
Januaiy 30, 1897 (Act Jan. 30, 1897, c. 109, 39 Stat. 606) is still in 
force as to that territory. 

The purppse of this législation is obvious. Speakirig bîstorically the 
status of the Indian and that of the Indian Territory were in a transi- 
tion state. Congress was preparing the Indians for individual allot- 
ment, for American citizeriship and statehood, and at the same time 
was endeavorîhg to guard the liidian from the evil conséquences of 
intoxicating liquor and the sinister' designs of unscrupulous peopla 
who might take advantage of their. weakness for strong drink and de- 
spoil them of their properties. While this statute was in force, the act 
of Congress é^àbling Oklahoma to become a state was approved June 
16, 1906 (Act June 16, 1906, c. 3335, 34 Stat. 367 [U. S. Comp. St. 
Supp. 1909, p. 155]). It is insisted that the second paragraph of sec- 
tion 3 of that àct (34 Stat. 369, 370) repeals the intercourse act of 
January 30, 1897, supra, which forbade the introduction of intoxica- 
ting liquors into the Indian Territory. That section of the enabling 
act is as follows: 
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"Second. That the manufacture, sale, barter. giviuR away, or otherwlse 
furuishing, exeept as hereinaftor provided, of intoxieating liquors within 
those parts of said state now known as tlie Indian Territory and tiie Osase 
Indian réservation aud within any other parts of sald state wliich existed as 
Indian réservations on tlie flrst day of January, nineteen Iniiidred and six, is 
prolilbited for a period of twenty-one years froni tlie date of tlie admission of 
said state into the Union, and ttiereafter until tlie people of said stiite sball 
otherwise provide by amendmeut of said constitution and proper state lef;is- 
lation. Any person individual or corporate, who sliall manufacture, sel!, 
barter, give avi-ay, or otherwise furnish any intoxicatiug liquor of any kind, 
including béer, aie, and wine, contrary to tlie provisions of this section, or who 
shall, within the above-described portions of said state, advertise for sale or 
solicit the purchase of any such liquors or who shall ship or in any way con- 
vey such liquors from other parts of said state into the portions hereiubefore 
described, shall be punished, on conviction thereof, by fine iiot less than fifty 
dollars and by imprisonment not less than thirty day s for eaeh offense: Pro- 
vided, that the Législature may provide by law for one ageney under tlie 
supervision of said state in each incorporated town of not less than two thou- 
sand population in the portions of said state, hereiubefore described; and if 
there be no incorporated town of two thousand population in any county in 
said portions of said state, such county shall be entitled to hâve one sueh 
ageney, for the sale of sueh liquors for médicinal purposes ; and for the sale, 
for industrial purposes, of alcohol whieh shall hâve been denaturized by some 
process approved by the United States Oommissioner of Internai Revenue; 
and for the saie of alcohol for scientiflc purposes to such scientifie institutions, 
universities, and collèges as are authorlzed to procure the same free of tax 
under the laws of the United States ; and for the sale of such liquors to any 
apothecary who shall hâve executed ah approved bond, in a sum not less 
than one thousand dollars, conditioned that noue of such liquors shall be used 
or disposed of for any purpose other than in the eompounding of prescrip- 
tions or other medieines, the sale of which would not subject hlm to the pay- 
ment of the spécial tax required of liquor dealers by the United States, and 
the payment of such spécial tax by any person within the parts of said state 
hereinabove defined shall constitute prima faeie évidence of his intention to 
violate the provisions of thls section. No sale shall be made exeept upon the 
sworn statement of the applicant In writltig setting forth the purpose for 
whieh the liquor Is used, and no sale shall be made for médicinal purposes ex- 
eept sales to apothecarles as hereinabove provided unless such statement shall 
be accompanled by a bona fide prescription signed by a regular practicing 
physlclan, whlch prescription shall not be fllled more than once. Each sale 
shall be duly reglstered, and the reglster thereof, together with the affidavits 
and prescriptions pertainlng thereto, shall be open to inspection by any of- 
ficer or citizen of said state at ail times during business hours. Any person 
who shall knowingly make a false affldavit for the purpose aforesaid shall be 
deemed guilty of perjury. Any physlclan who shall prescrilie any such liquor, 
exeept for treatnient of disease which after his own personal diagnosis he 
shall deeni to require such treatment, shall, upon conviction thereof, be pun- 
ished for each offense by fine of not less than two hundred dollars or by im- 
prisonment for not less than thirty days, or by both such fine and imprison- 
ment ; and any person conneeted with any such ageney who shall be con- 
victed of making any sale or other disposition of liquor contrary to thèse 
provisions shall be punished by iuiprisonnieut for not less than one year and 
one day. Uiwn the admission of said state into the Union thèse provisions 
shall be immediately enforceable In the courts of said state." 

In considering this question we are compelled to assume that the 
Congress understood not only the status of the Indian, but aiso what 
would be the eflfect of admitting Oklahoma into the Union as a sov- 
ereign state under the Constitution. The very title of the enabling 
act shows that Congress intended Oklahoma to "be admitted into the 
Union on equal footing with the original states" ; but, if it had in- 
tended otherwise, the resuit would hâve been the same. Chief Justice 
180 F.— 64 
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Taney, în the Dred Scott Décision, 19 How. 446, 15 -L. Ed. 691, in 
discussing the duties and powers of the fédéral government in acquir- 
ing additional territory, and the admission of states into the Union, 
said : 

"There is certalnly no power glven by the Constitution to tlie fédéral gov- 
ernment to establisti or maintain colonies borderlng on the United States or 
at a distance, to be ruled and governed at its own pleasure ; nor to enlarge its 
territorial llmits In any way, except by the admission of new states. That 
power is plainly glven; and If a new state is admitted, It needs no further 
législation by Congress, because the Constitution Itself deflnes the relative 
rlghts and powers, and duties of the state, and the eitlzens of the state and 
the fédéral government. But no power is glven to acquire a territory to be 
held and governed permanently in that character." 

In Sands v. Manistee River Improvement Co., 123 U. S. 289, 8 
Sup. et. 113, 31 L. Ed. 149, Mr. Justice Field, speaking for the full 
court, in discussing the respective powers of the state of Michigan 
and the fédéral government, as affected by the ordinance of 1787, 
said: 

"There was no contract In the fonrth article of the ordinance of 1787 re- 
speeting the freedom O'f the navigable waters of the territory northwest of 
the Ohio river emptylng Into the St. Lawrence, which bound the people of the 
territory, or of any portion of It, when subsequently formed into a state and 
admitted Into the Union. 

"The ordinance of 1787 was passed a year and some months before the Con- 
stitution of the United States went into opération. Its framers, and the 
Congress of the confédération which passed It, evldently considered that the 
princlples and déclaration of rlghts and privilèges expressed In Its articles 
would alWays be of blndlng obligation upou the people of the territory. 
The ordinance in terms ordalns and déclares that its articles 'shall be con- 
sidered as articles of compact between the original states and the people and 
states In the said territory, and forever remain unalterable unless by common 
consent' And for many years after the adoption of the Constitution, Its pro- 
visions were treated by varions acts of Congress as in force, except as modi- 
fled by such acts. In some of the acts organlzlng portions of the territory 
under separate territorial governments, it Is deelared that the rlghts and 
privilèges granted by the ordinance are secured to the Inhabltants of those 
territories. Yet from the very conditions on which the states formed out of 
that territory were admitted Into the Union,, the provisions of the ordinance be- 
came Inoperative except as adopted by them. AU the sta,te8 thus formed 
were. In the language of the resolutions or acts of Congress, 'admitted Into the 
Union on an equal footing wlth the original states in ail respects whatever.' 
Michigan, on her admission, became, therefore, entltled to and possessed of ail 
the rlghts of soyereignty and dominlon which belonged to the original states, 
and could at any time afteruvards exercise full control over its navigable 
waters except as restrained by the Constitution of the United States and laws 
of Congress passed In pursuance thereof . Permoll v. First Municipality of 
New Orléans, 3 How. 580, 600 [11 L. Ed. 739] ; Pollard v. Hagan, 3 How. 
212 [11 L. Ed. 565] ; Escanaha Co. v. Chicago, 107 U. S. 678, 688 [2 Sup. Ct. 
185, 27 Xm Ed. 442]; Van Brocklln v. Tennessee, 117 U. S. 151, 159 [6 Sup. 
Ct. 670, 29 L. Ed. 845] ; Huse Y. Glover, 119 U. S. 543, 546 [7 Sup. Ct. 313, 
30 L. Ed. 487]." 

This principlè, was approved by Mr. Justice Bradley, speaking for 
the full court, in' Wilhamette Iron Bridge Co. v. Hatch, 125 U. S. 9, 
8 Sup. Ct. 815 (31 L.Ed. 639), where this language occurred: 

"This court hias held that, when any new state was admitted into the 
Union from the.Jîorth West Territory, the ordinance in question ceased to 
hâve any opferatlve force in limiting Its powers of législation as compared 
wlth those possessed by the original states. On the admission of any such 
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new State, it at once beeame entitled to and possessed ail the rights of 
domlnion and soverelgnty whlch belonged to them. See the cases of Pollard's 
Lessee v. Hagan, supra ; Permoli v. First Municipality, 3 How. 589 [11 L. 
Ed. 739] ; Escanaba Co. v. Chicago ; Oardwell v. American Bridge Co. [113 U. 
S. 205, 5 Sup. et. 423, 28 L. Ed. 959] ; Huse v. Glover, qua supra." 

In Bolln V. Nebraska, 176 U. S. 88, 20 Sup. Ct. 289 (44 h- Ed. 
382), Mr. Justice Brown said : 

"Upon the admission of a state It becomes entitled to and possesses ail the 
rights of domlnion and sbvereignty whlch belonged to the original states, 
and. In the language of the act of 1867 admltting the state of Nebraslia, it 
stands 'upon an equal footing with the original states in ail respects 
whatsoever.' " 

The same principle is approved in Ward v. Race Horse, 163 U. S. 
511, 16 Sup. Ct. 1076, 41 L. Ed. 244, where Mr. Justice White, begin- 
ning with Pollard v. Hagan, 3 How. 212, 11 L. Ed. 565, reviews a 
number of cases and upheld the doctrine stated. 

It must therefore be conceded that, when Oklahoma was admitted 
under the fédéral Constitution into the Union as a state, the act of 
admission gave to her ail the powers and devolved upon her ail the 
duties which belong to the other states under the Constitution, any- 
thing in the enabling act to the contrary notwithstanding. She could 
coma into the Union in no other way. By virtue of the Constitution 
her admission fixed her status and that of her people, to the people of 
other states, to the other states themselves, and to the fédéral govern- 
ment. Congress cannot exact of a state — even a state coming into 
the Union — the surrendçr or waiver of any of the constitutionally in- 
hérent pbwers of sovereignty under the Constitution or such as be- 
long to the original states; nor can a state either surrender or stip- 
ulate away any of its sovereignty or render herself less sovereign than 
the other states. Bearing thèse principles in mind, Congress knew 
that the moment Oklahoma was admitted into the Union as a state 
that the laws regulating interstate commerce must apply to Oklahoma 
as to ail the other states; it knew that the power over intrastate com- 
merce would inure to the state of Oklahoma by the act of admission ; 
it knew that Oklahoma must enact its own laws regulating intrastate 
commerce, for the simple reason that the power to enact such laws had 
not been granted to Congress ; it knew that the great body of laws 
traceable to the police power of the state must be enacted by the state 
for the same reason. Congress knew that intoxicating liquors were 
articles of commerce, so far as the interstate commerce law was con- 
cerned, and that no stat'e could prohibit their introduction within its 
borders. Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 h. Ed. 
128; Vancev. Vandercook, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. 
1100; Adams Express Co. v. Kentucky, 214 U. S. 218, 29 Sup. Ct. 
633, 53 L. Ed. 972; Atlantic Coast Une v. Wharton, 207 U. S. 328, 
28 Sup. Ct. 121, 53 L. Ed. 230; U. S. Rev. St. § 5258 ;i sections 238, 
239, 240 of the act of March 4, 1909 (Act Alarch 4, 1909, c. 321, 35 
Stat. 1136, 1137 [U. S. Comp. St. Supp. 1909, p. 1464]), entitled "An 
act to codify, revise and amend the pénal laws of the United States, 
wherein régulations for the shipment of intoxicating liquors from one 
state or territory to another state or territory are provided, and heavy 
penaîties prescribed for violating the same." 

» u. s. Comp. st. 1901, p. 3564. 
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Now, let US look a moment to that part of the enabling act quoted 
above. Its scrutiny discloses that it simply required that Oklahoma 
should make that part of the enabling act in relation to the manufac- 
ture and sale of intoxicating liquors a part of its Constitution. In- 
deed, the incorporation of that provision of the enabling act into the 
Constitution of Oklahoma was made a condition précèdent to its ad- 
mission into the Union. Oklahoma complied with it and was admit- 
ted. On its face Congress did not undertake, to enforce the enabling 
act; it did not seek to force Oklahoma into the Union. The very 
last sentence of that part of the act quoted shows that Congress in- 
tended that Oklahoma should adopt and then enforce it. It says : 

"Upon the admission of thé state into the tJnlon thèse provisions shall be 
immediately enforceable in the courts of the state." 

What was the purport of the provisions : which were to be enf orce- 
abléb'y the state? They were not provisions forbidding the introduc- 
tion of intoxicating liquors into the state of -Oklahoma. Neither Okla- 
homa rior any other state bas any power to :regulate Interstate com- 
merce. That pbwer bas been confided by ail the states to the Con- 
gress. l't is a plenary power, and ail the législation that is vaHd 
relating to interstate commerce is traceable to that power. Congress 
could not delegate its exercise to a state. To do so would be a viola- 
tion df itâ duty to every other state and an abdication of; its constitu- 
tional fùnctions to that extent. That Congress realized this is mani- 
fest from the very terms of the enabling act. The act dealt solely; 
with the fnànii facture and disposai of intoîticating liquor within that 
part of Oklahoma khown as the Indian Territory, and the shipment 
and conveyarice of intoxicating liquors from other parts of the state of 
Oklahoma into the Indian Territory and into certain réservations with- 
in the state. Thèse were provisions clearly within the police power of 
the state, ànd properly enforceable by the stàte, irt the event Congress 
saw fit to withdraw its jurisdiction from over the Indians. Matter of 
Heff, 197 U. S. 508, 25 Sup. Ct. 512 (49 h. Ed. 848). The court says : 

"But it is contended that, although the United States may not punish under 
the police power the sale of liquor within a state by one citizen to another, 
It has power to punish such sale if the purchaser is an Indian. And the 
power to do this is traced to that clause of section 8, art. 1, of the Constitu- 
tion, which empowers Congress 'to regulate commerce with 'foreign nations, 
and among the several states, and with the Indian trlbes.' It is sald that 
commerce with the Indian tribes includes commerce with the members there- 
of, and Congress having power to regulate commerce between the white men 
and the Indians continues to retain that power, although It has provided that 
the Indian shall hâve the benefit of and be subject to the civil and criminal 
laws of the state and shall be a citizen of the United States, and therefore a 
citizen of the state. But the logic of his argument implles that the United 
States can never release itself from the obligation of guardlanshlp ; that 
so long as an indivldual is an Indian by descent, Congress, although it may 
hâve granted ail the rights and privilèges of national and therefore state 
citizenshlp, the beneflts and burdens of the laws of the state, may at any tlme 
repudlate this action and reassume its guardianship, and prevent the Indian 
from enjoylng the beneflt of the laws of the state, and telease hlm from 
obligations of obédience thereto. Can It be that because one has Indian, and 
only Indian, blood in hls veins, he Is to be forever one of a spécial class over 
whom the gênerai government may in its discrétion assume the rights of 
guardianship which it has once abandoned, and this whether the state or the 
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inclividual hlmself conseiits? We tliink tlie reach to which thls argument 
goes demonstrates that It is unsouud." 

But the act went further: It provided for the sales of intoxicating 
liquor under certain stringent restrictions in certain towns in the In- 
dian Territory of 2,000 population, and, if there were no such towns 
in any county, then for one place for the sale of intoxicants in each of 
such counties, and also for certain other sales not necessary to men- 
tion, but which appear in that act. Those parts of the enabling act 
to which I hâve just referred do not purport to be enforceable by the 
fédéral government, nor were they to be enforceable by Oklahoma 
until it became a state. If Oklahoma had declined to accept the ternis 
of the enabling act and to become a state of the Union, the provisions 
referred to would not hâve been enforceable at ail. The logic of the 
argument to the effect that the enabling act repealed the intercourse 
act of January 30, 1897, leads to the conclusion that the enabling act, 
having repealed the intercourse act, lef t the Indian Territory, f rom the 
date of the act until Oklahoma was admitted as a state, without any 
protection whatever frpm the introduction of liquor into it. Such a 
resuit could not hâve béen in the contemplation of Congress, or it 
never would hâve provided the protection for the Indian contained in 
the enabling act itself. 

In Pickett V. United States, 216 U. S. 460, 30 Sup. Ct. 267, 54 L. 
Ed. - — , the Suprême Court of the United States said with référence 
to the construction of a statute that: 

"Xo construction should be adopted, if another equally admissible can be 
given, which -would resuit in what might be called a judicial chasm." 

Moreover, it is clear that the intercourse act was not repealed, as 
applied to ail tribes of Indians. It was so held in U. S. v. Sutton, 215 

U. S. 291, 30 Sup. Ct. 116, 54 h. Ed. . But if not repealed by the 

enabling act, was it repealed otherwise, as to the Indian Territory, by 
reason of the course of législation and the admission of the state of 
Oklahoma into the Union? The investigation of this subject has 
brought under review the most voluminous and incongruous mass of 
législation I remember to hâve encountered in any one case, not to 
mention décisions of the courts not altogether harmonious. Draper 
v. U. S., 164 U. S. 244, 17 Sup. Ct. 107, 41 E. Ed. 419. Because of 
the importance of the question I hâve spared no labor to try to reach 
a Sound conclusion. In stating it, no effort will be indulged to re- 
view either the décisions or the législation. A brief historical référ- 
ence should be made to the political, social, and légal status of the 
Indians in the Indian Territory, and of the Indian Territory itself. 
When Oklahoina was admitted as a state in the Union, the whole of 
Oklahoma Territory, including the Indian Territory, had been sur- 
veyed, and allotments had been made except as to certain lands con- 
taining minerais and certain forest réservations, which were still held 
in trust by the United States for the Indian. Individual patents had 
been issued, or were in process of issuance, to the allottees; their 
tribal governments had been abolished; many thousands of United 
States citizens, including foreigners pursuing ail the lawful avocations 
of life, resided there; and towns and cities, with municipal govern- 
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ments, and gênerai laws, and courts, were in full opération. By the 
enabling act United States courts were created, and it was provided 
that: 

"The Circuit and District Courts for each of said districts, and the judges 
therçof , respectlvely, shall possess, the ' same powers and Jurisdictlon and 
perform tlie same dutles requirëd' to be performed by the other circuit and 
dltrict courts and judges of thé United States, and shall be governed by the 
same laws and régulations." > i 

It Vf&s àlso provided that' thç, ,l^w5of the territory of Oklâhoma, so 
far as applicable, "shall exterid;. oyçif, and apply to said state ùntil 
changed by tHe L,eg-islature."f T'rue^'^heîjnited States imposed cer- 
tain restrictions as to certain classés, oflndiàns ùpôri the aliénation of 
their lan.dS, and reserved l^hepower tp enforce thesé, and to enact 
other J^isiation for the protection oï thé Indians and their property. 
They werç ail citizens of the Ùnitec}. States, and citizens of the state of 
Oklâhoma. The United States reséirved no powef , in express terms, 
of sole and exclusive jurisdiiition ovèr the Indian Territory or the 
Indians ; on the contrary, ail the citizens of Oklâhoma were made sub- 
ject to the Jurisdiction of the state ôf Oklâhoma, except as to certain 
reserved powers meptioned in the ^ct, and which în ho sensé invàded 
or a'ttëmpted to invade the police powers of the state. The nature of 
thèse reserved powers will be better understood by an examination of 
the caçéôi United States v. J. P. Allétt et al., and 16 other cases dis- 
posed of in one opinion bythe Eighth Circuit Court of Appeals at the 
May term, 1910 (179 Fed. 13). The question in those cases was 
whethér the United States could ifiaintain in its owri name suits to en- 
force restrictions upon the aliénation by the Indians of their lands, 
made in violation of certain statutes and treaty, stipulations. The 
case arose in Oklâhoma. Amp^ig .other things the court said : 

"Much of thebriefs is devoted to arguments deduced solely from the fact 
that Congress bas conferred national çltizenship upon the Indians. Thèse 
arguments hâve been frequently, presented to the courts; but, so far as we 
are aware, they hâve never defeated the exercise of national authorlty over 
the Indian except in the Heff Case, l97 U. S. 488 [25 Sup. Ct. 506, 49 h. E3d. 
848]. That décision, however, as now étplaiued by the Suprême Court in 
TJnited States v. ■ Celestlne, 215 U. S, 278 [30 Sup. Ct 93, 54 L. Ed. — ^1. 
lends no support to the défendants. The case arose under the gênerai allotipent 
act of 1887. That Btatute provides .^hat, upon the completlon of the allotments, ' 
the Indians 'shall haye the beneflt of,'and be subjeet to, the laws, both civil 
and criminàï, of the state.' Mr. Justice Brewer carries this feature of the 
statute throïigh' bis opinion at every stèp as the basis of the décision of the 
«ourt. He bas nçwremoved ail possible doubt on the sul>1ect by his opinion 
in the Celestine Case, where he expressly: states that the Heff opinion rests 
upon the fact th^t ùnder the gênerai allotment act Congress bas, by direct 
provision, entirèlj^ renoùnced its owiï authorlty over the- Indians, and sub- 
jected them to th© laws of the state, both civil and crimlnaL The décision of 
the Heff Case simply gives effect to thisi positive déclaration of the législative 
intent. In its dealings with the five éivillzed nations, Congress bas been at 
great pains to indicaté a differeût pùrpose. Hère it hâs from time to tltnie 
down to the otganlc act admitting -Oklâhoma, and the provisions which it in- 
slsted should be embodied in the Constitution of that state, reserved to itself 
express authorita' to pass such laws wlth respect both to the Indians and their 
lands, as shall in Its judgmènt seem wise. In the présent case, though it con- 
ferred çltizenship upon the Indians, it aceompanied its grant of the allotments 
to them wlth an express provision àgalnst their aliénation. The différence be- 
tween the présent case and the Heff Case Is this: In the former case Congress 
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•expressly renounced Its own authority over tlie ludians, ami siibjeci,ed them 
to the laws, both civil and crlminal, of tlie state. Ilere Congress, vvitU equal 
«xplicitness, bas imposed a restraint upon tbe aliénation of allotments. It is 
as much the diity of the courts to give effect to the législative intent in the 
présent case as in the former. See, also, U. S. v. Suttou, 215 U. S. 291 
[30 Sup. et. 116, 54 L. Ed. ]." 

The Heff Case, referred to in that opinion, arose in the state of 
Kansas. Heff was indicted nnder the act of Janiiary 30, 1897, now 
under considération, in the United States District Court in Kansas 
for selHng one Butler, a Kickapoo Indian, two quarts of béer. Butler 
belonged to the Kickapoo Tribe of Indians, was under the charge of 
an Indian superintendent, and had taken his allotment, and was a citi- 
zen of Kansas and of the United States ; the Kickapoo réservation be- 
ing within the state of Kansas. The late Mr. Justice Brewer, in dis-i 
<;ussing that case, said : 

"In this republic there is a dual System of goveniment, national and state. 
Each within its own domain Is suprême, and one of the chief functions of this 
court is to préserve the balance betweeu them, protecting each In the powers 
it possesses and preventiug auy trespass thereon by the other. The gênerai 
police Power is reserved to the states, subject, however, to the limitation that 
in its exercise the state may not trespass upon the rights and powers vested in 
the gênerai government. The régulation of the sale of iutoxicating llquors is 
one of the most common and significant exercises of the police power. And 
so far as It Is an exercise of the police power it Is within the domain of state 
jurisdlction." 

Later, after discussing différent phases of the case, he concludes 
Ijy saying: 

"We are of the opinion that when the United States grants the privilèges 
of citizenship to an Indian, gives to him tbe benelit of and requires him to 
be subject to the laws, both civil and crlminal, of the state, it places him out- 
slde the reaeh of police régulations on the part of Congress ; that the émanci- 
pation from fédéral control thus created caunot be set aside at the instance 
jot the government without the consent of the Individual Indian and the state : 
and that this émancipation from fédéral control is not. affected by the fact 
that the lands it bas granted to the Indian are granted subject to a con- 
dition agalnst aliénation and Ineumbrance, or the further fact that it 
guarantees to him an Interest in tribal or other property. 

"The District Court of Kansas did not hâve jurisdlction of the offense 
•charged, and therefore the petitioner is entitled to his discharge from Im- 
prisonment." 

The Heff Case does not offend against the Allen Case, supra. But 
it was a case of selling, not introducing. The Sutton Case, supra, was 
an indictment for introducing; upon a certain Indian allotment within 
the limits of the Yakima Indian réservation in the state of Washing- 
ton. The case was tried in the District Court of the United States 
for the Eastern District of that state, and was also brought under the 
act of January 30, 1897. A démarrer was interposed to the indict- 
ment, and sustained for want of jurisdiction in the District Court. 
On writ of error the Suprême Court .^aid : 

"In this offense nelther race or color are significant. The Indians, as wards 
of the government, are the beneflciaries ; but for their protection the pro- 
hibition is against ail, white man and Indian alike. Législation of this na- 
ture has been for a long time in force. Section 4, c. 174, Act July 9, 1832, 4 
Stat. 564 ; section 2139, Eev. St If the Yakima réservation were within the 
limîts of a territory, there would be no question of the valldlty of the statute 
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under which this indlctment was found; but the contention Is that tlie offense 
chargea Is of a police nature, and that the full police power is lodged in the 
State, and by it alone can such offenses be punished. By the second paragraph 
of section 4 of the enabling act with respect to tlie state of Washington (eliap- 
ter 180, 25 St. 677), the people of that state disclaimed ail right and title 'to 
ail lands lying wlthin said limits owned or held by any Indian or Indian 
tribes ; and that until the title thereto shall bave been extinguished by tlie 
United States, the same shall be and remaln subject to the disposition of the 
United States, and said Indian lands shall remain under the absolute juris- 
dietion and control of the Congress pf the United States.' Construing this, 
in connection with other provisions of the enabling act, it was held in Draper 
V. United States, 164 U. S. 240 [17 Sup. Ct. 107, 41 L. Bdi 419], that it did 
not deprive the state of jurisdietion over crimes committed wltliin a réser- 
vation by others than Indians or against Indians, following in this United 
States V. McBratney, 104 U. S. 621 [26 U. Ed. 869]. But in ternis 'Juris- 
diction and control' over Indian lands remain in the United States, and, there 
being nothing in the section withdrawing any other jurisdictiou than that 
nauied in Draper v. United States, undoubtedly Congress bas the right to for- 
bid the Introduction of liquor and to provide punishment for any violation 
thereof. Couture, Jr., v. United States, 207 U. S. 581 [28 Sup. Ct. 259, 52 L. Ed. 
350]. It is true that only a per curiam opinion was flled in that case, a:nd the 
judgment was aflirmed on the àuthority of United States v. Rickert, 188 U. 
S. 432 [23 Sup. Ct. 478, 47 L. Ed. 532]; McKay v. Kalyton, 204 U. S. 458 [27 
Sup. Ct. 346, 51 li. Ed. 56G]. But an examination of the record shows that its 
facts are similar to those in the présent case. See, also, an opinion by Shiras, 
District Judge, In United States v. Mullin [D. C.] 71 Fed. 682, and one by Cir- 
cnit Judge Van Devanter, speaking for the Circuit Court of Appeals for the 
Eighth Circuit, In Rainbow v. Young, 161 Fed. 835 [88 C. C. A. 653]. 

"Without pursuiug the discussion further, we are of opinion that the Dis- 
trict Court ecred in its ruling, and the judgment is reversed." 

It will be seen that this case turned upon the provision of the en- 
abling act with respect to the state of Washington whereby absolute 
jtirisdictioti and control of the courts of the United States was in 
ternis expressly reserved over the Indian land until the title thereto 
was extinguished. Paragraph 3, § 3 of the Oklahoma enabling act 
(34 Stat. 370) was evidently in part copied from that, or sonie similar, 
enabling act, but is marked by a distinct différence. It disclaitns ail 
interest in both the public and Indian lands in Oklahoma, and then in 
terms expressly reserves jurisdiction, disposai, and control over, not 
the "Indian lands," but the "public lands," until the title of the United 
States is extinguished, while in the Washington enabhng act (25 Stat. 
677) "absolute jurisdiction and control" is reserved over the "Indian 
lands." Therein:lies the différence in the two acts. True, in the first 
section of the Oklahoma enabling act the right is reserved by the 
United States to make laws and régulations respeeting the Indians, 
their lands, property, or other rights, etc. ; but this provision relates to 
future législation, and not to législation then in force. Moreover, it 
will be observed that the title of the United States to the lands in the 
Indian country, except the réservations referred to, has long since 
been extinguished, and with the exception of lands of certain classes 
of Indians is made aliénable at the pleasure of the allottee, or patentée, 
among whom are thousands of white people and negroes, and ail citi- 
zens of the United States, and jurisdiction is expressly conferred in 
the enabling act upon the state of Oklahoma over the manufacture and 
traffic in intoxicating liquors in the state of Oklahoma, including the 
Indian Territory under certain restrictions enforceable by the state. 
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Is it reasonable to suppose that, if Congress intended to reserve the 
power to prevent the introduction of intoxicating drinks into the In- 
dian Territory, the state of Oklahoma would hâve been admitted with 
the power to introduce, manufacture, and sell liquors in other parts 
of the State of Oklahoma than the Indian Territory and the Indian 
réservations referred to in that enabling act, and to control the intro- 
duction of intoxicants fro :, other parts of Oklahoma into the Indian 
Territory? The logic of ?.n affirmative answer to this question may 
be ilIuStrâted in this way : Tlie Indian Territory is bounded by Okla- 
homa, Texas, Arkansas, and Missouri. Undoubtedly Congress had, 
by its power to regulate intercourse with the Indian tribes, under re- 
peated décisions, to control absolutely the introduction of intoxicants 
into the Indian Territory, from the adjoining states and from other 
parts of Oklahoma as well (U. S. v. Sutton, siô U. S. 290, oO Sup. Ct. 
116, 54 L. Ed. — ; Matter of Hefï, supra; U. S. v. Holliday, 3 Wall. 
407, 18 L. Ed. 182) ; but by the Oklahoma enabling act the state of 
Oklahoma is left with jurisdiction over the introduction of intoxi- 
cants from Oklahoma into the Indian Territory through its own courts 
as well as the sales and disposais of intoxicants therein; but, if the 
act of January 30, 1897, is in force in the Indian Territory, the United 
States District Court for the Eastern District of Oklahoma has ex- 
clusive cognizance of the introduction of intoxicants from the other 
named states. This is an anomaly in législation, and it occurs to me 
approachés the reductio ad absurdum. We should hâve two courts, 
foreign to each other, created by separate and distinct sovereignties, 
exercising cognizance over exactly the same offenses, each in the 
same place and at the same time, and the jurisdiction of the court 
made to dépend on the state from which the liquor was introduced. 
In the Heff Case, supra, Mr. Justice Brewer said : 

"There. is in thèse police niatters no sucb thing as a dlvlded soverelgnty. 
Jurisdiction is vested in elther the state or the nation and not dlvided bê- 
tween the two." 

For the reason stated I do not think the Sutton Case applicable to 
the facts of this case, and hence not controUing. In U. S. v. McBrat- 
ney, 104 U. S. 623, 26 h. Ed. 869, approved in the case of Draper v. 
U. S., 164 U. S-, at page 243,17 Sup. Ct., at page 108 (41 E. Éd. 419), 
where the Stipreme Court said : 

"The act of March 3, 1875, c. 139 (the enabling act whieh provided for tUe 
admission pf the state of Colorado), necessarily repeals the provisions of an.y 
prier statute, or of any existing treaty, vrhich are clearly iuconsistent there- 
wlth. ïhe Cherokee Tobacco, 11 Wall. 616 [20 L. Ed. 227]. Whenever, upon 
the admission of a state into the Union, Congress has intended to exeept 
out of it an Indian réservation, or the sole and exclusive jurisdiction over 
that réservation, it has done so by express words. The Kansas Indlaus, 5 
Wall. 737 L18 L. Ed. GG7] ; United States v. Ward, Woolw. 17 [Fed. Cas. No. 
16,639]. The state of Colorado, by its admission into the Union by Congress. 
upon an equal footing with the original states in ail respects whatever, witli- 
out any such exception as had been niade in the treaty with the Ute Indiaus 
and in the act estublishlng a territorial government, has acquired criminal 
jurisdiction over its own citizens aiid otlier whlte persons throughout the 
whole of the territory withln its linalts, inclnding the Ute réservation, and 
that réservation is no longer within the sole and exclusive jurisdiction of 
the United States. ïhe courts of the United States hâve, therefore, no juris- 
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diction to punish crimes wlthin that réservation, unless so far as may be nec- 
essary to éarry out such provisions of the treaty vyith thé TJte Indians as re- 
maln in force. But that treaty contains no stipulation for the punishment of 
ofiCenses committed by whlte men against white men." 

The précise question now under considération is more nearly pre- 
sented in the case of United States v. Hall (D. C.) 171 Fed. 214. The 
facts in that case are very similar to those in the case at bar. The 
question was raised differently, but in eflfect is the same. The opinion 
is marked by careful research, reviewing the décisions applicable, 
down to and including the Heff Case, supra. It is clear and strong 
in its reasoning, and I think controls this case. Hall was an Oneida 
Indian, the members of which tribe had become allottees, holding trust 
patents. A large part of the Oneida réservation was held by white 
men who had obtained titles f rom the heirs at law of deceased allottees 
under existing laws. The Oneida réservation had been organized 
and divided into two townships, and was situate in Wisconsin, with 
provisions for local government. Under thèse conditions Hall was 
indicted in the United States District Court for the Eastern District 
of Wisconsin, under the act of January 30, 1897, for introducing liquor 
into the Oneida réservation. The principle of law in the case at bar 
would not be différent if a Choctaw Indian were indicted in the United 
States District Court for the Eastern District of Oklahoma for intro-, 
ducing intoxicating liquors from Arkansas into the Indian Territory, 
for if the act of January 30, 1897, is in force as applicable tq the In- 
dian Territory, the, District Court for the Eastern District of Okla- 
homa would, in that event, bave jurisdiction, and if the same act is in 
force no mandamus could gp in this case. Manifestly no mandamus 
could go from , this court to compel the doing of an, act which, when 
donc, is indictable under the laws of the United States in the Eastern 
District of Oklahoma. The Hall Case must be read to get the fuU 
force of it A demurrer w,as sustained to the indictment in that case 
for want of jurisdiction. 

The substantial facts in the Hall Case are strikingly similar to those 
in the case at bar, and it seems to me it is conclusive of this case. It 
is to be hoped thife case will be carried to the appéllate court, and à 
controUing décision had. If the décision is sound, the common cai- 
riers should riot bé harrasséd by vexations litigation so long as their 
shipments remain interstate commercé, nor should carriers be sub- 
jected to indietment in the United States courts for discharging their 
duties under the interstate commerce laws. On the other hand, if 
the décision is èrroneous, the Indians are entitled to the protection 
contemplated by the act of January 30, 1897, and that statute should 
be enforced by.the United States courts. As throwing light upon this 
subject, see Crescent Liquor Company v. Platt (C. C.) 148 Fed. 894. 

The demurrer is overruled. 

Let the writ of maridamus go. 



HITEITZ V. BROWN. 1019 

HITRITZ V. BROWN. 

(Circuit Court, D. Connecticut. June 1, 1910.) 

No. 725. 

1. Master and Sebvant (I 265*) — Injuries to Sebvant— Contbibutobt Nég- 

ligence— Assumed RiSK — BUBDEN OF PROOF. 

Where by the pleadings défendant made the Issues of assumed rlsk and 
contributory négligence substantlve défenses, tlie burden was on liim to 
establisli tiiem by a prépondérance of the évidence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 907, 
908 ; Dec. Dig. § 265.*] 

2. Masteb AND Sebvant (§ 280*) — Injuries to Sebvant— Absumbd Risk. 

Plalntiff, while clearing away wet "broke" from an alleyway, slipped 
and got his hand caught and badly injured in the rollers of a machine. 
On being asked if he did not know at the time of the accident that If he 
fell whûe in the alleyway, so that his hand or arm came in contact v^ith the 
rollers, he would be likely to get caught and hurt, he answered "that he 
never thought abont It," that he knew if he put his hand between the 
rollers it would be drawn In, because he had seen paper drawn in between 
the rolls, but denied that his mind carried him any f urther In that direc- 
tion at that time. Hcld Insufficient to show that plalntifC appreciated the 
danger and assumed the rlsk as a matter of law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 983 ; 
Dec. Dig. § 290.* 

Assumption of risk incident to employment, see note to Chesapeake & 
0. R. Co. V. Hennessey, 38 G. C. A. 314.] 

At Law. Action by Albert Hitritz against Howard C. Brown. On 
motion in arrest of judgment and for a new trial. Denied. 

Hyde, Joslyn, Gilman & Hungerford, for plaintiff. 
Seymour C. Loomis and William A. Arnold, for défendant. 

PLATT, District Judge. The first ground upon which the motion 
proceeds is that the complaint should hâve contained allégations that 
the plaintiff was ignorant of the danger and did not hâve equal means 
with the défendant of knowing about it at the time of the acci- 
dent. I do not so understand the law. By the pleadings the défend- 
ant made the issues of assumption of the risk and contributory négli- 
gence substantive défenses, which he was bound to establish by a pré- 
pondérance of the testimony. 

The other question raised by the motion is the only one which is 
worthy of a moment's serious considération. With the pleadings and 
testimony as both existed at the close of the plaintiff's case, was the 
évidence such as to warrant a submission of the case to the jury upon 
the issues of defendant's négligence and plaintiff's assumption of the 
risk ? As the case stood, was it an open question whether the plaintiff 
knew or ought to hâve known of the danger attending the clearing 
away of wet "broke" from the alleyway ? Was the answer a foregone 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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conclusion, or could reasonable minds reach differing results upon 
the évidence? 

When the motion for a direction of verdict for the défendant was 
made, the plaintiff was, in a certain sensé, himself an exhibit before 
the jury. They saw him on tlie,wiit;ness stand for several hours, and 
had ample opportunity to study him and make up their minds as to 
the extent of his intelligence and capacity for reasoning. Counsél fôr 
défendant knew the turning point of his case, and pûrsued the plain- 
tif? vigôrously abolit it. He asked'hîni if he did npt know àt the time 
of the accident that, if he fell while in the alleyway and his hand or 
arm came in contact with the roUers, he would be likely to get caught 
and be hurt. Plaintiff answ^ered that he ineyer thought about it. 
Counsel asked him if he did not know tha,t, ifhe put his hand between 
the rolls, it would be drawn in. Hè said thât he did know that, be- 
cause he had seen thè paper drawn ia between the rolls. He denied 
that his mind carried him any fùrther in that direction at that time. 

It is a far cry from knowing that' if bis hand went between the 
rollers it would be drawn in, and lhaf;the alleyway waë slippery, to 
a knowledge that, while working in thére, a combination pf circum- 
stances might arise which would producé' the situatipn which resulted 
in such severe injury to the plaintifï. In other words,' he told the jury 
that at the time of the accident his intelligence had not reachéd the 
point vv^here he realized that hé' might slip on the wet "broke," and 
that in slipping his hand might get between the rolls, and that he 
might be so drawn in between them as to be badly hurt. 

When I refused to direct a 'verdict, the testimony had so impressed 
me that . J , should baye felt bound to find as a. f act that he did not 
know, br'f realize, pr appr'eciate ;the danger béfore he was hurt. 
Whether he'ought to hâve kriown, 4-eâlïzëd,^ and àppreciated it is an- 
other question. When the case was .ov"e)r,:;it,is .probable that I should 
hâve reached.the opposite cp/icliasiori , from. the ,one reached by. the 
jury; but I thought then, as I more strongly think now, that it was 
an ppen:qnestion,: on which, honçslj anc^ intelligent, mind^ might differ. 
Upon reflection and a fairly. etxlj^jj^tive ex-amiriàtip^ pf the testimony, 
I am not vyilling to say,t|iat.I.^n^,,çonyînced that ïny conclusion wpiild 
have.been.^ny better thanjjtheirSf' ..^ .?,';,,' !.,' 

On the. whole,. this. .casp|is an. tin.teresting example , p.f the practiçal 
workings of pijr Jury sys-téi». "As,iong j^sthe systémipreyails I, shall 
not,, of tny own free will and, accord,, arroga te tomyself,tÙe final déci- 
sion of such a staté of facts as wasiiere pr,esented. . , ., ,. , 

Let the. motion be deniçd, aiid judgment entered on the verdict. 
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WAKBM & McLAUGHLIN v. UNITED STATES. 
(Circuit Court, N. D. Illinois. May 27, 1910.) 

No. 27,205. 

OusTOMS DUTiES (i 44*)— Classification— "BoK Ale"— Similitude to Béer. 
"Bok aie" or barley brew base, whicli is an unfinished nonalcoliolic bev- 
erage, but whieh is produced by processes and from materlals similar to 
those employed In the manufacture of béer, Is dutiable by similitude at 
the same rate of duty as béer, under Tariff Act July 24, 1897, c. 11, § 1, 
Schedule H, par. 297, 30 Stat. 174 (U. S. Comp. St. 1901, p. 1655). 
[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 44.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 5,633 (T. D. 25,173), 
affirmed the assessmerit of duty by the collector of customs at the 
port of New York. The opinion filed by the Board of General Ap- 
praisers reads as follows: 

McClelland, General Appralser. The merchandlse covered by thls protest 
Is described in the invoice as "bok aie, nonalcoholic." It was returned for 
duty under Tarife Act July 24, 1897, c. 11, % 1, Schedule H, par. 297, 30 Stat. 
174 (U. S. Comp. St. 1901, p. 1655), as assimilating to béer in casks, and was 
assessed for duty at 20 cents per gallon. It Is claimed by the protestants that 
the merchandlse is nonalcoholic, unmalted, and an unenumerated manufac- 
tured article, subject to a duty of 20 per cent, ad valorem under section 6 of 
the said act, 30 Stat. 151 (U. S. Comp. St. 1901, p. 1627). 

It appears from the record that this so-called bok aie Is only partially manu- 
factured and is imported in an unfinished state. To fit it for consumption 
there must be added water and carbonic acid gàs, with such other Ingrédients 
as may be required by individual tastes as to flavor. It Is imported In casks, 
but It Is to be bottled when thus fitted for use. The finished article Is used 
as a nonalcoholic beverage ; but in the condition in whIeh it Is imported the 
merchandlse could not be used as a beverage. Its composition Is described 
by oné of the wltnesses for the Importer as follows: "The chief ingrédient is 
starchy sugar, the Intermediate product between starch and glucose; and 
thei^e starchy sugars that are used eontain a small ambunt of fermentable 
matter. The amount of augar used In the llquor Is calenlated s6 that when 
the whole of the fermentable matter is converted Into aleohol It will not ex- 
ceed 2 per' cent. In addition to that, hops are used and a few other fiaVors." 

The paragraph under which the merchandlse w: classifled, in sp far as it 
applies, teads: "Aie, porter, and béer, in bottles or jugs, forty cents per gal- 
lon ; * • * otherwise than In bottlés or jugs, twenty cents per gallon." 
Duty, was assessed under thls provision by virtue of the similitude clause in 
section 7 of said act. 30 Stat 152 (U. S. Comp. St. 1901, p. 1627): "That each 
and every article, not enumerated in thls act, which is similar either in ma- 
terlal, quallty, texture, or the use to which it may be applied, to any article 
enumerated In thls act as chargeable with duty, shall pay the same rate of 
duty which is levied on the enumerated article which it most resembles In any 
of the particulars before mentioned." 

In Stuart v. Maxwell, 16 How. 160, 14 L. Ed. 883, the United States Su- 
prenie Court defined the object of the similitude clause to be "to afford rules 
to guide those employed In the collection of the revenue. In certain cases like- 
ly to occur, not wlthln the letter but wlthin the real intent and meaning of 
the laws linposlhg dutles." To sustain the collector's classlflcatlon of thls 
merchandlse, it is only necessary to flnd that it is similar to aie, porter, or 
béer, as mentioned in said paragraph 297, either in material, quality, texture, 

*For otlivr cases see same toj>ic & i numbss lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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or the use to whlch It may be applied. Hahn v. U. S., 100 Fed. 635, 40 C. O. 
A. 622. One pf the protestants' witn«sses, when questloned as to the simllarlty 
of manufacture and materlal of bok aie and aie and béer, testifled as follows: 
"Q. Can you state f rom your own kuowledge whether bok aie ;ls manuf actured 
In the same manner as béer or aie? A. In some respects the processes are 
slmilar. Q. In what respects do they differ? A. Béer is allowed to contaln 
more alcohol. This Is practically a béer without alcohol, or we llmit the 
amount of alcohol so as to bring it wlthln the classlflcation of a nonalcohollc 
beverage. Q. WIU you tell me, So far as the materlal is concerned, how thls 
article differs from ordlnary lager béer — only as to materlal? A. It does not 
differ so very much from it. First of ail, a klnd of ferment is used for lager 
béer, whlch imparts a peculiar flavor. Lager béer Is potable when flulshed. 
This, we Clalm, is not potable." Thus it appears that the process of manu- 
facture of the merchandise under considération Is practically the same as 
that by whlch béer is produoed, the only différence being that béer is allowed 
to contain more alcohol, and thls article Is practically a 'béer without alcohol. 
As to ' the materlal of composition, there is little différence. In thèse two 
imrtlculars — process of manufacture and materlal — the merchandise assim- 
ilâtes aie or béer sufflclently to justify the classification made by the coUector, 
and we so flnd. 
ïhe protest is overruled and the décision of the collecter is aflBrmed. 

Defrees, Buckingham, Ritter & Campbell (Cyrus Heren, of counsel), 
for importers. 

Edwin W. Sims, U. S. Atty., and D. Frank Uoyd, Asst. U. S. Atty. 
Gen. (William A. Robertson, of counsel), for the United States. 

CARPENTER, District Judge. Décision affirmed. 



LUYTIBS BBOS. V. UNITED STATES. 

(Circuit Court, S. D. New York. June 30, 1910.) 

No. 5,468. 

CtrsTOMS DuTiES (S 36*)^-K'i.assification — "LiTHOORAPHic Peints" Bound. 
Calendars composëd of lithographie sheets with a métal strlp at each 
end, and haying a calendar pad composëd of lithographie sheets attacbed 
tïiereto, the lithographie priuts belng the most important feature of the 
Importation, are dutiable as lithographie prlnts bound, under ïarlfC Act 
July 24, 1807, c. 11, § 1, Schedule M, par. 400, 30 Stat. 188 (U. S. Oomp. 

; St. 1901, p. 1672), rather than as printed matter (par. 403, 30 Stat 189 
[U. S. Oomp.,St 1901, p. 1673]), or as manufactures of paper (par. 407, 30 
Stat. 189 [U. S. Comp. St. 1901, p. 1673]), 

[Ed. Note.— For other cases, see Customs Duties, Cent Dig. § 118 ; Dec. 
D'ig. § 36.»] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Hatch & Clute (Walter F. Welch, of counsel), for importers. 

D. Frank Uoyd, Asst. Atty. Gen. (Martin T. Baldwin, on the brief), 
for the United States. 

HAZEL, District Judge. The question presented by the protest 
involves calendars of a sheet of paper with métal strips at the ends 
and containing a lithographed illustration and advertising matter, and 

*For other caseg seé same topic & J numbeb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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having attachée! thereto lithographed strips of paper composing a 
calendar pad. They were held dutiable under paragraph 400 (Act July 
24, 1897, c. 11, § 1, Schedule M, 30 Stat. 188 [U. S. Comp. St. 1901, 
p. 1673]) as lithographie prints, less than Viooo of an inch in thick- 
ness at 20 cents per pound. The importer claims that the merchan- 
dise is assessable for duty at 35 per cent, ad valorem under para- 
graph 407 of said act, as manufactures of paper not specially pro- 
vided for, or, under paragraph 403, as printed matter at 25 per cent, ad 
valorem. It appears that ail the advertising matter on the calendars 
was lithographie, and unquestionably they would hâve been assessed 
for duty under paragraph 400 if the prints had been brought into the 
country loose and not attached in calendar form. That the sheets 
were attached makes no différence, for the tarifï provision is broad 
enough to cover them whether bound or unbound. They were ad- 
vancedl in condition, and it would be unreasonable to suppose that 
Congress placed a certain duty on separate sheets of lithographie 
prints, and intended that such sheets fastened together should be en- 
titled to entry at a lower rate of duty. 

The importer relies on the principle of Knauth, Nachod & Kuhne 
V. United States (C. C.) 155 Fed. 144, where it was held that an article 
composed of cardboard which had a lithographie print upon it was not 
dutiable as lithographie print under the paragraph in question, but 
that case seems to me to be inapt. The lithographie prints were used 
to decorate an article such as a wall pocket, which is hung on the 
wall as a réceptacle for small household articles, and, moreover, the 
lithographie prints were not the distinctive feature of the articles. 
They were simply used by the manufacturer to embellish or decorate 
the cardboard boxes, while in the présent case the merehandise con- 
sists of lithographie prints which in themselves are the most important 
feature of the importation. 

The décision of the board is afiàrmed. 
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